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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. 0. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portiand, Me. 

Hon. FREDERIC DODGB, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H. 

Hon. CLARBNCE HALE, District Judge, Maine ....Portiand, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts .Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Littletàn, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 

Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge " New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haveu, Conn. 

Hon. ED WIN S. THOMAS, District Judge, Conneoticut New Haven, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEBDER, District Judge, E. D, New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. T. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buflalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vermont St. Johnsbury, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Phlladelphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delawaro Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania... Phlladelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania Phlladelphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pà. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge. W.' D. Nortlî Carolina Grcensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, Di.strict Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C.i Greeuvllle, S. C. 

Hon. EDMUND W.^DDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELD, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.. ..Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JOSEPH R. LAMAR, Circuit Justice^ Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judgo Huntsvllle, Ala. 

Hon. HENRY D. CLAYTON. District Judge, N. and M. D. Alabama. .. .Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hou. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, F!a. 

Hon. WILLIAM T. NBWMAK, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge. S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACB LAMBDIN, District Judge, S. D. Georgia SaYannah, Ga. 

Hon. RUFUS B. FOSTER, District Judge, B. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Missisfippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tcx. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tcx. 

Hon. WALLER T. BUHNS, bistrict Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austiu, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAT, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E, KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENI&ON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kcutuclo' Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D, Kentucky Louisvllle, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D'. Micbigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Micbigan. ...Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohlo. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Oblo Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. EDWARD T. SANPORD, District Judge, B. and M. D. Tennessee.. Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT. Circuit Judge Chicago, III. 

Hon. JULIAN W. MACK, Circuit Jùdge Chicago, lU. 

' Recesa appointment March 9, 1915. ' Died January 2, 1916. 
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Hon. SAMUEL ALSCHULER, Circuit Judge' Chicago, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPBNTBR, District Judge, N. D. Illlnoia Chicago, 111. 

Hou. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Sprlngâeld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wisconsln MUwaulcee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTBR, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIBBBR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fê, N. M. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge. B. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah* Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge PortIand, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Arlz. 

Hon. BENJ. F. BLEDSOE, District Judge, S. D. Caiifornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Calitomia Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Caiifornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Caiifornia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carsou City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregou PortIand, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon PortIand, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NBTERER, District Judge, W. D. Washington Seattle, Wash. 



• Recess appointmeut August 16, 1915. * Recess appointment November 2, 1915. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



SIBEAY, Immigrant Inspector, et al. v. UNITED STATES ex reL 
YEE YOK YEE. 

(Circuit Court of Appeals, Thlrd Circuit. November 3, 1915.) 

No. 1999. 

1. Habeas CoEPtTs iS=»4 — Nature and Scope of PRocEEDiNa. 

A habeas corpus proceeding cannot be made to perform the functlon of 
a wrlt o£ error, but only to examine Into the power and authority of the 
court to act, and not the correctness of Its conclusions. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. J 4; Dea 
Dig. <S=»4.] 

2. Aliens <s=»54 — Peoceedings for Déportation — Review by Cottbts. 

The action of immigration offldals in ordering the déportation of aliens 
under Immigration Act Feb. 20, 1907, c. 1134, §§ 20, 21, 34 Stat 904, 905 
(Comp. St. 1913, §§ 4269, 4270), is reviewable by the courts only so far as 
to détermine whether they acted within the scope of thelr auOiorlty and 
the falmess of thdr proceedings. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. | 112; Dea Dig. 
®=554.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Habeas corpus on pétition of Yee Yok Yee, next friend and on 
behalf of Yee Kong, against W. W. Sibray, Immigrant Inspector, and 
others. Writ granted, and défendant brings error. Reversed. 

The following is the opinon of the District Judge: 

This is a writ of habeas corpus, issued on the pétition of Yee Yok Yee, next 
friend and on behalf of Yee Kong, who is conflned in the AUegheny county 
jail. The facts of the case, as they appear in this record and as disclosed by 
the testimony, are as follows: 

Yee Kong was born in China, and at the âge of 20 years arrived in the 
United States at the port of San Francisco, Cal., on the steamship Sil)eria, 

<S=>For otber cases see same toplo & KEY-NUMBSR In ail Key-Numbered Digests & Indexes 
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2 227 FEDERAL REPORTER 

landlng on October 31, 1913. On his entry a certiflcate was Issued to Mm by 
the immigration ofScer in charge In the following form: 

"Name, Yee Kong. "Description. 

"Age, 20. . Height, 5 ft. 5 in. 
"Occupation, student, San Francisco, Cal. 

"Admitted as son of officiai, 13013/6-8 S. S. Siberla, October 31st, 1913. 
"[This is followed witb some marks of identification.] 

"Issued at tlie port of San Francisco, Cal., this 28th day of November, 1913. 
"[Seal] Samuel W. Backus, 

"Immigration Officiai in Charge." 

On the face of the certiflcate Is a photograph of the alien. On the reverse 
side it is certifled that the person named and described on the reverse side haa 
been regularly admitted to the United States as of the status Indicated, 
whereof satisfactory proof bas been submitted. 

About 14 months la ter, to wit, in January, 1915, the défendant was arrested 
and brought before the United States commissioner, charged with being a 
Chinese laborer unlawfuUy wlthin tlie United States. On February 2, 1915, 
said case being called before the commissioner, the same was withdrawn by 
the représentatives of the government. In the meantime, on January 21, 1915, 
a warrant was issued for the arrest of Xee Kong on the ground that he bas 
been found in the United States in violation of section 6 of the Chinese Exclu- 
sion Act of May 5, 1S92, c. 60, 27 Stat. 25, as amended by the Act of Novem- 
ber 3, 1893, c. 14, § 1, 28 Stat 1 (Oomp. St. 1913, § 4320), being a Chinese la- 
borer not in possession of a certiflcate of résidence. A hearing was had be- 
fore L. B. Spaun, examining inspector, and on submltting the proofs taken the 
Acting Commissioner General found that the alien is in the United States in 
violation of law, and a warrant for his déportation was issued on April 16, 
1915. In the meantime the alien, unable to glve the bond required, bas been 
incarcerated in the Allegheny county jail. 

It seems to me, from the records and proofs before me, that the rights and 
liberties of this young Oriental bave been flagrantly dlsregarded and violated. 
His déportation is ordered on the ground that he is a Chinese laborer within 
the United States wlthout a certiflcate of résidence. This is the sole ground 
for whieh he was arrested, for which he was tried, and for whlch he is ordered 
deported. Now upon what, If any, légal proof is this order based? Assum- 
ing, for the présent, that the government bas shown that the alien is a Ohina- 
man doing labor within the United States, and that this showing shifts the 
burden of proof upon hlm to show that he is lawfuUy within the country, 
the production of his certiflcate of identlty, which was offered and is a part of 
this record, certainly shifts the burden of proof back agaln upon the govern- 
ment to show that, notwithstanding this fact, he is still unlawfuUy within 
the country. The certiflcate sets f orth that the alien bas been regularly ad- 
mitted to the United States as of the status indicated therein and that satis- 
factory proof thereof bas been admitted. The status indicated in the certifl- 
cate is that of a student, son of an ofliclal, and the testimony in the record on 
the part of the alien shows that he is the son of Yee Yok Tan, who was prési- 
dent of one of the Six Companles in San Francisco. This makes for hlm a 
prima facie case. Such a certiflcate is not to be treated as a mère delusion, a 
false passport subjeet to be dishonored at any time at the caprice of any offi- 
ciai of the government. It was said in United States v. Quan Wah (D. C.) 
214 Fed. 462: 

"Nor can the fact that the burden of proof to show right to be In the United 
States is thrown upon the Ohinaman necessitate his further showing that the 
action of the authoritles who decided he had the right to enter was correct, 
unless the évidence shows that bis entry was fraudulently obtained. Liu Hop 
Fong V. United States, 209 U. S. 453 [28 Sup. Ct. 576, 52 L.. Ed. 888]. The dé- 
cision of his right to enter was presumptively correct, and, unless the United 
States shows persuasively to the contrary, the mère certiflcate of admission 
is sufficient. United States v. Ju Toy, 198 U. S. 253 [25 Sup. Ct. 644, 49 L. 
Ed. 1040] ; Fok ïoung Yo T. United States, 185 U. S. 2&Q [22 Sup. Ct. 686, 
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46 L. Ed. 917] ; Lem Moon Sing v. TJnlted States, 158 U. S. 538 [15 Sup. Ct. 907, 
39 L. Ed. 1082]." 

The presumption arising from the certiflcate that the alien was lawfuUy 
admitted to the United States must be overcome by some lavvful proceeding 
sustained by compétent testimony. What Is the cause of his déportation? 
The ïvarrant of arrest aud the warrant of déportation sets forth as follows: 

"Yee Kong, who landed at the port of San Francisco, California, ex S. S. 
Siberia, on the 31st of October, 1913, is subject to be taken into custody and 
returned to the country whenee he came, under section 21 of the Immigration 
Act, approved February 20, 1907, beiug subject to déportation under the pro- 
visions of a law of the United States, to wit, the Chinese Exclusion Laws, for 
the followlng among other reasons: That he has been found within the United 
States In violation of section 6 of the Chinese Exclusion Act of Mây 5, 1892, 
as amended by the Act of November 3, 1893, b^ng a Chinese laborer not in 
possession of a certiflcate of résidence." 

Tuming to section 6 of the act referred to, we find that it provides as 
foUows: 

"And It shall be the duty of ail Chinese laborers within the llmlts of the 
United States, who were entitled to remain in the United States before the 
passage of the act to whieh thls is an amendment, to apply to the collector 
of Internai revenue of thelr respective districts within six months after the 
passage of this act for a certiflcate of résidence ; and any Chinese laborer 
within the * • * United States,, who shall neglect, fail or refuse to com- 
ply wlth the provisions of thls act and the act to which thls Is an amendment, 
or who, after the expiration of said six months, shall be found within the 
jurisdiction of the United States wlthout such certiflcate of résidence, shall be 
deemed and' adjudged to be unlawfully within the United States." 

In other words, his déportation is based on the proposition that he is a 
Chinese laborer wlthout a ceitiflcate of résidence. 

The importation of Chinese laborers is the thing forbldden by the act of 
Congress. At the time of the passage of the act referred to, Chinese laborers 
in the United States were allowed to remain simply by registering in accord- 
ance wlth the provisions of the act referred to, and only those who failed to 
so reglster were subject to déportation. It foUows, also, as of course, that 
those who came afterwards as Chinese laborers, and were found within the 
country, were subject to déportation. They had shifted upon them by the 
act the burden of proof to show their right to remain and failing in this thelr 
déportation foUowed. In United States v. Quan Wah, supra, the court aptly 
said: 

"This case raises two questions, one of which has previously been decided, 
viz., whether, upon crédible testimony that the Chinaman entered the United 
States in the exempt class, he is Uable to déportation if he becomes a laborer 
thereafter ; and, second, whether doubt cast upon his real status when en- 
tering is a failure on his part to show that he has a right to remaln. Both 
thèse questions must be answered In favor of the Chinese person. As has been 
decided in the case of United States v. Lee You Wing [D. C] 208 Fed. 166, 
afflrmed February 17, 1914, 211 Fed. 939 [128 C. C. A. 437], the importation or 
the entry of Chinese laborers into the United States is the thing forbldden by 
the statute. As to a Chinese then in the United States, only those who remaln- 
ed wlthout proper registration at the time of the former registration law, and 
who were laborers at the time of the passage of that law, were subject to dé- 
portation for thelr subséquent status. Tom Hong v. United States, 193 U. S. 
517 [24 Sup. Ct. 517, 48 L. Ed. 772]." 

This act does not apply, and was never intended to apply, to Chinese In 
the United States under the exempted class. As to them, they are admitted, 
not as laborers, but as belonging to other vocations of life. Such aliens were 
at no time entitled to registration, and it would be an anomaly in procédure 
to admit an alIen as a member of the exempted class and then déport him 
because at a later date it was alleged he had become a member of the ex- 
cluded class. * 

We believe It to be the law that where, at the time of the passage of the 
act referred to, a Chinese person was in the United States lawfully, and not 
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entltled to reglstratlon as a laborer, tliat lie Is not subject to déportation 
though he subsequently become a laborer. United States v. Loule Juen [B. C] 
128 Fed. 522 ; United States v. Léo Won Tong [T). C] 132 l'ed. 190 ; United 
States V. Seld Bow [D. C] 139 Fed. 56. 

In the case of United States v. Foo Duck [D. C] 163 Fed. 440, afflrmed by 
the Circuit Court of Appeals, 172 Fed. 856, 97 0. C. A. 204, it was held that a 
Chlnese alien admitted into the United States as the mlnor son of a résident 
merchant may not be deported for the sole reason tbat after attaining bis 
majority be bas worked as a laborer. 

If it was claimed by the government that the alien hère was admitted to 
the United States through misrepresentation or fraud, those facts should bave 
been averred so that he would hâve been given a fuU opportunity to meet 
them. But this proceeding was not based on any sueh charge. Being con- 
vinced that the order of déportation is illégal and unjust, in ylew of the pro- 
ceedings Instltuted agalnst him for that purpose, the pétition must be sustain- 
ed, and the relater discharged and it is so ordered. 

E.Lowry Humes, U. S. Dist. Atty., and Daniel S. Horn, Asst. U. 
S. Dist. Atty., both of Pittsburgh, Pa., for plaintiff in error. 
Lowrie C. Barton, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

_ McPHERSON, Circuit Judge. Yee Kong, who arrived at San Fran- 
cisco on October 31, was allowed to enter the country and was gîven 
the f oUowing certificate of identity, issued under section 19 of the Rules 
adopted by the Department of Labor to govern the admission of Chi- 
nese : 

"Name, Yee Kong. "Description, 

"Age, 20. Height, 5 ft. 5 in. 

"Occupation, student, San Francisco, Cal. 

"Admitted as son of officiai, 13013/6-8 S. S. Slberla, October 31st, 1913. 

"[This is followed with some marks of identlflcation.] 

"Issued at the port of San Francisco, Cal., this 28th day of November, 1913. 
"[Seal.] Samuel Backus, 

"Immigration Officiai in Charge." 

On the back of the paper the f ollowing is printed : 
"The United States of America. 
"Certificate of Identity. 
"Issued in Conformlty with a Régulation of the Department of Commerce and 
Labor, Adopted March 19, 1909. 
"This Is to certify that the person named and described on the reverse side 
hereof bas been regularly admitted to the United States as of the status indi- 
cated, whereof satisfactory proof bas been submitted. This certificate is not 
transférable and is granted solely for the identification and protection of said 
Chlnese person so long as bis status remains unchanged, to insure the attain- 
ment of which object an accurate description of said person is written on. the 
reverse side hereof, and bis photographie likeness is attached with bis name 
written partly across, and the ofiieial seal of the United States immigration 
officer slgnlng this certificate impressed partly over, said photograpb." 

This certificate of "identity" is not to be confounded with the cer- 
tificate of "résidence," provided for and regulated by earlier statutes 
on the subject of Cninese laborers. The certificate of identity rests 
upon departmental régulations, and is a convenient instrument of evi- 
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dence for certain purposes only. On January 19, 1915, the alien (who 
had corne to Pittsburgh several months before) was taken into cus- 
tody on the charge of being a laborer unlawfully in the United States. 
This proceeding, which was before a United States commissioner and 
was under the Exclusion Acts, was abandoned on February 2; the 
fédéral authorities having meanwhile obtained a warrant f rom the De- 
partment of Labor under sections 20 and 21 of the Immigration Act 
of 1907. This change of procédure was within the Department's right. 
Both remédies were available, as the Suprême Court decided in U. 
S. V. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 354; that 
case holding that the Immigration Act applies to Chinese labdrers 
illegally coming to this country notwithstanding the spécial statutes 
relating to their exclusion. The court said : 

"By the language of the act any allen that enters the country unlawfully 
may be summarily deported by order of the Secretary of Cîommerce and Labor 
at any time within three years. It seems to us unwarranted to except the 
Chinese from this liabillty because there is an earller more ciunbrous proceed- 
ing which this partially overlaps. The existence of the earller laws oniy Indi- 
cates the spécial solicitude of the govemment to limlt the entrance of Chinese. 
It is the very reverse of a reason for denj'ing to the government a better rem- 
edy against them alone of ail the world, now that one has been created in gên- 
erai terms." 

Witnesses were heard before the examining inspecter, and the full 
record of the proceeding was forwarded to Washington, where the 
Department ordered the déportation of the alien on the ground that : 

"He has been found within the United States in violation of section 6 of the 
Chinese Exclusion Act of May 5, 1892, as amended by the Act of November 3, 
1893, being a Chinese laborer not in possession of a certiflcate of résidence." 

As he was confined in the AUegheny county jail, a writ of habeas 
corpus was sued out, and he was discharged for reasons that will ap- 
pear in the opinion of the District Judg,e reported in the statement to 
this case. No attack was made on the warrant of déportation. The 
grounds on which the alien's liberty was sought were thèse: (1) Lack 
of jurisdiction in the Department to hear the case at ail or to issue 
the warrant; (2) unfaimess and abuse of discrétion in the proceed- 
ings; (3) the alien's asserted right to remain after admittance as a 
stûdent, even if he had become a laborer; (4) failure of the compé- 
tent évidence to prove that he had become a laborer; (5) failure of 
the évidence to justify the order of déportation. 

[ 1 ] We think the District Court went too far in considering the évi- 
dence and deciding what weight it should properly receive. The scope 
of a writ of habeas corpus is rcstricted. As was said in Harlan v. 
McGourin, 218 U. S. 445, 31 Sup. Ct. 46, 54 L. Ed. 1101, 21 Ann. Cas. 
849: 

"It Is tlae settled doctrine of this court, often affirmed, that the writ of ha- 
beas corpus cannot be used for the purpose of proceedings in error, and that 
the jurisdiction under that writ Is confined to an examinatlon of the record, 
with a View to determlning whether the person restrained of his liberty is de- 
tained wlthout authority of law [citing cases]." 
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And on page 448 of 218 U. S., on page 47 of 31 Sup. Ct. (54 L. 
Ed. 1101, 21 Ann. Cas. 849), referring to the case then under consid- 
ération : 

"The attack is thus not upon the jurlsdlction and authority of the court (he- 
low) to proceed to investigate and détermine the truth ol the charge, but upon 
tiiB sufflciency of the évidence to show the guilt of the accused. Tins has nev- 
er been held to be within the province of a wrlt of habeas corpus. Upon ha- 
beas corpus the court examines only the power and authority of the court to 
act, not the correctness of its conclusions." 

The Suprême Court again said, in Re Gregory, 219 U. S. 213, 31 
Sup. Ct. 143, SSL. Ed. 184: 

"A haheas corpus proceeding cannot be made to perform the function of a 
virrit of error and \ve are not concerned with the question whether the infor- 
mation was sufflelent, or whether the acts set forth in the agreed statement con- 
stituted a crime — that is to say, whether the court properly applied the law, if 
It be found that the court had jurlsdlction to trj' the issues and to render the 
judgment" 

[2] And in U. S. v. Rodgers (C. C. A. 3d Cir.) 191 Fed. 970, 972, 974, 
112 C. C. A. 382, 384, 386, this court decided under the Immigration 
Act now in question that it could not review and set aside a décision 
of the immigration officiais, although upon the record the court might 
or would hâve reached a différent conclusion. Judge Gray said : 

"This court has had occasion heretofore to conslder the power and authority 
of the United States, as an attribute of its sovereignty, to elther prohlblt or 
regulate the immigration of allens, and the policy adopted by the government 
in its exercise. Rodgers v. U. S. es rel. C5acliigan, 157 Ped. 381, 85 C. C. A, 79, 
and the cases there clted. This power and authority is plenary, and is coex- 
tensive with any danger or exigeney wlaich, in the vlew of Congress, may de- 
mand its exercise. Allens are clothed with no original or inhérent rights of eu- 
try into this country. They may be excluded altogether, or, if permitted to corne, 
corne only subject to the conditions and pursuant to the régulations which Con- 
gress may prescribe. The Congress of the United States has dealt with this 
matter of Immigration by a succession of statutes, in ail of which summary 
hearings before minlsterial offlcers are provided for, upon whose quasi judicial 
flndings of the facts the law has made the exclusion of allens to dépend. It 
cannot be, and never has been, doubted that Congress may choose such agencies 
as it pleases to carry out whatever policy or nile of exclusion it may adopt, 
and that so long as such agencies do not transcend the limits of the authority 
and discrétion reposed in them, their judgment Is not open to challenge." 

"We are not at liberty to set aside such détermination, because on the record 
we think we might or would hâve reached a différent conclusion. We hâve 
only to find that the Inspectors acted within the scope of their authority, and 
that the integrlty of their ijroceedlngs Is not Impeached. We hâve uo juris- 
diction to correct their mlstaUes, If any, in finding as a fact that ail the relators 
belonged to classes which ♦ • * are excluded from admission into the 
United States." 

It is thus apparent that as the Department of Labor had undoubted 
jurisdiction to inquire whether Yee Kong was lawfully within the 
United States when he was taken into custody, and as its décision upon 
the merits of this question waa not subject to review, tlie court below 
was not justified in considering and passing upon the évidence as if 
the case were before it on appeal under the earlier statutes relating 
to Chinese persons. 

But, although a court is bound by the findings of fact made by the 
immigration officiais in such an inquiry, nevertheless it may still in- 
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quire on habeas corpus into the fairness of the proceeding. In Loh 
Wah Siiey v. Backus, 225 U. S. 468, 32 Sup. Ct. 735, 56 L. Ed. 1165, 
a récent statement to this effect may be found: 

"A séries of décisions in tliis court bas settled that such hearings before ex- 
ecutive officers may be made concluslve when fairly conducted. In order to 
successfuUy attack by judicial proceedlngs the conclusions and orders made 
npon such hearings it must be shown that the proceedlngs were manifestly un- 
fair, that the action of the executive officers was such as to prevent a falr in- 
vestigation or that there was a manifest abuse of the discrétion comuiltted to 
them by the statute. In other cases the order of the executive officers withln 
the authority of the statute is final. United States v. Ju Toy, 198 U. S. 253 
[25 Sup. Ct. 644, 49 L. Ed. 10401 ; Chin Yow v. United States, 208 U. S. 8 [28 
Sup. Ct. 201, 52 L. Ed. 369] ; Tang Tun v. Edsell, 223 U. S. 673 [32 Sup. Ct. 
3.'î9, 5B L. Ed. 606]." 

After a careful examination o£ the record before us we are unable 
to find that Yee Kong was deprived of any fundamental right, or that 
the order of déportation was made without évidence tending to prove 
that he was a laborer unlawfully within the country. The burden was 
on him to prove his right to be hère (U. S. v. Hom Lim [C. C. A. 

2d Cir.] 223 Fed. 520, C. C. A. ; Ng Jin v. U. S., 223 Fed. 

426, C. C. A. ), and on this point his certificate of identity was 

not conclusive, but was merely one item of relevant évidence (Lew 
Quen Wo v. U. S. [C. C. A. 9th Cir.] 184 Fed. 685, 106 C. C. A. 
639). Testimony tending to show that he was not a student, but a 
laborer, was offered, and we hâve nothing to do with its weight. It 
is true the proceeding was not conducted in ail respects as if a trial 
in court had been in progress, but this was not necessary. The act 
of 1907 contemplâtes a sumraary investigation, and not a judicial trial, 
and while an alien's right to be heard must be respected, and the dis- 
crétion of the officiais must not be abused, the formalities of procé- 
dure and the rules governing the admissibility of évidence hâve been 
much relaxed. U. S. v. Uhl (C. C. A. 2d Cir.) 215 Fed. 573, 131 C. 

C. A. 641 ; Choy Gum v. Backus (C. C. A. 9th Cir.) 223 Fed. 492, 

C. C. A. . We do not find anything fatally erroneous in the prés- 
ent record. The ahen had counsel from the beginning, and had the 
opportunity to call such witnesses as he wished or was able to pro- 
duce. The act does not provide for process to compel the appearance 
of witnesses (Loh Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 
734, 56 L,. Ed. 1165), and both parties were therefore obliged to rely 
on their attendance without compulsion. After a further hearing on 
March 6 the alien's counsel stated : 

"We hâve nothing further at présent, and our case may be considered clos- 
ed, unless you take more testimony; la that event I désire to^^ee it, and may 
want to ofïer more évidence." 

Whereupon it was "agreed that if any further testimony is taken 
Attorney Barton should be furnished with a copy and be permitted to 
interview additional witnesses." Such testimony was taken eariy in 
April, and (except one affidavit) ail of it was taken in the présence 
of the alien. His counsel was not présent, but a full copy was fur- 
nished him în accordance with the agreement, and he made no offer 
to call any witnesses in reply. Neither does he allège that the testimony 
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laid before the Department is false in any essential particular; prac- 
tically the sole ground of attack is that the Department should hâve 
corne to a différent conclusion, and this groimd, we repeat, was not 
open in the court below, and is not open hère. We need not notice 
two or three objections of minor importance. 

The order appealed f rom is reversed, with instructions to remand the 
alien. 



PORTLAND TERMINAL CO. y. JARVIS. 

(Circuit Court of Appeals, First Circuit. September 29, 1915.) 

No. 1110. 

1. Masteb and Servant <S=»113— Personal Injukt— Négligence — Raileoads 

— Low Bridge. 

If passage of a train, containing tall cars, beneath a bridge was not 
reasonably safe, under ail the circumstanees, for employés engagea in 
moYlng it, the railroad company mlght be négligent in permitting such 
passage, though height and construction of the bridge had been established 
by public authority before.it became owner of the road. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 213, 
224-227 ; Dec. Dig. <©=113.] 

2. Masteb and Servant i®=>286 — Personal Injuby — Négligence — Question 

roB Jury. 

Evidence In action for injary to a railroad employé, while acting as 
yard conductor, in moving, under orders, on a dark, stormy night, a freight 
train between points in a yard, by being thrown from the tall rear car 
by a bridge, held to make a question for the jury whether the master was 
reasonably bound to anticipate his présence on top of the car at such 
place, and had knowledge regarding the car, material to his safety, whlch 
he could not reasonably hâve been supposed to possess, and which it ought 
to hâve communicated to hlm. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
iS='28e.] 

8. Masteb and Servant <g=>288 — ^Personal Injurt — Assumptiok of Risk — ■ 
Question for Jury. 

Evidence, in an action for injury to a railroad employé by being thrown 
from the tall rear car by a bridge, while acting as yard conductor, in 
taklng, under orders, on a dark, stormy night, a freight train between 
points in the yard, held to make a question for the jury whether the dan- 
ger was a rlsk Incident to his employment, obvious to him if he had ex- 
ercised ordiiiary care, and therefore assumed by him. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
106S-1088; Dec. Dig. ■©=288. 

Assumptlon of risk incident to employment, see note to Chesapeake & 0. 
B. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Master and Servant <S=»204 — Personal Injuby — Assumption or Risk — 
Employées' Liabilitt Act. 

Under Employers' Liabillty Act April 22, 1908, c. 149, 35 Stat. 65 (Comp. 
St. 1913, §§ 8C57-8665), a railroad employé does not assume risk of in- 
jury from négligence of a fellow servant in not excluding a tall car from 
the train, or in not cautlonlng him regarding its height. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 544- 
546 ; Dec. Dig. <g=»204.] * 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexies 
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5. Mastkb and Servant <S=228 — Peesonal Injxjkt — Contkibutoby Negli- 
"GENCE — Employées' Liabilitt Act. 

TJnder ttie fédéral Employers' Liabillty Act, contrlbutory négligence ot 
an injured railroad employé wlll not bar recovery by hlm, but, at most, 
Is matter for considération by the Jury in assessing bis damages. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 670, 
671 ; Dec. Dlg. ®=>22S.] 

In Error to the District Court of the United States for the District 
of Maine ; Clarence Haie, Judge. 

Action by Frank R. Jarvis against the Portland Terminal Company. 
Judgment for plaintifif, and défendant brings error. Afifirmed. 

Joseph Symonds, of Portland, Me. (Symonds, Snow, Cook & Hutch- 
inson, of Portland, Me., on the brief), for plaintiff in error. 

Robert Whitehouse, of Portland, Me. (Irving E. Vernon and Wood- 
man & Whitehouse, ail of Portland, Me., on the brief), for défendant in 
error 

Before PUTNAM, DODGE, and BINGIIAM, Circuit Judges. 

DODGE, Circuit Judge Jarvis, the défendant in error, recovered 
judgment in the District Court against the Portland Terminal Com- 
pany, plaintifif in error (hereinafter called défendant), for personal in- 
juries sustained on April 13, 1913, while in the defendant's employ. 
The défendant was and is a common carrier by railroad, engaged in In- 
terstate commerce, and Jarvis' suit was brought under the fédéral Em- 
ployers' Liability Act (35 Stat. 65). 

'The only error assigned is the refusai of the District Court, at the 
trial, to direct a verdict for the défendant upon ail the évidence. 

• Jarvis, when hurt, was acting as "yard conductor," and was engaged, 
by order of the defendant's yardmaster, in moving a train of freight 
cars f rom one point to another in the defendant's yard. It was between 
8 and 9 o'clock of a dark, foggy, and rainy evening. The defendant's 
tracks on which the train was moving passed under a bridge called the 
Danforth Street bridge. Jarvis was sitting on the top of the last car in 
the train. He struck the bridge when the car passed beneath it, and 
was thrown f rom the car to the ground. 

Before it reached the bridge, the car had passed under the usual "tell 
taies" guarding it, and, when he felt thèse strike him, Jarvis had thrown 
himself flat on his back across the top of the car ; but the top of the car 
was not far enough below the bridge to let him go under without strik- 
ing it, even in that position. 

[ 1 ] In construction, location, and height above the track, the bridge 
stood at the time precisely as it stood at the time of an order duly 
passed in 1909 by the State Railroad Commission, approving its con- 
struction and location, and imposing the obligation of maintaining it as 
then located and constructed upon the defendant's predecessor. But 
we are unable to hold, as the défendant contends, that because the 
height and condition of the bridge had been thus established, independ- 
ently of it, by public authority in 1909, no fault can thereafter be at- 
tributed to it for want of sufficient height above the tracks, or for any-i 

@=9For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests Aindezes ' 
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thing else appertaining to said bridge. If passagç beneath the bridge 
was not reasonably safe, under ail the circumstances, for employés 
engaged in moving such a train or such a car as hère in question, the 
défendant might stili be négligent in permitting such passage. Boston 
& Maine R. R. v. Brown (d^cided by this court December 17, 1914) 218 
Fed. 625, 627, 134 C. C. A. 383. 

On the uncontradicted évidence, the danger to employés on a car 
such as that f rom which Jarvis was thrown, in passing under the bridge 
in question, was much greater than would bave been the case with 
f reight cars of the average dimensions. Its running board was 14 feet 
9% inches above the track. The exact height of the bridge above the 
track did not appear. There was testimony f rom the defendant's yard- 
master that a car 15 feet 8 inches high could go underneath if, but, if 
so, the margin of clearance in such a case must hâve been extremely 
narrow, in view of the uncontradicted testimony that the bridge threw 
Jarvis, lying on his back, from the top of a car only 10^^ inches lower. 
No safe passage under the bridge, on the top of that car, could bave 
been possible in any posture. It was undisputed that the car was about 
2 feet higher than the average freight car, and about 2% feet higher 
tlian the car next ahead of it in the train. On a car 2 feet, or even 2i/2 
feet, lower, no one could pass under the bridge in a standing posture, 
or even sitting upright ; and it appeared that the usual posture adopted 
to get under the bridge had been sitting, stooping down, and bending 
the head. 

[2] Safe passage under the bridge on top of the car in question being 
thus impossible, the question is whether or not the évidence was suffi- 
cient for a finding that the défendant was négligent, as the déclaration 
alleged, in failing to warn Jarvis of the danger when it ordered him to 
take the train through the bridge. It gave him no such warning, and 
whether it was bound to do so or not dépends upon the question wheth- 
er or not it was l'easonably bound to anticipate his présence on the top 
of the car at the time the dangerous bridge was reached. 

The orders given him did not necessarily require him to be there; 
and, as has been said, there were lower cars in the train upon which he 
would not hâve incurred the same danger. The défendant contends 
that the dangers of being on top of the car when it went under the 
bridge were as plainly obvions to him as to any one else, that it had no 
reason to suppose him likely to be there unless warned, and therefore 
no duty to warn him against being there. 

It was undisputed that Jarvis had been employed in the defendant's 
yard, either as brakeman or conductor on freight trains, for more than 
a year, during which period he had passed on such trains under the 
same bridge by night as well as by day, quite f requently as brakeman, 
and sometimes, but not so of ten, as conductor. He was also aware that 
freight cars received at the yard varied in height; and this car had 
been standing in the yard, where he could bave seen it, since March 29. 
He had also, after receiving orders to move the train as above on the 
evening of his accident, passed along it with a lantern, observing the 
cars included in it, the tags on them, and their couplings, before he 
climbed to the top of this car at its rear end and signaled to start the 
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train. With the aid of his lantem he might, of course, hâve secn the 
différence in height between this car and the one it followed, notwith- 
standing the darkness, had he directed his attention to the matter. But 
it also appeared that the défendant had inspectors, required by rule to 
be famihar with the clearances of ail bridges, and not to let cars go f or- 
ward 50 loaded as to be damaged by striking them. The inspectors 
were under orders to pass only cars not exceeding 15 feet in height, and 
to report ail exceeding that limit as too high, in order that they might 
be set aside and not permitted to attempt passage under the bridges. It 
had been the practice to inspect ail cars for the above purpose immedi- 
ately on their arrivai at the yard. Although two weeks had passed 
since the arrivai of this car in the yard, and although it had a brake 
staff rising to 15 feet 1 inch above the track, so that it ought,. according 
to the above orders, to hâve been reported as too high and set aside, 
this had never been donc. That the height of the cars was examined by 
the car inspectors before trains were made up, Jarvis testified that he 
knew, but it did not appear that he knew the limit of height which had 
been fixed for cars which would be included in the train. 

Besides the men on the engine, Jarvis and two brakemen were the 
only employés engaged in running this train. The jury might hâve con- 
cluded that they were obliged to be on the top of some car in the train, 
it not appearing that there were any positions not on the tops of cars 
which they could hâve occupied. One brakeman Jarvis had stationed 
forward near the engineer, the other was with him on the rear end of 
the last car. They were there, as he testified, to perform the duty of 
looking out for the rear end of the train. There was nothing to show, 
and the jury was not obliged to find, that this duty could hâve been as 
well performed from a position on the roof of some car in the train 
other than the rear car. Except that there were cars safer in being not 
so high, the évidence showed, at any rate, no reason why he should hâve 
selected any other car. 

It did not appear that Jarvis had anything to do with making up the 
train, or knew what cars were to be or had been included in it, or had 
seen the train after it was made up before he went to it with his lan- 
tem to take charge of it in pursuance of the orders given him as above. 
If the task then imposed upon him had been otlierwise the same, but 
to be performed in broad daylight, with full opportunity to observe for 
himself the height of the rear car before he niounted it, and to com- 
pare its height with that of the other cars and with the height of the 
bridge during the approach of the train to the bridge, it might hâve been 
said that there was nothing calHng upon the défendant to foresee, in 
view of Jarvis' préviens expérience and knowledge, that he might place 
himself on the dangerous rear car or stay there until it went under the 
bridge, and therefore no ground for finding that it was négligent in 
failing to wam him against doing so. But, from the circumstances dis- 
closed by the évidence, we cannot hold this to hâve been the only conclu- 
sion reasonably permissible. The rear car being one which the défend- 
ant ought, according to its own rules, td hâve kept oUt of the train as 
too high, and being too high, in any case tç» let any one go through the 
bridge safely on its top, and being also, as the jury might hâve found, 
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the one upon which Jarvis would be likely to take his place unless pre- 
vented by knowledge that it was too high, we cannot hold that the 
court below erred in leaving it to the jury to say whether or not the de- 
fendant acted with due regard for Jarvis' saf ety in leaving him to find 
out for himself that the car was too high, f rom such examination as lie 
could hâve been expected to make, with the aid of his lantern, of cars 
with the sélection of which he had had nothing to do, on a dark, foggy, 
and rainy evening, af ter receiving his orders to move the train and be- 
fore proceeding to obey them. Whether or not there was knowledge 
regarding the car in question, material to his safety, in the defendant's 
possession at the time, which he could not reasonably hâve been sup- 
posed to possess, notwithstanding the time during which the car had 
been standing where he might hâve seen it, and which knowledge, under 
the circumstances, ought to hâve been communicated to him, was, in 
our opinion, a proper question for the jury. 

[3, 4] The same considérations prevent us from holding that it was 
error to refuse the ruling requested that on the évidence the danger 
from the bridge was a risk incident to Jarvis' employment, obvions to 
him if he had exercised ordinary care, and theref ore assumed by him. 
If the failure to exclude the car in question from the train, or the omis- 
sion to caution him regarding its height, were due to négligence on the 
part of his fellow employés, the défendant cannot say, under the act, 
that the risk of injury from thèse causes was assumed. 

[ 5 ] Nothing in the évidence tending to show contributory négligence 
on Jarvis' part could hâve aided the defendant's motion for a directed 
verdict in its favor, because, under the act, such négligence would not 
bave barred him from recovery, but would hâve been, at most, matter 
for the jury to consider in assessing his damages. We are unable to 
hold that the court erred in submitting the case to the jury instead of 
granting the defendant's motion, and no other error is assigned. 

The judgment of the District Court is affirmed, with interest, and the 
défendant in error recovers his costs on appeal. 

PUTNAM, Circuit Judge. On the hearing of this case I was re- 
minded that I advised the Boston & Maine Railroad, of which the Port- 
land Terminal Company is the successor, in référence to the street 
crossings on the Fore River front of that railroad, of which that in ques- 
tion hère was one, and therefore I concluded that I was preoluded from 
taking a::y part in the judgment in this case. 



YORK et al. V. HARGRBAVES. 

(Circuit Court of Appeals, Elghtli Circuit. September 28, 1915.) 

Ko. 4416. 

Vbndob and Puechaseb <©=»244 — Bona Fide Pubchaseb — Unbecoeded Dbed. 
Evidence held to support a flnding by the trial court that persons who 
procured a qultclalm deed to an interest In ore land were actlng as agents 
for défendant, to whom they Immedlately conveyed, that they had knowl- 
edge that their grantor had prevlously conveyed a part of his Interest 

^zsFoT other cases see same topSc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In the land to complalnant by a deed whlch had not been recorded, and 
that défendant therefore took subjeet to such deed. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
609-611; Dec Dig. <S=244.] 

Appeal from the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Suit in equity by F. W. Hargreaves against L. D. York and others. 
Decree for complainant, and défendants appeal. Affirmed. 

Oscar Mitchell, of Duluth, Minn. (Washburn, Bailey & Mitchell, of 
Duluth, Minn., and Milner, Miller & Searl, of Portsmouth, Ohio, on the 
brief), for appellants. 

H. C. Fulton, of Duluth, Minn. (Fryberger, Fulton & Spear, of Du- 
luth, Minn., on the brief), for appellee. 

Before ADAM S, Circuit Judge, and TRIEBER and REED. Dis- 
trict Judges. 

ADAMS, Circuit Judge. In 1904, William Rock was the owner of a 
fîve thirty-seconds équitable interest in the S. E. %, of the S. E. 1/4 of 
section 2 in township 46 N., of range 29 W., in Crow Wing county, 
Minn. The légal title stood in the name of one Brown, but was subse- 
quently transferred to the défendant the Hutchins Iron & Ore Corn- 
pany, the présent holder. On December 21, 1904, Rock conveyed by a 
deed duly executed by him one-half of his interest, or five sixty-fourths 
thereof, to the plaintifï below, F. W. Hargreaves. This deed, for rea- 
sons uruiecessary to be explained, was not filed in the office of the regis- 
ter of deeds of Crow Wing county until February 2, 1910. On the 
16th day of December, 1909, Rock conveyed by quitclaim deed, which 
was duly filed for record in the register's office of Crow Wing county 
on the 17th day of December, 1909, his entire interest in the land tf) 
Edward J. Daehler, who af terwards, and on the 20th day of December, 
conveyed the same to the défendant L. D. York. 

The purpose of this suit was to quiet Hargreaves' title to five sixty- 
fourths of this land, evidenced by his prior, but unrecorded, deed from 
Rock, as against York's title, evidenced by his recorded deed from Rock 
to Daehler, his immédiate grantor, and to secure a decree compelling 
the défendant the Hutchins Iron & Ore Company, holder of the légal 
title, to convey the same to him. 

Which bas the better title, Hargreaves or York? The statutes of 
Minnesota provide that every conveyance of real estate shall be record- 
•ed in the office of the register of deeds of the county where such reàl 
«State is situated, and that every such conveyance not so recorded shall 
be void as against any subséquent purchaser in good faith and for a 
valuable considération. Section 6844, G. S. Miim. 1913. 

No contention is made that Daehler was not a subséquent purchaser 
within the meaning of the statute, or that his deed was not first record- 
ed, or that he did not pay a valuable considération for it. Hargreaves 
claims that Daehler was not a purchaser in good faith, but took a deed 

£s»For other casu tm sama toplc & KBY-NUMBER In ail Key-Numbered Digetats & Indexes 
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from Rock with knowledge of his prior deed. The trial court se found, 
and counsel for appellant York say : 

"If tbis flnding Is sustained by tbe évidence, then, of course, the Hargreaves 
deed was valid as to Daebler." 

In this way the présent case is reduced to a single question of fact. 
Did Daehler know of the Hargreaves deed when he took his convey- 
ance from Rock? The following facts are substantially uncontro- 
verted : 

Daehler was a lawyer residing in Portsmouth, Ohio, and a long-time 
friend of L. D. York. Raymond York was a son of L. D. York, and 
he and his father both resided in Portsmouth, Ohio. The Hutchins 
Iron & Ore Company was a corporation of Ohio, with its chief place of 
business in Portsmouth, and this company, besides holding the légal 
title to the land in question, was the équitable owner of a large interest 
in it. L. D. York was a stockholder and director of this company. 
The land in question was valuable chiefly for its iron ore prospects. 
Rock resided in Duluth, Minn. 

Some time before December 15, 1909, York, St., York, Jr., and 
Daehler, knowing that Rock owned an interest in the larfd, had some 
interviews looking towards securing that interest. What thèse inter- 
views were does not clearly appear, but it does appear that on or about 
December 15, 1909, following such interviews, Daehler and young York 
left Portsmouth for Duluth, the home city of William Rock, for the 
purpose of acqûiring his interest in the land. On December 16th they 
found Rock and secured a quitclaim deed from him conveying his en- 
tire interest in the land to Daehler for a considération considerably be- 
low its actual value. Although the deed was taken in the name of 
Daehler, the testimony is uncontradicted that Raymond York was joint- 
ty interested with him in the purchase. After recording their deed in 
in the office of the register of deeds of Crow Wing county they return- 
ed to Portsmouth, and on December 20th Daehler executed a quitclaim 
deed conveying the land, for the considération of "one dollar and other 
valuable considérations," as expressed in the deed, to défendant h. D. 
York, who làter caused it to be recorded in the office of the register of 
deeds of Crow Wing county, Minn. There is testimony that L. D. 
York paid Daehler and Raymond York $5,000 for the conveyance. 

From testimony disclosing thèse and other facts, and from much 
contradictory évidence as to minor and incidental matters, the trial 
judge found that Daehler and Raymond York secured their deed from 
Rock for the défendant L. D. York and for his use and benefit, and 
that both Daehler and h. D. York took their titles with knowledge of 
Hargreaves' deed, and a decree was accordingly entered for the com- 
plainant. In an opinion handed down at the time of entering this de- 
cree the trial judge said: 

"The évidence, taken as a whole, In vlew of ail the facts and drcnmstancea 
indlcated thereby, and of the relation between the elder and yomiger York 
and Daehler, and of the conduct of Daehler and young York, and of the 
glvlng of the deêd to the elder York Immedlately upon his return to Ohio, 
expressing as it does only a considération of $1 and other valuable considéra- 
tions, and in no way Indlcatlng that so large a considération as $5,000 in 
money had been paid to him by thé elder York, and of the letter from tbe 
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elder York to Jamlson, tndicating Ihat he was fully Informed in tbe matter 
and had the deed from EoCk to Daehler then in liis possession, indieates to my 
mind tliat Daeliler and young ïork were In possession of tlie information 
wliicti the elder York had, ahd, indeed, that they came to Minnesota to pro- 
cure the Rock Interest or right, such as It might be, for the elder York, and 
at his instigation, and were therefore in that matter acting as hls agents. 
That being the case, the deed to Daehler was really a deed to the elder York, 
and. If the latter had notice of the Hargreaves deed, would give no superlor 
right over the Hargreaves deed. That the elder York had notice of the 
Hargreaves deed I hâve no doubt." 

So it appears that the trial court, after full considération of the évi- 
dence, distinctly and unequivocally found two facts: (1) That Daehler 
and yoiing York acted for and as agents of the elder York in procuring 
Rock's conveyance ; and (2) that the elder York had knowledge of the 
existence of Hargreaves' deed at the time. 

Counsel for appellant concède in their brief that there was évidence 
to support the finding that York had the knowledge, but denied the 
sufïiciency of that évidence to establish the fact. They strenuously 
deny that there was any évidence to support the finding that Daehler 
and young York acted as agents for the elder York in procuring the 
Rock deed. Assuming for the moment that there was substantial évi- 
dence of the existence of the agency, we might under familiar princi- 
ples of law rest our conclusion upon the presumption that the learned 
trial court which tried the case reached a correct conclusion on the 
issues of fact involved; but in déférence to the earnest and able con- 
tention of counsel for appellant that the court reached an erroneous 
conclusion as to those facts we hâve carefuUy and critically read and 
examined ail the proof in the case, and hâve unanimously reached the 
same conclusion on both thèse issues as the trial court did. The acts 
and conduct of parties, judged in the light of their relationship to each 
other and their interest in the subject-matter of the controversy, often 
speak louder than words. In this case we think this is conspicuously 
true. We cannot escape the conclusion that the project of securing the 
Rock title was devised and executed for the use and benefit of the elder 
York. The hastytrip to Duluth, following conférences between the 
elder and younger York and Daehler on the genered subject of procur- 
ing the Rock interest, the adoption of a fictitious name by young York, 
which the évidence discloses, the expeditous securing of the deed from 
Rock, and recording it in the office of the register of deeds, the rapid 
return to Portsmouth, the immédiate delivery of the deed so secured to 
the elder York, and the simultaneous exécution of a quitclaim to him, 
are so entirely consistent with the conclusion reached by the trial judge 
that we cannot say there is no substantial évidence to support his find- 
ings. On the contrary, we are unanimously of the opinion, irrespective 
of the presumption arising from the trial court's conclusion, that both 
findings of fact were right, and necessarily the merits of the case are 
with the complainant. 

Sonie contention is made that the deed from Rock to Hargreaves of 
December 21, 1904, was never in fact delivered to him, but was intend- 
ed for some other purpose than as a grant of an interest in the land in 
controversy to him ; but this contention was practically abandoned at 
the argument, and, if it were not, the possession of the deed by Har- 
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greaves and the other évidence on this point satisfy us that there is no 
merit in this contention. 
The decree of the District Court is affirmed. 



In re DESNOYERS SHOB CO. 

UNITED SHOE MACHINEEY CO. v. SANGAMON LOAN & TKTTST OO. 

(Circuit Court of Appeals, Seventh Circuit. August 6, 1915.) 

No. 2238. 

L Evidence <S=3l30 — Admissibilitt— Constbuction or Conteact_ 

Tlie coutractual rights of a creditor against a bankrupt's èstate can- 

not be affected by dealings between the creditor and trustée after tlie 

bankruptcy, and évidence of such dealings is inadmissible to establlsh. 

a practical construction of the contract. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 403 ; Dec. Dig. 

<®=>130.] 

2. CoNTEAcTs i®=>244— Evidence of Modification— Course oi' Business. 

Where machinery was leased to a bankrupt on a royalty basis, the 
lease providing that the royalty for each calendar month should be 
paid on the last day of the suceeeding month, but that, if paid by the 
15th, a discount of 50 per cent, should be allowed, the fact that the lessor 
in some cases allowed the discount on payments made after the 15th, 
but before the end of the month, does not évidence a modification of the 
contract, but only a réduction voluntarlly made by the lessor from 
month to month for payment before maturity, whlch it was not bound to 
continue. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1128 ; Dec. Dig. 
©=>244.] 

3. UsURT <®=332 — Construction of Conteact — Discount ob Penai,tt for 

Nonpayment— "D UE." 

ïhe provision in said lease reads that "the lessee shall pay to the 
lessor on the last day of each calendar month" a stated sum as rent 
or royalty, provided that, if the lessee shall pay on or before the 15th 
"the rent or royalty due" for the preceding month a discount of 50 per 
cent, "from such rent or royalty due" for the preceding month shall be 
allowed. Ueld that, in the absence of any évidence outslde of the in- 
strument as to the Intention of the parties, the word "due," as used 
therein, should be given its secondary meaiiing of "owing," instead of 
its more usual meaning of "owing and novv payable," and that, as sa 
construed, the royalty dld not become paj'able until the last day of the 
month, and the provision for the discount is not one for a penalty for 
nonpayment, but the discount is an allowance for payment before ma- 
turity, and valld (quoting Words and Phrases, Due). 

[Ed. Note.— For other cases, see Usury, Cent. Dig. §§ 75-77; Dec. Dig. 
«©=32.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois; Arthur L,. San- 
born, Judge. 

In the matter of the Desnoyers Shoe Company, bankrupt ; the San- 
gamon Loan & Trust Company, trustée. From an order allowing its 
claim in a reduced amount, the United Shoe Machinery Company ap- 
peals. Reversed. 

(gsaFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests &. Indexe» 
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Appellant's clalm as a créditer Included, as filed, the full timount of royal- 
ties due under numerous leases of shoe machlnery. It was allowed for 
only 50 per cent, of the royalties. The lease contalned the followlng pro- 
vision: 

"5. The lessee shall pay to the lessor on the last day of each calendar 
month as rent or royalty the sum of one (1) cent for each pair of misses' 
and chlldren's, and one and one-quarter (1^4) cents for each pair of ail other 
klnds, of boots, shoes, or other footwear or portions thereof, lasted or manu- 
faetnred or prepared during the next preceding calendar month In any way, 
whether wholly or in part, by the ald of the leased machlnery or any part 
thereof: Provided, however, that In ail cases when the lessee shall pay to 
the lessor on or before the 15th day of the calendar month the rent or royal- 
ty due for the use of the leased machlnery for the next preceding calendar 
month, the lessor will in considération of such prompt paymeut grant a 
discount of 50 per cent, from such rent or royalty due fot such preceding 
calendar month." 

The pétition In bankruptcy was filed July 21, 1911. The bankrupt's book- 
keeper from Kovember 1, 1909, testifled that for a year preceding bankruptcy 
It was the custom of the lessor to accept as payment in full 50 per cent, of 
the royalties when pald after the 15th of the month followlng that in which 
they were earned. No testimony as to the practlce between November, 1909, 
and June, 1910, was given, and none as to the dates when payments were 
made during the year beglnning July, 1910, except as shown by bills dated 
July 1, August 1, September 1, October 1, and December 1, 1910, and February 
1, 1911. Each of thèse blUs was for royalties earned during the preceding 
month, and each of them was pald in full by payment of the 50 per cent, on 
some day between the 17th and 27th of the month in which they were dated. 
Testimony that the trustee's net 50 per cent, payment, made October 10, 1911, 
for royalties earned In August, 1911, was received as payment In full, was 
also admitted. 

The référée held that the net amount represented the real debt, and that 
the other 50 per cent, was an unlawful penalty. The court conflrmed hls re- 
port, both on this ground and on the further ground that the conduct of the 
parties evldenced a modification of the leases. 

Douglas W. Robert, of St. Louis, Mo., for appellant. 
O. :S. Humphrey and P. B. Warren, both of Springfield, IH., for 
appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). [1] 1. 
The contractual rights of the créditer against the bankrupt's es- 
tate cannot be affected by its deaUngs with the trustée. If the leases 
were modified, the modification preceded the bankruptcy. The dates 
when the lessor received payment of royalties earned from the trustée 
after the bankruptcy and the amounts thereof, whether net or gross, 
were immaterial. The objection to the proof thereof should hâve 
been sustained. The évidence itself must be disregarded. 

[2] 2. There is no évidence, either verbal or documentary, that 
any net payments were made or received after the 27th of the month 
following that in which they were earned. If, under the contract, 
the royalties were due and payable only on the last day of the month 
following the one in which they were earned, then the only modifica- 
tion that, under any circumstances, could be deduced from the course 
of dealing, is that payments made at any time before maturity of 
the debt, though not made on or before the 15th day of that month 
227 F,— 2 
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are entitled to the discount. Such a modification would not affect the 
présent claim. 

In our judgment, however, the course of dealing evidenced, not a 
modification of the agreement, but a réduction by the lessor from 
month to month of a part o£ its claim — a réduction made in considér- 
ation of the payment bef ore maturity. A course of conduct of this 
kind might prevent the exercise of a reserved right of forfeiture until 
due notice had been given that such right would thereafter be strictly 
enforced. It would not, however, affect the contractual obligation 
itself. A lessor can allow a discount not provided for in the lease, or 
contrary to the terms thereof, with or without considération, for as 
many successive months as he desires, without thereby obligating him- 
self to continue the allowance for any time thereafter. 

[3] 3. The main contention, however, is that the discount provi- 
sion of the lease is a mère subterfuge for a penalty in excess of légal 
interest, to be exacted for the failure to pay a debt promptly at ma- 
turity. It is urged that, while it is true that suit could not be brought 
for the royalties earned in one month until on or after the last day 
of the succeeding month, nevertheless the debt is due as soon as 
earned ; that, therefore, the lowest amoiint that would discharge the 
obligation after the due date — that is, the 50 per cent. — is the real 
amount of the indebtedness. That the debt is due when earned is 
clear, it is said, from the express language of the lease. It provides 
for the discount of 50 per cent, of the royalty, not earned, but "due" 
for the preceding month, if the lessee pay the lessor on or bef ore the 
15th day of the calendar month the royalty, again not earned, but 
"due" for the next preceding calendar month. 

The apparent contradiction between the debt being due at the end 
of one month and suable because payable only at the end of the fol- 
lowing month is avoided, and the obvions intention of the parties given 
full eiïéct, if the word "due" be given its secondary meaning of "owing" 
(United States v. Bank, 6 Pet. 29, 8 L. Ed. 308; 3 Words and Phrases, 
p. 2213), instead of its more usual, but in this instance impossible, 
meaning of "owing and now payable." So interpreted, the lease is 
perhaps distinguishable from that considered by the court in Good- 
year Co. V. Selz, Schwab & Co., 157 111. 186, 41 N. E. 625, in which 
it was held that only the net amount was the real debt ; the other 50 
per cent, being an unlawful penalty. There the royalties were ex- 
pressly due and payable, not on the last, but on the first, day of the 
succeeding month, "and to be paid within one month from that day." 
The 50 per cent, discount was to be given "if the royalties due on the 
Ist day of any month shall be paid on or bef ore the 15th day of that 
month." If, however, the words "to be paid within one month from 
that day" make the debt payable only a month thereafter, then the 
case cannot be distinguished. 

We are not dealing with a loan.of money for the use of which no 
more than légal interest can lawfully be demanded. Hère the parties 
were empowered to fix the rentals at such sum and payable at such 
times as they deemed best. Having agreed thereon, they could fur- 
ther provide for any discounts based on payment before maturity. A 
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provision for discounts far in excess of the lawful interest rate is not 
only a usual, but an invariable, term in sales at wholesale of most 
lines and at retail of many lines of marchandise. Their validity is 
beyond question. If, however, 5 per cent, discount for payment in 
10 days or 2 per cent, in 30 days, of a debt due in 60 days, is légal, 50 
per cent, discount for payment in 15 days of a debt due in 30 days 
cannot be held illégal merely because it is a much larger percentage. 
In both cases, the allowance is in fact, as in law, a discount, not a 
penalty. The debt itself is what the parties by lawful agreement bave 
declared it to be, the f ull amount earned and payable at a definite 
date thereafter. If the contract provided that, unless the debt should 
be paid at maturity, double the amount should be due and payable 
15 days thereafter, the excess vi^ould clearly be a penalty for nonpay- 
ment at maturity, and, as such, illégal. 

While the intent of the parties détermines what the actual debt 
is, and whether the larger amount includes a penalty, or the smaller 
amount is the resuit of a discount, that intent is to be found primarily 
from the language of thC' contract itself. No évidence of any kind 
bas been introduced tending to show that the parties had in fact agreed 
upon the smaller amount as the actual rental, and that they, or the 
lessor, through some monopolistic power or otherwise, caused the 
real agreement to assume its présent form for the purpose of con- 
cealing, instead of expressing, the mutual intent. In the absence of 
any such proof, the court would be substituting the contract that it 
thought the parties ought to hâve made for the one in fact made 
by them, if it held that to be a penalty which the parties, free to con- 
tract on any mutually agreeable terms, decided should be a true dis- 
count. 

We are in complète accord with the Court of Appeals for the Eighth 
Circuit, which, after careful considération both of the authorities and 
the principles involved, reached the same conclusions in respect to an 
identically similar lease. United Shoe Machinery Co. v. Abbott, 158 
Fed. 762, 86 C. C. A. 118. 

The order allowing the claim reduced by 50 per cent, of the royal- 
ties will be reversed, and the cause remanded, with directions to allow 
the f ull amount of the royalty claims. 



COMMERCIAL STATE BANK v. MOOKE et al. 
(Circuit Court ol Appeals, Elgbth Circuit September 17, 1915.) 

No. 4411. 

1. WlTNESSES <gi=>269— CBOSS-EXAMINATION — SCOPE — DISCRETION OF CoUBT. 

The rule requlrlng eross-examlnatlon to be conflned to the subjects of 
the direct examlnation does not llmlt the cross-examinatlon to the spé- 
cifie détails Inqulred of lu chlef, but rather permlts fiill Inqulry Into the 
subject-matter so Inqulred of ; the scope of which It may extend restlng 
largely Iri the sound discrétion of the presidlng judge. 

[Ed. Note. — For other cases, see. Wltnesses, Cent, Dlg. §§ 949-954 ; Dec. 
Dig. <®=>269.] 

©=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. WlTNESSES <S=>269 — CeOSS-ExAMINATION — SCOPE. 

Where it was necessary to plaintifif's recovery to establish a partner- 
ship between défendant and another, who, as a witness for plaintlfE, tes- 
tifled to the partnership and to various transactions and conversations 
with défendant relating thereto, it was compétent on cross-examination to 
interrogate tlie witness as to otlier transactions and conversations at 
whieti third persons were présent, tending to négative tlie existence of a 
partnership. 

[Ed. Note.— For otlier cases, see Witnesses, Cent. Dig. §§ 949-954 ; Dec. 
Dlg. ®=»269.] 

In Error to the District Court of the United States for the District 
of Nebraska; Page Morris, Judge. 

Action at law by the Commercial State Bank against Cass Moore 
and Charles H. Tully. Judgment in favor of plaintiff against Moore, 
and in favor of Tully against plaintiff, and plaintiff brings error. Af- 
firmed. 

Maxwell V. Beghtol, of Lincoln, Neb. (Mahin & Mahin, of Smith 
Center, Kan., and Edmund C. Strode, of Lincoln, Neb., on the brief), 
for plaintiff in error. 

M. F. Harrington, of O'Neill, Neb. (C. C. Barker, of Alliance, Neb., 
and Burt Mapes, of Norfolk, Neb., on the brief), for défendants in 
error. 

Before ADAMS, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

ADAMS, Circuit Judge. The Commercial State Bank brought this 
suit in the District Court against Cass Moore and Charles H. Tully, 
alleging that they were in December, 1910, copartners engaged in the 
cattle-feeding business in Nebraska under the firm name and style of 
"Cass Moore" ; that on the Ist day of December, 1910, they executed 
in their firm name of Cass Moore their three promissory notes, ag- 
gregating the sum of $15,377, and delivered them to the plaintiff in 
settlement of their then existing indebtedness to the plaintiff. De- 
fendant Moore filed no answer, but défendant Tully did, specifically 
denying that he and Moore were copartners as alleged, or that he ever 
signed, executed, or delivered the notes sued on. The only trial issue 
was on the answer of Tully, whether or not the two défendants were 
copartners doing business in the firm name of Cass Moore as alleged. 
The trial resulted in a verdict and judgment in favor of plaintiff 
and against Moore, and against the plaintiff and in favor of Tully. 
This writ of error is prosecuted by plaintiff to secure a reversai of 
the judgment in favor of Tully. 

No complaint is made of any of the proceedings of the trial except 
rulings on the admission of évidence. Comparatively little of the 
évidence produced at the trial is preserved in this record; enough, 
however, as counsel seem to hâve thought, to présent the légal ques- 
tions involved. 

It is contended that the trial court erred in overruling certain 
objections of plaintiff to questions put by defendant's counsel to Cass 
Moore on cross-examination when he was on the witness stand as a 

^=oFOT oUier cases see same topic & KET-NUMBER in aU Key-Numbered Digests & Indexes 
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witness for plaintifif. He had been fully interrogated in chief by 
counsel for plaintifï on the issue of the existence of the alleged co- 
partnership. He had testified that there was such a copartnership 
between himself and TuUy, and had upon inquiry by counsel testified 
to many conversations at dififerent times and places between himself 
and Tully, in which he said Tully agreed to become a copartner with 
him, or admitted that they were copartners, or did not deny that 
relationship on occasions requiring him to do so if they were not, and 
he had testified to conversations had between himself and Tully, dis- 
cussing and adopting financial measures for carrying on the partner- 
ship business. On this kind of évidence plaintifï chiefly relied to 
prove the copartnership. There were no written articles of copart- 
nership, and no formai or informai written agreement of that char- 
acter. 

The following questions, among others, had been put to Moore with- 
out objection, and the following answers had been given by him: 

"Q. Well, you did not hâve any money to pay that check [referring to a 
certain check claimed to hâve been glven In the eonduct pt the flrm business] ? 
A. Well, I don't know. Charley [referring to Tully] and I went down 
there and put up our note for $20,000, and we had not used that out yet. 
Q. Well, I will come to that later. That was the note that was given to Tagg, 
isn't itî A. Tes, sir. Q. And the mortgage on those 1,050 cattle up in 
Brown county? A, Well, the mortgage on a thousand head, I think. Q. 
Do you even know the bank on which that 276 cattle check was drawn? A. 
No, sir ; I told you I didn't know. Q. Now, as a matter of f act, that $20,000 
note that you hâve injected in hère was not drawn until two months after 
thèse 276 steers were bought, was it? A. I could not say, but I liave klnd of 
got it in my mind that It was drawn In May, but I don't know. ♦ * ♦ Q. 
And you said Charley Tully was interested in feeding thcfee cattle and the 
sale anà care of them? A. Yes, si,r. Q. Kindly produce the flrst letter he ever 
wrote to you on this $70,000 deal. A. Well, we met and talked this thing — 
Q. Answer my question. The flrst letter he ever wrote to you in this tremen- 
dous transaction? A- I could not produce. Q. Produce any letter he ever 
wrote to you about his being a partner in that immense $70,000 feed." 

As disclosed by this and other évidence, Moore had claimed that 
certain cattle had been purchased by himself and Tully, involving an 
outlay of some $70,000; that in order to pay for them they had to 
borrow considérable money, and did borrow $20,000 from a bank 
in South Omaha through the agency of Tagg Bros. Commission Com- 
pany; that he had executed their note for that amount of money, 
signing the firm name of "Cass Moore." Tully, on the other hand, 
claimed that this transaction was wholly his own, and that he, on 
his own account, had negotiated for the purchase of the cattle and 
was engaged in raising money with which to pay for them; that he 
had already exhausted his borrowing limit in his own banks, and had 
to borrow $20,000 to complète the payment; that Moore had in his 
possession on one of his pastures a bunch of cattle belonging to him 
(Tully), and he (Tully) requested Moore to accommodate him by sign- 
ing a note for $20,000 and executing a chattel mortgage on that bunch 
of cattle to secure the payment of the note, and ttiis was donc, and 
the note ultimately paid by Tully. 

In this attitude of the case counsel for Tully, in further cross-ex- 
.amination of witness Moore, asked him this question: 
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"Did Mr. TuUy tell you, about the tlme this $20,000 note was given in tlie 
Stock Exchange Building in South Omaha, in the présence of Frank Curiie, 
that he had to borrow $70,000, that ail the bank could loan liim was $50,000, 
and that Tagg Bros, had suggested that he get you to sign a note for $20,000 
more, and as the cattle were to be kept at your ranch In Brown county that 
you slgn a mortgage on TuUy's cattle for the other $20,000, so the bank could 
carry the loan?" 

Counsel for plaintiff made objection thereto in the following lan- 
guage : 

"The plaintiff objecta to any conversation between Mr. Moore and hls 
partner, unless It was in the présence of the plaintiff or some of the plain- 
tiff's olBcers. Thèse talks between two partners are hearsay purely, and we 
never asked about this in direct examination, not a thing; and we object 
for the further reason that it Is hearsay, and Incompétent, immaterial, and 
irrelevant, as to the talks between thèse partners after the money was 
borrowed and the arrangements made to borrow the money." 

The objection was overruled by the court, and the plaintiff duly 
excepted, and now assigns the overruling of this objection for error, 
Counsel for défendant TuUy then asked this question o£ witness 
Moore : 

"ïou may state whether, In June, 1909, very shortly before this $20,000 
note you speak of was signed, in the corridor of the Exchange Building in 
South Omaha, in the présence of yourself and Charles H. TuUy and Frank 
Currie, Mr. TuUy said to you, 'The bank will loan me only $50,000 ; that is 
ail they wlU loan to any one man, and they suggest that as the steers are 
golng to be kept at your place that you sign a note and mortgage on the 
steers for $20,000,' and that you then and there said, 'Why, that is aU right,' 
and did Mr. Tuljy then and there say to you, *But, of course, I will pay this- 
note, Cass, and you wiU never hâve any trouble on it' " 

The same objection was made to this question by counsel for plain- 
tiff, and the same ruling followed. Due exception being saved, this 
ruling is also assigned for error. Many other similar questions con- 
cerning this $20,(X)0 transaction were asked of witness Moore, with 
the same resuit, and the ruling of the court as to them is also assigned 
for error. Counsel for Tully then asked witness Moore this question : 

"Dld you In December, 1909, somewhere from the lOth to the 15th, in the 
corridor of the Paxton Hôtel in Omaha, in the présence of yourself and 
Charley Tully and Frank Currie, hâve the following conversation, or Charley 
say to you, 'How are you comlng along wlth the bunch of heifers you are 
feedlng at Long Island, Kan.?' and did you say to him, 'First rate,' and dld 
Mr. Currie then say to you, 'How many heifers are you feedlng, Cass?' And 
did you say to hlm, 'About 1,300 head.' And then did you say to Mr. TuUy 
at the same tlme: 'Charley, I wish you would go Into partnership with me on. 
this heifer deal at Long Island; those heifers ought to be fed or carried 
along untll summer, ai)d If they are they would make some good money. I 
don't believe I can raise tbe money to feed them that long, and I would like 
to hâve you go In with me and raise the money to carry them through, and 
then there will be money in it for both of us.' And did Mr. Tully then say to 
you In the same conversation: 'No, Cass ; I wouldn't go Into partnership with 
any one. I am interested with other pëople who are furnishlng me money, and 
I couldn't go into a partnership.' And did Mr. Tully say further: 'I wouldn't 
go into any feedlng deal anyway. I never fatted any cattle In my life. I 
don't understand anythlng about the business. I sell my cattle right ofif the 
grass, and I wouldn't think about golng into a feedlng deal of auy kind, be- 
cause I don't know anythlng about the business?'" 
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Plaintiff objected to this question as incompétent, immaterial, and 
irrelevant, and hearsay, unless it is shown that the conversation was 
in the présence and hearing o£ some officer of the bank, and not a 
proper impeaching question. The court overruled this objection, and 
the action of the court in so doing is assigned for error. Many other 
questions relating to business transactions between Moore and TuUy, 
and as to what they did and said, were asked of witness Moore, to 
which objections of similar character to those already indicated were 
made, and overruled by the court, and to every such action of the 
court due exceptions were saved, and theçe rulings are also assigned 
for error. Enough, however, hâve already been specified, we think, 
to fairly présent the questions raised in the case. 

Aftenvafds, witnesses Knapp, Currie, and McNutt, the persons 
mentioned in the questions put to witness Moore, were introduced by 
défendant Tully, and questions designed to contradict Moore's answer 
were propounded to them. To thèse questions plaintiff's counsel 
objected, on the ground that the questions put to witness Moore were 
immaterial, and that no impeaching questions could be predicated upon 
them. This objection was overruled, and due exception saved. 

From the generality of the objections it is difficult for us, and 
must hâve been for the trial court, to understand exactly the par- 
ticular vice imputed to them; but the brief of counsel for plaintiff in 
error spécifies the following to be the grounds of objection relied upon 
by them for a reversai : (l) That the questions related to matters 
not inquired about in direct examination ; (2) that they sought to 
impeach the witness on immaterial and irrelevant matters — and to 
thèse we will give attention. 

[1] It is contended that the questions complained of related to mat- 
ters not specifically inquired of in chief. For instance, that witness 
Moore was not interrogated about the $20,000 note given in the Stock 
Exchange Building in South Omaha and that the several questions 
put to him on cross-examination concerning that note were incompétent. 
We think this contention discloses an erroneous conception of the gov- 
erning rule. That rule does not limit a cross-examination to inquiries 
concerning some spécifie détail inquired of in chief, but rather per- 
mits full inquiry into the subject-matter so inquired of. As to this 
no hidebound rule can be laid down. The matter must necessarily 
rest largely in the sound discrétion of the presiding judge, subject 
only to the reasonable requirement that the cross-examination must 
be confined to the subjects of the direct examination. 

[2] Conceding, therefore, that Moore was not specifically examined 
in chief about the $20,000 note (although it appears that he had in 
an early part of his cross-examination testified without objection 
concerning this note), it cannot be denied that he had been exhaustively 
examined about the existence of the alleged copartnership. He had 
given testimony tending to show that he and Tully had purchased 
cattle for the partnership; that they had had many conversations 
about business matters and about raising money for the prosecution 
of their business. In fact, most of plaintiff's proof consisted of 
évidence that Tully and Moore had bought, sold, and handled cattle 
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as copartners, and had devised means for raising the money to do 
so. Nothing could more effectually tend to contradict such testimony 
than proof that during the time the partnership was claimed to hâve 
been in existence Tully had made an individual transaction in cattle 
involving $70,000, and as a supporting circumstance, to establish that 
fact, it was clearly relevant and material to show how he raised the 
money to pay for them. The testimony elicited by the questions com- 
plained of had a direct tendency to deny the existence of the copart- 
nership. There is, therefore, no merit in the objection to this 
class of questions on the ground that they were not germane to the 
subject of inquiry in chief, and the court did not err in overruling 
them. 

Considérations of the kind just alluded to dispose of the further 
contention that the questions were immaterial and irrelevant, and 
for that reason did not afford a lawful basis for subsequently impeach- 
ing the witness. Manifestly there is nothing of merit in this. The 
questions were relevant to the chief issue in the case and to the 
dominating subject of ail previous inquiry. They tend directly, and 
in our opinion strongly, to establish a state of facts inconsistent with 
the f undamental basis of plaintiff's case, the- existence of the copart- 
nership between Moore and Tully. They were therefore material and 
relevant, and, being so, afforded sufficient basis for subséquent im- 
peachment. 

After witness Moore had denied that statements of the kind in- 
volved in thèse questions had been made at the times and places spec- 
ified, witnesses were called by défendant Tully to prove that they were 
so made. No objection was made to thèse questions as originally 
put to witness Moore, nor to the questions subsequently put to the 
impeaching witnesses, on the ground that the questions failed to suffi- 
ciently specify time and place, or that they were too long, intricate, and 
comprehensive to afford the basis for impeachment. If the latter ob- 
jections had been made, doubtless counsel would hâve been compelled 
by the trial court to reform them. 

Argument is made by plaintifï's counsel that the questions were ob- 
jectionable because they did not inquire concerning statements made 
by witness Moore himself, but chiefly concerning statements made 
by Tully to him. We think this is without merit. The inquiry was 
as to conversations between Tully and Moore bearing directly upon the 
chief issue in the case, and it is immaterial that they were not exclu- 
sively statements of Moore himself. They appear to hâve been made 
by him, or to him, or in his présence, and so they afford a sufficient basis 
of competency and relevancy to subject him to cross-examination and 
possible impeachment. 

Many other exceptions were taken to rulings of the trial court 
on objections to questions, and to thèse we hâve given careful con- 
sidération. They présent similar contentions to those already consid- 
ered, and for reasons stated no error was committed in the rulings 
so made. 

Finding no réversible error in the case, the judgment is affirmed. 
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BARNBS & TUCKER COAL CO. v. V02!AR. 

(Circuit Court of Appeals, Tliird Circuit. Noveml)er 8, 1915.) 

No. 197& 

1. Appeal and Ebbob <S=»272, 273 — Exceptions to Insteuctions — Rulb of 

COUET. 

Asslgnments of error based on exceptions to the charge of tlie court, 
or to requests refused, not taken specifieally in writing, and immediately 
on thie conclusion of tlie cliarge, and before the jury retired, as required 
by rule of the appellate court, wUl not be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1590, 
1606, 1611-1623, 1625-1630, 1764; Dec. Dig. <@=»272, 273; Trial, Cent. 
Dig. §§ 680, 689.] 

2. Tbial «©=3284 — Instructions — Bffect or Failuee to Object or Except. 

Where the court in its charge assumed that a certain fact was coneeded 
by a party, a failure of such party to object or except at the tlme is a 
waiver of any objection. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 683-685; Dec. 
Dig. <S=>284.] 

3. Mastee and Servant ®=>118 — State Régulation op Coal Mines — Lia- 

BiLiTY FOR Violation. 

Act Pa. June 9, 1911 (P. L. 756, art. 4, § 8), requiring shelter holes to be 
provided on ail main liauling roads In bituminous coal mines on which 
hauling is done by machiner}', applies to ail such roads, without regard to 
their width ; and the fact that the act also requires the mine foreman to 
see that such shelter holes are eut does not relieve the owner from lia- 
bility for injury to a miner resultlng from failure to comply with such 
provision, if he has knowledge of the fact 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
177, 202, 209 ; Dec. Dig. <g=5ll8.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Action at law by Victoria Vozar against the Barnes & Tucker 
Coal Company. Judgment for plaintiff, and défendant brings error. 
Afïirmed. 

Robbin B. Wolf, of Pittsburgh, Pa., and William F. Dill, of Bames- 
boro, Pa., for plaintifif in error. 

Geo. C. Bradshaw and Thomson & Bradshaw, ail of Pittsburgh, Pa., 
for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] At the close of the judge's 
charge to the jury, counsel for the défendant company asked for, and 
was allowed, "a gênerai exception to the charge, and also * * * 
to the answers to such of defendant's points as were not unquali- 
fiedly affirmed." The trial ended on February 20, 1915, but no excep- 
tions to the charge were specified until May 29, when the court order- 
ed them to be "filed of record in this cause nunc pro tune, as if pre- 
sented in open court on the trial of this cause immediately after the 
court's charge and before the jury retired." The first seven assign- 

®s>For other cases see saine toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ments of error are founded on the exceptions so granted, and are in 
direct violation of rule 10 of this court (224 Fed. vii, 137 C. C. A. vii), 
which .provides as follows: 

"The judges of the District Courts shall not allow any geneial exception to 
the whole of the charge to the Jury in a civil or a criminal trial at conunon 
law, nor shall a séries of exceptions be allowed which produces the sanse resuit. 
But the party excepting shall state distinctly and separately the sevoral tnat- 
ters in such charge to which he exeepts, and only such niatters shall be Inelud- 
ed in the bill of exceptions and allowed by the c-ourt. Exceptions to tbe charge 
or to the judge's action upon the requests for instruction shall be taken iiuuie- 
diately on the conclusion of the charge before the jury retire, shall be speci- 
fled in writing or dictated to the stenographer, and shall be spécifie and not 
gênerai." 

The assignments referred to will therefore not he considered, and 
we shall confine our attention to the eighth, ninth, and tenth. In order 
that thèse may be understood, a brief statement of facts is necessary : 

The plaintiff is the widow of Joseph Vozar, a miner in the Coal 
Company's service, who lost his life on September 6, 1913. The mine 
is in Cambria county, Pa., and contains an upper and a lower vein 
of bituminous coal. Thèse veins are connectée! by a tunnel several 
hundred feet long, sloping through soHd rock at a 4 per cent, grade. 
The deceased, whose occupation was loading coal into mine cars, had 
been working in the upper vein. On the day in question, he and his 
,';on had quit work and virere walking down through the tunnel to 
the mouth of the mine. The tunnel is a main haulage way, and cars 
are moved along its length by an electric motor. The track is about 
11/2 feet distant from one wall or rib, and about 6V2 or 7 feet dis- 
tant from the other wall. The miners were accustomed to use this 
means of exit, and the wider space was sufficient for safety under 
ordinary circumstances, especially if the cars remained on the track. 
While Vozar and his son were still in the tunnel, they were overtaken 
by a motor drawing a train, and the deceased was killed by a car that 
left the track (owing to the breaking of an axle) and crushed him 
against the wall. The only négligence charged against the company 
is the violation of article 4, § 8, of the Pennsylvania Act of 1911 (P. 
L. 756) in failing to provide shelter holes along the tunnel. The 
company admitted their absence, but contended that the act had been 
substantially comphed with, because the tunnel was unusually wide, 
so wide in fact as to provide more protection than the statute con- 
templâtes. Another défense was that the broken axle was the prox- 
imate cause of the injury, and that no négligence in this particular 
had been charged or proved. Still further, it was insisted that the 
Pennsylvania act had put the tunnel under the exclusive control of 
the mine foreman, and had thus relieved the company from liability 
for the absence of shelter holes. And, finally, the contributory négli- 
gence of the deceased was set up as a complète reply to the plaintiff's 
claim. The trial judge instructed the jury as a matter of law that the 
company was négligent in failing to provide shelter holes, and sub- 
mitted the question of proximate cause and of contributory négligence. 

This brings us to the assignments of error. The eighth complains 
that the defendant's third point was not affirmed without qualification. 
The point and the answer are as follows: 
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"If the jury flnd from the évidence that the défendant had not eomplled with 
the aet of assembly requiring shelter holes, If tlie absence of shelter lioles was 
not tbe proximate cause of the injury to the décèdent, the plaintiff cannot re- 
cover, and the verdict must be for the défendant. 

"Answer: This point is afflrmed, subject to uiy définition of proximate cause 
as given to you in the gênerai charge." 

This qualification merely recalled the attention of the jury to the 
gênerai instructions on the subject of proximate cause, and, as thèse 
instructions are not the subject of a vaHd assignment, vve see no error 
in the answer. 

The ninth assignment is to the refusai of the fourth point: 

"A failure to provide shelter holes along the haulage way was not the immé- 
diate and proximate cause of the injuries complained of, nor werc those inju- 
ries the necessary and probable resuit of the failure on the part of the défend- 
ant to provide shelter holes, nor was the absence of shelter holes a concurrent 
cause of the injuries complained of ; but the injuries were the direct resuit of 
the breaking of an axle, which deralled the car and thereby eaused the injuries, 
and in this case there is no claim of any négligence in the construction, equip- 
ment, or insjtection of the said car, and therefore the verdict must be for the 
défendant." 

This point was rightly refused, because it asked the court for bind- 
ing instructions, whereas the évidence required the question of prox- 
imate cause to be submitted to the jury. 

The tenth assignment complains of the court's refusai to instruct 
the jury on the whole case in favor of the défendant. This fairly 
raises the question whether the failure to provide shelter holes is 
•chargeable exclusively to the mine foreman, or is chargeable also to 
the company. In Pittsburgh, etc., Co. v. Cheko, 204 Fed. 353, 124 C. 
C. A. 451, we had occasion to consider the Pennsylvania cases on the 
subject of a mine foreman's status, and we need not repeat-what was 
there said. The présent controversy concems a différent aspect of the 
mineowner's liability, and the state court has recently decided several 
cases thereon that need considération. When the tunnel was con- 
structed in 1910, the Mining Act of 1893 was in force, which provided 
in article 6, § 4, that: 

"On ail haullng roads whereon hauling is done by maehinery, and ail gravity 
and inclined planes inside mines upon which the persons employed In the mine 
must travel on foot to and from thelr work, such shelter holes shall be eut not 
less than two feet six inches Into the strata, and not more than fîfteen yards 
apart, unless there is a gpace of at least siso feet from the side of the car to the 
side of the roadioay, which space shall be deemed suffloient for shelter," Act 
May 15, 1893 <P. L. 62). 

The tunnel complied with this section, for, although it had no 
shelter holes, it did leave a space of at least six feet from the side 
of the car to the side of the roadway. But in 1911 a new act was 
passed upon the subject of bitùminous mines, which repealed ail for- 
mer statutes and provided in article 4, § 8, as f ollows : 

"On ail main haullng roads, on which hauling Is done by maehinery, shelter 
holes shall be eut into the strata, not less than two and one-half feet deep and 
at least four feet wlde, and level with the road, and not more than fifteen yards 
apart ; and said shelter holes shall be kept whitewashed and clear of obstruc- 
tion, except in entries from which rooms are opened at regular intervais not 
esceeding forty-flve feet: Provided, that fhe entrance to such rooms be kep/ 
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clear of obstruction for a distance of three f eet. Ail shelter holes shall be made 
on the same slde of the entry. AU entries driven af ter the passage of this act 
shall bave a clear space of two and oae-half feet from the slde of the car to 
the rib, whlch shall be made and contlnued throughout on one slde of the en- 
try, If in the jndgment of the inspecter the condition of the roof will permit, 
and shall be kept clear of obstruction." Act June 9, 1911 (P. L. 764). 

It will be observed that this provision differs from the act of 1893, 
for it déclares without qualification that shelter holes shall be eut on 
ail math hauling roads on which hauling is done by machinery. The 
language is plain and unambiguous, and apparently requires shelter 
holes on every main hauling road on which hauling is done by machin- 
ery, without regard to its width. In our opinion, therefore, it applied 
to the tunnel in question. By the same section the mine foreman is 
charged with the duty of seeing that thèse shelter holes are eut ; 

"The mine foreman shall see that, on ail animal and mechanical hauling 
roads, hdleg for shelter shall be eut into the strata," etc. 

And for this reason the company dénies responsibility for his fail- 
ure, unless, indeed, knowledge of the defects has been brought home 
directly to the company. 

[2] Upon this Subject some évidence was given by one witness, 
who testified concerning the superintendent's knowledge of the sit- 
uation, and this évidence is âttacked as insufficient on the authority 
of Watkins v. Coal Co., 240 Pa. 419, 87 Atl. 860. But the attack must 
fail for this reason: It is évident from the following paragraph of 
the charge that the trial judge understood (probably from the atmos- 
phère of the case) that the superintendent's knowledge was conceded : 

"While the act of assembly provides that it is the duty of the mine foreman 
to see that shelter holes shall be provided as hereinbefore deflned, it seems to 
be conceded hère by the defendant's counsel that the superintendent had passed 
up and down that tunnel way frequently, and therefore knew, and hence the 
défendant company would be charged with the knowledge, that those safety 
holes were not provided in the tunnel. This being the case, it became my duty 
to say to you, as a légal proposition, that by reason of thèse facts the défend- 
ant company was négligent in failing to hâve the safety holes required by the 
act of assembly, because it does not do for a man to become wlser than the law, 
and the neglect of an Important matter of this kind is négligence." 

Now, if counsel knew that the court was mistaken in supposing that 
the superintendent's knowledge had been conceded (although no wit- 
ness had been called to deny it), plainly this was the time to speak, 
or, if not then, certainly at the end of the charge. But no objection 
was made at either time, and not until three months afterwards was 
there any ofïer to except to this paragraph. To hear such an objection 
now would be unfair to the trial judge. His attention should hâve been 
called without delay to the fact that he was inadvertently going wrong, 
so that he might correct his slip, and we regard the company as 
bound by its failure to interpose a timely objection. "A party may not 
sit silent, and take his chances of a verdict, and afterwards, if it is 
adverse, complain of a matter which would hâve been immediately 
corrected at the time of the trial." McCollom v. Coal Co., 250 Pa. 32, 
95 Atl. 380; Shade v. Uewellyn, 250 Pa. 456, 95 Atl. 583. We shall 
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therefore take it as a fact in the présent discussion that the super- 
intendent of the company did know of the defects in the tunnel. 

[3] This being so, we think the Suprême Court of Pennsylvania 
has settled the controversy in two or three of its récent opinions. 
They were rendered under the Anthracite Act of 1891 (Act June 2, 
1891 [P. L. 176]), but the rule laid down would seem to apply to the 
Bituminous Act also. In Bogdanovicz v. Coal Co., 240 Pa. 124, 87 
Atl. 295, Justice Mestrezat thus states the rule ref erred to : 

"The statute, however, has not relleved the owner from liablllty for his own 
neglect or failure of duty. Tliere may be cases in whlch both the mine fore- 
man and the mine owner may be llable to an Injured party. If through any 
neglect or failure of duty the mine owner causes Injury to one of hls employSs, 
the gênerai rule applicable In such cases subjects the owner to damages for hls 
default. If there Is a dangerous condition exlstlng In the mine, whlch is per- 
mltted by the négligence of the mine foreman, resultlng In In jury to an emr 
ployé, the mine owner will be responsible, If he has knowledge of the fact and 
takes no steps to remove it. The owner cannot neglect this duty and escape 
responslbillty. The statute provides that the owner shall use every précaution 
to Insure the safety of the workmen in ail cases, whether provided for in the 
act or not." 

And a similar statement is made by Justice Frazer in McCoUom v. 
Coal Co., 250 Pa. 31, 95 Atl. 381 : 

"It has frequently been held by this court that when the owner has knowl- 
edge of conditions whlch are hazardous to employés, or knowledge of the fail- 
ure of the mine foreman to properly perform his dutles in safeguarding the 
llves of others, it is his duty to remedy the dangerous condition ; and failure 
on his part to do so will give rlse to liablllty which he cannât avold by the 
plea that the danger arose through the act of the mine foreman, for whose 
négligence lie is not responsible. Wolcutt v. Erie Coal & Coke Co., 226 Pa. 204 
[75 Atl. 197] ; Watson v. Monongahela River, etc., Ce, 247 Pa. 469 [93 Atl. 625], 
and cases therein cited." 

To which may be added the following quotation from Dobra v. Coal 
Co., 250 Pa. 318, 95 Atl. 467: 

"The second question raised on behalf of appellant Is: 'Whether the opera- 
tor of a mine, who has constructed and provided a passageway of proper width, 
is liable to an employé for an Injury resultlng from an Insufficlency of spaee be- 
tween the slde of a car and a prop subsequently located by the mine foreman 
in charge of the mine.' That the responslbillty for the care of the passageways 
in a mine rests upon the owner, and cannot be shifted to the mine foreman, has 
been settled by our décisions. In Simmonà v. Lehlgh. Valley Ctoal Co., 240 Pa. 
354, 358 [87 Atl. 568, 569], whlch was an action brought under the act of June 
2, 18T)1 (P. L. 176), Mr. Justice Mestrezat sald: 'The fact that the company 
had plaeed in the mine a compétent, certifled mine foreman did not relleve it 
from the liablllty Imposed by the statute. To provide a proper passageway in 
the tunnel was a nondelegable duty imposed on the mine owner, and not one of 
the statutory dutles Imposed on the mine foremaru* To the same effect Is the 
récent case of Watson v. Monongahela River, etc., Co., 247 Pa. 469 [93 Atl. 625]. 
In the présent case the plaintlfC testified that some two weeks before the acci- 
dent he notlfled the superintendent of the mine and the district superintendent 
that the props in question were In the way and were dangerous, and, accord- 
ing to his statement, they sald they would get them out He also said that the 
props of which he complained were In the passageway durlng a period of a few 
weeks before he spoke to the superintendent about them. There was évidence 
sufflcient to go to the jury on the question of defendant's knowledge of the al- 
légea obstruction In the passageway." 

Following thèse cases, therefore, the judgment is affirmed. 
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In re JAMISON BEOS. & CO. 

TOLAND'S EX'RS v. GEORGE et al. 

(Circuit Court of Appeals, Thlrd Circuit. November 5, 1915.) 

No. 1980. 

1. Appeal and Errob <®=>1099 — Détermination — Former Judqment. 

A bankrupt pledged securitles vvhich were not his own. The pledgee 
satisfled the debt by. selllng part ot the securitles, and dellvered the re- 
mainder to the trustée. Thereafter it was adjudicated by the District 
Court and affinned by the Circuit Court of Appeals that the securitles 
dellvered to the trustée did not belong to the bankrupt. Subsequently it 
became a question whether the pledgee, who had warranted the transfers 
of the securitles sold, would be held liable on his warranty ; the shares 
appearing not to hâve belonged to the bankrupt. Meld that, notwlth- 
standing the décision that the shares dellvered to the trustée were not 
the property of the bankrupt, such décision would not preclude the pledgee 
froui assertlng a lien thereon, and the court might order the trustée to 
hold the shares untll the question whether the pledgee would be held 
liable on his warranty, and so In a position to assert a lien, was declded. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4370- 
4379 ; Dec. Dlg. <S=»1099.] 

2. Bankruptct ®=»210 — Jueisdiction — Court of Equitt. 

In such case, as the shares were actually in the custody of the 
trustée and had apparently been the property of the bankrupt, the court 
had jurisdictlon to détermine the pledgee's asserted rigbts therein; a 
court of equity having power to détermine ail questions afCecting a fund 
in course of distribution. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 321-323; 
Dec. Dlg. <®=s>210.] 

3. Bankruptcy «©=298 — Bnforckment of Lien — Lâches. 

A delay of about two years in brlnging on the pledgee's pétition for 
hearing is not lâches barring relief; it not appearing that the creditors 
were injured, or that the delay was not acquiesced in by ail parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 430-443; 
Dec. Dlg. <S=>298.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

In the matter of the bankruptcy of Jamison Bros. & Co. Pétition 
by Robert Toland and others, as executors of Edward D. Toland, de- 
ceased, against O. B. George and others. From a decree reversing a 
referee's order in favor of the petitioners, petitioners appeal. De- 
cree reversed, with directions to reinstate referee's order. 

See, also, 222 Fed. 92. 

The following is the opinion of the court below: 

The ways of thèse bankrupts were so devions that the traclng of thelr course 
Is a labyrinthlan task. They were involved in so many contemporaneous trans- 
actions following down along parallel Unes that any chronological statement 
•of the facts almost compels répétitions. We may begin, however, with the 
statement that the bankrupts were bankers and brokers. In the course of their 
business they recelved, for loans or advances made, pledges of bonds and cer- 
tiflcates of stocks as collatéral, or otherwise held securitles belonging to their 
customers. Thèse It is chargea they hypothecated, some with and others \vith- 

<S:r3For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ont authority, for moneys borrowed by tliem. It Is f nrther chargée! that some 
of the powers bj which the transfers were mado were forged. Accompanying 
the transfers by means of thesé fofged powers were Implied or express vvar- 
ranties by the assignors, and in some Instances by brokers, of the genuineness 
of the signatures. Even the trustée, and brokers acting for him, hâve innocent- 
ly enough tteen drawn into thls complication through sales made by the trustée 
following transfers now asserted to hâve heen forged. Out of the first stage of 
thèse crofeked transactions by the bankrupts sprlng three classes of clnimants. 
Some hâve clalms to share in the assets of the bankrupt estate. Others clalm 
some of the assets as thelr property. Thèse classes of clainiants are those 
whose securlties were used wlth authority, those whose securities were fraud- 
ulently dlsjwsed of, and those whose supposed transfers had been forged, in 
addition to the parties (slnce paid) who had made collatéral loans to the bank- 
rupt. Out of the sales made by pledgees and others through forged transfers 
arise another class of claimants in those who hâve suffered or are threatened 
with loss because of the impllfed or express warranties Into which they were 
drawn. Other parties, of whom no spécial mention need now be made, are also 
Involved In this record. 

In thls outllne statement partleular référence need only be made to the par- 
ties who are concemed with the report of the référée now bef ore us for review. 
Thèse are A, A. Sellers, C. P. Shoemaker, Frank H. MacMorris, John S. Latta, 
O. B. George, Smyth, Henry & Kirkbrlde, and Edward D. Toland. Any at- 
tempt to give In détail the facts which show the relations (except in their gên- 
erai bearlngs) of each to the others and to the bankrupt estate would call for 
a lengthy statement. Thèse facts hâve already In part been stated. We there- 
fore confine ourselves to the facts not appearing in the adjudications heretofore 
made. The first complication grew out of the fact, already mentloned, that 
the bankrupta had pledged for loans made to them securities belonglng to oth- 
ers. The holders of thls collatéral sold it In some instances ail the collatér- 
al, and in others part of what was so held, was sold. The money balance re- 
maining after payment of the loans and the unsold securlties were tumed over 
to the trustée. The référée then went into an inqulry to flnd who were enti- 
tled to the unsold securlties and to the remaining proeeeds of those sold. This 
he in the first instance determlned in proceedings which began July 6, 1911, 
and ended with his order of July 6, 1912. This order was foUowed on a péti- 
tion for a review of hls flndings by the decree of this court on May 26, 1913, and 
this in turn by the decree of the Circuit Court of Appeals on appeal and after 
reargument The mandate of the latter court was lodged of record hère De- 
cember 20, 1913. 

On this statement of facts the only inquiry which would suggest Itself is 
how any question could arise over what had thus been determlned. It seenis 
to hâve been brought Into question in this wise. At the time the collatéral» 
were sold the title was supposed to hâve been in the control of the pledgees, of 
whom, for illustration, Edward D. Toland was one. The power to dispose of 
the securities was evidenced (it is to be supposed) by the usual form of trans- 
fer executed in blank. No question of the genuineness of thèse signatures had 
arisen. Following the usual practlce Toland In making sale of those sold war- 
ranted such genuineness. On October SO, 1912, he was notified that the signa- 
ture to the transfer of one of the securlties he had sold was a forgery. An- 
ticipating that he mlght be held liable on his warranty, he on November 15, 
1912, applied to the référée for an order for the retum to him of the cash and 
unsold securities which he had turned over to the trustée. The purpose was 
thathe miglit thus recoup any loss sustained by him because of his warranty. 

We must pause hère to brlng Into the narrative and down to thls point anoth- 
er branch of the case. Among the securities delivered to the trustée were bonds 
of the par value of $5,000, known as "Oonsols 4's" of the Securities Company 
of New York. Thèse were sold by tjie trustée through the brokerage flrm of 
Smyth, Henry & Kirkbrlde, who, as in the case of the Toland sales, warranted 
the genuineness of the signatures to the transfer. On November 20, 1912, 
Smyth, Henry & Kirkbrlde applied for a like order wlth that of Toland, that 
the proeeeds of thèse bonds be paid over to them for protection against possi- 
ble loss because of thelr warranty. There were other pétitions presented, but 
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they vrere ail of llke ténor wlth the abova Subséquent to, but along wlth, the 
fiUng of thèse pétitions, Latta and other claimants to tlie property and mon- 
eys In the hands of the trustée asked for orderg on hlm to deliver what the 
court had determlned to belong to them. Thèse pétitions were met wlth de- 
murrers and answers whlch we need not follow. The proceedings finally cul- 
minated, after Interpleading orders, in a ruling by the référée refusing the 
prayers of the pétitions of Latta and George, and granting the prayer of Tol- 
and, and granting also that of Smyth, Henry & Kirkbrlde, so far as to order 
that the proceeds of the Securlties Company bonds be held by the trustée. Lat- 
ta, George, Sellers, and Shoemaker flled pétitions to hâve this décision and or- 
der revlewed, and they are accordingly now before the court 

Whatever mlght be sald of the gênerai equities of Toland, we are confronted 
with this dilemma. The District Court has decreed that certain parties are 
"entitled to" the named securities and sums of money in the hands of the 
trustée. The appellate court has given its sanction to this decree by its aiBrm- 
ance and adoption, so that it has become the decree of that court. The order 
of the référée nulllfies this decree and substitutes one of his own making for 
It. Clearly tliis was beyond the power of the référée or of this court to do. 
IVIandates of the Court of Appeals to this court are to be obeyed. They cannot 
be annulled or modlfled, except by that court or the Suprême Court on appeal, 
and no référée can make any orders inconsistent with what the court has de- 
creed. 

This disposes of the discussion and calls for a revocation of the order. 

It may be sald in passlng, however, that the fact upon which the supposed 
equity of Toland turns came to lig-lit nearly seven months before the decree of 
May 26, 1913, was entered In this court, and that the .ieopardy tn which he 
f eels himself placed grew out, for ail that appears, of his ovra voluntary act of 
entering Into an agreement of warranty with the purchaser of the bonds and 
stocks which he sold. The predlcament of Smyth, Henry & Kirkbrlde is one 
which carrles with It a strong appeal for any aid in extricating them, which 
can be rendered wlthout doing violence to the rights of others. It is évident, 
however, that no harm can corne to them through any proceedings in this cause 
until distribution of the fund which they ask to be held for thelr protection. 
This, indeed, applies also to Toland. 

The orders and each of them, brought up by this pétition for review, are re- 
voked and annulled, and the report remitted to the référée, with directions to 
proceed with the cause in accordance with the decree of this court of May 26, 
1913, as aiflrmed by the Circuit Court of Appeals. 

G. Berkeley Taylor, of Philadelphia, Pa., for appellants. 
Henry M. Du Bois, of Philadelphia, Pa., for appellee Latta. 
B. Gordon Bromley and Harold Evans, both of Philadelphia, Pa., for 
appellee George. 

Before BUFFINGTON. McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The question for décision is wheth- 
er the référée was right in directing the trustée of Jamison Bros, to 
retain the custody of certain securities that had been pledged by the 
bankrupt to Edward D. Toland, but had af terwards been retumed by 
Toland to the trustée. This rétention was only to be temporâry — 
until the court should détermine whether Toland had lost the right to 
claim a lien thereon. The ground of his claim was that after he had re- 
turned the securities to tiie trustée he had discovered that he was 
still exposed to liability in connection with the sale of certain other 
of the pledged securities, and that he would be entitled to reimburse- 
ment from the securities retumed in case this liability should be ad- 
judged against him. On the other hand, O. B. George and John S. 
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Latta, the respective owners of the returned securities, set up inter 
alia a decree of the District Court, affirmed by the Circuit Court of 
Appeals, adjudging them to be the owners, and asserted thèse decrees 
to be conclusive. The référée directed the trustée to retain the se- 
curities, but the District Court reversed the order, holding the decree 
of this court to be final. 

The situation is involved, and requires the facts to be stated 
with some fullness. On May 9, 1911, the date of adjudication in 
bankruptcy, Jamison Bros. & Co. owed Toland nearly $82,000 and 
had pledged varions securities as collatéral for the loan. Soon after- 
wards Toland sold nearly ail of them, realizing enough money to pay 
his debt and leave a small surplus. Early in June he paid the surplus 
to the trustée, and delivered to him the remaining securities. Among 
thèse were 38 shares of the American News Company and 100 shares 
of the Easton Electric Company. The bankrupts had wrongfully 
pledged thèse securities, of which they were merely the bailees, and 
in July George claimed to be the rightful owner of the 38 shares, and 
Latta- claimed to be the rightful owner of the 100 shares. A year 
later, in July, 1912, the référée sustained their claims, but his dé- 
cision did not satisfy ail the creditors, and on November 15 he cer- 
tified the question to the District Court for review. On that very day 
Toland presented a pétition to the référée which may be described 
as the beginning of the dispute now before us. In that pétition he 
averred— the facts hereafter stated are not controverted — that on 
October 30, two weeks before, he had learned for the first time that 
the transfer on the back of certain bonds among his collatéral was 
believed to be a forgery. He had sold thèse bonds for about $12,- 
000, and as he had guaranteed the suspected transfer he would be 
obliged to repay this sum, if the suspicion should prove to be well 
founded. Asking for protection against this contingency, he prayed 
that the trustée might be ordered to redeliver to him the 38 shares 
and the 100 shares already referred to. On November 29 the trus- 
tée demurred to the pétition, and the proceeding remained in that 
situation for nearly two years. 

Meanwhile, however, other proceedings that are relevant to the 
controversy now in hand were going on before' other tribunals. In 
February, 1913, Toland received notice of a suit in the Suprême 
Court of New York County between two other parties. This suit in- 
volved the question of the forgery, and he afterwards became a party 
by intervention to protect his interest. The Suprême Court decided 
that he was not liable for the conséquences of the forgery (the rea- 
sons not being important), and the Appellate Division affirmed the de- 
cree. But an appeal was taken to the New York Court of Appeals, 
and the case has not yet been heard, and we are informed cannot be 
heard for several months. For this delay the fédéral tribunals hère are 
in no way responsible, and it cannot be décisive in the présent dispute. 
The situation is this : If the decree already entered in Toland's f avor be 
affirmed by the highest court of the state, he is altogether relieved f rom 
liability and can hâve no f urther claim upon the shares in question. But 
if the New York court should décide against him, and he should be 
227 F.— 3 
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obliged to make good his guaranty to the extent of $12,000, he will theiî 
be compelled to fall back on the similar guaranty of the bankrupts made 
to him when the bonds were pledged. Whether he can reimburse 
himself, in whole or in part, out of the 38 shares and the 100 shares, 
will then be a question of importance to be determined in this juris- 
diction. 

While thèse events were happening in the courts of New York, let 
us see what was going on in Pennsylvania. As already stated, the 
referee's décision Qiat George and Latta were the true owners of the 
stocks was certified to the District Court with similar questions, and 
was affirmed by that tribunal on May 26, 1913. An appeal was taken 
to this court, but the decree below was affirmed in November, 1913, 
and after a reargument was again affirmed in December of the same 
year. Re Jamison Bros., 209 Fed. 541, 125 C. C. A. 363. For some 
reason, nothing more appears to havè been donc in the bankruptcy 
court until eight or nine months afterwards, when the parties in- 
terested in the securities now in question tumed to Toland's péti- 
tion of November 15, 1912, which was still pending before the réf- 
érée. AU parties knew of this pétition, and of Toland's claims as 
pledgee, and the stocks were still in the hands of the trustée. On 
October 1, 1914, the trustee's demurrer was overruled, and a few 
days later the trustée answered Toland's pétition, and set up the titles 
of George and Latta. Thèse claimants came in also with pétitions of 
their own, asking that the trustée might be compelled to deliver the 
stocks to them, and to- thèse pétitions the trustée replied by setting 
up the claim of Toland. On October 30 the référée, recognizing that 
the chief dispute was between the owners and the claimant, ordered 
Toland to become a party défendant to the pétitions of George and 
Latta. This was donc; Toland again setting forth tlie facts in réf- 
érence to the forgery and the suit in New York, and asking that the 
trustée retain the securities until the controversy there should be finally 
decided. On December 1 the référée refused the pétitions of George 
and Latta, and granted the relief asked by Toland, directing the stocks 
to be retained by the trustée. This décision was certified to the Dis- 
trict Court on December 24, and on May 24, 1915, the referee's order 
was reversed, Toland's pétition was dismissed, and the trustée was or- 
dered to deliver the securities to George and Latta respeetively. From 
this decree the présent appeal was taken by Toland's executors. 

[ 1 ] By référence to the opinion of the District Court set out above, 
it will be observed that the décision is put upon the single ground 
that the decree of this court, entered in November, 1913, affirming the 
previous decree of the District Court entered on May 26, had decided 
that George and Latta were "entitled to the named securities * * * 
in the hands of the trustée," and that neither the référée nor the Dis- 
trict Court had authority to amend or modify what this court had donc. 
We therefore hâve the dispute below referred to us by what seems 
to hâve been in effect a pro forma decree, to which the learned judge 
regarded himself as constrained. We appreciate the attitude of the 
court below, and hâve no doubt that, if the District Judge had felt 
himself at liberty to consider the question, he would hâve corne to 
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the conclusion that the decree of this court was not an obstacle in 
the way of doing what tlie equities of this unusual situation appear 
to demand. We see no occasion to modify that decree. In November, 
1913, we decided what was then before us, namely, the question who 
were the owners of thèse (among other) securities; but we did not 
décide, and were not asked to décide, whether the title, the right of 
ownership, was or was not subject to a lien, actual or contingent, in 
favor of Toland. Obviously a man may be the "owner" of property, 
although the property may be incumbered to its full value. George 
and Latta hâve been decreed to be the owners of thèse shares, and 
that question is settled, so far as the parties to that decree are con- 
cernée!. But whether the title was burdened with a contingent equity 
was not involved, either actually or by necessary implication. Toland 
was not a party, and in any event was not and is not now contesting 
the title of either owner. He merely asserts a contingent right, wheth- 
er the securities belonged to the bankrupts or to George and Latta. 
No rights of purchasers for value hâve intervened. 

The validity of this right should not now be determined. The point 
may never arise, and we décide nothing now, except that the trustée 
should retain the shares for the présent, so that Toland may hâve 
an opportunity to be heard if the need therefor should arise. 

[2] It is only necessary to add a few vvords in reply to one or two 
positions of the appellees. First, we hâve no doubt of the jurisdic- 
tion below and hère. The shares are actually in the custody of the 
trustée, who holds them in that character. They were apparently the 
property of the bankrupts, and the District Court was bound to déter- 
mine who was in fact the owner. Generally speaking, a court of equity 
has power to détermine ail questions affecting a fund in course of dis- 
tribution. We think the court is equally bound to détermine whether 
thèse shares are subject to Toland's lien, if he should lose the ap- 
peal in New York; for in that event the distribution of the bankrupt's 
estate will be afïected. If Toland loses, and if his lien is good, 
George and Latta will evidently hâve a claim against the estate that 
they do not now hâve ; and, if the lien is good, and the shares do not 
produce $12,000, Toland will hâve a claim for the balance. 

[3] Neither has Toland been guilty of lâches that estops him from 
asserting his claim. There is no évidence that the delay — in which 
ail parties seem to hâve shared — has done harm to George and Latta, 
and there is nothing, therefore, to interfère with Toland's proceeding. 
Even if he could hâve intervened in the dispute over the title, his 
claim would hâve been restricted to just what it is now, namely, a 
claim that the trustée should retain the shares. In fact, he did inter- 
vene before the appropriate tribunal, the référée, and, as we hâve 
already said, ail parties were aware of his claim. But we may say 
that, if for any reason it should seem désirable to sell thèse shares 
and substitute the proceeds, we hâve no doubt an order of sale will 
be made upon proper application. 

The decree is reversed, with directions to reinstate the order of the 
référée. 
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UNION TRUST CO. et al. v. BEACH. 

(Circuit Court of Appeals, Fif th Circuit October 29, 1915.) 

No. 2808. 

1. Appeal and Ebroe <©=»324 — Paeties — Sevebance. 

A formai summons, foUowed by an order of severance, is not indispenss- 
ble to the maintenance of an appeal by one of tlie imrties to a decree, if 
it falrly appears from tlie record that the parties who might liave joined 
hâve been notified to do so, and hâve refused. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 180&- 
1809 ; Dea Dig. <g=»324.] 

2. COEPOHATIONS ®=9480 — MOBTGAQES — Pkiority oveb Seceet Equities. 

The Intervener's guardian purchased lands and conveyed them to the 
B. Company, which executed a mortgage thereon to a trust company to se- 
cure an issue of bonda The B. Company contracted for the sale of the 
land to the F. Company for a suin payable in Installments to the trust 
Company, v?hich assented In writing and ratlfied the contract. One pay- 
ment was made and the F. company thereafter became bankrupt. By or- 
dçr of the bankruptcy court, and wlth the consent of the B. Company, the 
trustée in bankruptcy surrendered and renounced the bankrupt's rlghts 
under the contract. The order of such court recited that the rlghts of 
the trust company were preserved under its contract wlth the B. company, 
and at the foot of the order was a consent thereto by the trust company, 
"with ail rlghts of the trust company preserved." The land was sold at 
foreclosure for much less than the unpald installments of the purchase 
price. The inter\'ener clalmed that her guardian purchased the land with 
her money. Ileld, that the rlghts of the trustée in the land were not sub- 
ordinate to the secret equity of the Intervener ; the public records not dis- 
closing its existence, and the trustée having no notice thereof when its 
rights attached. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. <S=480 ; Mort- 
gages, Cent. Dig. §§ 30T-343.] 

3. CoEPORATiONs <S=480 — MoETQAGES — ^Peopebty Stjbject — ^Payments by Pue- 

chaser. 

The money paid by the F. Company was held by the trust company In 
its capacity as trustée under the deed of trust, and was subject to the lien 
thereof, though such company did not apply it on the secured debt, or 
make any mention thereof in a blU to foreclose the deed of trust, as it was 
obviously the intention of the contract that a compliance by the F. Com- 
pany with the terms thereof would entitle it to a conveyance free from the 
incumbrance and hâve the effect of substituting the money paid in lieu of 
the land, and moreover the trustee's trust relation prevented its holding 
such payment free from the lien. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. ©=5480 ; Slort- 
gages, Cent. Dig. §§ 307-343.] 

4. Bankrxjptcy ®=326S — Sales — Miobtsages — Payments bt Purchaser. 

The lien of the deed of trust upon the payment had not been released or 
dlscharged ; the trustee's consent to the order of the bankruptcy court not 
having that effect, especially as the land sold for less than the unpald in- 
stallments of the purchase price. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 372-379 ; Dec. 
Dig. ®=»268.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



. UNION TRUST CO. V, BEACH 37 

Suit by the Union Trust Company to foreclose a deed of trust, in 
which Myrtis Beach intervened. From a decree in favor of the inter- 
vener, the Trust Company and others appeal. Reversed. 

George S. Jones and Orville A. Park, both of Maçon, Ga. (Harde- 
man, Jones, Park & Johnston, of Maçon, Ga., on the brief), for appel- 
lants. 

William M. Toomer, of Jacksonville, Fia., and Robert M. Hitch, of 
Savannah, Ga. (Hitch & Denmark, of Savannah, Ga., on the brief), 
for appellee. 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. [1] This is an appeal by the Union 
Trust Company and the Mallary Mill Supply Company from a decree 
in favor of Myrtis Beach, rendered on her intervening pétition filed 
in a foreclosure suit brought by the Union Trust Company. The péti- 
tion asserted a claim to or upon the sum of $18,000, which had been 
received by the Union Trust Company under circumstances herein- 
after stated. No party to the case other than Myrtis Beach appears 
to hâve an interest in sustaining the decree rendered in her favor. It 
appears, from the order of the District Judge allowing the appeal, that 
ail défendants to the 'intervening pétition other than the appellants 
were duly notified in writing to join in the appeal if they desired to 
do so, and that they failed and refused to join therein. It sufficiently 
appears that ail parties to the suit, other than the appellants, who could 
hâve been adversely aflfected by the decree appealed from, had notice 
of the appeal and declined to join in it. The appeal is not subject to 
be dismissed on the motion of the appellee because such other parties 
did not join in it and there vifas no summons and severance. A formai 
summons, followed by an order of severance, is not indispensable to 
the maintenance of an appeal by one of tlie parties to a decree, if it 
fairly appears from the record that the parties who might hâve joined 
hâve been notified to do so and hâve refused. Johnson v. Trust Com- 
pany of America, 104 Fed. 174, 43 C. C. A. 458. The motion to dis- 
miss the appeal is denied. 

In the year 1905 W. R. Beach bought certain lands in Calhoun coun- 
ty. Fia., and took title thereto in his own name. In the year 1910 he 
conveyed thèse lands to the Beach Manufacturing Company, and there- 
after, in the same year, that company, to secure $200,000 of bonds 
issued by it, executed to the Union Trust Company a deed of trust or 
mortgage, covering those lands, other lands in the state of Georgia, 
and sundry articles of personal property. In the year 1913, after $30,- 
000 of the principal of the debt secured by that instrument had been 
paid, the Beach Manufacturing Company entered into a contract with 
the Florida Timber Products Company for the sale to the latter com- 
pany of said Florida lands for the sum of $165,000, which was made 
payable in installments to the Union Trust Company, and the first in- 
stallment, $18,000, was paid to that company shortly after the contract 
of sale was made. The Union Trust Company in writing assented 
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to and ratified that contract. Thereaf ter the Florida Timber Products 
Company was adj udged a bankrupt by the District Court of the United 
States for the Northern District of Florida, having made no payment 
on its contract to purchase other than the above-mentioned one of $18,- 
000. After the Union Trust Company had brought its suit in the Dis- 
trict Court of the United States for the Southern District of Georgia 
for the foreclosure of the mortgage or deed of trust to it, the trustée 
in bankruptcy of the Florida Timber Products Company, pursuant to 
an order made by the court of bankruptcy, which order was consented 
to by the Beàch Manufacturing Company, surrendered and renounced 
ail rights of the bankrupt under its above-mentioned contract of pur- 
chase. That order contained the récital that : 

"The rights of the Union Trust Company are preserved under their contract 
wlth the Beach Manufacturing Company." 

It is not made to appear that the Union Trust Company had any 
connection with the making of that order, except such as is evidenced 
by its written statement f ound at the bottom of it, as follows : 

"Consented to, wlth ail rights of Union Trust Company preserved against 
Beach Manufacturing Company under its contract and mortgage." 

After the above-mentioned Florida lands had, under a decree of 
foreclosure rendered in an ancillary suit brought by the Union Trust 
Company in the United States District Court for the Northern Dis- 
trict of Florida, been sold for the sum of $25,000, and that sum, less 
the amount of costs and fées made payable therefrom, had been or- 
dered by that court to be paid to the clerk of the United States Dis- 
trict Court for the Southern District of Georgia, to be placed in the 
registry of that court, and to be distributed and paid out under the 
orders of that court, the appellee, Myrtis Beach, filed in the original 
foreclosure suit her pétition of intervention, which prayed that the 
above-mentioned sum of $18,000 deposited with the Union Trust Com- 
pany be adjudged and decreed to the Beach Manufacturing Company 
as trustée for the petitioner, and be adjudged and decreed to be unin- 
cumbered and unaffected by the deed of trust or mortgage to the Un- 
ion Trust Company. The asserted right of the intervening petitioner 
was based upon the claim that W. R. Beach had improperly used in 
his purchase of the Florida land more than $18,000 which belonged to 
the petitioner, and of which he had possession as petitioner's guardian. 
The appeal is from a decree which sustained tire claim set up by the 
intervening pétition. 

[2] It is not claimed, and there is no room for claiming, that, as 
to any land covered by the deed of trust to the Union Trust Company, 
the right qi that company as trustée was subordinate to any daim 
which the petitioner, the appellee hère, may hâve had. When the 
rights of the trustée attached, the public records did not disclose the 
existence of the appellee's claim, and the trustée did not otherwise 
hâve notice of it. The secret equity which is the basis of the claim of 
the appellee cannot prevail, if the payment of the $18,000 by the 
Florida Timber Products Company subjected that money to the lien of 
the deed of trust to the Union Trust Company, and nothing. has occnr- 
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red whidi is entitled to be given the effect of a release or discharge of 
that lien. 

[3] The contract for the sale of the Florida lands tp the Timher 
Products Gompany provided that that company should, upon its com- 
pliance with the tenus of the contract, receive from the Beach Man- 
ufacturing Company "'a good and sufBcient warranty deed , conveyiqg 
said land in fee simple," The existence of the ,incumbrance on the 
land put it beyond the power of the seller to carry out this provision 
of the contract, unless the incumbrancer's consent to a release of its 
lien was secured. For the conduct of the parties to the contract in 
making the stipulated purchase price payable to the Union Trust Com- 
pany, and in obtaining that company's assent to and ratification of the 
contract, no plausible explanation is suggested, other than the very 
obvions one disclosed by the fact that that company held an incum- 
brance on the land contracted about, and was entitled, so long as that 
incumbrance was in existence, to hold the land subject to it, unless an 
arrangement satisfactory to the holder of the incumbranpe was made 
for its release of the land from the lien upon it. From the facts that 
ail of the purchase price was made payable to the Union Trust Com- 
pany, the holder of an incumbrance on the lands which were the sub- 
ject of the contract, and that the contract was in writing assented 
to and ratified by that company, obviously it is to be inferred that the 
understanding was that a compliance by the purchaser with the terms 
of the contract was to hâve the effect of entitling it to a conveyance of 
the lands freed of the incumbrance, and of substituting the money 
paid to the holder of the incumbrance in lieu of the released land, 
with the resuit of transferring to that money in the hands of the 
trustée the lien to which theretofore the released land was subject. 
The money so paid, as much as the land for or upon which it was 
paid, is to be regarded as held by the Union Trust Company in its ca- 
pacity as trustée under the deed of trust to it. 

In eiïect thé transaction was an agreement by- the owner of land 
and the holder of a mortgage upon it to sell it for a sum made pay- 
able to the mortgagee in installnjents. In the case of such a sale, the 
lien of the mortgage attaches to the proceeds of the sale in thè same 
manner and with the same effect as it bound the prerriises before the 
sale was made. Markey et al. v. Langley et al., 92 U. S. 142, 23' L. 
Ed. 701 ; Lewis v. Dillard, 76 Fed. 688, 22 C. C. A. 488. When the 
incumbrance is a deed of trust to secure debts payable to a person; or 
persons other than the trustée, the lien of the deed of trust attaches 
to each installment of the stipulated purchase price as it may be paid, 
and is not to be regarded_ as released or discharged unless the trusfee 
in some proper way consents to such release or discharge, or some- 
thing occurs which on équitable considérations is entitled to be held 
to hâve operated as a release or discharge. The trustee's trust rela- 
tion to +he subject of such a sale prevents his holding the proceeds of 
it, whether it is ail or only part of the agreed price that is paid, freed 
from the lien which had existed against the thing so dealt with. The 
rights acquired by the Timber Products Company as against the deed 
of trust or the trustée to which the installments of the purchase price 
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were made payable were similar to those it would hâve had if its pur- 
chase had been under a decree for the foreclosure of the deed of 
trust. If a purchaser at such a sale fails without good cause to corrf- 
• plete his purchase, he forfeits any deposit or partial payment he may 
hâve made, so far as it may be needed to make up a deficiency in 
price on a resale occasioned by his default. Camden v. Mayhew, 129 
U. S. 73, 9 Sup. Ct. 246, 32 L. Ed. 608; 2 Jones on Mortgages (6th 
Ed.) § 1644. 

[4] There is no évidence in the case from which it could be infer- 
red that the Trust Company consented to release the lien of the 
deed of trust upon the $18,000 which was paid to it as the first install- 
ment oi the stipulated purchase price. The language of its consent to 
the order of the court of bankruptcy under which the trustée of the 
bankrupt surrendered and renounced ail its rights under tlie con- 
tract for the purchase of the lands by no means indicates a consent 
to relinquish any right which had attached to what was paid by the 
defaulting purchaser. The terms of that order make it plain that 
the considération which moved the court to make it was that thereby the 
bankrupt estate was relieved of a large and burdensome claim against 
it. From the failure of the order to say anything about the $18,000 
which had been paid to the Union Trust Company, it fairly is to be 
inferred that the understanding of the court making the order and of 
ail parties concerned in it was that the bankrupt had forfeited that 
sum by its failure to carry out its contract, and that the Trust Com- 
pany's right to hold and apply that money was not différent from what 
it would hâve been if the other installments also had been paid to it 
It may be assumed, without being conceded, that the claim asserted by 
the appellee would hâve been strengthened if it had been made to ap- 
pear that on a resale of the land, either by the owner with the consent 
of the holder of the incumbrance or under a foreclosure decree, it 
had brought as much as or more than the price stipulated in the con- 
tract of sale. No such state of facts is disclosed. On the contrary, it 
appears that the trustée of the bankrupt purchaser has unconditionally 
forfeited the sum paid as the first installment of the purchase price, 
and that from a sale of the property under the foreclosure decree there 
has been realized a sum greatly less than that of the installments of 
the purchase price which were not paid. The conclusion is that noth- 
ing has happened which properly can be regarded as having the effect 
of releasing or discharging the lien qf the deed of trust which at- 
tached to the $18,000 upon its payment to the Union Trust Company. 
The claim of the appellee is not strengthened by the failure of the 
Trust Company to apply that sum on the secured debt, or to make 
any mention of the receipt of it in its foreclosure bill. The récipient 
of that sum is in court as a party to the pending suit, and the money in 
its hands is subject to the orders of the court as to the proper applica- 
tion to be made of it. 

It follows from the above-stated conclusions that the decree ap- 
pealed froin is erroneous, and should be reversed; and it is so or- 
dered. 
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SIEG V. GEEENB. 

(Circuit Court of Appeals, Elghtli Circuit October 5, 1915.) 

No. 434S. 

1, Paetnebship <s=a68 — Eeai, Estatb — Pabtneeship ob Individitai Peop- 

ERTY. 

Whether real estate bought by tlie members of a partnership and 
standing In the name of one or both partners constltutes Personal as- 
sets of the firm dépends largely on what funds were used in the purchase, 
what use was to be made of the property, and the Intentions of the 
partners at the time. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 101-111; 
Dec. Dlg. <Ê=5>68.] 

2. Partnership <g=»68 — Pabtneeship Real Estate — When Teeated as Peb- 

SONALTY. 

Eeal estate whlch belongs to a partnership is treated In equlty as Per- 
sonal property only so far as It may be needed to pay the debts of the 
partnership and adjust the equities of the partners. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 101-111; 
Dec. Dlg. <S=6S.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 
On motion for rehearing. Motion denied. 
For prior opinion, see 225 Fed. 955, — C. C. A. — -. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. The pétition for rehearing in this case is 
based on the contention that the land, in which we held that Size 
had a right of homestead, was partnership property belonging to the 
firm of Sieg & .Size, and that on that account the right of homestead 
did not and could not exist. 

We were not much concerned with that partnership in this suit. 
It went out of business in 1903 and the new firm of Size & Carpenter, 
of which appellant was not a member, took over the brick plant of 
the old firm and thence engaged in the manufacture and sale of brick. 

[1] 1. To estabHsh the asserted fact that the lands were partner- 
ship assets of the firm of Sieg & Size, the petitioner relies on a brief 
statement of Size when on the witness stand to the effect that the 
lands up to July, 1910, belonged to the partnership of Sieg & Size, 
and also that the title which. they held stood in the firm name of 
Sieg & Size. 

If every other fact and circumstance introduced in proof were 
excluded, the matters relied on to sustain the contention might be 
prima facie sufiîcient, although we think it quite apparent that the 
testimony of Size referred to can hâve no other efïect than a gênerai 
statement that John A. Sieg and William A. Size were joint owners 
of the property. It was an opinion at best and could not be taken 
as a statement of pure fact. Outside of the part of the tract used 

^ssFor other cases see same toplo & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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for brickyard purposes, the testimony shows that the remainder of 
the tract, in which it was held the tight to a homestead existed, was 
used for famiing. The farming opérations on the lands were çarried 
on, so far as the record discloses, in the same way as would ordi- 
narily be donc by tenants in common. There is no proof that the 
farmjng opérations went into the partnership accounts in the opéra- 
tion of the brick plant. There is no proof that the original purchase 
of the tract was made with partnership funds. There is no proof 
that the farm lands were in any manner used as a part of or in con- 
nection with the brick plant or the manufacture of brick. 

And it is of little significance to whom title is taken, whether in 
the name of one of the partners or in the names of ail of them, or 
in the partnership name, as to whether the property constitutes firm 
assets. The principal and controlling factors are, with what funds 
the property is purcliased, the uses to which it is to be put, and the 
intentions of the members of the partnership at the time. 

In Paige v. Paige, 71 lowa, 318, 32 N. W. 360, 60 Am. Rep. 799, 
the syllabus, borne out by the opinion, reads : 

"Keal property, boiiglit for partnersliip purposes, and paid for with the uu- 
dlvided moiieys of the partnership, is partnership property, although the con- 
veyance is made to both the partners In tlieir iudividual names." 

Prior cases in that court are cited from which is deduced the rule 
that where land is purchased with partnership funds, and intended 
to be used for partnership purposes, it is to be treated as personal 
assets of the partnership. 

In York v. Clemens, 41 lowa, 95, it is held that if lands be bought 
with partnership assets for partnership purposes it is partnership 
property though the title be vested in the name of only one of the 
parties. 

In Bosworth v. Hopkins, 85 Wis. 50, 55 N. W. 424, and Jenkins v, 
Jenkins, 81 Ark. 68, 98 S. W. 685, it is held that even though lands be 
bought with partnership funds, if title is taken in the name of one 
of the partners, the lands may be the sole property of the partner 
taking the title, if that be the intention of ail the parties at the time. 

And this court, in McKinnon v. McKinnon, 56 Fed. 411, 413, S 
C. C. A. 530, 534, said: 

"It may hâve been that the purchase was merely an investment of sur- 
plus funds, and that It was the Intention of the parties to hold the lands as 
tenants in common, rather than as partnership property. The fact that lands 
bave been purchased during the existence of a flrm with partnership money, 
and that the title bas been taken in the name of one of the partners, is but a 
single persuasive circumstance tending to show that they are partnership 
assets. It is necessary to further Inqulre, when the intent of the parties Is not 
manifest, whether the real estate so acquired was used îor partnership pur- 
poses, or whether the income derlved therefroœ, and the expenses incident 
theretp, were carried Into the partnership accounts, and ti'eated as partnership 
matters; It is genërally held that thèse latter considérations are controlling 
clrcumstances in detennining whether lands purchased with the money of a 
firm, and held In the name of one partner, are in fact partnership assets." 

[2J 2. But we think the contention is based on a misconceptîon, 
and that the proposition is wholly withbut the issues in this case. It 
was not the firm of Sieg & Size and the members thereof which were 
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adjudged bankrupts, but the firm of Size & Carpenter and its mcm- 
bers. The trustée in bankniptcy, appellee hère, does not repre- 
sent the creditors of the firm of Sieg & Size. We do not know that 
there are any such creditors. We cannot assume that there are. The 
assets of that firm subject to the payment of its debts belonged to 
the members thereof. Creditors of the firm of Size & Carpenter 
hâve no concern about those assets. And if it be conceded that ail 
of the farm lands were assets of the co-partnership of Sieg & Size, 
there is no reason hère why the individual interests of each partner 
therein should not hâve immediately attached in 1903, wlien that 
fimi ceased to carry on business and thenceforth be held by them as 
tenants in common. 

In Hewitt v. Rankin, 41 lowa, 35, the court, after announcing the 
gênerai principle that while the firm is in opération or there are lia- 
bilities outstanding against it the individual partners hâve no interest 
in its lands or other assets but their interest is only in the stock of 
the firm and their proportionate shares in the remainder after debts 
are paid, uses this language: 

"Wben tlie business of the partnershlp Is closed, and its debts are paid 
and tliere are no equities in favor of third per.sons requiring reîil estate of the 
firm to be held subject to the foregoing rule, the partners, or their représenta- 
tives, hold a direct interest therein, and, as between thëni, it is to be regarded 
as real estate, and subject to ail the rules applicable thereto." 

In Hoyt V. Hoyt, 69 lowa, 174, 28 N. W. 500, ail that the court de- 
termined was that one partner could not as against his co-partner 
assert a homestead right in a tract of land which was partnership 
assets. The same court held in Drake v. Moore, 66 lowà, 58, 23 N. 
W. 263, that such a right could not be acquired arid assertecl as against 
the creditors of the firm. 

Real estate which belongs to a partnership is treated in equity as 
Personal property only so far as is necessary arid as it may be neéded 
to pay the debts of the partnership and adjust'the equities of the 
partners. Shanks v. Klein, 104 U. S. 18, 26 L. Ed. 635; Riddle v. 
VVhitehiU, 135 U. S. 621, 635, 10 Sup. Ct. 924, 34 h. Ed. 282. 

The pétition is denied. 
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(Circuit Court of Appeals, Third Circuit October 28, 1915.) 

No. 1946, 

1. Masteb and Sebvant ®=»28e — ^Action vos Injubt to Sïbvant — Quesïions 
FOB Jury. 

Evidence held sufHclent to require the submission of the case to tho 
Jury in an action for injury to a coal miner caused by the breaking of a 
defective part of a machine with which he was worlùng. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1(»2, 1044, 1046-1050; Dec. Dlg. 

®=»286.] . ■ 

®s»For other cases see same toplc & KET-NUMBEK in ail Key^Numbered Dlgests & Indexe» 
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2. Al'PEAL AND Ereob "©^^lOSS— Review — ^Haemless Erbob. 

Omission of a material allégation from a statement of claim is iiot ground 
for reversai, where the point was not marie In the trial court, and the 
charge properly sulTmitted tUe issue to the jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4370- 
4379; Dec. Dig. ®=ol039.] 

In Error to- the District Court of the United States for the West- 
ern District of Pennsylvania; W. H. Hunt, Judge. 

Action at law by Peter Petrovich against the Keystone Coal & Coke 
Company. Jùdgment for plaintiff, and défendant bring,s error. Af- 
firraed. 

Robert W. Sinith, of HoUidaysburg, Pa., for plaintifï in error. 
F. W. Scott, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The Keystone Coal & Coke Com- 
pany is engaged in mining bituminous coal in Westmoreland county, 
Pa. On November 16, 1912, the plaintifï was injured in the company's 
employ while opéra ting a coal-cutting machine. The object of this 
device is to eut a horizontal cleft several feet deep into a seam, in or- 
der to loosen the coal and thus make it easier to blast, and also to in- 
sure its dislodgement in large lumps. 

The machine in question was actuated by compressed air, and Pe- 
trovich had had several years' expérience as a cutter with machines 
of the same, or of similar, design. He had been operating this partic- 
ular machine — or others just like it — for six months before the acci- 
dent. Two men are needed, a cutter and a scraper. The cutter runs 
the machine, régulâtes the power, and exercises gênerai supervision; 
the scraper stands close to the seam, and clears away the débris that 
cornes out of the cleft. The machine weighs nearly 4,000 pounds, and 
consists of two parts, the frame, which does not move and rests on 
the floor of the mine roo-m, and the cutter bar and the engines, which 
move forward on the frame as the bar pénétrâtes the coal. The cleft 
is eut ai few inches above the bottom of the room. The machine is 
placed close to the seam, and the frame is braced by a device called 
a jack-pipe, 6 feet long and 2^ inches in diameter, whose forked base, 
or prong, straddles a transverse bar on the rear of the frame, and whose 
other end is forced tightly against the roof of the mine at an angle 
of about 45°. Without the pipe, the résistance of the coal would not 
be overcome, and the machine could not eut. The movable part trav- 
els along the frame as the bar enters the coal, and as the machine is 
about 9 feet long before cutting begins, and as the bar may penetrate 
the seam as much as 6 feet, a gradually enlarging space cornes into 
being between the rear end of the movable part and the rear end of 
the frame. 

The accident took place under the following circumstances : The 
cutter bar and the engines had moved forward on the frame about 4 
feet, when the jack-pipe broke, thus relieving the machine of its brac- 

(gsBFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ing or steadying élément, and the movable part jerked and then re- 
bounded along the frame, crushing the plaintiff's right leg, which in 
some manner had got into the space betvveen the frame and the mov- 
able section. Immediately afterwards, the blade of the scraper's shovel 
was discovered to be wedged between the frame and the knives of 
the cutter bar on the side of the machine opposite to the spot where 
the scraper had been standing. The plaintiff was extricated by remov- 
ing the shovel blade with a sledge, and applying the power so as to 
move the bar and the engines forward. 

[1] The only error assigned complains of the court's refusai to 
direct a verdict in favor of the défendant, and our examination of the 
record satisfies us that such refusai was correct. The testimony was 
conflicting in a marked degree, but several witnesses testified substan- 
tially as f ollows : 

On November 13 the jack-pipe then in use by the plaintiff bent, and 
afterwards broke while the blacksmith was trying to straighten it. 
Thereupon the plaintiff went to the superintendent of the mine and 
asked for a new one. The superintendent referred him to the machine 
boss as the person having authority over the machinery, and thë latter 
directed the plaintiff to come back the next morning. On the 14th 
the machine boss offered him an old and rusty pipe, and when the 
plaintiff was reluctant to accept it told him there was no new material 
on hand, and directed him to use the old pipe, saying it was good for 
2 or 3 months, and that he (the boss) knew better than the plaintiff. 
Accordingly the pipe was used that day and also on the next. On the 
evening of one of thèse days the plaintiff saw the superintendent again 
and told him he wanted a new pipe, saying that the one f urnished by 
the machine boss was old and rusty. To which the superintendent re- 
plied that he had no new material on hand, and assured the plaintiff 
that the machine boss would see that he had a new pipe in a f ew days, 
directing him to go on with his work meanwhile. On the 16th aie 
pipe broke and the accident happened. The story thus outlined was 
flatly contradicted, but it was supported by testimony that could not 
hâve been withdrawn from the jury, and we are bound by the verdict. 

[2] Assuming the foregoing account to be true, therefore, not much 
is lef t of the défense. Only two contentions need be noticed : First, 
that the statement of claim does not aver that the plaintiff used the 
old pipe relying on the statements made to him by his superiors. This 
was asserted to be a fatal omission, and in support of the position sev- 
eral Pennsylvania cases are cited, of which Dobra v. Coal Co., 250 Pa. 
313, 95 Atl. 465, is the latest. But it does not appear that any such 
point was made during the trial; the case seems ta hâve been tried 
on the merits, and — although no spécifie instruction on this subject 
was requested — the trial judg* did not overlook it, for he said to the 
jury: 

"Ordinarlly a servant has no rlght to operate a machine that is defectlve, 
If in the exercise of ordlnary observation he belleves that the defect is such 
that It Is going to lead to his Injury In the use of It. But If the danger Is 
not so Imminent or obvions as that he ought not to proceed to use it at ail, 
and ought to refuse peremptorlly to use it, yet If the owner says to him, *Go 
ahead, that wlU do for a short tlme,' and the servant honesUy belleves In 



46 227 FÉDÉRAL REPORTER 

the assurance of the inaster, lie has a right to use the machine, even thougb 
it hâve a defect In It, if he believes the assurances of the master." 

The second contention is that the breaking of the pipe was not the 
pro'ximate cause of the injury ; that the shovel was caught first, and 
the pipe broke in conséquence of this obstruction. But tlie order of 
events! was also a disputed question, and this, too, was submitted to 
tiïe jury; the trial judge saying: 

"If the pipe did not break until after the shovel had been put in it, and 
the shovel was the cause of the jumping and the breaking, then the plain- 
tiff could not recover; but if the pipe broke first, and his story is accurute 
in that respect and it [the machine] fell upon him, then he can recover, pro- 
vided there was the négligence that I hâve already endeavored to explain to 
you, which must be found always as a predicate for any recovery." 

The weight of 'the évidence is not a matter for our détermination. 
Submissible testimony was offered to support the plaintiff's claim, the 
charge is not objected to, and the finding of the jury is conclusive. 

The judgment is affirmed. 



GREAT ATLANTIC & PAOIÏIC TEA CO. v. CREAM OF WHEAT CO. 
(Circuit Court of Appeals, Second Circuit. November 10, 1915.) 

1. WoRDB AND Phrases — "Wholesaleb" — "Jobbeb"— "Retailer." 

A "wholesaler" Is one who buys in comparatively large quautities, and 
who sells, usually in smaller quantities, but never to the ultimate con- 
sumer of an individuai unit He sells either to a "jobber," a sort of 
mlddleman, or to a "retailer," who sells to the consumer. The quanti- 
ties bought by the wholesaler may vary f rom a fraction of a car load to 
many car loads; it being the character, not of his buying, but of his sell- 
Ing, that marks him as a wholesaler. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Jobber; Retail Dealer; Wholesale Dealer.] 

2. Monopolies ®=»17 — Disceimination — Statutort Provisions. 

Défendant was engaged In selling under a trade-name purlfied wheat 
middlings selected by it and put up in packages. Its whole business covered 
less than 1 per cent of the total middlings bought and sold In the country. 
It decided to sell only to wholesalers, and so announced to the trade, but 
for a time made an exception as to a particular retailer. It afterwards 
decided that it would no longer sell to such retailer, and did not there- 
after Sell to him. Eeld, that thîs was not unlawful, and such retailer 
was not entitled to an in.1unctlon restraining défendant from refusing to 
sell its goods to it, and it was whoUy immaterlal why It ceased to sell 
to such retailer, as neither the Sherman Act (Act July 2, 1S90, c. 647, 26 
Stat. 209;) nor the Olayton Act (Act Oct. 15, 1914, c. 323, 38 Stat. 730) has 
changed the rule that a trader may reject the ofCer of a proposing buyer 
for any reason that appeals to him, whether it be because he does not 
Uke the buyer's business methods, or because of some Personal différence. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 13; Dec. 
Dig. ®=17.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thîs causé comes hère upon appeal from an order refusing to grant 
an injunction restraining défendant from refusing to sell its goods to 

(S=3For other cases see same toplc & KET-NUMBER in ail Key-Nutobered Digests & Indexes 
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complainant. The facts are quite fully set forth in the opinion ci 
Judge Hough, which is reported in 224 Fed. 566. 

Griggs, Baldwin & Baldwin, of New York City (Martin Conboy, 
Joseph F. Collins, and Frank A. Clary, ail of New York City, of coun- 
sel), for appellant. 

Joseph J. Baker, of New York City (Rome G. Brown, of Minne- 
apolis, Minn., of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Briefly summarized the facts are thèse : 
In the production of wheat flour from wheat, there is a sort of by- 
product, known as "purified middlings." It is produced by every flour- 
ing mill in the United States engaged in the manufacture of wheat 
flour; it is a staple commodity regularly quoted and dealt in in ail 
grain markets. Défendant buys "purified middlings," selecting such as 
it thinks grade high in quality. Without submitting them to any pro- 
cess or treatment, without adding anything to them, it puts up the 
middlings which it sélects in packages and ofïers its sélection to the 
trade under the name "Cream of Wheat." That name identifies pack- 
. âges containing middlings of defendant's sélection, and it has protected 
its trade-name for such sélection by a copyright covering the carton 
in which the cereal is packed. Either because it has used good judg- 
ment in its sélection, or because it has well advertised its trade-mark, 
it finds a ready market for its packages. Its particular sélection, how- 
ever, amounts to less than 1 per cent, of the total purified middlings 
bought and sold in this country. 

With an exception which will be referred to later, défendant makes 
no sales to consumers or to retailers, but confines its sales exclusively 
to wholesalers, to whom it charges two priées, $3.95 per case in car 
load lots and $4.10 per case in less than car load lots. To each pur- 
chaser from it, it sends a circular requesting such purchaser to sell' 
to the retail trade only at a price of $4.50 per case, adding to this re- 
quest the statement that it does not intend to waive the right to refuse 
at any time to supply any dealer who shall fail to comply with any 
request made by it, the infringement of which défendant may deem 
prejudicial to the intérests of the consumer, to defendant's own busi- 
ness, or to Ihe trade at large. Complainant contends that defendant's 
course of conduct is a violation of the Sherman Anti-Trust Act and 
that under the récent Clayton Act this suit may be instituted and main- 
tained by complainant. 

That branch of the case has been most elaborately argued; it was 
discussed by the District Judge. We do not find it necessary to go 
into it, as we are satisfied that complainant is not entitled to the re- 
lief now asked for. 

[ 1 ] As was stated before, défendant has elected not to sell to con- 
sumers or retailers, but to confine its sales exclusively to wholesalers. 
There is nothing unusual about such a course of business, and certainly 
it is no offense against common law, statutes, public policy, or good 
mbrals for a trader to confine his sales to persons who will buy from 
him in large quantities. A "wholesaler" is one who buys in compara- 
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tively large quantities and who sells, usually in smaller quantities, but 
never to the ultimate consumer of an individual unit. He sells either 
to a "jobber" (a sort of middleman) or to a "retailer" ; the latter be- 
ing the one who sells to the consumer. The "large" quantities bought 
by the wholesaler may vary greatly — from a fraction of a car load to 
many car loads ; the character, not of his buying, but of his selling, 
maries him as a wholesaler. If occasionally, in some particular busi- 
ness, this term loses somewhat of its original significance, such mani- 
festly, as the record shows, is not the fact with the business now under 
considération. 

Upon the proof and the admissions in the record, this complainant 
is not a wholesaler, but a retailer; it does not confine its sales to re- 
tailers, but sells to countless consumers — a package at a time for 12 
cents. 

[2] Défendant, as we hâve seen, in the conduct of its business, de- 
cided and made announcement to the trade that for reasons sufficient 
to itself it would sell only to wholesalers. Why, if it chose to do so, 
it could not make such a rule and adhère to it, we are at a loss to un- 
derstand. It named the priées at which it would sell to wholesalers, 
so much in car load lots, so much in less than car load lots. That 
certainly it had a right to do ; the Clayton Act itself expressly recog- 
nizes the existence of this right. Under the rule which défendant had 
ïegitimately established for the conduct of its own business, complain- 
ant could not buy from it, because complainant was a retailer. Never- 
theless, for a time, défendant made an exception to its rule, and sold 
to complainant, under some arrangement, which, as défendant thought, 
would not make the wholesalers with whom it dealt critical of the ex- 
ception. On a certain day défendant decided that it would no longer 
sell to this retailer at ail, and since then it has not sold to complain- 
ant. There was no oontract between the two which bound défendant 
to sell to complainant for any specified period' of time. This suit is 
really brought to force défendant to continue to sell to this single re- 
tailer, as it sells to the wholesalers who trade with it. 

Much has been said about the reason why défendant ceased to treat 
complainant as an exception to its rule; failure of the latter to live 
up to some arrangement, etc. Ail that seems to be whoUy immaterial. 
The business of défendant is not a monopoly, or even a quasi monopoly. 
■Really it is selling purified wheat middlings, and its whole business 
covers only about 1 per cent, of that product. It makes its own sélec- 
tion of what by-products of the milling process it will put up, and 
sells what it puts up under marks which tell the purchaser that thèse 
middlings are its own sélection. It is open to Brown, Jones, and 
Robinson to make their sélections out of the other 99 per cent, of 
purified middlings and put them up and sell them; possibly one or 
more of them may prove to be better selectors than défendant, or may 
persuade the public that they are. It is difïicult to see how into such 
a business as that any noA^el and exceptional rule of law is to be im- 
ported. We had supposed that it was elementary law that a trader couy 
buy from whom he pleased and sell to whom he pleased, and that his 
sélection of seller and buyer was wholly his own concern. "It is a 
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part of a man's civil rights that he be at liberty to refuse business 
relations with any person whomsoever, whether the refusai rests upon 
reason, or is the resuit of whim, caprice", préjudice, or malice." Cooley 
on Torts, p. 278. See, also, our own opinion in Greater New York 
Film Co. V. Biograph Co., 203 Fed. 39, ,121 C. C. A. 375. 

Before the Sherman Act it was the law that a trader might reject 
the offer of a proposing buyer, for any reason that appealed to him ; 
it might be because he did not like the other's business methods, or be- 
cause he had some personal différence with him, political, racial, or 
social. That was purely his own affair, with which nobody else had 
any concern. Neither tiie Sherman Act, nor any décision of the Su- 
prême Court construing the same, nor the Clayton Act, has changed 
the law in this particular. We hâve not yet reached the stage where 
the sélection of a trader's customers is made for him by the govern- 
ment. 

The order is aiiirmed. 



STDART V. BRITTON LUMBEB OO. 

In re CAMPBELL. 

(Circuit Court of Appeals, Flfth Circuit October 28, 1915.) 

No. 2815. 

BANKRtTPTCT <g=>451 — APPEAI, TO ClECUIT COUET OF APPKALS — AMOUNT 01 

Claims. 

Where the claim against a bankrupt's estate, presented and allowed, h 
for over $2,500, with spedflc liens as securlty therefor, the case is properly 
appealable to the Circuit Court of Appeals, though no one of the liens 
amounts to $500, and the only contest is as to the right to the liens. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <g=3451. 

Appeal and review in bankruptcy cases, see note to In re Bggert, 43 C. 
C. A. 9.] 

Appeal from the District Court of the United States for the Mid- 
dle District of Alabama ; Henry D. Clayton, Judge. 

A claim of the Britton Lumber Company against M. B. Campbell, 
bankrupt, was allowed by the référée. From a judgment of confirma- 
tion, George Stuart, trustée, appeals. Afiirmed. 

See, also, Stuart v. E. T. Burrowes Co., 227 Fed. 50, C. C. 

A. . 

Fred S. Bail, of Montgomery, Ala., for appellant. 
Lee H. Weil, J. W. Vardaman, and Davis F. Stakely, ail of Mont- 
gomery, Ala., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

FER CURIAM. In the bankruptcy of Campbell, the appellee, on 
citation from the référée, filed in the bankruptcy court the proof of 
its claim in proper form for the sum of $2,603.59 ; the same being for 
lumber furnished said bankrupt and used in building some 29 houses 

@=9For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
227 F.— 4 
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on 29 différent lots. To secure its claîm, appellee asserted that it 
had under the laws o£ Alabama 29 separate liens duly recorded on 
29 sepatate houses and lots belonging to the bankrupt, and prayed that 
said liens be recognized. The référée allowed the claim, and in pass- 
ing on the same recognized the appellee's right to the spécifie liens 
claimed. Before the référée the amount of the daim of $2,603.59 
was not disputed ; the only contest being as to the right of the spécifie 
liens claimed. On review before the District Court, the referee's find- 
ings and conclusions were confirmed. 

A motion to dismiss is made, on the ground that an appeal is not 
a proper remedy for reviewing the action in the lower court in allow- 
ing the liens ; no question being raised on the review as to the indebt- 
edness itself, and no one of the spécifie liens amounting to $5D0. We 
consider that the claim presented by the appellee was one for $2,603.59, 
with spécifie liens as security for the same, and that claim was allow- 
ed, and therefore that the case was properly appealable to this court. 
On the merits we think the case is clearly with the appellee, and we 
find none of the assignments of error well taken. 

Affirmed. 



STUART V. E. T. BURROWES 00. 
In re CAMPBEIi,. 
(Circuit Court of Appeals, Fifth Circuit. October 28, 1915.) 
No. 2837. . 

Appeal from the District Court of the United States for the Middle District 
of Alabama ; Henry D. Clayton, Judge. 

A claim of the E. T. Burrowes Company agalnst M. B. Campbell, bankrupt, 
was allowed. From the judgment, George Stuart, trustée, appeals. Affirmed. 

Pred S. Bail, of Montgomery, Ala., for appellant. 
Gustave P. Mertins, of Montgomery, Ala., for appellee. 

Before FARDEE and WALKEB, Circuit Judges, and FOSTER, District 
Judge. 

PER OTJRIAM» The questions presented In this case are substantlally the 
same as in No. 2815, 227 Fed. 49, — 0. C. A. — , just decided. The appel- 
lee's claim in amount and for spécifie liens was properly allowed. 

Affirmed. 



ATLANTIC COAST LINE R. CO. v. WINN. 

(Circuit Court of Appeals, Flfth Circuit. October 26, 1915.) 

No. 2822. 

Courts ©=5405 — Phematuee Writ — Overbuling Demuerer. 

Writ of error, sued out by défendant after the overruUng of its gênerai 
demurrer to the déclaration in a damage suit, without waitiug for flual 
judgment, is prématuré. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1097-1099, 1101, 
1103 ; Dec. Dlg. ®=>405.] 

@=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of Georgia ; W. W. Lambdin, Judge. 

Action by Mrs. Minnie L. Winn against the Atlantic Coast Line Rail- 
road Company. Demurrer to the déclaration was overruled, and de- 
fendant brings error. Dismissed. 

Peter W. Meldrim, of Savannah, Ga., for plaintiff in error. 
Edgar J. Oliver and Francis M. Oliver, both of Savannah, Ga., for 
défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. This is a suit brought in the court below to re- 
cover damages resulting from a railroad collision. The plaintiff in 
error, défendant in the court below, filed a général demurrer to the 
déclaration, which on hearing was overruled by the court, whereupon, 
without waiting for final judgment in the case, the plaintiff in error 
sued out this writ. For late cases, see Heike v. United States, 217 U. 
S. 423, 30 Sup. Ct. 539, 54 L. Ed. 821 ; Sheppy v. Stevens, 200 Fed. 
946, 119 C. C. A. 330. 

The writ of error is dismissed. 



CROWN COEK & SEAL CO. OF BALTIMORE CITY v. BOND BOTTLE 

SEALII«^G CO. 

(Circuit Court of Appeals, Third Circuit November 3, 1915.) 

No. 1943. 

Patents ®=3328 — iNFKiNOEjrENT — Machine for Makinq Bottlk Closuees. 
The Wheeler patent, No. 887,S83, for an apparatus for the manufacture 
of bottle closures, held valid, but, in view of the prlor art, not infringed 
by a machine which, in formlng the closures, adds the cork member to 
the other two assembled and heated members, under pressure and with- 
out having been heated. 

Appeal from the District Court of the United States for the District 
of Delaware; Edward G. Bradford, Judge. 

Suit in equity by the Crown Cork & Seal Company of Baltimore City 
against the Bond Bottle Sealing Company. Decree for défendant, 
and complainant appeals. Affirmed. 

For opinion below, see 217 Fed. 891. 

James Q. Rice, of New York City (C. J. Sawyer, of New York City, 
of counsel), for appellant. 

Melville Church, of Washington, D. C, and Marshall A. Christy, of 
Pittsburgh, Pa., for appellee. 

Before .BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree of the 
District Court of the United States for the District of Delaware, dis- 

^p=»FoT otber casea Bee same toplc & KEÏ-NUMBSR In ail Key-Numbered Digests & Indexes 
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missing the complainant's bill of complaint, which charged the défend- 
ant with infringement of certain letters patent owned by the complain- 
ant, relating to the manufacture of "Crown Caps" or closures for seal- 
ing bottles containing liquids, The bill charged infringement of three 
Letters Patent, being No. 792,284, granted June 13, 1905, to the com- 
plainant as assignée of William Painter, for Methods or Process of 
Manufacturing Bottle Closures; No. 887,838, granted May 19, 1908, 
to the complainant as assignée of William Painter, for Machine for 
Making Closures for Bottles ; and No. 887,883, granted May 19, 1908, 
to the complainant as assignée of William H. Wheeler, for Apparatus 
for the Manufacture of Bottle Closures. At the trial, the complainant 
abandoned the charge of infringement of the two Painter patents, and 
restricted its charge to claims 1, 4, 6, 7, 23, 24, 25, 26 and 27 of the 
Wheeler patent, which, together with the inventor's description of his 
invention, appear in the opinion of the District Court, reported in 217 
Fed. 891. 

The validity of the patent in suit is not disputed. The défense is 
non-infringement. 

The complainant charges that the defendant's machine produces a 
Crown Cap or bottle closure of the same design, composed of the same 
parts, constructed in the same way, and united by the same method 
and mechanism as the one produced by the machine of the patent in 
suit. The défendant admits that the closure produced by its machine, 
both in its parts and in its entirety, is identical with the closure pro- 
duced by the machine of the patent in suit, but dénies that the parts 
are united by a method or mechanism covered by the patent. 

The controversy in this suit relates to the manufacture of the well 
known "Crown Cap," and involves the mechanism used by the parties 
in uniting its several known parts. The mechanism relates to the 
important élément of heat employed by both in efïecting adhesive un- 
ion. The complainant assembles three parts of the closure, beats them 
ail while not under pressure, and complètes adhésion by cooling them 
under pressure. The défendant beats two parts of the closure while 
not under pressure, does not heat the third part at ail, or if so, not until 
after that part is inserted into the cap by pressure, which is maintained 
during cooling. The controversy relates to the fact of heating the 
third member by the defendant's machine and the means employed to 
that end. Before this question cân be understood or the issue dis- 
cussed, it is necessary to recite, with some attention to séquence, the 
developments of the manufacture of the type of closures to which 
this suit relates. 

The crown cap closure was introduced by the complainant in 1892, 
and until 1909 was almost exclusively produced by it, to the extent of 
many million gross annually, under patents presently to be considered. 

The basic patent for the crown cap, being No. 473,776, was granted 
on February 2, 1892, upon an invention of William Painter. This 
patent is not in the record and has no place in this litigation except to 
show that the patent upon which the art was based has expired. 
Though subsequently applied for, there was issued on the same day, 
upon another invention of Painter, patent No. 468,226, for certain 
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modifications of the original closure. While the latter Painter patent 
is not the basic patent of the art, it is the patent that is at the bottom 
of this controversy. It likewise has expired. 

it was disclosed by Painter patent No. 468,226, which, though not 
precisely accurate, will be conveniently referred to as the original 
Painter patent, that a crown cap or closure of the type conceived by 
Painter and now made by both parties to this suit, consists of three 
members : 

1. A thin métal shell having a slightly rounded upper surface and a 
dépendent fluted flange or skirt which locks over a bead on the lip of 
the bottle, and thus holds it in a sealing position, Throughout the tes- 
timony, this member is referred to as the "cap" or "shell." 

2. A thin cork sealing-disk which is tightly compressed within the 
cap or shell, and which, when in use, is pressed down tightly upon 
the edge of the bottle mouth. 

3. A film of an adhesive substance which is interposed between the 
cork dise and the under surface of the métal shell, the function of 
which is to cause the cork dise to adhère to the métal shell, so that 
no metallic taste may be imparted by contact to the liquid contents. 

In disclosing the means by which to make such a sealing closure, 
Painter directed that the métal cap should be coated on its inner side 
with "an inodorous, tasteless and insoluble liquid-proof material," 
stating : 

"It is to be understood that this résistant or. non-corrodible coating need 
only be a very thin film, and I secure the best results by the use of a fusihle 
adhesive material, which is tasteless and odorless — such as thin shellac 
vamish, * * ♦ 

"The combination of a metallic sealing cap coaied inside with a protectin^ 
film and a perméable or porous sealing-disk is a valuable portion of my inven- 
tion, and especlally if the sealing-disk be composed of cork. 

"The very hard spots or masses of varions sizes and forma found in ail 
«rdinary cork will, as hereinbefore Indicated, render thin cork disks more or 
less détective as compressed sealing-disks. • * ♦ i therefore, prlor to the 
application of the disks to bottles, free the disks from said hard spots. In 
other words, I subject them to a heavy pressure, which breaks or crushes and 
disintegratea the normally hard masses, • * • this crushAng opération 
may be perf ormed prior to the Insertion of the disks into the caps ; but it is 
best accomplished at the time the disk it forced into the cap the latter hav- 
ing had its interior already coated with a film of wcll drled shellac and then 
heated sufflclently to melt the shellac and render it adhesive. • • • 

"A cork disk, as received from the cork-cutting machine, is placed In the 
cap, previously coated imide with shellac and well heated and then subjected 
to heaty crushing pressure In suitable dies, and the edge of the flange is com- 
pressed, thereby flattening the inner lower portions of the corrugations and 
slightly reducing the diameter of the flange at and near its edge. Under this 
opération, the hard spots in the cork are not only crushed but the cork disk 
is developed into a concavo-convex form and it il also well conflned in 
the cap by the m^lted shellac." 

Although owning and operating under the original Painter patent 
and being shown by it the advantage of heating the fusible film in a 
closure before inserting and compressing the cork disk, it does not 
appear that the complainant ever pursued that method. Between 1892 
and the period embraced between 1905 and 1908, which was prior to 
certain patents granted upon other inventions of Painter and also prior 
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to the patent in suit, the complainant united the parts of the crown 
cap by what was known as the oven-baking method. Bef ore the parts 
were united, they were assembled. A paper disk or collet, bearing 
upon each side a film of fusible material, was placed within the hollow 
of the metallic cap, and the cork disk was pressed into the hollow 
of the cap upon the collet of fusible or binding material. This was 
donc before the binding material was heated or fused, and constituted 
merely the assembling procédure. With their three parts assembled 
and in place, the closures were then heated in large quantities in ovens 
to meit the fusible films on the collet and to cause the cap and the 
cork disk to adhère. After remaining in the oven a given time at a 
predetefmined température, they were taken out and allowed to cool. 
This constituted the uniting process, and completed the manufacture 
of the crown cap. 

But it developed that in heating the three parts of the closure after 
they had been assembled, gases would be generated and trapped and 
held between the members, preventing the union of the members and 
causing the cork disks to puff, thereby deteriorating their sealing qual- 
ity. Such defective closures were known as "pufïers" and when dis- 
covered were discarded as valueless. They comprised about ten per 
cent, of the product, the remainder being perf ectly united by this 
method. There was thus developed the problem of finding means 
whereby the several parts of a closure could be firmly and permanently 
united without entrapping gases between them. While the problem 
related to but ten per cent, of the entire product, yet as the annual 
product was figured in millions of gross, the problem was serious. 

In 1905, Painter, the pioneer in the art, sought to cure the defect 
developed in the oven-baking method by a method for which were 
granted Letters Patent No. 792,284. Under this method, the several 
parts of the closure were assembled as before. The assembled or 
"composite closure" was then put under pressure, and while under 
pressure, was passed through a raceway over a séries of bumers and 
heated, and while still under pressure, was passed over cold air jets 
and cooled. The distinctive characteristics of this method were heat- 
ing under pressure and cooling under pressure a previously assembled 
closure. 

While this patent was pending, Paintér applied for another, and on 
May 19, 1908, was granted patent No. 887,838 for an improved ma- 
chine for carrying out the method described by patent No. 792,284. 
It added nothing in point of method disclosure to the patent fo which 
it related. It was for a machine by which the closure was first as- 
sembled, then pressure applied, and while under pressure the closure 
was heated and then artificially cooled. Neither of thèse patents, it 
is said, was commercially successful. At ail events, they were not ex- 
tensively used by the complainant which owned than. Heating and 
cooling the assembled members of a closure while not under pressure, 
as pursued in the oven-baking process, and heating and cooling the 
assembled members of the closure while under pressure, as in Paihter's 
1905 method patent, lef t still open and unsolved the problem of caus- 
ing the assembled members of a closure to adhère without trapping 
air and gases, and without producing pufïers. ' 
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Aware of the disdosures of the art and of Painter's patents- of 
1905 and 1908, William H. Wheeler approached the problem and solved 
it by an invention for which the patent in suit was granted May 19, 
1908, being Wheeler patent No. 887,883. This patent is for a ma- 
chine and not for a method or process. It is in fact a patent for only 
a part of the machine by which complainant manufactures crown 
caps, the other part being constructed under a previous patent, be- 
ing Wheeler patent No. 798,549, for a machine known as a "Crown Cork 
Feeder." The two parts constitute the whole structure by which the 
complainant assembles and unités the members of its closure. While 
the Wheeler patent No. 798,549, is not in suit, its function, though 
not its structure, has a relation to the structure and function of the 
patent in suit that requires a brief considération. This patent is for an 
assembling machine and nothing more. In this machine, the three 
members or parts of the crown cap are assembled, that is, the metallic 
shell is fed to the machine, the fusible collet is placed in the shell, the 
cork disk is placed in the shell and pressed upon the fusible collet, and 
the shell is crimped so as to hold the interior members in place. By 
this machine, no heat is used and no attempt is made to fuse the fusible 
member and unité the parts. This assembling devîce performs no 
function in uniting the members of the closure. It assembles them, 
and after assembling them, f eeds or delivers them to any machine to 
be united by any method. 

In 1908, Wheeler invented the uniting machine, which is the machine 
of the patent in suit. The aim of Wheeler, by this invention, was to 
provide a "construction for the uniting of the assemblée members of 
the closure, which may be added to existing forms of assembling 
machines," making spécial référence in the patent to the assembling 
machine covered by his patent No. 798,549, granted in 1905. Owning 
both patents, and intending to carry out this idea, the complainant 
connected the two machines, placed the uniting machine of the pat- 
ent in suit beneath the V/heeler assembling machine of 1905, and op- 
erated them in conjunction. This is important, because the one device 
of the défendant is both an assembling and uniting machine, while 
the structure of the complainant is composed of two machines, made 
under two patents, one of which is an assembling machine under a 
patent not in suit and therefore not infringed by the device of the 
•défendant, the other of which is a uniting machine under the patent 
in suit, and to the extent the défendant employs its means, may be in- 
fringed by the device of the défendant. 

The complainant's machine is described in détail in the Wheeler 
ipatent, and only so much of it will be hère described as is necessary 
for comparison with the mechanism and function of the defendant's 
machine. 

After the three members of the closure are assembled in the upper 
assembling machine of the type of the first Wheeler patent, the "com- 
posite closure" produced by that machine, descends through a chute 
into a heating chamber of the machine of the patent in suit. In this 
<shamber, as in the oven of the old oven method, the entire closure is 
subjected to a température of 320 degrees F, fora period of thirty 
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seconds, thereby fusing the adhesive member, which melts at 160 
degrees F., and thoroughly heating the cork disk member, whereby gas 
is generated and accumulated between the layers. As the dosures de- 
scend from the assembling machine and enter the uniting machine, 
they are successively deposited in inverted position upon the floor of 
the heating chamber, which is provided with a number of radial 
grooves for the closures and is continuously rotated. Upon the lower 
face of the stationary roof of the chamber is a spiral rib that en- 
gages the upwardly turned edges of the closures. As the floor ro- 
tâtes, the stationary spiral rib causes the closures to gradually move in 
their grooves outwardly until they are delivered in succession from the 
heating chamber or oven upon an artificially cooled ring secured to and 
rotated with the floor of the heating chamber. 

On the surface of this cooling ring are pockets for the closures cor- 
responding with the radial grooves in the floor of the heating cham- 
ber, and above each pocket is mounted a plunger, being one of a séries 
of plungers that rotâtes with the cooling ring. A fixed cam track is 
provided for the plunger and holds each plunger elevated until, in its 
transit, it is immediately above a pocket containing a hot assembled 
closure. Then the plunger is forced down into the closure upon the 
cork disk, compressing it firmly and holding its three parts under pres- 
sure "during almost a full révolution of the machiné" and until the 
opposite end of the cam is reached, when the plunger is elevated and 
the cooled closure discharged. 

The theory of the opération by which Wheeler solves the problem of 
trapped air and pufifed closures appears repeatedly throughout the 
spécification and claims of his patent. It involves uniting in perfect 
union the members of a closure previously assembled by the machine 
of the Wheeler patent of 1905, being No. 798,549, or by an assembling 
machine of any other type. The organization or means employed by 
the patentée to efifect perfect union are several : 

1. Heat is the first élément employed. Eight of the nine claims 
of the patent provide means for heating the whole closure,, that is, 
means "for heating the assembled members of the closure," of which 
the cork disk is one. The patentée states and réitérâtes the importance 
of heating the cork disk as well as heating the fusible collet. He 
States that — 

"the assembled parts of the closure are subjected to heat whlle In the con- 
dition in which they leave the <iles oï the assembling machine," and that "heat 
is employed to soften or fuse the protecting or binding médium located be- 
tween the packing or sealing gasket and the métal cap, and after the parts are 
thoroughly heated they are allowed to cool." 

He provides an arrangement — 

"in which the heating action on the memiers of any one closure may be con- 
tinued a sufficiently long time to thoroughly soften the binding material and 
to drive ont any moisture or air in the material or between the members." 

2. Having provided for thorough heating of every member of the 
entire closure, Wheeler directs that the heating shall be accomplished 
while the closure is not under pressure, distinguishing his conception 
from Painter's 1905 method. He states: 
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"During the heating action of the pairU they are not subjected to pressure 
or to any action whlch would tend to confine any mcisture or air which may 
be in the matericU or in tlie pit-holes or crevioes thereof or poeketed between 
ttie members of tlie closure, but on the contrary, ttie assemhled parts are 
left entlrely free for the escape of any moisture or for the escape of the air 
in expandlng." 

Thus far he provides means for heating the entire closure while 
not under pressure. 

3. The remaining means disclosed by Wheeler to produce the ad- 
hesive union of the parts of a closure, relate to cooling the heated 
closure while under pressure. 

Wheeler's patent was a success, He solved the problem of trapped 
gases in assembled closure. 

This was the state of the art when the défendant chose to enter it. 
To what was the défendant entitled? It was entitled to make a crown 
cap in design and of members and material identical with that made by 
the complainant, the patent covering such a cap having expired. It 
was free to make it in the way disclosed by Painter, the original in- 
ventor, because Painter's monopoly ended with the life of his patent, 
and his invention then belonged to the world. 

Upon entering the art, with what was the défendant confronted? 
While it was free to unité an assembled closure without pressure by 
the old unpatented oven method, it was confronted with the known 
faults of that method. It was likewise confronted with the Painter 
patents of 1905 and 1908, which, for whatever they were worth, pre- 
vented it uniting the parts of an assembled closure by heating and 
cooling them under pressure. Wheeler's assembling patent of 1905 was 
a barrier to the use of the best known method of assembling the parts 
of a closure, and Wheeler's uniting patent of 1908 foreclosed to the 
défendant the method of uniting the parts of an assembled closure by 
heating while not under pressure and by cooling while under pres- 
sure. In a word, the entire art as disclosed by the defective oven 
method and the later Painter and Wheeler patents, contemplated unit- 
ing by beat, either with or without pressure, the parts of a previously 
assembled closure, and thèse were the only known methods of unit- 
ing the parts of a closure, unless, indeed, the original Painter patent 
disclosed another. So, upon entering the art, the défendant found that 
ail known means for solving the recognized problem of entrapped gas 
in assembled closures were either defective or pre-empted. What did 
the défendant do ? The known mechanism to solve the great problem 
being forbidden it, the défendant set about to devise a mechanism 
that avoided the problem to which the mechanism of its predecessors 
related, and in doing this it went back to the original Painter patent 
long expired. From that master of the art the défendant learned 
several things, that in order to unité the members of a closure, it was 
not necessary to assemble and bind them together bef ore heating them ; 
that in fact it was not at ail necessary to beat every member; that 
the fusible member alone might be heated before inserting the cork 
member, and that after heating the fusible member, the unheated 
cork member might be compressed upon the fused member, and a 
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union established. But it is contended that Painter's- method did rtot 
effect perfect union. That may be true, and if the défendant f ollowed 
Painter, the union efïected by its machine may. likéwise be imperfect. 
But this is unimportant, if the, défendant f ollowed Painter, for the de- 
fendant was free to employ Painter's method, whether tlie union it 
produced was perfect or defective. It is also contended that in 
disclosing his method, Painter did not state that his purpose was to 
prevent the trapping of gases and the puffing of closure, yet if Paint- 
er's method did prevent such ti"apping and puffing, the défendant was 
free to foUow it whether Painter intended it or was ignorant of it, if 
the défendant f ollowed it by means not patented by Wheeler. It is 
insistently urged that while Painter disclosed an order and method for 
uniting the members of a closure, he disclosed no means to carry his 
method into practice. This is unimportant, if the défendant followed 
the steps in Painter's order by means of its own. 

And lastly, the défendant is charged, not with infringement of a 
patented method of the complainant, for it had none, but with appro- 
priating and infringing the mechanism of the Wheeler patent to 
make effective the method it employed. Hère we reach the real issue. 

What is the mechanism by which, in one machine, the défendant 
assembles and united the parts of a closure? 

In the machine of the défendant, the empty métal shells are placed 
in an inverted position upon a rotating dial. This dial carries the 
shells through a raceway, and delivers them one by one to successive 
pockets in a second rotating dial, which brings the shells in succession 
beneath a device for cutting the fusible adhesive substance and plac- 
ing the collets within the shell. Each shell, with a collet of fusible 
adhesive substance loosely placed within it, is carried around by the 
same dial until it strikes an incline by which it is shunted into one 
of the pockets of a third rotating dial, each successive shell containing 
its adhesive substance thus passing from one dial to the other. The 
shells on the third dial are carried in succession under a device for 
heating the adhesive substance so as to soften it. This heating de- 
vice is simply a blow-pipe burner, having three downward jets, which 
play but an instant upon the fusible collets as they pass beneath them. 
Gases generated by the beat pass freely into the air, as the cork disk 
bas not as yet been placed in the shell to bind or entrap them. As 
the shells pâss in succession from under the burners, the adhesive sub- 
stance in each now being fused and the gases therefrom escaping 
in transit, they are again deflected into pockets of another rotating 
dial, which is the fourth and the last dial upon which the closures are 
placed. Over this dial is suspended a pile of unheated cork disks held 
in an upright tube. The cork disks descend and pass one at a time 
into pockets in the surface of a rotating carrier, by means of which 
they are brought in succession to a point immediately over the path 
of the métal shells containing the fused binding material. A battery 
of plungers is provided, one plunger arranged above each pocket of 
the dial carrying the shells with their fused adhesive material. This 
battery rotâtes with the dial at the same speed. Neither the dial 
upon which the closures are last placed nor the battery of plungers 
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is artificially cooled. A cam track serves to hold the plungers elevated 
until it ends abruptly at a point where a suspended cork disk and a 
métal shell beneath come for an instant into alignment. As the head 
of the plunger runs off the cam track, a plunger is snapped down, 
causing it to instantaneously drive or thrust the cdld cork disk into 
the métal shell upon the previously heated and softened adhesive sub- 
stance and the plunger remains in its depressed position for a period 
of "somewhat less than three seconds" "until the plunger has made 
about half a révolution" and reaches a point where it rides up on the 
cam track and releases the now cooled and finished closure. 

No one of the éléments in the mechanism or organization of the 
complainant's machine is independently patented by the Wheeler pat- 
ent. That patent is for an organization or apparatus intended to start 
with a given product, and by a certain orderly procédure or succession 
of steps to accomplish a given resuit. It starts with an assembled clo- 
sure. Therefore, it starts with the problem which every such closure 
carries shut up within it. 

The machine of the défendant likewise comprises an organization 
or apparatus intended to accomplish a given resuit by a certain, and, 
it is claimed, by a différent procédure or succession of steps. It starts 
not with an assembled closure, in every one of which is inclosed a 
problem, but with only one member of the closure, which is the open 
shell. This is the first step of assembling in the defendant's machine. 
It then places a fusible collet within the hollow of the shell. This is 
the second assembling step. To this point there is no question of 
infringement, because to this point the défendant has donc nothing 
but assemble two members of the closure, while Wheeler's uniting 
machine starts with the whole closure assembled. 

The first step under the Wheeler patent is the application of beat, 
which is the third step in the order of things pursued by the défend- 
ant. Wheeler beats for thirty seconds, at a température of 320 de- 
grees F., the three members of the closure, and for différent purposes. 
He beats the collet to fuse the adhesive, and he beats the cork disk 
to expel gas from its interstices and to make it more readily adhesive. 
By its third step, the défendant beats the fusible collet likewise to 
melt the adhesive. It beats it while it is in transit and but for an in- 
stant, using but a fraction of a second instead of the thirty seconds. 
It therefore employs a higher température. It does not directly 
beat the cork disk at ail. Whether it beats it indirectly for the several 
purposes for which Wheeler beats it and by means équivalent to those 
employed by Wheeler, is the heart of this controversy. 

The complainant contends that the défendant beats the cork disk 
to the same température, by substantially the same means, and for the 
same purposes as Wheeler beats it, and that it beats both the fusible 
collet member and the cork disk member while not under pressure, 
ivhich is the essence of the Wheeler patent, contending that in heating 
the shell and fusible collet under a température of between 2,000 and 
2,500 degrees F. and passing them while so highly heated under a 
cold cork disk suspended but three-eighths of an inch above them, the 
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cork îs heated by radiation to the point at which the cork disk is 
heated in the Wheeler heating chamber before it is cdmpressed by the 
plunger into the molten fused adhesive. The complainant claims that 
in heating the fusible collet and then an instant later heating the cork 
disk by radiation from the collet, instead o£ heating the two together 
as in the Wheeler patent, there is a change in time anû location of the 
heating of the two members that makes the différence in the defend- 
ant's procédure wholly one of form; that it utilizes the function of 
the Wheeler device and appropriâtes the substance of that invention 
in heating both the collet and the cork before pressure is applied. 

This argument is somewhat weakened by the further contention of 
the complainant that any deficiency in beat transmitted to the cork 
by radiation is supplied by contact with the fused collet when the cork 
is driven upon it by pressure of the plunger. The Wheeler patent 
does not include but expressly disclaims heating under pressure. 

Recognizing that the mechanism of every machine patent, whether 
broad or narrow, is entitled to some range of équivalents, and com- 
prehending that the heating of the cork member, as well as the other 
members of the closure, before pressure is applied, is the essence of 
the Wheeler invention, we must inquire first whether the défendant 
heats its cork member, and, if so, whether it beats it in the way and 
for the purposes disclosed by Wheeler. 

Under the Wheeler patent, the cork member is heated in an asbestos 
lined heating chamber for a period of thirty seconds at a maintained 
température of 32G degrees F. It is so heated for two purposes : First, 
to make it readily adhesive when brought in contact with the molten 
adhesive médium ; second, to expel air and gases from its crevices. 
It is heated on its upper and lower sides and through and through. 

The defendant's device has no mechanism for heating the cork disk. 
But it is charged that it heats it, nevertheless. The fusible collet is 
passed under three gas jets of a température of from 2,000 to 2,500- 
degrees F. It is claimed by the complainant that the collet is sub- 
jected to this extraordinarily high température so as to carry tO' the 
cold cork the quantity of beat it would receive in the Wheeler heating 
chamber in thirty seconds. Every dial of the defendant's device is 
continuously in motion. No arrangement is made or is possible by 
which the collet can be slowly heated under low température ; the very 
speed with which it passes the heating point, which is a fraction of a 
second, requires beat of a high température to fuse the adhesive and 
keep it fused while it passes through the air to the point where it re- 
ceives the cork disk. So a very high température is applied. What 
bappens from the instant of the application? When the shell, with 
us lused collet,' passes from beneath the fiâmes it begins instantly to- 
cool. It passes from the heating dial to the compressing, dial, and trav- 
els some distance with the molten adhesive exposed to the température 
of the open air, until it reaches a point immediately beneath and in 
perfect alignment with a cold cork disk, which is instantly thrust down 
into the molten mass. At this point pressure begins, and the com- 
plainant's claim of a patent monopoly for heating without pressure 
ends. 
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Although the heated collet continues its transit and does not stop an 
instant anywhere, it cannot be denied that during "the very small 
fraction of a second" the fused collet is beneath the cold cork disk, 
some beat is transmitted to it by radiation. What beat is thus trans- 
mitted reaches principally, if not entirely, the under side of the disk. 
It certainly does not impregnate the whole disk as is donc during 
the thirty seconds of beating in the chamber of the Wheeler device, 
and does not beat it to a température by whicb gases are generated 
throughout the body of the disk and expelled from its cracks and crev- 
ices. We are of opinion that what beat is thus transmitted is inci- 
dental and without purpose, or, as stated in the testimony, is "a wholly 
negligible amount," and neither by intent nor resuit constitutes the step 
taken by Wheeler in heating the. cork disk purposefully, continuously 
and tborougbly. So mucb for heating the cork disk before impact 
and pressure. Now, what happens when the plunger thrusts the rela- 
tively cold cork disk into the fused material of the collet? The an- 
swer may be the same thing that happened when Painter, in 1892, 
thrust a cold cork disk into the fused adbesive material. Of course, 
some beat is transmitted from one to the other. No cold substance 
can be thrust against a bot substance without the transf er of some beat 
units from one to the other ; but the beat thus transmitted does not 
permeate the cork disk and drive out the gases from ail of its cracks 
and crevices, whicb was the cardinal tbing intended by Wheeler in 
heating the cork disk for a long time. The heating of the cork disk 
by contact with and pressure upon the fused adhesive, whatever the 
température may be, is no belp to the complainant in this litigation, 
for it produces a condition not only inconsistent with the claims and 
description of Wheeler's patent, but distinctly condemned by Wheeler, 
who particularly pointed out that — 

"if the pressure takes place before or HmuUaneously with the heating, any 
air contained in the pit-holes or crevices of the packing (i, e. cork disk) or 
between the members of the closure, or any moisture présent on or about the 
members (i. e. cork disk) may, by expandlng, tend to separate the parts and 
prevent them from uniting perfectly under continued pressure." 

If the cork disk in the defendant's device is bigbly heated by com- 
pression into the fused adbesive, such heating under pressure might 
be claimed to be équivalent to heating under the pressure disclosed by 
the Painter patents of 1905 and 1908. As thèse hâve been withdrawn 
from this suit, and as heating under pressure is distinctly disclaimed 
by the patent in suit and declared by the patentée to be an improper 
method of heating the cork disk, no infringement can be found in the 
defendant's device in so far as heating is effected at the instant of 
pressure and subsequently thereto. 

That the cork disk in the defendant's device is not as highly heated 
as the cork disk in the complainant's, is further proven by the testi- 
mony that notwithstanding the mucb higher température to which the 
defendant's adbesive is for an instant subjected, it takes "somewhat 
less than three seconds" or "one-half révolution of the plunger" at at- 
mospheric température, to cool the whole closure, while in the com- 
plainant's machine, it takes "almost a fuU révolution of the plunger" 
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artificially chilled by sprays of cold water or jets of compressée! aîr to 
cool the closure. 

We are of opinion that Wheeler intended to heat tHe cork disks 
thoroughly, as stated by him in his spécification, and that the défend- 
ant did not intend to heat them at ail, except at the instant of impact 
as disclosed by Painter. In the defendant's device, when the plunger 
thrusts the cork disk into the shell, it complètes its last step of assem- 
bling and performs its first act of physically uniting the parts of the 
closure. In other words, in assembling the closure, the défendant stops 
where Wheeler starts, and in uniting the closure, both stop by continu^ 
ing the applied pressure for the purpose of cooling. Therefore, it 
seems to us that the défendant has not employed the complainant's 
heating means either to the extent in which Wheeler uses it, upon the 
parts which Wheeler requires, or for the purpose which Wheeler dis- 
closes. The défendant cannot be charged with appropriating the com- 
plainant's heating means. 

The question remaining is whether the défendant can be charged 
with infringing the Wheeler cooling means. Both the complainant and 
the défendant employ means for cooling closures under pressure. The 
original Painter patent foUowed by the défendant provided for press- 
ing an unheated cork disk upon hot adhesive matter in order to secure 
union by adhésion, but did not disclose the advantage of continued 
pressure during cooling. In the Wheeler device the plunger that de- 
scends to compress the three members of the closure is permitted to re- 
main down for thirty seconds. In the defendant's device, the plunger 
that drives in place the cold cork disk upon the hot adhesive remains 
in place "somewhat less than three seconds." In each device, the 
plunger remains down a sufficient time to effect adhésion. Painter 
early disclosed the necessity of pressure to produce adhésion. 

VVheeler claims no patent upon the plunger device, and of course has 
no monopoly of the élément of cooling. The organization to produce 
perfect adhésion, for which a patent was granted, included, as one of 
its steps, means to cool under such pressure, but such means, as a sep- 
arate or independent invention, were neither patented nor invented by 
Wheeler. They were embodied in Painter's patented inventions of 
1905 and 1908. If in the cooling means of the defendant's machine 
infringement exists at ail, it is infringement of the withdrawn patents 
and not of the device of the patent in suit. 

Our conclusion is that the device of the défendant does not infringe 
the device of the complainant, either with respect to means for heat- 
ing or cooling, because in entering the art the défendant avoided the 
problem of the complainant by avoiding a practice that created the 
problem. It is presumed to hâve known what the art disclosed. Among 
other things, the art disclosed the problem of entrapped gases between 
members of an assembled closure. It proceeded to assemble the 
members of a closure in an order and to heat the one member that re- 
quired fusion at a time when gases could not be entrapped and when 
they were free to escape into the air. In thus avoiding the problem, 
the défendant avoided the necessity of solving it and established an 
order of assembling and uniting the members of the closure entirely 
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différent from that employée! by Wheeler, and precisely like the ordér 
disclosed by Painter in his original patent, so far as the number o£ 
the steps disclosed by Painter was used by the défendant. 

We find nothing in the litigation in the Second Circuit concerning 
the Wheeler patent that bears upon or is décisive of the issue in this 
case, excepting so much of the decree as affirms the validity of the 
Wheeler patent. We likewise hold the patent valid, but also hold that 
it is not infringed by the device of the défendant 

The decree below is affirmed. 



NOETH AMERICAN CHEMICAL CO. v. KENO STJPPLT CO. (two cases). 

KENO SUPPLY CO. v. NORTH AMERICAN CHEMICAL CO. 

(Circuit Court of Appeals, First Circuit. October 14, 1915.) 

Nos. 1117-1119. 

1. Patents (S=>328 — Invention — Peocess of Pilling Shoe BorroMa. 

The Tboma patent, No. 808,224, for tlie art of filling slioes, held vold 
for lack of invention. 

2. Patents (§=328 — Validitt and Infbingement — Shoe- Filling Appaeatus. 

Tlie Arnold patent, No. 808,227, for a shoe-flUing apparatus, held void 
for lack of invention, and also not infringed. 

3. Patents (g=>328 — Validitt and Infbingement — Shoe Bottom Filles. 

A decree afflrmed, which liolds valid and infringed the Thoma patent, 
No. 832,002, for a shoe bottom flUer. 

4. Patents ©=167 — Construction — Référence to Spécification. 

Claims in a patent are frequently explained, and must necessarlly be 
explained, by référence to the spécification ; but claims which are lacking 
in the deflniteness or cieamess required by statute cannot be thus made 
good. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 243; Dec. Dlg. 
i®=>167.] 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the North American Chemical Company against 
the Keno Supply Company. From the decree, both parties appeal. 
Affirmed. 

The following is the opinion of Dodge, District Judge, in the court 
below : 

Three United States patents are in suit in this case, ail owned by 
the plaintiff company. They are No. 808,224, issued December 26, 
1905, to Andrew Thoma; No. 808,227, issued on the same day, to 
William B. Arnold ; No. 832,002, issued September 25, 1906, to An- 
drew Thoma. Ail three were applied for on the same day, August 
28, 1905. 

The first-named patent (808,224) has 8 claims in ail, and the bill al- 
lèges that 6 are particularly infringed by the défendant — Nos. 1, 3, 5, 6, 

@=»For otli,er casea see same topic & KEIY-NUMBER lu ail Key-Numbered Digests & Indexes 
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7, and 8. The second (808,227) has 10 claims ; 2 of tliem, Nos. 1 and 8, 
"being specified as particularly infringed. The remaining patent (832,- 
002) has 37 claims ; 10 of them, according to the bill, Nos. 1 to 4, 6 te 
10, and 14, being the ones particularly infringed. 

No. 832,002, last mentioned, is for "shoe filler package and process 
of making the same." In his disclosure the patentée, Thoma, states 
that he has obtained the best results by mixing certain ingrédients, in 
specified proportions, in a manner he describes, but has also found a 
TLumber of means of attaining his object, ail of which are not disclosed. 
The plaintifï calls this a patent covering a compound or manufacture, 
and speaks of it as the "product patent." 

No. 808,224, also issued to Thoma, is said to cover the art of applying 
the filler of No. 832,002 to shoes, and the plaintifï: speaks of it as the 
"process patent." 

No. 808,227, to Arnold, is for an "improvement in shoe-filling ap- 
paratus," is said to cover the apparatus used in applying Thoma's filler 
to shoes by Thoma's process, and is spoken of as the "machine patent." 

[ 1 ] The product of No. 832,002 being thus involved in the inventions 
described in the other two patents, it will be convenient to consider that 
(the "product patent") first. The spécification is prolix, not always 
clear, and contains much unnecessary répétition. Its most important 
f eatures may be stated in substance as f oUows : 

The patentée begins by stating that the filler in common use at the 
time of his invention is made of comminuted cork mixed with rubber 
cément (rubber dissolved in naphtha). He refers at this point to United 
States patent to Howland No. 458,421 (1891), which describes a filler 
so composed. He then sets forth the disadvantages attending its use, 
as f ollows : 

The volatile nature of the naphtha in the rubber cernent requires a 
supply to be made fresh for each day's work, and involves large evapo- 
ration loss. 

There is difficulty in handling the mixture so as to keep "the cément 
and adjacent articles clean." 

The danger of fire from evaporating naphtha — perhaps the greatest 
disadvantage. 

The mixture dries so slowly as to retard the work of the entire fac- 
tory. 

It soon becomes dry and brittle in the shoe, causing the latter to wear 
unevenly. 

The patentee's filler, it is then said, cannot evaporate, nor lose its elas- 
tic, waterproof, etc., qualities by reason of âge, but remains in proper 
condition, and adhèrent to the leather, during the life of the shoe. It 
can be made into convenient, portable package shapes, though not hard 
or solid, so as to be supplied ready made and stored until used, and it 
can be heated and cooled repeatedly without losing its characteristics. 
It has a low melting point, and cools or sets rapidly when spread thin 
on the damp shoe bottom, The patentee's object is stated to be : 

"To do away with the delay of the slow-settlng rubber cernent fiUer, and 
with the objectlonable features thereof due to the use of, and the evaporat- 
ing of, the naphtha solvent" 
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How he attains his object is then disclosed. About five parts gutta 
percha, three parts resin, and two parts paraffin oil are mixed and sub- 
jected to a melting beat, which disintegrates the gutta percha and unités 
it with the resinous part. The mixture, rendered thin and smooth in 
two to four hours, by this means, is then thoroughiy mixed with ground 
cork, or the Hke, and, being strongly adhesive, affords an excellent elas- 
tic médium between the cork granules. Cork or any other substance 
adapted to give body to the mass, and capable of elastic yielding in ail 
directions, may be used. Instead of gutta percha, other vegetable gums 
(some of which are named), or low grade rubber, to some extent, may 
be used. The oil being varied in amount, according to their quality and 
jts own quality, it may be either vegetable or minerai oil and either 
thick or thin. 

The mixture is spread out in thin layers, partially cooled, then gather- 
ed into small quantities, compacted into loaf form, kept under pressure 
until stuck together in a mass, preferably compressed again when slight- 
ly cooler, and then provided with an external coating of ground cork, 
or other material capable of becoming part of the loaf which will ad- 
hère without sinking in, thus leaving the loaf not sticky enough to pre- 
vent ready handling, yet capable of being put into the melting pot just 
as it is. 

One of the most important results of the invention, according to the 
patent, is the provision of a "portable ever-ready filler, having the char- 
acteristics mentioned." The "two most important distinguishing fea- 
tures" of the invention are later said to be : (1) The filler is unchange- 
able in character, instead of becoming brittle and non-sticky ; (2) it is 
quick-setting, without becoming hard. 

The patentée regards his invention as "broadly novel in certain par- 
ticulars as pointed out in the claims," and therefore wishes it under- 
stood that in those particulars he is not limited to the preferred binder 
described. 

Thirty-seven claims follow. Nos. 1 to 14 are for a shoe bottom filler 
consisting of a mass having characteristics described, or composed of à 
base and a binder having diaracteristics described. 

AJl the claims said to be particularly infringed are claims included in 
this group. Nos. 15 to 32 are for a shoe bottom filler in the form of a 
self-contained loaf which is described in a variety of ways, and Nos. 33 
to 37 are for the described process of making a self-contained loaf of 
shoe filler. No claim belonging to either of the two last-mentioned 
groups is specified as particularly infringed. 

The défendant compounds the filler which it sells by employing a 
binder for its comminuted cork composed of the following ingrédients : 
Resin, 9 pounds; pontianac resin, one-fourth pound; asphalt, iy2 
pounds ; brown pitch, 1% pounds ; oil, 8 pounds — thèse being the quan- 
tities used for each 12 pounds of cork. The above proportions are 
slightly varied according to circumstances. It does not appear that the 
défendant makes its filler into or sells it in the form of self-contained 
loaves like the plaintiff's. The method of mixing the ingrédients does 
not dififer materially f rom the patentee's method. The resulting coai- 
pound is put into cartons or boxes, each holding 5 pounds. 

22TÏ'.— 5 
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The défendant thus omîts the gutta percha of the foirmula whereby 
the patentée says he has obtained the best results, using instead moré 
resin and pontianac resin, The patentée has stated that other vegetable 
gums, pontianac among those he names, may be used instead of gutta 
percha. The asphalt and brown pitch, which are added in small pro- 
portion, fall under the description of minerai oils. The défendant, Hke 
the plaintifif, has provided a binder for its cork base without using an 
ingrédient containing naphtha, and has thus done away with the delay 
due to the slow setting of a mixture containing naphtha, and the objec- 
tionable features due to its evaporation. It substitutes, for certain in- 
grédients in the patentee's preferred mixture, only well-known équiva- 
lents. I see no reason to doubt that it makes its filler by what is in sub- 
stance the method of the patent ; and, restricting the claims in issue to 
a shoe-bottom filler produced according to the disclosure of the patent, 
I think they are inf ringed if they are vaUd. It does not seem to me that 
the patentee's described method of making a shoe bottom filler can 
fairly be said to be anticipated by the prior patents to Petersen (1882), 
Grunzweig (1889), or Goodall (1891). In neither of thèse is the produc- 
tion of a compound adapted for use in filling shoes contemplated, nor 
does either appear to show how such a compound may be made. 

The plaintiff contends for a construction of the claims in suit much 
broader than that above indicated. It insists that the invention patent- 
ed is "of a pioneer character," and that, especially since this is true, the 
patentée is entitled to claim his product "identifîed by its physical char- 
acteristics" ; thus covering every article possessing the specified char- 
acteristics, without regard to the ingrédients which compose it or the 
method whereby it is compounded. 

I do not find sufficient ground to believe that the invention described 
in this patent is properly to be regarded as "pioneer" in character, or 
that the product thereof is "new" in the sensé necessary to support the 
plaintifï's contention. So far as appears from the disclosure of the 
patent, the patentée did no more than show how to make a filler free 
from the disadvantages he mentions involved in the use of fillers con- 
taining naphtha. Except for those disadvantages, the rubber cément 
filler does not appear to hâve been unsatisfactory. The évidence af- 
fords reason to believe that, apart from them, it was little, if any, in- 
f erior in any essential respect to that produced by the patentée, provid- 
ed that the rubber cément was of the best quality and free from adul- 
tération. What the patentée provided, therefore, was an improved 
filler, but not one sufficiently superior in quality or différent in kind 
from anything before known to justify calling it a new filler, or re- 
garding the patentée as fîrst in a new field of invention. 

That the use of rubber cément fillers has been almost everywhere 
abandoned in favor of a filler made and sold by the plaintiff under the 
name of "Besto" may be regarded as proved. But it has also appeared 
that the binder employed in making "Besto" contains hardly any of the 
ingrédients mentioned in the patent and is not prepared according to 
the method therein described. It is made mainly of "wax tailings," or 
the résinons residuum of petroleum, rendered properly elastic by the 
addition of a very small amount of paraffin oil, and, according to the 
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disclosure of a later United States patent issued to Thoma July 30, 1907 
(No. 861,555), for an improvement in innersole fillers. Thoma's appli- 
cation for this patent was filed May 15, 1905. It further appears that 
the plaintiff has made and sold fillers according to the patent in suif, 
only to a limited extent, having almost immediately substituted "Besto,'' 
becausè "wax tailings" cost so much less than gutta percha ; also thaï 
"Besto" has been preferred by purchasers who formerly used rubber 
cément fiUer because it was so much cheaper. In view of ail the above, 
the undisputed commercial success of "Besto" affords little reason for 
crediting the patentée with the invention of a new filler, or with having 
been a pioneer inventor. The quick disappearance of the old rubber 
cernent filler as soon as purchasers w^ere able to obtain "Besto" is fully 
accounted for by the f act that the new filler was cheaper and answered 
the purposes of the old filler without involving the use of naphtha, and 
is no indication that the new filler was also regarded as superior in 
other respects. 

Thoma states, in his "Besto" patent No. 861,555, that it is subordi- 
nate to his copending application for his patent No. 832,002, now under 
considération, and that he has therein — 

"plaœd the broad claims whlch are generlc to the several différent varletles 
of shoe Aller, * ♦ * the présent case being restricted to the specles of my 
Aller which dépends upon the resinous residuum of petroleum or sticky was 
tailings." 

This is another way of stating the claim he makes hère, that the in- 
vention described in the patent under considération is of a character 
which entitles him to cover every composition for fiUing shoes, however 
made or from whatever materials, if only it, or the base or the binder 
employed in it, can be said to hâve such qualities as the claims in suit 
mention. Claim 9, which may be taken for an example, is as.foUows: 

"A shoe-bottom Aller, consisting of a permanently plastic, quick setting, 
waterproof mas.s adhèrent to leather, and composed of a Anely comminuted 
Aller material whose granules are thinly coated with a tenacioua, tough 
binder, which is rendered teniporarily highly Auid by moderate beat." 

. No décision is f ound in which it is held or recognized that the product 
of a described process, whether it be called a manufacture or a com- 
position of matter, can properly be claimed in terms like thèse, so as to 
cover every product to which the same terms are capable of application. 
If there are any circumstances in which such claims for a product could 
be held valid to their full extent, I am unable to believe that they can 
be so treated in a case like this, where the invention is, at most, of an 
improved filler, not of one wholly différent in kind from any that pre- 
ceded it. In American, etc., Co. v. Howland, etc., Co., 80 Fed. 395, 400, 
25 C. C. A. 500, upon which the plaintiff relies, it was held that the 
patentee's claims for an improved pulp digester, covering, among other 
things, a continuons lining "of cernent," without specifymg the kind of 
cément, were not limited to ordinary hydraulic cément, or to the par- 
ticular cementitious mixtures he had chemically and commercially iso- 
lated as individuals, but were to be construed as including ail such mix- 
tures as ordinarily skilled chemists might be expected to find as an- 
swering the described conditions. Not only does this fall far short of 
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what is required to sustain the plaintiff's contention, but the patentee's 
conceptian in that case was wholly new. He had "discovered a new 
property or force in matter"; i. e., that cernent or cementitious mix- 
tures generally would adhère to the iron shell of a digester, resist hot 
acid, and protect the shell therefrom. Thoma cannot be said to hâve 
made any discovery of such character. In view of the fact that he 
appears to hâve devised and disclosed an improvement of value, I do 
not regard the character of his claims in suit as sufïicient ground for 
holding them invalid, as the défendant contends; but I cannot give 
them a construction broader than that adopted above. 

[2] Corning next to the "process patent," No. 808,224, the patentée 
déclares in his spécification that, besides providing a fiUer which will 
neither evaporate, cave in, cling ta the tool, or remain moist and refuse 
to set indefinitely, he bas devised a method which makes the shoe ab- 
solutely waterproof, gives it "a high degree of pliability and elasticity 
or resiliency of tread," securing at the same time the main advantages 
of quick setting, perf ect adhérence to the leather, even if damp, econ- 
omy, unifbfmity, and neatness. He refers to the Arnold machine (be- 
ing the machine of patent No. 808,227), which he says has been in- 
vented foi- carrying out his method commercially. 

What is to be donc in carrying out his "method" is next stated. The 
first step is to prépare — 

"a Aller of any suitable materials which wlU be permanently pliable, will 
not evaporate, will adhère flrmly and permanently to leather or the like, and 
be seml-solid when cold, and f reely plastic or semi-fluid when properly heated, 
and will be quick setting, such a compound being formed of a mixture of com- 
minuted cork, gutta percha, resin, and paraffln oil (about five parts of the 
gutta percha to three of the resin and two of the oll), and when thèse are 
thoroughly mixed under heat the resulting Aller may be permitted to stand 
indeAnitely." 

The next step is to provide a suitable machine ormechanism; the 
Arnold machine being shown in the accompanying drawings, and ref er- 
red to as an instance of such a machine. 

Having provided the filler and mechanism as above, pails, contained 
in the steam-jacketed top of the machine, are filled with the filler and 
heated by turning steam into the steam jacket. The filler in the pails, 
being thus melted, is turned in this condition into a dip pot, also con- 
tained in the steam-jacketed top. The melted filler in proper quantity 
is taken from the dip pot and spread upon the inner sole of the shoe in- 
to the cavity to be filled. The body-of filler thus placed in the cavity is 
pressed against a roU kept hot by the steam which beats the steam 
jacket, being admitted thereto through a pipe forming the axis of the 
roll. By this pressure against' the hot roll the outer surface of the filler 
in the cavity is "superheated," the binder of the filler is caused to flow 
or spread laterally into ail corners of the cavity and in the sewing of 
the shoe, so as to form tight joints, the top surface of the filler com- 
pressed, smoothed, and leveled, and the filler spread by the vertical 
pressure of the roll, not only so as to fill ail crevices, needle holes, etc.,, 
but so as to adhère to the bottom and sides of the cavity. The shoe is 
then ready to hâve its outer sole attached in the usual manner. 
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The patentée then déclares that a shoe thus constructed has "perma- 
nent solidity" and even wearing qualities, a high degree of resiliency 
and pliability, is permanently waterproof, in comparison with "the old 
construction," is equally light, less expensive, and more quickly made, 
and that its construction, being "performed under beat," gives a "ho- 
mogeneous character" to the parts, which, when subjected to pressure 
under heat, are ail bound together by the fiUer. 

The patentée next restâtes the advantages possessed by his fiUer, in 
virtue of the f act that there is no naphtha in it, in much the same terms 
as used in his "product patent." 

He concludes by stating that he wishes it understood that he is not 
limited to the mechanical détails shown, that the ingrédients of his fîller 
may be varied, that he has several fillers meeting the requirements of 
his method, that that filler and other détails are covered in other appli- 
cations, and that this is limited to the art or method forming part of his 
"new System of shoe manufacture." 

Apart from the patented filler of No. 832,002 and the patented ma- 
chine of No. 808,227 (below considered), I can find no patentable novel- 
ty in what this patent discloses. Whatever else the patent describes 
amounts to nothing more, so far as I can see, than causing plastic ma- 
terials which heat will soften to fill a cavity by pressure with a heated 
tool. This seems to me an obvious mechanical process, involving no in- 
ventive idea, given the patented filler, whether Arnold's or any other 
"suitable" machine be used in çarrying it out. Finding nothing pat- 
entable in the described method of putting the filler into the shoe, I 
hold this patent invalid. 

[3] Finally, as to the Arnold patent. No. .808,227, the apparatus 
therein described, as has been stated above, consists of a steam-jacketed 
table, comprising steam-jacketed compartments, each to receive a fiUing 
pot for melting the Thoma filler and closed by a cover, and containing 
also an adjacent shallow dip pot, above the rear end whereof is the roU 
above mentioned in considering patent No. 808,224. This is heated by 
steam, which passes into and beats the steam-jacketed table through a 
pipe whereon the roll turns as its axis. The patent calls the roU a 
"superheating tool," and déclares that it constitutes the most important 
feature of the invention by reason of its position close to the delivery 
end of the dip pot. The roll is so shaped as to hâve a surface in part 
straight, in part concave, and in part convex, so that the shoe may be 
pressed against either as required to give the filler the exact surface and 
compression desired. On the top of the steam-jacketed table, conven- 
iently near the dip pot and roll, is an arrangement into which dip knives 
used in spreading melted filler on the shoe may be thrust, when not in 
use, and kept hot by being pressed against the heated surface of the 
table, so as to hâve a heated knife always at hand for use in transfer- 
ring filler from the dip pot to the shoe, without chilHng it by the use of 
an unheated knife. 

The two claims said to be particularly inf ringed are : 

"1. In a sboe-filling apparatus, means for aupplying hot filler for a shoe, 
and superheating means mounted close to the delivery end of said supplying 
means for instantly applying a superheated contact over the top of the 
filled surface of the shoe." 
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"8. In a shoe-fllllng apparatus, a heated dlp pot for supplying hot Aller for 
a shoe, a stand provided with a superheating tool niounted close to the open 
end of said pot In position to permit the shoe, when filled, to be f reely and In- 
stantly manlpulated In pressing engagement wltli said superheating tool, and 
qulck-heating means at one side of sald dlp pot for heating the dip knlves used 
for applying the Aller from to pot to the shoe." 

I am unable, notwithstanding the presumption in favor of the patent 
and the plaintiff's argument, to believe that this patent describes any- 
thing more than an aggregation of familiar devices, each perforniing 
its separate function and accomplishing its separate resuit in substan- 
tially the same manner and to substantially the same extent as if they 
had not been brought together in one structure resting on the same sup- 
port. Each is separately and successively used. I can see no resuit 
which can properly be regarded as due to their combined opération. It 
is doubtless highly désirable to hâve the melted filler close to the hot 
roll against which it is to be pressed when on the shoe, and to hâve the 
dip knives kept hot in a place close to the filler supply and the roll ; but 
juxtaposition is not combination. It is true that the patentée not only 
brings the separate devices close together, but also supplies them ail 
with heat from the same stèam. This, however, does not seem to me 
enough to make any substantial différence. In bringing the separate 
devices together as above, I think it clear that nothing beyond ordinary 
mechanical skill was required, and nothing which can fairly be called 
invention involved. 

I am obliged to consider this patent invalid for want of patentable 
invention. I should be unable, in any event, to treat the claims as cov- 
ering anything except the particular structure shown and described. 
So construed, they are not infringed. The defendant's steam-jacketed 
kettle has no roll, but has a portion of its outer surface flat, and kept 
hot, of course, by the steam within the jacket. The operator, having 
filled the shoe with heated filler from the kettle, presses the filler into 
the shoe by wiping or smoothing it against this flat portion of the heated 
kettle. 

The claims in suit of patent No. 832,002 are therefore held valid and 
infringed by the défendant. The claims in suit of the other two patents 
are both held invalid. There may be a decree accordingly. 

W. Orison Underwood, of Boston, Mass., for plaintifï., 
Francis J. V. Dakin, of Boston, Mass., for défendant. 

Bef ore PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This case dépends upon alleged infringe- 
ment of three patents for invention. The first is No. 832,002, ap- 
plication filed on August 28, 1905, and patent issued on September 
25, 1906, to Andrew Thoma. This is for the filler, and is entitled 
"Shoe-Filler Package, and Process for Making the Same," and is 
spoken of in the District Court as being for the "product." The next 
patent was issued to the same Andrew Thoma on December 16, 1905, 
on an application filed on August 28, 1905, entitled to be for "the art 
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of filling shoes," and is spoken of as for the "process." The third 
patent was issued to William B. Arnold on December 26, 1905, on an 
application filed on August 28, 1905, and is entitled as for "shoe-filling 
apparatus," and said to be "the machine or machinery," and is also 
said to cover the apparatus. Ail three are supposed to relate to the 
same art. 

The opinion of the learned judge of the District Court in thèse cases 
was passed down on February 6, 1915. It sustained the bill so far 
as patent No. 832,002 was concerned, and entered thereon an interlocu- 
tory decree for an accounting and an injunction. On tHe other pat- 
ents, namely, 808,224 and 808,227, being one for the process, and the 
other for the machine or machinery, the bill was ordered to be dis- 
missed, with costs. Both parties appealed to this court. 

[1,2] The learned judge of the District Court gave the case a very 
thorough and elaborate considération, and passed down a correspond- 
ingly thorough and elaborate opinion. So far as patents Nos. 808,224 
and 808,227 are concerned, this court agrées with that opinion, and 
the facts stated and the reasoning of the court are so full that it is the 
work of supererogation to go over the matter in détail, or do more 
than accept its conclusions in référence thereto, and so far as those 
two patents are concerned we accept that opinion as the opinion of this 
court, and reaffirm the judgment entered by him without further dé- 
tail. 

[3] With référence to patent No. 832,002 our views are not entirely 
harmonious with those of the District Court, and therefore we state 
them to some extent. There had been a great deal of shifting witb 
référence to the claims in that patent, with many amendments of a 
substantial character. It ail came down finally, so far as we are con- 
cerned, into the foUowing claims, Nos. 1, 2, 3, 4, 6, 7, 8, 9, 10, and 14: 

"1. A shoe bottom Aller, conslstlng of a base united with a binder into a 
permanently tenacious, qulck-setting, permanently elastic mass, capable ol 
being molded Into a thln pliable layer flUing the shoe bottom. 

"2. A shoe bottom Aller, consistlng of a normally unchangeable, permanent- 
ly elastic, quick-setting mass, composed of a base capable of ylelding in ail 
directions to pressure, united with a permanently sticby component. 

"3. A shoe bottom Aller, consistlng of a normally unchangeable, permanently 
elastic, quick-setting mass, composed of a base capable of yieldlng in ail di- 
rections to pressure, united with a permanently sticky component having a 
low melting point 

. "4. A shoe bottom Aller, consistlng of a normally unchangeable, perma- 
nently elastic, quick-setting mass, composed of a base capable of yieldlng in 
ail directions to pressure, united with a permanently sticky component h^vlng 
a low melting point and serving to reuder said mass waterproof." 

"6. A shoe bottom Aller, consistlng of a résilient base united with a viscous 
binder into a permanently tenacious, qulck-setting, permanently elastic, and 
water repeliant mass, capable of being molded into a thin, pliable layer, 
Alllug the shoe bottom. 

"7. A shoe bottom Aller consistlng of a normally unchangeable, permanently 
elastic, quick-setting mass, composed of Anely comminuted Aller material, 
baving each granule thinly coated with a permanently sticky binder, capable 
of being rendered highly Auid by moderate beat. 

"8. A shoe bottom Aller, consistlng of a Aller body in a fragmentary con- 
dition, thoroughly mixed with a binder into a permanently tenacious, quick- 
setting, permanently elastic, and moldable mass of a nonshifting consistency 
when cold. 
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"9. A shoe bottom Aller, consisting oi a permanently plastic, quick-setting, 
waterproof mass adhèrent to leather, and composed of flnely comminuted 
Aller material whose granules are thlnly coated with a tenacious, tough 
binder, whlch Is rendered temporarily highly Auld by moderate beat. 

"10. A shoe bottom Aller, consisting of Aller material in a fragmentary con- 
dition, and a binder whlch is permanently elastic, quick-setting, and perma- 
nently sticky; sald fragmentary Aller material and binder being thoroughly 
mixed together in the présence of beat for use in AUing the shoe." 

"14. A shoe bottom Aller, consisting of comminuted Aller material, held 
compactly together by a permanently Aexible, vlseous binder, in a permanently 
elastic mass of a consistency suitable for AUing in the cavity between the 
Inner sole and the ont sole of a shoe ; sald mass having a low meltlng point 
and betng compressible and résilient when cold." 

This patent was finally left with daims numbered 1 to 37 ; but the 
case was accepted by the District Court as standing on the claims which 
we hâve copied. The other claims were accepted by it as not essential 
to this litigation, probably because they were not in their terms in- 
fringed, as they were more spécifie, in that they described somewhat 
particularly varions articles which went into the combinations, as, for 
example, five parts of gutta percha, and three parts of resin, and two 
parts of paraffin oil were enumerated as "binders," while comminuted 
cork was given as the fiUing ; but we hâve nothing to do with this as 
the case stands before us. It now rests entirely on the claims which 
we hâve quoted, and which contain no practical express enumeration 
of the varions substances which enter into the product, or of the quan- 
tities of thèse substances, or of any of them. It will be seen that, in 
the claims so said to be in issue, there is an entire absence of ail such 
spécifie proportions or éléments, and that everything is left standing 
upon its qualities as described in them, with nothing whatever to ena- 
ble any one ordinarily skilled in the art to détermine the proportions 
or qualities required, except by experiment. Therefore, so far as 
thèse claims are concerned, the case is subject to the rule fully deter- 
mined by many décisions of the Suprême Court, and given in Walker 
on Patents (4th Ed.) § 178, as follows: 

"The statutory requirements, relevant to particularlty in the descriptions 
and claims of letters patent, are conditions précèdent to the authority of the 
Oommissioner of Patents to issue such documents; and, If such a document 
Is issued, the description or claims in which do not conform to thèse require- 
ments, then that document is void." 

In this patent the patentée seems to be confused between the "pro- 
cess" and the "product," and he confused the title of the patent accord- 
ingly. Ail that is left now is the "product" ; but it is a "product" 
whose usefulness dépends upon the proportions of the various éléments 
contained in it. Therefore, they need the same particular and plain 
statement as they would if they related to "process." 

The reason of this rule is convincing, and in the eyes of the law the 
rule is a simple one; but its application in practice is sometimes very 
difficult, as shown in Wood v. Underhill, 5 How. 1, 5, 12 L. Ed. 23, 
which was a case of the "composition of matter," or "product," where 
the two courts difFered. In the case at bar, which with référence to 
the claims which absolutely lack any statement of any spécifie pro- 
portions, it is plain that the application of this rule is difficult, because 
the spécification deals at great length with numerous éléments neces- 



NOETH AMEBICAN CHEMICAL CO. V. KENO SUPPLT CO. là 

sary to be taken into considération before it can be determined that 
the generic expressions in thèse claims which we hâve copied are cap- 
able of any certain application, or any application except one involving 
experiments by persons who are only ordinarily qualified in the art, 
or the use of the spirit of invention. 

[4] We hâve already said that the case rests entirely on the claims. 
To speak accurately, we should say that the case rests on the claims 
according to the language which they hâve used, and that the claims 
in the language in which they are expressed cannot lawfully be ap- 
plied by drawing on the spécification. The claims, of course, in a pat- 
ent, are frequently explained, and must necessarily be explained, by 
référence to the spécification ; but claims which are lacking in definite- 
ness, or clearness, in the way to which Mr. Walker refers, cannot be 
thus made good. The claims must stand as good or bad by a déter- 
mination based on the ordinary rules of interprétation. 

The court below seems to hâve gone outside of the claims for the 
purpose of finding an interprétation for them, and seems to hâve ac- 
cepted the invention intended to be covered, not merely by reading the 
claims under the ordinary rules of interprétation, but by supplying 
that in which the claims are absolutely lacking — précision and deifinite- 
ness. Nevertheless we hâve carefuUy examined the positions of the 
respondent, and we do not find that the claims were asserted to be 
defective or void by reason of the propositions to which we hâve re- 
ferred ; so that, notwithstanding what we hâve said in référence there- 
to, we do not feel justified hère in assuming to be wiser than the par- 
ties, or assuming to déclare claims void for reasons not asserted. 
Consequently we hâve been compelled to draw out from the opinion 
of the court below for what reason it held this patent valid. 

This seems to come down to the proposition contained in the opinion 
as follows, referring therein to the inventer, namely; 

"In View of the fact that he appears to hâve devised and disclosed an Im- 
provement of value, I do not regard the charaeter of hls claims in suit as 
sufficient gromid for holding them invalid ; but I cannot glve them a construc- 
tion broader than that adopted above." 

This apparently refers to the following paragraph in the opinion 
of the -court, namely: 

"No décision can be sound in which it is held or recognized that the product 
of a described process, whether it be called a manufacture or a composition 
of matter, can properly be elaimed in terms like thèse so as to cover every 
product in which the same terms are capable of application. If there are any 
circumstances in which such claims for a product could be held valid to 
their full estent, I am unable to believe that they can be so treated in a case 
like this, where the invention is at the most of an improved Aller, and not of 
one whoUy différent in kind from any that preceded it." 

The effect of ail this seems to be that the District Court held that it 
could not sustain the patent to the full extent of the language of the 
claims which we hâve cited, but found that the patent contained some- 
thing narrower in its practical effect than what is called for by the 
language of the claims as read without restriction. In other words, 
the opinion seems to hâve gone through the whole state of the art and 
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the circumstances explained in the spécification, and gathered from 
the whole what it found to be new. Therefore, while we niake out 
that, after ail, the language of thèse claims may be insufficient, within 
the rule which we hâve cited from Mr. Walker, yet, in view of the 
fact that neither the court below nor the respondent stands on proposi- 
tions of that character, we feel that it is going beyond the province of 
this court to assert such a proposition, which plainly involve serious 
difficulties. 

We apprehend, however, the difficulty arising from the fact of sus- 
taining the patent on a narrower reading than the natural reading of 
the claims in controversy, and that under the circumstances the inven- 
tion, as we are sustaining it, is a narrow one, while the claims them- 
selves are perhaps broad. It is therefore necessary for us to caution 
the profession and the public that the patent is always to be read and 
interpreted in the manner in which the learned judge of the District 
Court interpreted it, and not with a mère référence to some possible 
interprétation which may be put on the claims. 

The decree of the District Court is afhrmed, and neither party re- 
covers any costs of appeal. 

BINGHAM, Circuit Judge, concurs in the resulL 



UNDERWOOD TYPEWRITER CO. v. B. 0. STEARNS & CO. et al. 
(Circuit Court of Appeals, Second Circuit. July 20, 1915.) 

No. 270. 

1. Patents ®=5318 — Infeingement — Accounting fob Pbofits. 

On an accounting for profits for iuf rlngeiuent of a patent for a tabulat- 
ing attachmeut for a typewriting machine so constructed tliat it may be 
attaclied to or removed from the machine without interfering with its 
use as a typewriter, complainant is not entitled to recover ail of the prof- 
its made by the infringer on the entire machine, but to such only as aro 
shown to be legally attributable to the tabulators; and where the In- 
fringing device was also pateuted, and was an improvement on that of 
the patent in suit, recovery should be limited to the profits derived from 
the use of the iufringing, as distlnguished from the noninfringing, élé- 
ments of the tabulators sold, if apportionmeut is possible. 

[Ed. Note.— Eor other cases, see Patents, Cent. Dig. S§ 963-969, 971 ; 
Dec. Dig. ®=318.] 

2. Patents ©=>319 — Accounting tob Infbingembnt — Damages. 

While damages are recoverable for infringement, regardless of whether 
or not profits hâve been allowed or hâve beeu made by the infringer, 
damages cannot be awarded, without évidence either of lost sales or to 
establish a royalty basis for their recovery ; and the court cannot as- 
sume that, if défendant had not sold the infringlng machines, complain- 
ant would hâve made the sales, especially where there were other and 
large competitors in the field. 

[Ed. Note.— For other cases, see Patents, Cent Dig. |§ 293, 970; Dec. 
Dig. <g=319. 

Accounting by Infringer for profits, see notes to Brickill v. Mayor, etc., 
of City of New ïork, 50 C. C. A. 8 ; Clark v. Johnson, 120 C. C. A. 389.] 

^ssFor other cases see same topic & KET-NUMBEB. ia ail Key-Numbered Digesta & Indexes 
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3. Appeal and Eekor ®=5266 — Peeseevation of Geounds of Beview — Mas- 

TERS — Exceptions to Repobt. 

No exceptions to a master's report, net taken before tLe master, can be 
raised In an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1552- 
1565, 1568-1571 ; Dec. Dig. ©=3266.] 

4. Patents i©=5287 — Suit fob Infbinqement — Joint Liability. 

Where one défendant manufactured Infringlng articles, some of which 
were bought by Its codefendant, conducting an indépendant business, and 
resold at its own priées, neither défendant is liable for tbe Infringement 
by the other. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 853, 856; Dec. 
Dig. ®=s2S7.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Underwood Typewriter Company against E. 
C. Stearns & Co. and the Typewriter Inspection Company. From 
the decree, complainant appeals. Affirmed. 

This cause cornes hère on appeal from a final decree entered on November 
3, 1913, in the United States District Court for the Southern District of New 
ïork. The Underwood Typewriter Company is a corporation organized and 
existing under the laws of the state of New York, and Is the owner of United 
States letters patent No. 436,916, Issued on September 23, 1890, as well as 
letters patent No. 452,268, Issued on May 12, 1891, to J. B. Gathrlght for Im- 
provements in typewrltlng machines. E. C. Stearns & Co. is, in like manner 
a coi-poration organized and existing under the laws of the state of New 
York, and is chargea with infringing the above patents. The Typewriter In- 
spection Company bought and sold Stearns machines in New York City, but 
had no agency contract with the Stearns Company. The Stearns Company 
had its factory at Syracuse, N. Y., and began to manufacture in 1002 the 
Stearns typewrlters, although the machines first came on the market in a 
commercial way about 1906. This was only one branch of its business. The 
tabulator complained of was put on the machines when flrst made. The 
Stearns Company found the business of manufacturing tj^ewriters a constant 
loss, but continued in their manufacture, hoping to retrieve its losses, until 
some time in 1912, when that part of its business was abandoned, because too 
much money had been sunk in the attempt to carry It on successfully. 

Patent No. 436,916 and patent No. 452,268 were held valid by this court In 
Wagner Typewriter Co: v. Wyckoff, Seamans & Benedict, 151 Fed. 585, 81 
C. C. A. 129 (1907). The name of the Wagner Company was subsequently 
changed to that of Underwood. The défendant in that case was found to 
hâve infringed letters patent No. 436,916 by the use of a tabulating mechan- 
ism on the Well-known Eemington typewriter. After that décision, the bill of 
complaiht was filed, an injunction Issued, and the matter was referred to a 
master to take and state an account of profits and damages. The master 
reported that complainant had proven no damages as against either défend- 
ant; that complainant was not entitled to any profits from E. C. Stearns & 
Co., as that company had made no profits from the sale of infringing ma- 
chines; and that complainant was entitled to recover the nominal sum of 
$1 as profits as against the Typewriter Inspection Company. 

The case coming on to be heard upon the report of the master and upon the 
exceptions taken to the report bj complainant, the District Court ordered aiul 
decreed that complainant should hâve judgment and exécution against the 
Typewriter Inspection Company for the sum of $1,328, with interest from 
.June 2, 1913, together with its costs, but in ail other respects confirmed the 
master's report. 

®=»For other cases «ee aame toplo & KEYrNUMBER In aU Key-Numbered Digests & Indexes 
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Arthur V. Briesen and Fred A. Klein, both of New York City, for 
appellant. 

Alfred Wilkinson, of New York City (Julian C. Harrison, of New 
York City, of counsel), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). There 
is no question of infringement involved hère. It is not disputed that 
the Stearns visible typewriters, provided with what are known as 
tabulating attachments, inf ringe the Underwood typewriters. The mat- 
ter we hâve to consider is the right of the Underwood Typewriter 
Company to recover from the défendants profits and damages, be- 
cause of this established fact of infringement. An interlocutory de- 
cree was entered on April 20, 1908, referring the matter to a master 
to take and state an account of the profits and damages as to letters 
patent No. 436,916; and on August 4, 1908, a further interlocutory 
decree was entered, which directed him to take and state an account 
of profits and' damages as to letters patent No. 452,268. The mas- 
ter filed his report on May 15, 1913. The first of thèse patents ex- 
pired September 23, 1907, and the other on May 12, 1908. An injunc- 
tion against further infringement on the first patent was issued and in 
force from April 1, 1907, to its expiration, and on the second patent 
from April 22, 1908, to its expiration. The period of accounting is 
practically three years ; the first inf ringing machine having been ship- 
ped in April, 1905, and the last in April, 1908. Testimony at consid- 
érable length was taken and exhibits were offered. 

The questions involved were very caref ully presented before the mas- 
ter by f uU arguments and elaborate brief s on both sides. His report is 
unusually careful and exhaustive as to the facts, covering 37 printed 
pages, and it is not necessary to review it in détail. He found that 
2,365 typewriters containing the infringing tabulator were made by 
the Stearns Company, of which 2,282 were sold and 7 were used; 
that the receipts from the sale of the infringing machines amounted 
to $133,4S3,61 ; and that the cost of the machines amounted to $180,- 
413.19. No profits had been made by the Stearns Company, but there 
was a loss of $46,929.58. He also found that the Typewriter Inspec- 
tion Company received from its sales of infringing machines $4,470, 
that the cost to that company of the machines sold amounted to $3,042, 
and that the profit realized by the company amounted to $1,328.^ 

The master also reported the number of machines with the modified 
tabulator sold by each of the défendants and the receipts from the sale 
of such machines. Those sales we do not need to consider, inasmuch 
as in the opinion of the master concurred in by the' court below and 
by this court, the machines with the modified tabulator did not in- 
fringe. The original tabulator on the Stearns machines having been 
found to infringe the plaintiff s patent, a modification of it was made 
by sawing off the lug to which the bar which operated the connect- 

1 This Is plalnly a clérical error, which escaped the notice of the court be- 
low and of counsel in thla court. The amount should hâve been $1,428. 
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ing lever was f astened, removing the lug, the arm, the Connecting lever, 
and the screws which held the lever in position. The removed parts 
were destroyed, and the screw holes plugged, se that after the ex- 
piration of the plaintifJE's patents entirely new parts had to be made, 
and were made, to replace those which had been destroyed. The 
défendant acted in the matter in entire. good faith and upon the 
advice of careful counsel. There is no analogy between what was 
donc in this case and what was donc in Underwood Typewriter Co. 
v. Elliott-Fisher Company (C. C.) 156 Fed. 588 (1907), where the 
modification consisted in merely detaching temporarily a part, so 
disconnecting the mechanism of the tabulator that the opération of 
the tabulator lever would not simultaneously release the carriage 
detent. The Elliott-Fisher Company kept the part which it tem- 
porarily removed, and either sent it with the machine, thereby leav- 
ing the purchaser free to immediately replace it, or kept it in an en- 
velope ready to be sent, and with the purpose of sending it to the 
purchaser upon the expiration of the patents. In this case the mu- 
tilated structure, as the court below observed, by reason of location 
of remaining parts, lacks the facility of opération which was found 
in the machine of the Elliott-Fisher Company. 

On the filing of the master's report the court below concurred with 
the master in holding that no decree could be entered against the 
Stearns Company for profits or damages ; that company having made 
no profits and no damages having been proven. It decreed that that 
company should hâve judgment and exécution against the plaintiff for 
its costs. The court disagreed with the master in thinking that only 
nominal damages should be awarded against the Typewriter Company, 
and adjudged that the plaintifï hâve judgment against that company 
for the sum of $1,328 (that being the profit the master reported the 
company had made), with interest from June 2, 1913 (the date of 
the filing of the master's report), together with its costs. 

A patentée whose patent has been infringed has a right to file bis 
bill in equity to recover the amount of gains and profits that the in- 
f ringers hâve made by the use of his invention. This rule was estab- 
îished by a séries of décisions under Patent Act July 4, 1836, c. 35'? 
(5 Stat. 117), although that act simply conferred upon the courte 
of the United States gênerai equity jurisdiction, with the power to 
grant injunctions, in cases arising under the patent laws. See Tilgh- 
man v. Proctor, 125 U. S. 136, 144, 8 Sup. Ct. 894, 31 L. Ed. 664 
(1888). The motive of the infringer of patented rights is taken away 
by requiring him to pay the profits of his labor to the owner of the 
patent. The profits made by the infringer of a patent belong to the 
patentée, and it is not consistent with the ordinary principles of eq- 
uity to allow a wrongdoer to profit by his own wrong. 

In Elizabeth v. Pavement Co., 97 U. S. 126, 138, 24 L. Ed. 1000 
(1877) Mr. Justice Bradley, speaking as to profits recoverable in 
equity by a patentée, says: 

"The subject, as a whole, is surrounded with many difficulties, which the 
courts hâve not yet sueceeded in overcomlng. But one thing may be afflrmed 
with reasonable confidence: That, U an infringer of a patent itas realized no 
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profit from the use of the Invention, he eannot be called upon to respond for 
profits. The patentée, In such case, Is left to his remedy for damages. 
* * * It may be added that, where no profits are shown to hâve accrued, 
a court of equlty eannot give a decree for profits, by way of damages, or as 
a punishment for the infrlngement. Llvingston v. Woodworth, 15 How. 559 
[14 L. Ed. 809]." 

The principle announced is the principle which the master and the 
court followed as respects the Stearns Company. No errer can be 
found in the conclusion that the plaintiff can claim nothing in the way 
of profits from that company, as no profits were made. 

[1] The master reported: 

"That under the rule laid down by Judge Wallace In the Air Brake Case 
the ' complainant, unless It eould prove the profit made upon the tabulator 
itself, as distiuguished from a mère proportionate part of the profits on the 
whole machine, would liave been llmited to a nominal recovery." 

As such profit had not been shown, he reported that the plaintiff 
was entitled only to a nominal recovery of $1 as against that com- 
pany. By his référence to the "Air Brake Case" the master undoubt- 
edly had in mind Westinghouse v. New York Air Brake Co., 140 
Fed. 545, 72 C. C. A. 61 (1905). That case was decided by this court, 
and it was held that, in determining the profits and damages recov- 
erable for infringement of a patent for a device which constitutes 
only one feature of the machine or structure sold by défendant, it is 
the settled rule that the burden of proof rests on the complainant 
to separate or apportion defendant's profits between the patented and 
■unpatented f eatures and by évidence which is reliable and tangible, or 
he must show by equally satisfactory évidence that profits and dam- 
îges should be calculated on the whole machine, for the reason that 
jts entire value as a marketable article is properly and legally attribut- 
able to the patented feature. In that case only a nominal recovery 
was allowed, altliough the master had foUnd that defendant's profits 
amounted to $36,945. 

Now it is évident that in the case at bar the infringement complained 
of is of a patent for a device which constitutes only a feature of the 
machine or structure sold by the défendant. The patent is for a tab- 
ulating attachment so constructed that it may be attached to or re- 
moved from a typewriting machine without interfering with its use 
as an effective typewriter. The patentée in his spécification stated tbat 
his object was to provide means for automatically locating with the 
typewriter one or more columns of words or figures and of mechan- 
ically skipping any intervening space desired to be left blank. Prior 
to his invention, when the operator desired to do tabulating work, 
it was necessary to advance the carriage by repeatedly striking a 
spacing key or by unlatching the carriage and sliding it to the desired 
point by means of-a hand lever. Both of those methods were tedious, 
irritating, and perplexing, and the patentée sought to obviate them by 
his device. It certainly eannot be claimed that the entire value of 
the StearnS' machines was due to thc: inf ringing tabulator. No claim 
of that kind was advanced before the master, and no attempt was 
made td estJâblislï the fact by any évidence that was adducedi 'Whât- 
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ever évidence there is in the record tends to prove that the contrary 
was the fact. 

The tabula tor had no eflfect on the ordinary use of the machine. 
It could be taken away from the machine without in the least affecting 
its utility for ail the ordinary daily uses. It was claimed that most 
operators never used the tabulator at ail, and that in doing ordinary 
column work many operators did not use the tabulator, even when 
it was on the machine. The defendant's catalogues and f olders, which 
are in évidence, show that the tabulator is only one of a number of 
the claimed advantages of the Stearns machine. Some of the ad- 
vantàges thus claimed are merely additions to the machine for spécial 
purposes, like the tabulator, while others go to modifications in the 
gênerai structure of the machine, or in parts necessary for its op- 
ération. The manager of the Oliver Typewriter Company testified 
that they did not attach tabulators to their machines unless they were 
specially desired ; that the sale of their typewriters had gone to the 
hundred thousands, but that the sales of the tabulators had amounted 
to nothing. The manager of the Royal Typewriter Company testified 
to a similar expérience, and that their machines were sold at the 
same price with or without a tabulator, and that "it is only an occasion- 
al happening" when a purchaser wanted a tabulator attached to the 
machine. The rule applied in the Air Brake Case is the rule the Su- 
prême Court previously laid down in Garretson v. Clark, 111 U. S. 
120, 4 Sup. Ct. 291, 28 L. Ed. 371 (1884). In that case Mr. Justice 
Field, speaking for the court, said : 

"The patent was for an improvement in the construction of mop heads, 
which may be described, with sufflcient accuracy, as an improvement In the 
method of moving and securing in place the movable jaw or clamp of a 
mop head. With the exception of this mode of clamping, mop heads like the 
plaintiiï's had been ni use time ont of mind. Before the master, the plaintiff 
proved the cost of his mop heads, and the price at which they were sold, and 
claimed the right to recover the différence as his damages. This nile was 
rejected; and, no other évidence of damages being offered, the master re- 
ported as stated. When a patent is for an improvement, and not for an en- 
tirely new machine or contrivance, the patentée must show in what particu- 
lars his Improvement bas added to the usefulness of the machine or contriv- 
ance. He must separate its résulta distinctly from those of the other parts, 
so that the benefits derlved from it may be distinctly seen and appreciat- 
ed. The rule on this head is aptly stated by Mr. Justice Blatehford in the 
court below: 'The patentée,' he says, 'must In every case give évidence tendlrig 
to separate or apportlon the defendant's profits and the patentee's damages 
between the patented feature and the unpatented features, and such évi- 
dence must be rellable and tangible, and not conjectural or spéculative, or 
he must show, by equally reliable and satisfactory évidence, that the profita 
and damages are to be caleulated on the whole machine, for the reason that 
the entlre value of the whole machine, as a marketable article, is properly and 
legally attributable to the patented feature.' The plaintiff complied with nel- 
ther part of this rule. He produced no évidence to apportion the profits or 
damages between the improvement constituting the patented feature and the 
other features of the mop. His évidence went only to show the cost of 
the whole mop and the price at which it was sold." 

The doctrine of Garretson v. Clark, was reasserted in Westinghouse 
Electric & Manufacturing Co. v. Wagner Electric & Manufacturing 
Ce, 225 U. S. 604, 32 Sup. Ct. 691, 56 h. Ed. 1222 (1912), and again 
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in Dowagiac Manufacturing Co. v. Minnesota Moline Plow Co., 235 
U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398 (1915). In the latter case it 
was explained that in an apportionment of the profits mathematical 
exactness is not indispensable, and that reasonable approximation is 
what is required, which usually may be attained through the tes- 
timony of experts and persons informed by observation and ex- 
périence. 

In Yesbera v. Hardesty Manufacturing Co., 166 Fed. 120, 92 C. 
C. A. 46 (1908) the case being before the Circuit Court of Appeals 
in the Sixth Circuit, Judge Severens, in referring to the Garretson 
Case, says : "The unanimity with whicli inf ringers seek the shelter of 
that case is something remarkable." But in his opinion Judge Sev- 
erens points out that the Garretson Case related to a patent for an 
improvement, and not to one for an entirely new machine or con- 
trivance, and stated that in his opinion the rule was not to be applied 
to the infringement of patents of ail descriptions but only to patents 
for an improvement. But the patent involved in the case at bar is a 
patent for an improvement, and the rule of that case is applicable 
to the case at bar, unless there are other circumstances which dis- 
tinguish it. 

The court below, in its mémorandum opinion awarding tothe plain- 
tif? the whble profit made by the Typewriter Inspection Company, 
instead of the nominal recovery allowed by the master, did so with 
the simple remark that "it seems under some of the authorities en- 
titled" to such a judgment. No authorities were cited, and this brings 
us to inquire under what circumstances a patentée is entitled to claim 
ail the profits made by the infringer. That question was before the 
Suprême Court in Westinghouse Electric & Manufacturing Co. v. 
Wagner Electric & Manufacturing Co., supra. The principles laid 
down in that case are that the patentée is entitled to ail the profits : 
(1) Where a patent, though using old éléments, gives the entire value 
to the combination. (2) Where profits are made by using an article 
patented as an entirety, unless the infringer can show, and the burden 
is on him, that the profits are partly the resuit of some other things 
used by him. (3) Where the patent admittedly créâtes only a part of 
the profits, so that the patentée would be entitled only to that part, 
if he could apportion the profits and show by reliable and satisfactory 
évidence either what part of the profits are attributable to his patent, 
and the infringer, by commingling the éléments, renders it impossible 
for the patentée to meet the requirements of apportionment. In such 
a case, as in that of a trustée ex maleficio confusing gains, the loss 
should fall on the guilty and not on the innocent. In the above case 
the défendant claimed that the infringing transformers contained élé- 
ments of the patent which were not embraced in the claim alleged to 
be infringed, and that no profit due to those éléments could be re- 
covered, unless the plaintif! apportioned the gains due solely to the 
daim infringed. 

It is not seriovisly claimed that the Stearns machine infringes the 
Underwood machine as an entirety. There is no single patent covering 
the whole of either the Stearns or the Underwood typewriting ma- 
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chines. There are some 8 sépara te patents on the Stearns machine 
and 43 on the Underwood. But each of thèse machines has a tabu- 
lator attachment, and to that the infringement is confined. The 
Stearns Company used the tabulator patented by Schneelock, while the 
Underwood Company used the tabulator or "column stop" of the 
Gathright patent. As the infringement does not extend to the entire 
machine, it does not seem équitable that the inf ringer should relinquish 
ail the profits made on the sale of his machines, especially when, 
as in this' case, he has not been a willful infringer. The ends of justice 
are served if he is obliged to turn over to the patentée of the infringed 
tabulâtes the portion of the profits due to the use of the infringed 
device if that can be ascertained. In this case that would not be the 
profit derived from the tabulator as a whole, but only that portion of 
the profit attributable to tha;t part of the tabulator which infringed 
the plaintifif's tabulator device. And the burden rested on the plain- 
tiff to show that a profit was derived from the use of the tabulators 
as a whole, and also to apportion, if possible, the profit derived from 
the use of the infringing as distinguished from the noninfringing 
éléments of the tabulators. If that had been made impossible by the 
act of the infringer, then the infringed could properly claim the whole 
profit, realized from the use of the tabulators. But to establish the 
principle that one who has acted in good faith and has derived a 
structure which is an advance over the prior art, but who has in a 
minor particular technically infringed, must give up not only the 
profits due to the use of the device, but the entire profits realized from 
the sale of any machine which makes use of it, although it may be 
a very insignificant part of the machine, does not accord with one's 
ideas of justice and of equity. 

The burden was on the plaintiflf to show that the infringing défend- 
ants made profits, and to show what portion of those profits was due 
to the use of the tabulators ; if possible, what portion of the profits 
realized from the use of the tabulators was due to the use of his pat- 
ent as distinguished from the other features of the tabulator. If 
that could not be shown, because of the act of the infringer in mingling 
the éléments of plaintiff's tabulator with those of his own, then the 
plaintifï was entitled to claim the whole profit realized from the use 
of the tabulator. As a matter of fact, it is doubtful upon the évi- 
dence in this case if the tabulators really added greatly to the market- 
able value of the machines. But, whether they did or did not, it is 
clear that whatever value they may hâve added was not due solely 
to the feature of the Gathright tabulator which the Schneelock tab- 
ulator infringed. Schneelock improved upon the Gathright structure 
and developed the décimal tabulator, avoiding the inconvenience of 
the extra adjustment necessary in the use of the Gathright device, so 
that by a single movement the machine arrived at the desired column. 
This he accomplished by the dépression of the tabulator key alone, 
without f urther manipulating of the carriage. This resuit was ob- 
tained by providing a number of slots at the front of the machine 
corresponding one to each column up to one million, and by a mechan- 
ism whereby the stop is adjusted latterly to correspond, so that by 

227 F.— 6 



82 :^ , 227 FEDERAL REPORTER 

moving the single key latterly into the desired position and then de- 
pressing it into the correct slot the carriage by that movement alone 
is released and stopped at the exact point or space required. 

Whether the infringer did so commingle the éléments as to relieve 
the complainant from the duty of apportionment it is not necessary 
to inquire. The coHrt below evidently thought that the circumstances 
did relieve the complainant from that duty, and so awarded to it the 
entire profits made by the Typewriter Inspection Company, and that 
Company is not objecting in this court to that part of the decree, but 
asks that it be affirmed. 

[2] We come, now, to the matter of damages. No damages were 
allowed either by the master or the court below. The plaintiff in its 
exceptions to the master's report insists that he erred in f ailing to 
find $65,560 damages suffered by plaintiff from the sale of the in- 
fringing machines made by the Stearns Company, and in the assign- 
ment of errors the court is said to hâve erred in failing to find sub- 
stantial damages by reason of the manufacture and sale of the in- 
fringing machines. Act July 8, 1870, first authorized courts of equity 
to allow damages in addition to profits. And the Revised Statutes 
in section 4921 (Comp. St. 1913, § 9467) provide that: 

"Upon a decree being rendered In any sueji case for an Infringement, the 
complainant shall be entitled to recover, in addition to the profits to be ac- 
counted for by the défendant, the damages the complainant has sustained 
thereby ; and the court shall assess the same or cause the same to be assessed 
under its direction. And the court shall bave the same Power to Increase such 
damages, in its discrétion, as is given to increase the damages found by ver- 
dicts in actions in the nature of actions of trespass upon the case." 

On an acounting for infringement of a patent, defendant's profits 
and complainant's damages are distinct from and independent of each 
other. They are governed by différent principles, and the allowance 
of one does not preclude recovery of the other. Beach v. Hatch (C. 
C.) 153 Fed. 763. And it does not foUow that no damages are re- 
coverable because no profits were realized. Indeed, the fact that 
no profits were made may make it less diificult to assess the damages, 
as the \àvf does not permit a duplication in damages of what has been 
received in the shape of profits. Yesbera v. Hardesty Manufacturing 
Co., supra. But the difificulty in the case at bar is that complainant 
has offered no proof that can seriously be considered as entitling it 
to any recovery for damages. Damages cannot be awarded unless there 
is a ground on which a recovery of damages can be based. And this 
1 ecord discloses no such ground. The Stearns Company was never a 
competitor with the plaintiff in anything more than name. The plain- 
tiff was making some 50,000 machines a year and the Stearns Company 
less than 900. It has not been shown that the infringement by either 
défendant Caused the slightest injury to plaintiff's business. No 
proof has been introduced that the plaintiff's sales were diminished by 
any cause duritig the infringing period. If there had been proof of 
lost sales, then proof would hâve been necessary as to the actual 
money loss caused by the lost sales, and there is no proper or su&- 
cient proof of the cost of manufacturing of complainant's machines, 
or of the net amount .for whiçh they were sold, and from which plain- 
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tiff's profit could be calculated; Moreover, the plaintiff made no 
attempt to prove an established royalty as a basis of damages. Its 
claim is based on the assumption that, if purchasers of the Stearns 
machines had net purchased the Stearns machines, they would hâve 
purchased an Undenvood. But the court cannot assume any such 
thing. If the Stearns Company had been the only competitor the 
plaintifï had, there might be more reason for the argument. But 
in view of tlie fact that dùring the period of thèse sales there were 
at least eight other manufacturers having machines on the market 
and with a production in excess of the Stearns Coinpany, it will be 
seen how impossible it is for a court to indulge in any such illogical 
conclusion. 

[3, 4] It was urged in the argument in this court that the défend- 
ants are jointly and severally liable, inasmuch as the Stearns Com- 
pany manufactured the machines and the Typewriter Inspection 
Company sold them. The objection thus raised in this court was not 
suggested to the master, and is not included among the exceptions 
taken to his report, although it is stated in the assignment of errors 
fded to the court's decree that error was committed by the court in 
failing to find that the défendants were jointly infringers and are 
jointly liable. Counsel must be aware that the proper practice re- 
quires that no exceptions to a master's report can be raised in this 
court which were not taken before the master. The rule is an old and 
well-established one. In Story v. Livingston, 13 Pet. 359, 366, 10 
L,. Ed. 200, the Suprême Court in 1839 declared that in chancery 
practice no exceptions to a master's report could be made which were 
not taken before the master, and that the object of the rule was to 
save time, and to give him an opportunity to correct his errors or 
reconsider his opinion. Such had long been the English rule, and 
the fédéral courts hâve always adhered to it. See McMicken v. Perin, 
18 How. 507, 15 L. Ed. 504 (1855) ; Topliff v. Topliff, 145 U. S. 
156, 173, 12,Sup. Ct. 825, 36 L. Ed. 658 (1892). 

But we may perhaps waive the technicality in this case for the 
purpose of saying that the objection, if properly raised, would be 
without merit. This action is distinguishable f rom Jennings v. Dolan 
(C. C.) 29 Fed. 861 (1887). In that case, one défendant manufactured 
the infringing article, and the other défendant, actiiig as the other's 
agent, sold it, and the court held them jointly liable. In the case 
at bar no agency existed between thèse défendants, and Stearns Com- 
pany had no interest in any sales made by the Typewriter Inspection 
Company. The latter bought the machines on its own account, and 
sold them at its own priées, and strictly on its own account. 

The decree is afErmed in ail respects, except that the court below 
is directed to modify the amount of the judgment to be entered against 
the Typewriter Inspection Company, so that it shall be for the sum 
of $1,428, instead of $1,328. 
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SMART V. WRIGHT. 

(Circuit Court of Appeals, Eighth Circuit. September 7, 1915.) 

No. 4455. 

L Appkal and EiïKOE ©=5854 — Scope of Review — Gbotjnds of Décision. 

Errer is not assignable to the reasons for a decree given in tbe court's 
opinion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3403, 
3404, 3408-2424, 3427-3430 ; Dec. Dig. <S=>854.] 

2. Patents <@=3ll2 — Suit fob Inebingement — Défenses — Effeot of Intek- 

FEEEJSICE PROCEEDINGS. 

The failure of a party to an interférence proceeding in the Patent 
Office to make any showing or take any testimony does not estop htm 
to claim that he was the original inventor in subséquent Utigation for 
infringement. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 162-165; Dec 
Dig. <s=jll2.] 

3. Patents <S=92 — Person Entitled to Patent — Joint Invention. 

Where a machine was the joint product of two men, who built it to- 
gether, neither can secure a valid patent therefor as the sole inventor. 
[Ed. Note. — For other cases, see Patents, Cent. Dig. § 124; Dec Dig. 

©=92.] 

4. Patents ©=328 — Anticipation — Tie Plug Machine. 

The Smart reissue patent No. 13,579 (original No. 956,207), for a ma- 
chine for making tie plugs, held void for anticipation. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit in equity by Harry G. Smart against Frank M. Wright» De- 
cree for défendant, and complainant appeals. Affirmed. 

Amasa C. Paul, of Minneapolis, Minn., for appellant. 
Arthur P. Lothrop, of St. Paul, Minn., for appellee. 

Before HOOK, Circuit Judge, and ELLIOTT and YOUMANS, 
District Judges, 

YOUJMANS, District Judge. Appellant brought suit in the court 
below against appellee for the alleged infringement of reissued letters 
patent, of date June 17, 1913, No. 13,579, as a reissue of letters patent 
No. 956,207, dated April 26, 1910. The subject of the original and 
reissued letters patent was alleged to be a new and usef ul improvement 
in tie plug machines. 

The answer sets up six défenses : (1) That the appellee, and not the 
appellant, was the original inventor of the tie plug machine forming 
the subject-matter of the patent alleged to be infringed. (2) That ap- 
pellee manuf actured and used the tie plug machine with the f ull knowl- 
edge, consent, and license of the appellant. (3) That the reissued 
letters patent covered a différent invention from the original patent, 
and are therefore invalid and void. (4) That the appellee had ac- 
quired intervening rights between the issue of the original patent and 
the grant of the reissue, which entitled him to hâve the use of the ma- 

©s=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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chine. (5) Noninfringement. (6) That the patent in suit was void in 
view of the prior art. 

In an opinion filed in the case, the trial court held against each of 
thèse défenses except the sixth. The decree, however, was in the fol- 
lowing terms: 

"This case came on to be heard at this terin and was argued by counsel 
orally and by brlefs ; and now, ijpon due considération thereof, it is ordered, 
adjudged, and decreed as follows, viz.: That the bill be dlsmissed, and that 
défendant recover from the plaintifï his costs and disbursements, to be taxed." 

The decree does not state upon what défense or défenses the bill 
was dismissed. There are eight assignments of error, as follows: 

"(1) The District Court erred in holding that claim 1 of the Smart patent 
in suit No. 956,207, is void. (2) The District Court erred in holding that clalm 
?, of the Smart patent in suit No. 956,207, Is void. (3) The District Court 
«rred in holding that claim 3 of the Smart patent in suit No. 956,207, is 
void. (4) The District Court erred in holding tliat claim 4 of the Smart 
patent in suit No. 956,207, is void. (5) The District Court erred in holding 
that claim 5 of the Smart patent in suit No. 956,207, is void. (6) The Dis- 
trict Court erred in holding that ail of the éléments of the claims in suit, or 
their mechanical équivalents, are found in the Garland & Cronkhite machine, 
patent No. 778,962, where they do substantlally the sa me work by substantial- 
ly the same means. (7) The District Court erred in holding that every élé- 
ment of the Garland & Cronkhite machine, patent No. 778,9(32, is adapted to 
perform the same gênerai function as the corresponding élément in the Smart 
machine of the patent in suit, and that ail of the éléments in both struc- 
tures bave the same organized relations, i)erform the same functions, and 
are capable of producing the same results. (8) The District Court erred in 
dismissiug the bill of complaint." 

[ 1 ] It will be noted that ail of the assignments of error, except the 
eighth, are directed to something other than the decree. They are, in 
fact, directed to the reasons given in the opinion for the decree. Er- 
ror is not assignable to reasons given for rulings or orders. Caverly 
V. Deere, 66 Fed. 305, 13 C. C. A. 452; Russell v. Kern, 69 Fed. 94, 
16 C. C. A. 154; McFarlane v. Galling, 76 Fed. 23, 22 C. C. A. 23; 
Crawford v. Fayetteville Lumber & Cernent Co., 212 Fed. 109, 128 
C. C. A. 623. Therefore the only assignment of error available to 
the appellant on review is the eighth, which assigns error for the dis- 
missal of the bill. Under that assignment the considération of ail the 
testimony taken in the case is involved. 

I. For some years prior to May, 1907, appellant and appellee were 
partners, conducting a woodworking establishment or sash and door 
factory at St. Cloud, Minn., under the firm name of Wright & Smart. 
With a view of securing from the Great Northern Railway Company 
a contract for the making of tie plugs, it was suggested that the firm 
build a tie plug machine. The testimony is conflicting as to the source 
of the suggestion, whether from appellant or appellee. The construc- 
tion of such a machine was begun in the shop of the firm in the month 
of January, 1907. Four witnesses testify as to the construction of this 
machine — the parties to this suit, and two men who were working in 
the shop at the time, McCarthy and Skanter. Wright testified that he 
made a sketch in accordance with which the machine was constructed, 
and he is corroborated by the witness McCarthy. Smart testified that 
Àht machine was constructed under his direction by the witness Skan- 
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ter, and the latter corroborâtes Smart. The machine was completed 
in the month of April, 1907, and was used at once by the firm in tilling 
contracts for tie plugs. The firm was dissolved in May foUowing, and 
the interest of Smart in the firm business and property was bought 
by Wright. The tie plug machine was regarded as belonging to the 
firm. With référence to the selling of his interest in the business and 
the disposition of the tie plug machine, Smart testified as follows: 

"He [Wright] had made a proposition for my interest in the business close 
to o'clocli in the evening. In the afternoon I told him I woukl lilve to hâve 
un 7 o'elock to conslder the matter; wanted to talk it over with my wife. 
When I got back at that time, I says to Wright, or asked Wright, rather, 
if he intended to continue in the plug business. He says, 'No, I hâve lost 
enough money and am not golng to lose any more.' I said, 'Mr. Wright, If 
you vifill let me hâve the plug machine, we will call it a trade.' He says, 'No, 
I wouldn't do anything of the kind;' he says, 'You claim au interest in the 
glue press back there. You may hâve my interest in the plug machine for 
the glue press. If you will allow me to keep the plug machine until I hâve 
finished up the back orders, it Is a trade ;' and I says, 'Ail right' " 

With référence to that point Wright testified as follows : 

"Q. Did you hâve any conversation with Mr. Smart about the tie plug 
machine at that time? A. Yes; I told him we had lost money so far with 
that plug machine, and that I believed I could build a machine that would 
eut more plugs. Q. DId you bave any conversation before the papers were 
signed about the machine? A. That was not at the time the papers were 
signed; that was before that. We lost money with the sort of plugs eut 
at that time with the old machine — that old single machine. Q. Did you 
hâve any conversation with Mr. Smart, after the papers were signed, about 
the machine that was built, after the papers were signed and the transfer 
made? A. Not any more than when we made the trade. Q. The trade was 
made before? A. Traded after. He had an interest In a glue press. The 
patterns were made in the shop by our men- but I think the company who 
did the work on this glue press was the Grauite Olty Iron Works, so he 
claimed he owned the glue press. ThIs took place in the Headquarters Sa- 
loon at St. Cloud. He wanted to know if I would trade him the old plug 
machine for his Interest in the glue press, and says, 'You are going to make 
a new one, and will not need that.' Mr. Smart asked If it would be in the 
road, and I said it would be ail right. This machine could stay in the build- 
ing until I had my other machine made, and then it was to be delivered to 
him, whenever he called for it." 

[2] The plug machine remained in Wright's possession until he had 
completed another, which constituted the alleged infringement. There 
is nothing in the testimony to indicate that up to the time of the dis- 
solution of the firm the intention existed on the part of either appel- 
lant or appellee to apply for a patent. After the dissolution, and after 
the appellee had constructed the second machine, the idea occurred to 
each one of the parties to forestall the other in securing a patent. 
Upon suggestion in the Patent Office of an interférence as between the 
claims of appellant and appellee, and proceedings thereunder, the fol- 
lowing order was entered : 

"Whereas, Wright, the junior party, having failed to make any showlng 
why judgment on the record should not be rendered against him in view of 
the fact that he failed to take any testimony ; and 

"Whereas, the date allowed for such action has expired in pursuance of 
the notice dated March 31, 1913, priority of invention of the subject-matter 
in h-aue is hereby rendered in favor of Harry G. Smart, the senior party." 
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That adjudication does not estop the appellee from making the dé- 
fenses set up in his answer. Reckendorfer v. Faber, 92 U. S. 347, 23 
L. Ed. 719; Christie v. Seybold, 55 Fed. 69, 5 C, C. A. 33. 

[3] Prior to the dissolution of the firm, neither member made any 
daim to invention. Ail the facts in testimony concerning the construc- 
tion and use of the machine lead to the conclusion beyond reasonable 
doubt that the machine was the resuit of the joint thought and action 
of the two men, Wright and Smart. That being the case, neither of 
them could secure a valid patent as sole inventer. American Patent 
Diamond Dop Co. v. Wood et al. (C. C.) 189 Fed. 391 ; Worden v. 
Fisher (C. C.) U Fed. 508; Thomas v. Weeks, Fed. Cas. No. 13914; 
Arnold v. Bishop, Fed. Cas. Nos. 552 and 553. 

[4] II. The défense of anticipation was fully made out by the testi- 
mony. The machine was intended to make plugs from small strips or 
pièces of wood, and thèse plugs were about 4 to 4% inches in length. 
The machine is provided with a suitable table whereon strips from 
which the plugs are to be formed are placed. An endless chain carrier 
travels over the table, and is provided with lugs which project above 
the surface of the table engaging the strips and carrying them over 
the table and through the machine. At the back of the table is a suit- 
able guide plate against which the ends of the plugs are placed, and 
as the plugs are carried forward they are brought into engagement 
with a suitable saw, by which they are eut off to the proper length. 
As the plugs are carried across the top of the table, after leaving the 
saw, their ends are engaged by cutter heads that are arranged one 
above and the other below the table. The upper cutter head bevels ofï 
the upper surface of the end of tlie plug, and the lower cutter head bev- 
els off the lower surface of the same plug. In order to hold the plugs 
while they are being operated on as above stated, there were provided 
a presser bar and two spring bars. The presser bar had one end se- 
ca/ed to a pin fastened in the guide plate. The spring bars were 
designed merely to assist the presser bar in holding the plug blanks in 
place. The contention of the appellant is that the presser bar and its 
method of attachment were the improvements which distinguished 
his machine from other machines and constituted the élément of pat- 
entability. It was shown in testimony that the entire combination com- 
posing appellant's alleged invention was included in a prior patent 
to Garland & Cronkhite. In the latter patent there were presser bars 
which were functionally the same as the presser bars of the Smart 
reissued patent. 

"Except where form is of the essence of the invention, It lias but little 
weight In the décision of such an issue; the correct rule being that, in de- 
termining the question of infringement, the court or jury, as the case may 
be, are not to judge about simiiarities or différences by the names of things, 
but are to look at the machines or their several déviées or éléments in the 
llght of what they do, or what office or function they perform, and how they 
perform it, and to find that one thing is substantially the same as another. If 
it performs substantially the same function, in substantially the same way, 
to obtain the same resuit, always bearing in mind that devices in a patented 
machine are différent in the sensé of the patent law when they perform dif- 
feient functions or in a différent way, or produce a substantially différent 
lesult. Nor is it safe to give much heed to the fact that the corresponding 
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devlce in two machines organlzed to accompllsh the same resuit is différent 
in shape or form the one from the other, as it is necessary in every such in- 
vestigation to look at the mode of opération or the way the deviee works, 
and at the resuit, as well as at the means by whlch the resuit is attained. 
Inquiries of this klnd are often attended with difficulty; but if spécial at- 
tention is glven to such portions of a given deviee as really do the work, 
so as not to give undue importance to other parts of the same which are only 
used as a eonvenient mode of constructlng the entire deviee, the difficulty 
attending the investigation will be greaOy diœinlshed, if not entirely 
overcome. Cahoon v. Bing, 1 Ollff. 620." Machine Co. v. Murphy, 97 U. S. 
120, 24 L. Ed. 935. 

The only différence between the devices for holding in position the 
material operated on in the Garland & Cronkhite machine and the 
devices performing the same office in the Smart machine was with 
référence to the method of attachment. As shown by the testimony, 
that method was included in the Brown patent, which was prior to the 
Smart patent. The Smart patent was not a new combination composed 
of old éléments. It was an old combination, ail the parts of which were 
well known to the prior art. It was therefore not patentable. 

The décision of the lower court was correct, and it is affirmed. 

HOOK, Circuit Judge, concurs in the resuit. 

NOTE. — The foUowing is the mémorandum opinion of Morris, District 
Judge, in the court below: 

I do not thlnk that the défense of Intervening rights can be sustained. As 
to that défense I think counsel for plaintlfl correctly states in his brief the 
rule and its application In this case. 

Nor do I think that it can be found under the évidence, especlally in vlew of 
the interférence proceedlngs in the Patent Office and the strict rule of proof 
resulting therefrom, that the défendant, Wright, was the first and true iu- 
ventor of the machine covered by the reissue patent, and that défense cannot, 
therefore, be sustained. 

The évidence, to my mind, shows clearly that the Wright machine was con- 
structed with the knowledge of Smart prior to hls application for patent, but 
fails to satisfy me that it was with his consent. Therefore that défense must 
fail. 

Nor do I think that the défense that the clalms, or any of them, are Invalld 
because they are a departure from the disclosure of the original or the reis- 
sue application and patent can be sustained. It is conceded by both sides that 
the plaintiff's machine for which the reissue patent was issued and the 
defendant's machine show the same combination of éléments and are practl- 
cally the same, except as to the double construction of defendant's machine, 
and the manner in which the presser bar Is mounted on the pin. Without fol- 
lowing counsel in the many refinements of their discussion of the mountlng on 
its pin of the presser bar, it seems to me entirely clear that, If the clalms of 
the patent involved hère are valid, they are infringed by the defendant's ma- 
chine. In other words, I do not think the fact that the defendant's presser 
bar is loosely mounted on or secured to the pin will save an Inf rlngement of 
any of the daims, whether those clalms be construed as meaulng that tlie 
presser bar bas a flexible end rigidly secured to the pin, (as I thlnk they must 
be In clalms 1, 2 and 3), or not The défense, therefore, of nonlnf rlngement, 
must fail, if the clalms in suit are valid. 

The sole question then remaining Is as to the validity of the claims in suit. 
If they are invalld, it must be so by reason of anticipation and lack of in- 
vention over the prior art. It seems to me that the gênerai combination of 
éléments shown in the reissue patent hère in suit and in the claims thereof 
under considération Is presented in its entirety by the Garland & Cronkhite 
structure, and If there is any novelty in thèse claims it must be found in 
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the spécifie presser bar mechanism described thereln. And thls, as I inder- 
stand It, is the ground on which the plalntifPs counsel contends that they 
must be sustained. 

I do not think this case falls wlthin that class of cases, clted by counsel for 
plalntlff, in whlch it Is stated that "It constitutes no anticipation and no dé- 
fense to a clalm of Inf ringement that one or more éléments of a patented com- 
bination, or one or more parts of a patented improvement, may be found in 
one old patent or publication, and others in another, and still others in a 
third." On the contrary, it seems to me that counsel for défendant in his 
reply brief bas pointed eut the true princlple applicable to this case, and that 
it cornes within the last sentence of the clause quoted from above in the 
opinion of Judge Sanborn in Ottumwa Box Car Loader Co. v. Chrlsty Box 
Car Loader Co., 215 Fed. 362, in whlch he says: "It is indispensable that ail 
of them, or their mechanical équivalents, may be found in the same description 
or machine, where they do substantially the same work by the same means." 

Where the comblnation of éléments in a set of clalms is disclosed In a 
prior patent, and the claims dépend for patentability upon spécifie features of 
a single élément of that comblnation, then, if thèse spécifie features are 
shown in another existing patent, or in other exlsting patents, of a machine 
or machines used for analogous purposes, so that they would readUy, without 
the exercise of the inventive faculty, suggest themselves to a skilled mechanic, 
such claims are void. A comblnation of éléments, to be patentable, where 
the éléments are separately old, must be, not a comblnation shown tn a prior 
patent, but a new comblnation, in which thèse several old éléments are reor- 
ganized. This is not true hera The comblnation shown In the reissue patent 
is not a new method of combining old éléments. The comblnation and the 
method of combining the old éléments are the same as in the Garland & 
Cronkhite machine, and the feature of novelty does not réside in a new 
comblnation of old éléments, but in the spécifie modification or improvement 
of one of the éléments of that comblnation, namely, the presser bar, and, if 
the spécifie features of this élément as well as the comblnation are old, then 
the claims must be held to be void. Nor does It produce a new and usefnl re- 
suit différent from that produced by the Garland & Cronkhite machine. 

Ail of the éléments of the claims in suit, or their mechanical équivalents, 
are found in the Garland & Cronkhite machine, where they do substantially 
the same work by substantially the same means. Every élément in this ma- 
chine is adapted to perform the same gênerai function as the correspondlng 
élément in the Smart machine, and ail of the éléments in both structures bave 
the same organized relations, perform the same functions, and are capable 
of producing the same resuit. It seems to me that a skilled mechanic, havlng 
before him a machine of the Garland & Cronkhite patent, and knowing of the 
varions forms of presser bar mechanism employed in machines in the wood- 
working art, as shown by prior patents for machines In that art (see exhibits 
offered by défendant, especially the patent to Brown, No. 97476, and the pat- 
ent to Wilson, No. 664,306), would readily, without the exercise of the in- 
ventive faculty, substitute for the spécifie form of presser bar, or presser 
fingers, shown in the Garland & Cronkhite machine, the form of presser bar 
shown in the Smart machine. 

I do not think it matters that the presser bars, or elastic pressers. In the 
Brown patent, and in the Wilson patent, do not extend across the table and 
beyond the cutters. I think any mechanic could see at a glanée that similar 
presser bars, made narrower than those in the Brown patent, if necessary, 
could be made to extend beyond the cutters as far as might be necessary. 
Nor do I think it matters that in the Brown patent only the point of (he 
presser bar engages the top of the shingle or pièce of material operated upon. 
I think any mechanic could see at a glance that a similar presser bar might 
be so made and extended as to engage along ail or a part of its length the 
pièce of material operated upon, and while it was being operated upon by 
mauy separate tools. 

I do not agrée with counsel for plalntlff that the Garland & Cronkhite 
machine is not adapted to and cannot make tie plugs ont of the small plug 
blanks which are used with the Smart machine. It seems to me that It Is so 
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adapted and can'do so, and th'at the addltional machinery for sawing the 
boards, after they hâve been beveled, into tie plugs, could be dispensed vvith. 
If small plug Wanks were used. 1 think It bas the means of .holding the 
small Independent plug blanks in position, certainly if the Angers Ih were ex- 
tended ; and such extension, it seems to me, would suggest Itself to any 
mechanic at a glance. 

It seems to me, therefore, that the claims hère In suit must be held to be 
void, and that the blU should be dismissed. 



HOADIiET BEAKE SHOE CO. v. AMERICAN BRAKE SHOE & FOUN- 

DRY CO. 

(Circuit Court of Appeals, First Circuit. October T, 1915.) 

No. 1124. 

Patents <©=>328 — Validitt and Infringement — Railwat Brakb Shoe. 

The Chipley patent, No. 651,435, for a railway braUe shoe, was not 
anticipated and discloses patentable invention, which was made by the 
patentée and is of a fairly broad character. Claims 4, 5, and 6 are not 
limited to a shoe made in two parts, but apply as well to a continuons 
shoe. As so construed, held Inf rlnged. 

Appeal f rom the District Court o.î the United States for the District 
of Massachusetts ; Clarence L. Haie, Judge. 

Suit in equity by the American Brake Shoe & Foundry Company 
against the Hoadley Brake Shoe Company for infringement of letters 
patent No. 651,435, for a railway brake shoe, issued June 12, 1900, on 
application of Gardner W. Chipley. Decree for complainant, and de- 
fendant appeals. Affirmed. 

For opinion below, see 222 Fed. 327. 

Arthur v. Briesen, of New^ York City (Fred A. Klein, of New York 
City, on the brief), for appellant. 

Frederick P. Fish, of Boston, Mass. (George Cook, of New York 
City, and J. Lewis Stackpole, of Boston, Mass., on the brief), for ap- 
pellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. The plaintiff, the American Brake Shoe 
& Foundry Company, is the owner of United States patent No. 651,435, 
issued June 12, 1900, on the application of Gardner W. Chipley, filed 
January 18, 1900, Chipley having assigned one half thereof to Charles 
W. Armbrust, and complains that the défendant, the Hoadley Brake 
Shoe Company, has infringed claims 4, 5, and 6 of the patent, in its 
manufacture and sale of brake shoes. 

The patent is for a new and useful improvement in railway brake 
shoes. Claims 4, S, and 6 read as f oUows : 

"4. A brake shoe provided in its wearing face with recesses adapted to re- 
ceive the attaching and guide lugs upon the back ot another shoe, substan- 
tially as described. 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"5. A brake shoe provided In Its wearlng face with recesses adapted to re- 
«elve the guide and attachlng lugs on the back of another shoe, and with 
means for securing the two shoes together, substantially as described. 

"6. A brake shoe having its wearing face and its back formed in parallel 
planes, so that the back of one shoe will fit the face of another shoe, and 
provided in its wearing face with reeesses adapted to receive the attaehing 
and guide lUgs upon the back of another shoe, substantially as described." 

The invention comprises two features. The first relates to the provi- 
sion of a divided or two-part brake shoe, with which we are not par- 
ticularly concerned. The second feature "relates to the provision of a 
brake shoe adapted to receive, and hâve attached to it the back or rear 
portion of a partially worn shoe, whereby partially worn shoes may be 
used completely up by attaehing them to and using them with nevv 
shoes." 

It appears that prior to Chipley's invention brake shoes, such as were 
then in vogue, on being worn down to a point where they could not be 
used further, without injury to the brake head, had to be discarded and 
^o to scrap. To avoid this he conceived the idea of attaehing a partial- 
ly worn brake shoe to the face of a new shoe, so that the old shoe 
would be completely worn out. In assembling the shoes, the inner or 
new shoe is attached to the brake head, and the outer or old shoe is 
attached to the face of the inner one. Attaehing and guide lugs are 
provided on the back of the shoes for securing the inner shoe to the 
brake head, and on the face oî the shoes are recesses into which the at- 
taehing and guide lugs on the back of a similar shoe fit and secure it to 
the face of the inner shoe. 

In opération, the outer shoe wears away entirely, and, after the inner 
shoe is partially worn, it is removed from the brake head, a new shoe is 
attached to the brake head, the worn shoe is attached to the face of the 
new shoe and the opération is continuée. 

In the District Court it was held that Chipley's alleged invention was 
not anticipated by prior patents or prior uses, and was new; that it 
had been actually reduced to practice, and was usefui ; and that Chip- 
ley, and not Armbrust, was the original and sole inventer. We hâve 
carefully examined the record and arguments of counsel with référence 
to thèse questions, and are satisfied that the conclusions reached by 
the District Court as to them are right. 

It was further held in the District Court that the claims in issue were 
valid and were infringed by the défendant, It is upon thèse questions 
that the défendant makes its chief contention. It says (1) that the 
means set f orth in the spécification for interlocking the back of a brake 
shoe to the face of another shoe are only capable of use when applied 
to a divided brake shoe, and consequently the claims should be con- 
strued as limited to such a shoe, and, when thus limited, the défendant 
does not inf ringe, as its shoe is a continuons shoe ; and (2) if the claims 
are not thus limited, they are invalid, because Chipley does not show or 
describe the particular means necessary to unité continuous shoes, 
which thèse claims purport to cover. 

It must be conceded that the particular means described in the spéci- 
fication of the patent for interlocking the back of a worn shoe to the 
face oî a new one are specially adapted for interlocking divided shoes. 
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the parts beîng locked together by an end to end movement, and that 
they are not applicable for interlocking continuons shoes without modi- 
fication — the reason being that there are no side entrances to the re- 
cesses on the face of the shoe or to the key ways or recesses in the attach- 
ing and guide lugs, so that the attaching and guide lugs may be moved 
transversely into the recesses on the face of the shoe and become locked 
by the lugs situated in those recesses. The required modification, how- 
ever, is slight, would suggest itself to any one skilled in the art, and is 
but a phase of the groove and rib idea which was old at the time the 
application for the patent was filed. Then, again, means for interlock- 
ing a continuons brake shoe to the brake head by grooves and ribs 
were well known in the art at the time the patent was applied for, and 
could be employed, and would be practical, for interlocking shoes of 
the continuons type. Such means are, therefore, within the range of 
reasonable équivalents. 

Is the patentée entitled to the use of équivalents ? In his spécification 
he déclares : 

"It will be ♦ * • understood that the second feature of my Invention 
may be utllized in solid or continuous shoes, it being simply necessary for 
such purpose to provide suitable means for securing the old and new shoes 
together when assembled;" and, "while I hâve illustrated and described in 
détail a simple and efficient method of attaching the wom shoes to the new 
ones by interlocking them together, my invention is not restricted in its 
broader scope to this partlcular method and means of attfiching the old 
shoe to the nevc one, since, so far as I am aware, it has not heretofore been 
proposed to use up wom brake shoes by attaching them to new shoes in any 
manner whatsoever, and my Invention, therefore, contemplâtes the em- 
ployment of any suitable means for securing the old shoes to the new eues in 
the practical utilization of this idea." 

It thus appears f rom the spécification and the claims that the second 
feature of the invention, to wit, the building of brake shoes, to be used 
until wom ont by making them interchangeably attachable to the brake 
head and to each other by means of suitable lugs on their backs, and 
corresponding recesses in their faces, was not limited by the patentée 
to the divided shoe. It also appears that the invention is of a fairly 
broad character, as nothing of the kind is shown in the prior art. Un- 
der thèse circumstances, we are of the opinion that the patentée is just- 
ly entitled to the use of équivalent means for interlocking continuous 
shoes, including the groove and rib method, and that the claims in ispue 
are valid as applied to such a shoe. We are also of the opinion that 
the claims are inf ringed by the defendant's structure, which is nothing 
more than the groove and rib method of interlocking a worn shoe of 
the continuous type to a new shoe, with some possible improvements 
in the method of constructing the grooves and ribs. The only percepti- 
ble advance in the defendant's attaching device over the prior art is in 
the inclination of the defendant's lugs and recesses, and the validity of 
its patent must dépend upon the spécial form of the attaching and 
guide lugs and the corresponding recesses. The mode of opération of 
the shoe is the same as that of the one in suit, the outer or old shoe is 
completely worn away, and the inner or new shoe fastened to the brake 
head is partly worn and then removed and placed on the face of a new 
shoe, which in turn is attached to the brake head. The mère fact that 
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the defendant's brake shoe is a patentable improvemeht over the one în 
issue does not give it the right to use the fundamental idea embodied in 
the Chipley patent. 

The decree of the District Court is affirmed, with costs in this court. 

PUTNAM, Circuit Judge, concurs in the resuit 



GILLILAND v. ADAMSON.» 

(Circuit Court of Appeals, Elghth Circuit October 11, 1915.) 

No. 4337. 

Patents ©=297, 32S — Infbingement — Injtjnction — Décision in Otheb 

DlSTKICT. 

Ttie parties are entltled to a judgment based on the facts as developed 
In the case; and those facts, as established by undisputed testimony, 
containing no inhérent Improbabllities, demonstrating beyond a reason- 
able doubt that défendant made, used, and sold vulcanizers, embody- 
ing ail the features contained in complainant's patent, No. 1,057,911, not 
only before the patent was issued, but even before the idea became defl- 
nitely formed in complainant's mind, he should not be enjoined as an 
Infringer, notwithstandlng the decree for complainant of another district 
court, in a suit by hlm agalnst another. 

[Ed. Note. — ror other cases, see Patents, Cent Dig. §§ 481-488; Dec. 
Dig. ;®=?97. 

G rounds for déniai of preliminary injunctions in patent infringement 
eults, see note to Johnson v. Foos Mfg. Ce, 72 C. C. A. 123.] 

Appeal f rom the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Suit by David C. Gilliland against Cecil F. Adamson. From a 
decree for complainant, défendant appeals. Reversed, with directions. 

T. Percy Carr, of St Louis, Mo. (James A. Carr and Amasa M. 
Holcombe, both of St. Louis, Mo., on the brief), for appellant. 

Percy B. Hills, of Washington, D. C. (Douglas W. Robert, of St. 
Louis, Mo., on the brief), for appellee. 

Before HOOK, Circuit Judge, and ELLIOTT and YOUMANS, 
District Judges. 

YOUMANS, District Judge. This is an appeal from a decree re- 
straining and enjoining appellant, his agents, workmen, and employés, 
"from further making, using, or selling, or causing to be made, used, 
or sold, directly or indirectly, any portable vulcanizing device for tires 
contained in or embodying the invention patented in letters patent 
No. 1,057,911 dated April 1, 1913." The only question involved is 
one of fact, and that is whether the vulcanizing device patented by 
appellee v(:as made, used, and sold by appellant prior to appellee's 
aîleged invention. 

The decree in the case of Adamson v. Shaler, 208 Fed. 566, de- 
cided in the United States District Court for the Eastern District of 

€=:>For other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
•Rehearlng denled Januarj 8, 1916. 
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Wjsconsin was introduced by appellee. He also întroduced the tes- 
timony of appellant in that case, together with the opinion o£ the 
District Judge. The decree in that case, following the opinion, sus- 
tained the patent, and enjoined Shaler from using or selling the device 
which was adjudged an infringement. 

' The testimony of appellee shows that the idea embodied in the 
patent assumed shape in his mind on the 19th day of August, 1911, 
on which day he made a drawing of the différent parts constituting 
the vulcanizer, the subject of his patent. The appellant introduced 
testimony to the effect that as early as August 7, 1911, he had caused 
vulcanizer castings to be made in practically the same form as those 
set out in appellee's application for a patent, and that prior to the 
19th day of August of that year appellant had sold vulcanizers em- 
bodying ail the éléments of appellee's patent. That testimony is 
not disjjuted in any essential particular. It contains no inhérent im- 
probabilities. 

The lower court held that it was bound by the decree of the United 
States District Court for the E^stem District of Wisconsin, rendered 
in another case. The parties were entitled to a judgment based upon 
the facts as they were developed in this case. Those facts demonstrat- 
•ed beyond a reasonable doubt that the appellant used and sold a 
vulcanizer embodying ail the features contained in appellee's patent, 
not only before the patent was issued, but even before the idea became 
definitely formed in appellee's mind. 

Therefore the decree of the lower court must be reversed, with 
direction to dismiss appellee's bill. 



F. F. SLOCOMB & CO., Inc., v. A. C. LAYMAN MACH. CO. 

CDlstrict Court, D. Dçlaware. January 30, 1915.) 

No. 312. 

1. Patents ®=5259 — "Contbibutoey Inï-bingembnt" — Sai^b of Bepaibs to 

UWNEBS of' PATENTED MACHINES. 

The furnishing of repalr parts to the owner and user of a patented 
machine, where the repairs do not amount to a reconstruction, and In 
the absence of any express limitation in the contract by which the ma- 
chine was sold, does not constltute a "contributory infringement" of the 
patent. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 400-402; Dec. 
Dig. ©=5259. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contributory Infringement.] 

2. Patents ©=3255 — Infeinqement — Eepaie ob Beconstkuction of Machine. 

The purchaser of a patented machine is entitled to make necessary 
repairs and to replace wom-out parts, not separately patented, so long 
as the identity of the Ucensed machine is not destroyed ; and what he 
may do blmself another may do for him without being chargeable with 
infringement. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 397, 399; Dec. 
Dig. (2=255.] 

<g:=>For other cases see same topio & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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3. Patents ©=3259 — Contributort Infkingemekt — Fubnishing Repairs fob 

Patented Machine. 

The furnlshing by défendant of repair parts to users of patented ma- 
chines inade and sold by eomplainant, of small value severally, to re- 
place parts subject to wear, and Which in numerous instances were pur- 
chased by défendant from eomplainant at eustomary priées, held not to 
constitnte contributory infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 400-402; Dec. 
Dig. <S=259.] 

4. Patents <®=>328 — Validity and Infkingbment— Leather-Staking Ma- 

chine. 

The Oraig & Slocomb reissue patent. No. 11,843, for a leather-staklng 
machine, helâ valid, but not infringed. 

5. Patents <®=5l67 — Construction — Claim fob Combination. 

Where a claim of a patent is for a combination, to be valid, it must be 
for an operatlve combination, and if an élément essential to make it 
operative is shown and described in the spécification and drawlngs, but 
is omitted from the claim, it must be read Into the latter. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 243; Dec Dig, 
®=3l67.] 

6. Patents ®=»246 — Infeingement — Combination. 

Each of the parts whose co-operative action is necessary for the per- 
formance of the function of a mechanical combination claimed is ao 
essential élément of such combination, and à combination which does not 
contain it, or its équivalent, is not an infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. S 387; Dec. Dig. 
<S=s>246.] 

7. Patents <S=»328 — Validitt and Infeingement — Leatheb-Staking Ma- 

chine. 

The Slocomb patent. No. 927,609, clalms 4 and 5, for a leather-staking 
machine having a rotatable breast roU wlth manually operated devices for 
unlocking and locking It in différent positions while the machine is 1» 
motion, held not infringed. 

In Equity. Suit by F. F. Slocomb & Ce, Incorporated, against the 
A. C. Layman Machine Company. On final hearing. Decree for 
défendant. 

See, also, 201 Fed. 101. 

E. Hayward Fairbanks, of Philadelphia, Pa., for eomplainant. 
Charles Howson and William Steell Jackson, both of Philadelphia, 
Pa., for défendant. 

BRADFOKD, District Judge. The bill charges infringement of 
reissue patent of the United States No. 11,843, granted July 31, 1900, 
and United States patent No. 927,609, granted July 13, 1909. Both 
patents were assigned to and are owned by the eomplainant. No. 
11,843 was granted to James Craig and Frank F. Slocomb for an im- 
provement in leather-staking machines, and No. 927,609, hereinafter 
ref erred to as the breast roU patent, was granted to Frank F. Slocomb 
for a leather-staking machine table. The charge of infringement 
with respect to the reissue patent has been restricted to claims 1, 2, 
3, 4, 5, 6, 13, 19, 21 and 23, which are as follows : 

"1. In a leather-staking machine, a plurality of roUers mounted on a jaw 
thereof, and means for enabling one of said roUers to be ralsed or lowered 
independently of the other roUer. 

(Sc^sFor other cases see same toplc & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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"2. In a leather-staklng machine, a plurality of rollers mounted on a Javf 
thereof, means for enabllng one of said rollers to be raised and lowered In- 
dependently of the other, and means for varying the distance between said 
rollers. 

"3. In a leatlier-staking machine, an upper jaw, a lower jaw, a blade car- 
ried by said lower jaw, a roller mounted in bearings attached to said upper 
jaw, adjustable arms carried by said upper jaw, stems adjustably supported in 
said arms, means for securing said stems In their adjusted positions and 
a roller having bearings In said stems. 

"4. In a leather-staking machine, an upper jaw, a roller mounted in suit- 
able bearings attached to said jaw, adjustable arms carried by the latter, said 
arms supporting adjustable threaded stems, and a roller having bearings in 
said stems. 

"5. In a leather-staking machine, an upper jaw, a roller joumaled- there- 
upon, arms adjustably mounted on said jaw, adjustable stems supported by 
said arms, and a roller joumaled in said stems. 

"6. In a leather-staking machine, an upper jaw having a plate attached 
thereto, a roller joumaled in bearings depending from said plate, slotted arms 
having a cross-piece attached thereto, means for securing said arms to said 
plate, bearings capable of vertical adjustment depending from said armL, and 
a roller journialed in said bearings." 

"13. In a leather-staking machine, an upper and lower jaw, a roller mount- 
ed in suitable bearings attaelied to said upper jaw, adjustable arms carried by 
the latter, stems adjustably supported in said arms, and a roller having bear- 
ings in said stems, in combination with a plurality of upright blades attached 
to said lower jaw, one of said blades occupying the space between said roll- 
ers vvhen said jaws are in their forward position." 

"19. In a leather-staking machine, upper and lower jaws plvotally sup- 
ported, a blade carried by said lower jaw, a roller mounted in bearings 
attached to said upper jaw, arms carried by the latter, stems adjustably 
supported in said arms, means for loclùng said stems in position and a second 
roller having bearings in said stems." 

"21. In a leather-staking machine, in combination with the jaws thereof, 
mechanism for reciprocating and opening and closing said jaws, and laterally- 
movable means for adjustlng said jaws, said means belng controUed and oper- 
ated by the knee of the attendant." 

"23. The combination with the jaws of a leather-staking machine, of 
mechanism for reciprocating and opening and closing said jaws, and laterally- 
movable means for adjustlng one of said jaws, said means belng located be- 
low said jaws." 

With respect to the breast roll patent the charge of inf ringement 
has been restricted to claims 4 and 5, which are as f ollows : 

"4. The combination with a staking machine, of a breast roll rotatably 
mounted thereon, and means to lock said roU. 

"5. In combination with a staking machine, a breast roll rotatably mounted 
thereon, and means to lock said roll in différent positions." 

[ 1 ] The complainant in the bill as amended charges the défendant 
with direct infringement in manufacturing, using and selling leather 
staking machines embodying the inventions described and claimed in 
the two patents in suit, and also with contributory infringement in 
furnishing and supplying repair parts to owners and users of such 
leather-staking machines for the purpose and with the intent that 
such repair parts should be united with other éléments to complète 
the combinatioiis claimed in the said patents. The bill does not allège 
that the défendant furnished repair parts to persons other than those 
owning and using staking machines manufactured and sold by the 
complainant under the patents in question, nor that the repair parts 
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were separately patented. Nor is there any évidence showing or 
tending to show that repair parts were furnished by the défendant to 
persons not owning and using the machines to which they were ap- 
plied. Nor has it been shown that the repair parts were furnished 
and sijpplied by the défendant with any actual intent to defraud or 
wrongfully injure the complainant in the enjoyment of its patent 
monopoly unless the furnishing of such repair parts per se gives rise 
to the presumption of such wrongful intent. The facts do not pré- 
sent a case in which an alleged contributory infringer supplies repair 
parts to those using the patented mechanism without authority and 
wrongfully. The parts so furnished by the défendant were procured 
by the owners of the patented mechanism in order that they might not 
lose the bénéficiai enjoyment of the machines which they had a right 
to operate. The owners and users of the complainant's patented 
machines had a right to restore them to and maintain their efficiency 
by making from time to time suitable repairs not amounting to re- 
construction. This right in the absence of a stipulation to the contrary 
was vested in them a;nd not in the complainant. Morgan Gardner E. 
Co. V. Buettner & Shelburne M. Co., 203 Fed. 490, 121 C. C. A. 612; 
Wagner Typewriter Co. v. F. S. Webster Co. (C. C.) 144 Fed. 405. 
If the purchaser and user of the complainant's machines cannot, in 
the absence of a stipulation to the contrary, remedy defects resulting 
from their opération by making repairs falling short of reconstruction, 
he is at the mercy of the patent owner who can prevent him from 
enjoying their use by means of making such repairs and thus compel 
him, if he intends to use such machines at ail; to purchase new ones 
from the holder of the patent monopoly. This would in most cases 
largely destroy the bénéficiai use of the machine, in contemplation of 
the purchaser at the time of buying and serving as a considération 
for the purchase. The charge of contributory infringement is based 
upon the furnishing by the défendant to purchasers and users of the 
machines of the patents in suit from time to time of various repair 
parts. The furnishing of thèse repair parts is treated by the complain- 
ant as amounting to a reconstruction of the patented combination 
mechanism. 

[2] The défendant, however, contends that the parts so furnished 
by it to such purchasers and users of the complainant's machines and 
their application thereto did not in any sensé constitute reconstruction, 
but simply renewal by supplying repair parts not separately patented 
which in the course of time from the opération of the mechanism be- 
came worn out or otherwise defective. The solution of the question 
whether the furnishing of particular parts of patented mechanism will 
amount to reconstruction and consequently an invasion of the exclu- 
sive rights of the patentée is often attended with much difficulty. 
Much loose language has been employed on this subject. It has been 
said that the furnishing of a vital f eature or part of a patented mech- 
anism, when essential to its construction and opération for the accom- 
plishment of the ends for which it is intended, will amount, if unau- 
thorized by the patentée, to a wrongful reconstruction. But this can- 
not be Sound as a gênerai rule. The wearing out or breaking of a 
227 F.— 7 
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screw or boit will as effectually prevent the opération of the mechanism 
as the destruction of a larger and more expensive feature. The wear- 
ing out or breaking down of a particular part essential to the opéra- 
tion of the mechanism therefore cannot be rehed on as furnishing the 
test whether reconstruction, or merely repair or renewal, is required. 
It is claimed by the complainant's counsel that the repair parts fur- 
nished to the OAvners and users of the patented machines were "to a 
certain extent of a non-perishable character," and that ail of them were 
"substantially non-perishable." If the parts of the mechanism replaced 
by the repair parts furnished by the défendant were "substantially non- 
perishable" I f ail to perceive why they should hâve been replaced, un- 
less the owners and users of the machines desired to throw away their 
money in paying the défendant for repair parts of which there was 
no need. It is more reasonable to conclude that repair parts were 
bought from the défendant because the owners and users of the ma- 
chines found there was need of them for the opération or efficient op- 
ération of the patented mechanism. If there was such need it was 
owing to the wear or breaking o£ the parts to be replaced. Due con- 
sidération of the facts in any given case should be determinative o£ 
the rightfulness of supplying or applying repair parts, not separately 
patented, to a patented mechanical combination. If, by way of illus- 
tration, patented mechanism be composed of various parts and éléments 
the most expensive of which hâve an average life of twenty years, and 
other parts or features of compara tively trifling cost are subjected in 
the opération of the mechanism to such wear as to require renewal or 
replacement within a period of a f ew months, or of a year or two, it 
would seem reasonable and sensible to treat such renewal or replace- 
ment as involving repairs in contradistinction to reconstruction. In 
Wilson V. Simpson, 9 How. 109, 13 L. Ed. 66, the court said: 

"We admit, for such is the rulp In Wilson v. Rousseau, 4 How. [646, 11 L. 
Ed. 1141], that when the material of the combination ceases to exist, in what- 
ever way that may occur, the right to renew it dépends upon the right to make 
the invention. If the right to make does not exist, there is no right to 
rebuild the combiBation. But it does not foUow, when one of the éléments of 
the combination has become so much wom as to be inoperative, or has been 
broken, that the machine no longer exists, for restoration to its original use, 
by the owner who has bought its use. When the wearing or injury is partial, 
then repair is restoration, and not reconstruction. Illustrations of thls will 
occur to any one, from the fréquent repairs of many machines for agrleul- 
tural purposes. Also from the repalr and replacement of broken or wom out 
parts of larger and more complex combinatlons for manufactures. In either 
case, repalring partial in.iuries, whether they occur from accident or from 
wear and tear, is only refitting a machine for use. And it Is no more than 
that, though it shall be a replacement of an essential part of a combination. 
It is the use of the whole of thât which a purchaser buys, when the patentée 
sells to him a machine ; and when he repairs the damages which may be done 
to it, It is no more than the exercise of that right of care which everyone may 
use to give duratlon to that which he owns, or has a right to use as a whole. 
* * * ïhe right to repair and replace in such a case is either in the 
patentée, or in him who has bought the machine. Has the patentée a more 
équitable right to force the dlsuse of the machine entirely, on account of the 
inoperativeness of a part of it, than the purchaser has to repair, who has, in 
the whole of it, a right of use? And what harm is done to the patentée in the 
use of his right of invention, when the repair and replacement of a partial 
injury are conflned to the machine which the purchaser has boughtî » • * 
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The proof in the case }s, that one of Woodworth's machines, properly made, 
wlll last in use for several years, but that its cuttlng-knives will wear out 
and must be replaced at least every sixty or ninety days. The rlght to re- 
place them was a part of the invention transferred to the assignée for the 
time that he bought it, without which his purchase would hâve been useless to 
him, except for sixty or ninety days after a machine had been put in use. 

* * * The right of the assignée to replace the eutter-knives is not because 
they are of perishable materials, but because the Inventor of the machine 
has so arrangea them as a part of its combination, that the machine could 
not be continued in use without a succession of knives at short intervais. 
Uniess they were replaced, the invention would hâve been but of llttle use to 
the Inventor or to others. The other constituent parts of thls invention, 
though liable to be worn out, are not made wlth référence to any use of them 
which will require them to be replaced. Thèse, without having a deflnite 
duration, are contemplated by the Inventor to last so long as the materials 
of which they are formed can hold together in use in such a combination. 
No replacement of them at intermedlate intervais is meant or is necessary. 

♦ * * But if another constituent part of the combination is meant to be 
only temporary in the use of the whole, and to be f requently replaced, because 
it wlll not last as long as the other parts of the combination, its inventor 
cannot complain, if he sells the use of his machine, that the purchaser uses 
it in the vvay the Inventor meant it to be used, and in the only way in which 
the machine can be used." 

If the purchaser and user of a patented machine has a right person- 
ally to keep it in repair manifestly he equally has a right through the 
instrumentahty of a third person to do the same thing. If, for in- 
stance, the rubber cover of a roU through continued use needs replace- 
ment, repair or renewal by way of repair of the patented machine in 
which it is used, and it be permissible for the owner of the machine to 
make such repair or renewal, without accountability to the patent hold- 
er, it is equally permissible for a third person, whether manufacturer 
or mechanic, to effect such repair or renewal without such liability. 
Whether the défendant by way of advertisement or otherwise solicited 
f rom the purchasers and users of the complainant's machines the busi- 
ness of supplying repair parts, or, without solicitation, remained in- 
active until called on for repair parts by such purchasers and users, is 
wholly immaterial. In Morrin v. Robert White Engineering Works, 
143 Fed. 5 19, 74 C. C. A. 466, the circuit court of appeals for the sec- 
ond circuit said: 

"The theory of the rule Invoked by the complainant Is that a patentée of 
a combination cannot be deprived of his gains and profits by the conversion 
of an old and defunct machine under the guise of repairs. If a new machine be 
needed the patentée is entitled to fumish it, but, on the other hand, the pur- 
chaser of a patented machine is entitled to make necessary repairs and to 
replace vvoin out parts, not separately patented, so long as the identlty of the 
Ucensed machine is not destroyed. If this be lawful for the owner, It is 
equally so for the mechanic who is employed to do the work ; the latter 
cannot be held as an iufringer for making repairs which the former has an 
undoubted right to make." 

[3] The question then is whether the repair parts, the furnishing of 
which by the défendant is complained of, were not such as could, in 
the absence of a stipulation to the contrary, properly be fumished by 
purchasers and users of the patented machines by way of repair in 
contradistinction to reconstruction. On this point I hâve little or no 
doubt, in view of the character of the repair parts and of the attitude 
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of the parties toward them. There are in évidence receipted bills from 
the Baker Machine Company to the défendant or its président for re- 
pair parts for machines manufactured under the patents in suit run- 
ning through a period extending from and including March 7, 1908, 
to and including October 30, 1911, and embracing many items, no one 
of them costing more than $3, excepting a connecting-rod, a cam head 
and a roll, costing, subject to a discount, respectively $9, $3.50 and 
$3.85. The complainant's président, F. F. Slocomb, in his testimony 
expressly recognizes that the repair parts are subject to wear, and in- 
tended to be replaced from time to time. He states that the "défend- 
ant has furnished practically ail the parts of our machine which are 
subject to wear," and further, that "as I hâve testified that the parts 
referred to wear 'for several months or possibly a year or over on the 
average,' I certainly had no intention to indicate that the parts in ques- 
tion were not wear parts or were not intended and expected to be 
worn out and replaced at intervais." The witness arbitrarily fixes upon 
"one month as the limit in time for which a part of a machine that 
could. bè called temporary or perishable would ordinarily wear." But 
such a limitation is not supported by reason or authority. The bill as 
originally filed December 2, 1911, contained no charge of contributory 
infringement, nor does the évidence show that the furnishing by the 
défendant of repair parts to the machines of the patents in suit was 
protested against on the part of the complainant as constituting con- 
tributory infringement until after the lapse of more than eight months 
after the fiUng of the bill, during the taking of testimony of A. C. Lay- 
man, président' of the défendant. Yet the complainant knew that the 
défendant had for several years prior to the filing of the bill been en- 
gaged in tlie business of supplying repair parts to purchasers and users 
of the machines of the patents in suit. In fact the complainant fur- 
nished to the défendant during a considérable period prior to the filing 
of the bill at customary priées and on usual terms such or similar 
repair parts for the purpose of being so applied to such machines. 
There are in évidence receipted bills from the complainant, bearing 
the stamped initiais of its président, to the défendant or its président, 
for repair parts for such patented machines running through a period 
extending from and including January 24, 1908, to and including Jan- 
uary 7, 1909, and embracing a number of items, none of them costing 
more than $3.75, with the exception of a pressure bed costing $6. The 
complainant knowing for a considérable period that the défendant was 
furnishing repair parts for machines owned and operated by purchas- 
ers from the complainant, and in fact furnishing to the défendant at 
normal priées such repair parts for the purpose of being so suppHed to 
such machines, pursued a course of action negativing the existence of 
any idea on its part that the furnishing by the défendant of such. re- 
pair parts amounted or would amount to a reconstruction of the pat- 
ented oombination mechanism, in contradistinction to the renewal by 
way of repair of the particular éléments or features represented by 
such repair parts. For it is unreasonable to assume, in the absence 
of an agreement to thaf end between the complainant and the défend- 
ant, that the former intended by its action to abandon or forego its 
patent monopoly to the extent of reconstruction. It is to be gatJiered 
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from the évidence that the cause of the friction and controversy be- 
tween the complainant and the défendant was not the mère furnishing 
of repair parts by the latter which the former had countenanced and 
facihtated, but the fact that the défendant was placing or about to 
place on the market a pièce of mechanism intended to compete with 
the staking machine of the patents in suit. The charge of contribu- 
tory infringement with respect to the furnishing of repair parts savors 
toc strongly of an afterthought, and I am unable to sustain the bill on 
that ground. 

[4] Claims 1 to 6 of the reissue patent relate more especially 
to improvements in the staking devices on the forward portion of the 
upper jaw of the combination mechanism; claims 13 and 19 to the 
lower jaw and staking devices on the upper jaw; and claims 21 and 
23 to means to be operated laterally by the operator for adjusting 
the pressure of one of the above mentioned jaws while the machine 
is in opération, and without stopping the same. I think the reissue 
patent is valid, though not for a pioneer or broad invention. The 
real question touching the patent is whether on a proper construction 
of the claims the défendant bas infringed. It is more convenient to 
consider the charge of infringement first with respect to claims 21 
and 23. The distinctive and dominating élément in each of those 
claims is the "laterally-movable means" for regulating the pressure 
of the staking devices upon the skins, throi^gh an adjustment of the 
jaws with respect to each other. To ascertain the character of the 
laterally-movable means recourse must be had to the description. 
There, among other things, it is said: 

"Oiir invention consists of an improved constniction of leather-staking 
macliine whereby we are enabled to effect an exact and délicate adjustment 
of pi-e&sure on ttie leather whicli is being staked wliile the macliine is in 
motion. * * * jt also consists ot novel means for ett'ecting tlie adjustment 
of tbe staking-jaws while the machine is in motion, at the same time enabling 
the operator to stand on both teet, as vvell as to effect the adjustment with 
accuiacy aud précision not heretofore attainable, and in addition permitting 
him to release the adjusting device instantly instead of being compelled to 
hold it in position. * * * The upward and downward movement of the 
jaw 1<c can be adjusted with great exactness during the opération of the 
machine without stoppiug the latter by the operator oscillating in a latéral 
direction to the desired extent tlie knee-pieee 66'^;. (Seen in Figs. 1 and 8.) 
The desired latéral oscillation is imparted by the knee of the operator, where- 
by the contact of the inclined or caiu surfaces will cause the table or bed 42 
to be raised or lowered. * * * The foot-treadles heretofore in use for ad- 
justing the pull or pressure on machines of thls class while in motion hâve 
been fundameutally imperfect and objectionable in that they necessitated the 
attendants maiutaining a continuai pressure. In practice the effect of thls 
bas usually been so fatiguing that the operator is found to depress the treadie 
constantly to the floor or other stop in order to support lils weight on both 
feet. Obviously the resuit of this has been to make the treadie, instead of a 
means of regulating the pressure, merely a device for applying it. With our 
svvivellng or laterally-movable device the pressure is not only applied, b\it 
regulated with great accuracy and précision, and the operator cun change 
the pressure with each skin, as he should do, instantly, and without the slight- 
est fatigue or inteiruption to his work, and the frictioual adjusting device 
hulds tbe swivel just where it is placed, being capable of adjustment, so that 
the swivel shall uot change position on account of any vibration of the ma- 
chine, uor, on the other hand, move so stiffly as to require any exertion of 
force. It will further be apparent that were the treadie motion not fatiguing 
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it would stlll be objeetionable on the ground that It does not admit of ae- 
curacy, because it is evidently impossible for tbe attendant to control the 
motion of one foot with anything approaching précision even for a sbort tinie 
while compelled to balance bis weight on the other foot." 

I am dearly of opinion that even without référence to the proceed- 
ings in the patent office the mechanism of the défendant complained 
of does not infringe either claini 21 or claim 23 of the reissue patent. 
The former claim expressly contemplâtes and requires that the "later- 
ally-movable means" constituting an élément of the combination should 
be "controlled and operated by the knee of the attendant," and the 
latter claim by necessary implication, though not expressly, requires 
the same thing. The patent description not only expressly requires 
it but gives the reasons necessitating such requirement. The élément 
bas for its purpose "effecting the adjustment of the staking-jaws 
while the machine is in motion, at the same time enabling the operator 
to stand on both feet, as well as to efifect the adjustment with accuracy 
and précision not heretofore attainable." It appears from the évi- 
dence beyond successful contradiction that it would be wholly im- 
practicable to adjust the staking jaws or either of them while the 
machine is in motion by the use of the hand or foot of the operator. 
The withdrawal of a hand from the guiding and manipulation of the 
skin would prove disadvantageous or disastrous. Slocomb says : 

"The operator cannot use,Jiis hand for adjusting the mechanism without 
stopping working on the sklri while he is doing so. This is not the case if he 
uses bis knee. * * * Where hand adjustment has been used instead of the 
knee, Instructions hâve at once been given to use the knee exclusively." 

So, if the operator were to use a foot for the opération of the "lat- 
erally-movable means," he would be rendered too unsteady to make 
proper use of the breast roU and to efficiently handle the skins be- 
tween the staking jaws. The defendant's machine does not contain 
the laterally-movable means of claims 21 and 23 of the reissue patent, 
in that it discloses no "knee-piece" or anything équivalent to it. On 
the contrary, the mechanism for the adjustment of the staking jaws of 
the defendant's machine displays the very feature studiously sought 
to be avoided by the reissue patent. Slocomb has given some vague, 
loose and unsatisfactory testimony touching the feasibility or possi- 
bility of using the knee or the hand in the rotation of the adjustment 
wheel of the defendant's machine. He states: 

"I hâve never attempted to operate any of the defendant's machines. In 
fact, I do not claim to be an expert at operatiiig any staking machine. More- 
over, my testimony with regard to the use of the hand or knee relates only to 
our owu machines as I certalnly would not présume to give any instructions 
with regard to any other make. * * ♦ i bave never seen anywhere any of 
the defendant's machines adjusted by the operator using his kuee." 

He also states that "the operator may also use his hand if he mis- 
takenly wishes to do so in adjusting the pressure while the machine 
is in motion." And that he has seen an adjustment effected with the 
hand while the staking machine was in motion, "but it was of course 
impossible for the operator to continue staking a skin while moving 
with one hand the adjusting mechanism." He also states that "with 
the device shown in the defendant's drawing and used in his machine. 
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it is possible to swing the adjusting device with either the knee or 
the.iiand," and that he had '"moved this adjusting mechanism with 
my knee, so tliat I am in a position to state that this adjustment can 
readily be made in that manner, should the operator wish to do so." 
But he admits that "at the time referred to, the machine was not in 
motion." Operating the def endant's adjusting wheel when the machine 
is at rest is one thing, and operating it when the machine is in motion 
under power is a very différent thing. One can readily perceive that 
the adjustment wheel may be rotated while the machine is in motion 
by the hand, but not when a skin is in the process of being staked, for 
the witness states that it is "of course impossible for the operator to 
continue staking a skin while moving with one hand the adjusting 
mechanism." So it ig quite conceivable that the adjusting wheel 
may be câused to rotate by the application of the knee in a constrained 
position, but that the knee in contradistinction to the foot may be 
used to advantage is obviously impossible from the form and con- 
struction of the mechanism. Slocomb has failed in his testimony to 
show that the use of the knee is a practical mode of operating de- 
fendant's adjusting mechanism. What the complainant claims to be 
the équivalent of the knee-piece in the machine of the reissue patent 
is a device called a wheel, placed under the table of the staking 
machine and considerably back of the breast roll, having radial spokes 
or rods and rotating in a vertical plane at right-angles with the stak- 
ing jaws. While it is possible that the operator through bodily con- 
tortion might with the knee cause it to rotate to a certain extent, it 
cannot from its physical location and construction be actuated by the 
knee with any dtegree of efficiency. Certainly the attempt made in 
open court to operate it with the knee, when the machine was not 
operating upon a skin, was far from indicating thait it could be so 
used to any advantage while the machine was in motion by one en- 
gaged in holding, guiding and manipulating the skins in process of 
staking. The witness Layman speaks much to the point when he says : 

"There is no doubt by getting under the machine purposely for operating it 
with his knee that it could be done as well as with his shoulder or his head or 
hls hands, but certainly uo operator could possibly operate this wheel with 
his knee and at the same time hold the skin with both hands while the 
machine is pulling on It" 

He further says ; 

"I ha%'e never seen nor even heard of the workman or operator using his 
knee in operating this wheel on our machine." 

The only practical mode of using the adjustment wheel of the de- 
fendant's machine while in opération is by foot pressure of sufficient 
force to cause the wheel to rotate to the desired extent. This is dia- 
metrically opposed to one of the principal purposes . of the reissue 
patentées, which was to enable the operator while the machine is in 
motion to "stand on both feet." As has been shown, foot pressure by 
the operator is expressly and pointedly condemned in the description, 
it being stated, among other things, that "it is evidently impossible for 
the attendant to control the motion of one foot with anything approach- 
ing précision even for a short time while compelled to balance his 
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weight on the other foot." Not only is such a device as the defend- 
ant's adjustment wheel repudiated by the reissue patentées, but that 
wheel is more nearly allied to the old foot treadles than to the "lat- 
erally-movable means" of adjustment in tlie complainant's machine. 
The laterally-movable means of adjustment undoubtedly was a nier- 
itorious invention possessing novelty and utiUty, but it has not been 
infringed by the défendant. The expert Livermore well says: 

"When regarded as éléments of the mechanlsm under considération obvlous- 
ly defendant's vertical wheel adapted to be operated practieally when the 
work is going on only by the foot of the operator when oIC the floor is not an 
. équivalent for the horizontal segment of the Craig & Slocomb machine, an es- 
sential and specified characterlstic of whlch is that it is laterally movable and 
this belng for the purpose of enabllng it to be practieally and convenlently 
operated by the knee of the attendant, while standing with both feet on the 
floor." 

[5, B] Nor do I find that the défendant has infringed the other or 
any of the other claims of the reissue patent rehed on by the complain- 
ant in this case. As before stated, claims 1 to 6 relate more especially 
to the staking devices on the forward portion of tlie upper jaw of the 
combination mechanism, and claims 13 and 19 to the lower jaw, and 
staking devices on the upper jaw. Ail the claims above specified evi- 
dently are intended to cover mechanical combinations, but are so gên- 
erai, indefinite or incomplète in and by themselves as not plainly to dis- 
close the construction or opération of the mechanism to which they 
relate. They must, therefore, be viewed in the light of the patent de- 
scription and drawings. That a mechanical device literally falls within 
the language of a patent claim does not necessarily show that it is 
covered by the claim. And where the claim is for a combination, to 
be valid it must be for an operative combination, and if an élément 
essential to make it operative is shown and described in the patent de- 
scription and drawings, but is omitted f rom the claim, it must be read 
into the latter. Each of the parts whose co-operative action is neces- 
sary for the performance of the function of the mechanical combina- 
tion claimed is an essential élément of such combination and must 
hâve been employed without authority in connection with the rest be- 
fore infringement can be found. The facts hère do not disclose the 
case of mère subcombinations, each having its proper function in as- 
sisting to bring about the contemplated gênerai resuit of the opéra- 
tion of the patented mechanism in its entirety, and- not so related to 
or dépendent upon the other parts or subcombinations as to hâve its 
appropriate and distinctive function qualified or modified by their ac- 
tion. On the contrary, without going into détails, the knee adjusting 
mechanism or "laterally-movable means" for the adjustment of the 
jaws and conséquent régulation of the pressure on the skins is so 
related in its opération to that of the mechanism mentioned in the 
above specified claims as to qualify and control its action and constitute 
an essential élément of the combinations. It is not enough that the 
défendant may through its machine reach the same resuit as that ob- 
tained by tlie complainant. To constitute direct in contradistinction to 
contributory infringement of any combination claim relied on in the 
reissue patent it is necessary that the defendant's mechanism should 
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contain éléments the same as or équivalent to ail the essential éléments, 
whether expressed or implied in the combination claim, contained in the 
complainant's machine co-operating in substantially the same manner 
to perform its function. Neither the laterally-movable means of jaw 
adjustment, or knee mechanism, an essential élément of the complain- 
ant's machine, nor any équivalent élément, is présent in the defendant's 
machine; and the two are accordingly so differentiated from each oth- 
er, not only with respect to the knee device, taken in and by itself, but 
also with respect to the construction and opération of the connected 
intermediate mechanism betvveen it and the outer end of the lower 
jaw, due to such device, as to exclude infringement. The conclusion 
reached renders unnecessary the considération of varions other matters 
presented by way of defence. 

[7] The objects of the breast roll patent No. 927,609 are stated in 
the description as f ollows : 

"Thls invention relates to a machine for staking leather and bas for an 
object to provicie an operating table which may be readily moved out of the 
way when it Is deslred to repair or inspect the operating parts of the machine. 
It has for a further object to provide a staking machine with a breast rollet 
on the worklng table, the position of which may be shifted at will, thereby 
brlnging a large number of working faces successively into position." 

The claims hère relied on by the complainant relate to the latter 
of the above stated objects and, as before stated, are as foUows: 

"4. The combination with a staking machine, of a breast roll rotatably 
mounted thereon, and means to lock sald roll. 

"5. In combination with a staking machine, a breast roll rotatably mount- 
ed thereon, and means to lock said roll In différent positions." 

The patentée further says in the description: 

"It is well known that In this type of machine such breast rollers soon be- 
come wom, due to the constant pressure exerted against the face thereof, and 
therefore It becomes necessary to shift the roller to bring another portion of 
the periphery into operative position. The customary method of shifting 
this roller involves the taking apart of adjacent portions of the machine in 
order to accomplish the desired end, causing delay ànd the loss of use of the 
machine during such shifting of the roller. By means of my novel Improve- 
ment the machine is constantly in opération and a new surface brought into 
use whenever desired by simply withdrawing the boit 28 from locking en- 
gagement with the splndle 24, whereupon the latter may be rotated as desired 
and the worn surface shifted out of the path of the skln." 

In vie w of the length of time the breast roll of a leather-staking ma- 
chine can be used before it becomes necessary or material by reason 
of wear to expose a différent portion of the periphery to contact with 
the body of the operator, the mechanism of the two claims in suit is 
comparatively unimportant. I do not perceive that extrême celerity 
in exposing différent portions of the surface of the breast roll during 
the opération of the machine is of much moment, or that a rotary ad- 
justment of the breast roll while the machine is not in opération would 
not be of substantially equal benefit. If the invention covered by the 
two claims in question be patentable it is a narrow one. The position 
of the complainant is that Slocomb was the first to introduce in a leather- 
staking machine a rotatable breast roll with manually operated devices 
for unlocking it, permitting it to be rotated, and then locked again. 
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while the machine îs in motion. The end to be accomplîshed by the 
rotation of the breast roll in any leather-staking machine is the avoid- 
ance as far as possible of unequal wear of the roll with its attendant 
evils. The normal status of the breast roll is not rotation, but rest. 
It is intended to be shifted by way of rotation from time to time in 
order that différent portions of the periphery may be brought into 
such position as to be in contact with the body of the operator during 
the staking of the skins. Breast roUs for leather-staking machines not 
only were old in the art, but they were shifted by way of rotation to 
answer thç same ends for which the complainant's breast roll is used. 
This was recognized by Slocomb in describing his invention as above 
appears. Prior to his patent now under considération, breast rolls 
were used on leather-stal<ing machines whiçh were provided with hex- 
agonal ends inserted into corresponding caps and held in position tliere- 
in by means of bolts and nuts. In order to change the portion of the 
periphery exposed to contact with the body of the operator it was 
necessary to loosen the hexagonal nuts from the caps, involving the 
use of a wrench or some équivalent tool and the expenditure of more 
or less time. The breast roll of the complainant is locked against ro- 
tation by means of the insertion of a boit, actuated by a spring, in one 
of a séries of perforations located at intervais around the periphery 
of the spindle of the breast roll, and is unlocked by withdrawing by 
hand the boit against the tension of the spring from the perforation 
with which it is engaged. In the defendant's mechanism the ends of 
the spindles are octagonal in f orm and mounted in hinged caps having 
a smooth circular inner surface, the lower end of the cap having an 
extension carrying a stud on the end of which is a wing-nut which 
can be manipulated by the fingers of the operator. A slight loosening 
of tlie wing-nut permits the breast roll to be readily rotated without 
stopping the machine, and so a slight tightening of the wing-nut by 
hand will cause the breast roll to be held stationary. The defendant's 
mechanism for permitting the breast roll to be rotated and then to be 
held stationary in such' position as may be desired was at the time 
of the granting of the patent to Slocomb an old and f amilar mechani- 
cal device known as a shaf t grip, illustrated in a book in évidence, pub- 
lished in 1890 by Thomas Walter Barber, entitled "The Engineer's 
Sketch Book of Mechanical Movements, Devices, Appliances, Contri- 
vances and Détails," on page 17, figure 54. The defendant's device for 
controlling the rotation of the breast roll more closely resembles the 
mechanism of the prior art than it does that of the complainant, and 
whatever merit may réside in the breast roll mechanism covered by 
daims 4 and 5 the défendant cannot, I think, be held as an infringer 
with respect to those claims by reason of adopting the old device. 

On the whole I bave reached the conclusion that the bill must be 
dismissed with costs. Let a decree be prepared accordingly and sub- 
mitted. 
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SIMPLEX CONCRETE PILING CO. et al. v. MacARTHUR CONCEBTB 
PILE & FOUNDATION CO. 

(District Court, D. Delaware. July 14, 1915.) 

No. 317. 

Patents <S=>328 — Validitt and Infkingement — Removable Piles fob Pokm- 
in(î concbetb piling. . 

ïlie Sliuman patents, No. 733,2SS, for removable piles for forming con- 
crète pillng, claims 5 and 9, and No. 739,268, for process of maidng con- 
crète pile.s. daims 1, S, 9, and 10, ail of whlch relate to temporary re- 
movable piles having a driving point and an outer casing through which 
the pile is witlidrawn and which remains either temiwrarily or perma- 
nently as a coffer-dam, eonstnied, and held valid, and, unlilie other 
claims, not eoniined to piles having the point greater in diameter than 
the casing so that It must be detached before the pile can be withdrawn. 
As so eonstnied, sald claims held infringed. 

In Equity. Suit by the Simplex Concrète Piling Company and the 
Simplex Foundation Company against the MacArthur Concrète Pile 
Sz Foundation Company. On final hearing. Decree for complainants. 

Charles Howson, of Philadelphia, Pa., and Hubert Howson, of 
New York City, for complainants. 
Melville Church, of Washington, D. C, for défendant. 

BRADFORD, District Judge. This suit has been brought by The 
Simplex Concrète Piling Company and the Simplex Foundation Com- 
pany against the MacArthur Concrète Pile & Foundation Company 
for alleged infringement of letters patent of the United States No. 
733,288, granted July 7, 1903, to Frank Shuman, for improvements 
in removable piles for forming concrète piling, and of letters patent 
No. 739,268, granted September 15, 1903, to the same patentée for 
improvements in processes of making concrète piles. The complain- 
ants are the présent owner and the licensee respectively of the two 
patents in suit, and no question is raised as to their title to maintain 
this suit. It appears that the subject-matter of both patents was dis- 
closed in the original application, sériai No. 138,921 of January 13, 
1903 ; but in that yeaf during the pendency of the proceedings, in 
conformity to the rule of the patent office that "claims for a machine 
and the process in the performance of which the machine is used, 
must be presented in separate applications," such applications were 
filed on which the two patents respectively were granted. In the de- 
scription of patent No. 733,288 Shuman says: 

"My ih\eution relates to that method of forming plies of concrète or ce- 
rnent which consists In flrst driving a pile into the ground, then withdrawing 
said pile, and then fiiling the opening formed thereby with concrète or ce- 
rnent in plastic or fluid form, which when it sets forma the permanent pile. 
One object of my invention is to provide for driving or withdrawing the re- 
movable pile with tho exercise of mueh less power than Is required when 
piles of this class as heretofore constructed are used, a further object being 
to render said removable pile available for under-water work or for use in 
unstable ground, another object being to so construct the pile that it will cori- 

©ssFor other cases see same topic & KEY-NtJMBER in ail Ke7-Numbered Digests & Indexes 
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slst of but few parts, ail of whlch can be easily made so stfong as to effectual- 
ly reslst the shocks or strains to whieh they are subjected in use, and a stlU 
further object being to provide at the bottom of the opening formed by the 
removable pile a base for the permanent cernent or concrète pile. * * * 
For the purpose of forining in the ground opeuings for the réception of con- 
crète or cément to constltute permanent piling the use of an ordinary wooden 
or métal preparatorj' pile of cyllndrical form or tapering inwardly from top 
to bottom is objectionable for the reason that the frictional hold of the earth 
upon the sides of the pile Is such that the plie cannot be drlven beyond a 
limited distance without the exercise of destructive force and cainiot be 
withdrawn after being driven without the exercise of still greater force, the 
frictional hold of the earth upon the pile being now assisted by atmospheric 
pressure, owlng to the fact that the wlthdrawai of the pile tends to croate a 
partial vacuum in the opening left thereby. For this reason various forms 
of collapslble piles hâve been proposed ; but such piles, owing to their section- 
al eharacter are necessaiily limited in strength and, moreover, do not over- 
come the objection of résistance due to the frictional hold of the earth there- 
upon while they are being driven. When the pile tapers inwardly from top to 
bottom, there is the same résistance to the driving of the pile, and the résist- 
ance to the withdrawal of the pile is also excessive, because, owing to the 
atmospheric pressure the earth Is caused to flrmly cling to the pile, so as to 
increase the difficulty of starting the same. Hence its movement Is retarded 
for some time after it is started. In carrylng out my Invention, therefore, I 
provide the plie with an enlarged point, so as to displace the earth laterally 
at and near the point of the pile to a greater extent than the diameter of 
said pile, thereby freeing the pile, except as to a limited area at and near 
the point, from frictional contact with the walls of the opening formed there- 
b}', thus facilitatlng the driving of the pile and practically removing any limit 
in the depth to which the pile can be driven. To facilitate the withdrawal of 
the pile, I niake this enlarged point détachable therefrom. Hence the with- 
drawal of said pile can be effected without frictional contact of the walls 
of the opening to any material extent with the sides of the pile. The point, 
which remains at the bottom of the opening, forms an acceptable base 
or foundation for the permanent pile of cernent or concrète. In under- 
water work or when working in unstàble ground I provide the prepara- 
tory pile with a coffer-dam for preventing access of water or sUt to the 
opening formed by said preparatory pile in the firm ground beneath or for 
preventing the caving in of the walls of the opening when the latter is being 
formed in unstàble ground. * • * If the point is attached to the pile, the 
casing 11 will be sufficiently large to permit of the wlthdrawai of said point 
through the same. * * • In case the ground is in the nature of quick- 
sand or such as to preclude the opening from retaining its shape after the 
pile bas been puUed out the casing 11 may be of the full length of the pile and 
riveted or otherwise flrmly fastened to the point and permitted to remain in 
the opening with said point when the pile is withdrawn, the casing being 
preferably slightly less in diameter than the greatest diameter of the point. 
* * * Another method of forming openings under water conslsts in form- 
Ing a temporary water-tight joint between the hoUow pile 1 and the détach- 
able point S and, after the latter has been driven to the proper depth, pourlng 
the concrète Into the hollow pile and withdrawing the latter, elther slowly or 
a little at a time, the temporary water-tlght joint being broken on the with- 
drawal of the pile, so that the concrète can escape into the opening above the 
point as shown In Big. 10, the concrète gradually displaclng the water in the 
opening from the bottom of the same to the top. The concrète is Introduced 
into the hollow pile at such a rate as always to maintain a head of concrète 
at the bottom of the same. Thla System of fllllng can also be adopted in 
cases where the nature of the ground Is unstàble, so as not to sustaln the 
shape of the opening if the plie Is whoUy removed before Introducing the 
concrète, or, as shown in Flg. 11, it can be employed in cases where the long 
cofCer-dam casing 11 Is used, the concrète being fiUed into the latter slowly 
or Intermittently and the cofCer-dam casing being withdrawn slowly or ha- 
termittently so as to form the pile from the bottom to the top." 
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The daims in this patent in suit are the fifth and the ninth, reading 
as f ollows : 

"5. As a device for forming in tbe ground an opening for the subséquent 
réception of concrète or ottier fluid or plastic material, a removable prepar- 
atory pile having a colïer-dam detachably secured thereto in such manner 
that the two can be driven together and the pile can be afterwards withdrawn, 
leaving tlie cofEer-dam in the opening, substantially as specifled." 

"9. As a device for forming in the ground an opening for the subséquent 
réception of concrète or other fluid or plastic material, a removable pile hav- 
ing an enlarged point and a casing serving as a cofifer-dam, substantially as 
specifled." 

In the description of the procéss patent No. 739,268 nothing ma- 
terial to the décision of this suit is disclosed which is not in substance 
contained or shown in the descriptive portion of the apparatus pat- 
ent No. 733,288. The daims in suit of the process patent are Nos. 
1, 3, 9 and 10, reading as follows : 

"1. The method of forming concrète piles, which consista In forming a pre- 
paratory pile with a coffer-dam around the same, sinking said pile and coffer- 
dam into position to form a hole, withdrawing the plie, and then flUing the 
hole with concrète and permitting the latter to set, substantially as specifled." 

"3. The method of forming concrète piles, which consists in forming a 
preparatory pile with an enlarged point and a surrounding cofCer-dam, sink- 
ing said pile and cofEer-dam ihto position to form a hole, withdrawing the 
pile, and then fiUing the hole with concrète and permitting the latter to set, 
substantially as specifled." 

"9. The method of forming concrète piles, which consists in forming a pre- 
paratory pile with surrounding cofCer-dam, sinking said pile and cofEer-dam 
into position to form a hole, withdrawing the pile, then filling the hole witîi 
concrète and contemporaneously withdrawing the coffier-dam as the concrète 
accumulâtes thereln, and then permitting the concrète to set, substantially as 
specifled. 

"10. The method of forming concrète piles which consists In forming a pre- 
paratory pile with an enlarged point and surrounding cofEer-dam, sinking the 
said pile and cofEer-dam into position to form a hole, withdrawing the pile, 
then fllling the hole with concrète and contemporaneously withdrawing the 
coffer-dam as the concrète accumulâtes therein, and then permitting the con- 
crète to set, substantially as specifled." 

Ail the daims in suit under both of the patents, whether relating 
to apparatus or to process, hâve to do with a removable preparatory 
pile in combination with a coffer-dam. The body of the pile is cylin- 
drical and may be hoUow or solid, and is provided with an enlarged 
point somewhat greater in diameter than the body of the pile. The 
greater diameter of the point is intended and opérâtes to minimize the 
frictional contact of the pile with the walls of the opening formed by 
the driving of it. The point of the pile is "détachable therefrom," 
but remains atta'ched or is detached according to the exigency of the 
circumstances. While having a greater diameter than the body of the 
pile, the point may under the true construction of the patents hâve 
a diameter either less or greater than the interior diameter of the 
coffer-dam. If it is greater than such interior diameter it is of course 
impossible to withdraw the pile through the coffer-dam without de- 
taching the point. If it be less than such interior diameter, the pile 
may be withdrawn through the coffer-dam without detachment of 
the point. If the point be detached from the body of the pile to per- 
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mit of the witlidrawal of the latter, the point remains in the ground 
and serves as a base for the concrète pile. If the point remains at- 
tached and the preparatory pile be withdrawn through the cofFer-dam, 
such pointed pile may thereafter be used in forming holes for con- 
crète piling. It is true that none of the drawings of either of the 
two patents disclose a point of a preparatory pile less in diameter 
than the interior of the coffer-dam, and hence it is argued that the 
patent monopoly does not extend to any apparatus or process in which 
the pile is withdrawn through the cofifer-dam without detachment 
of the point. But this contention cannot be sustained. In Figs. 
1, 2 and 3 of the drawings of patent No. 739,268 the diameter of the 
pile point is shown to be greater than the diameter of the interior of 
the cofïer-dam, and with référence to thèse figures the patentée says : 

"Fig. 1 represents the preparatory pile, which, as shown, Is in the form of 
a métal tube, although it may be a solid plie of wood or métal, if desired,. this 
pile being provided at the top with a suitable driving-head S, and at the 
bottom with a point S, which in the présent instance is détachable f rom the 
pile," etc. 

The context as well as necessary construction require that the 
words "is détachable" be read "is to be detached," and not "may be 
detached." But while the point is to be detached "in the présent in- 
stance," namely, where, as shown in FigS. 1, 2 and 3, the point is too 
large to pass through the coffer-dam, there is no suggestion that the 
point must be detached where it is small enough to pass through the 
coffer-dam, or the coffer-dam is large enough to allow it to pass 
through it. The use of the words "in the présent instance" négatives 
the idea that the point of the pile is to be detached where the pile 
is to be withdrawn with its point through the coffer-dam. In both 
of the patents the patentée has clearly shown his intention and under- 
standing that the preparatory pile may be removed through the cofferr 
da,m while the point remains attachée! to the body of the pile. In the 
description of patent No. 733,288 he says : 

"If the point is attached to the pile, the casing 11 will be sufflciently large 
to permit of the withdrawai of said point through the same," etc. 

And in the description of patent No. 739,268 he réitérâtes : 

"If the point is attached to the pile, the casing ii will be sufflciently large to 
permit the withdrawai of sald point with the pile," etc. 

There is no uncertainty in the instruction of the patents in suit on 
this subject. The patentée virtually says : 

"Hère are three figures showing a cofCer-dam and a preparatory pile, with 
a point too large to pass through the coffer-dam. The point is theref ore to 
be detached before witlidrawing the body of the plie. But enlarge the coffer- 
dam shown in the figures and you may wlthdraw the pile with its point at- 
tached." 

There was no necessity for further drawings to illustrate the plain 
and <inmistâkable téaching of the patents in this connection. Each 
oï thë several claims in suit under both patents refers to a removable 
pile and a coffer-dam through which the pile is to be removed or with- 
drawn. Every' preparatory pile is provided with a point greater in 
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diameter than the body of the pile. In no one of the daims in suit 
is it stated that the point of the pile is détachable f rom it. In~ strong 
contrast with thèse claims are those referring to a pile and a coffer- 
dam, and severally stating that the point of the pile is détachable there- 
from; the word "détachable" in such other claims evidently having 
the above-mentioned signification of "to be detached." Thus under 
patent No. 733,288, claim 7 refers to "a removable preparatory pile 
having a détachable point, a casing serving as a cofïer-dam," etc., and 
claim 11 to "a removable pile having an enlarged point which is dé- 
tachable from the pile, and a casing serving as a coffer-dam," etc., and 
under patent No. 739,268, claim 2 refers to "a preparatory pile with 
a détachable point and a surrounding coffer-dam," etc., claim 4 to 
"a preparatory pile with an enlarged and détachable point and a 
surrounding coffer-dam," etc., claim 11 to "a preparatory pile with 
détachable point and surrounding coffer-dam," etc., and claim 12 to 
"a preparatory pile with enlarged and détachable point and surround- 
ing coffer-dam," etc. I perceive no escape from the conclusion that 
the claims in suit, unlike those last referred to contemplate and require 
that the removable pile with its point attached shall be withdrawn 
through the coffer-dam, in accordance with the statement in the de- 
scriptive portion of the two patents that if the point is attached to the 
pile, the casing 11 will be sufficiently large to permit of the withdrawal 
of said point with the pile through the casing or coffer-dam. The 
claims in suit cannot be limited to the modification in apparatus and 
process in which the point of the pile must be detached without im- 
porting into those claims the word "détachable" which the patentée 
studiously omitted from them, and giving them a meaning similar to 
that of the above mentioned claims with which they hâve been con- 
trasted, in disregard of the rules applicable to the construction of pat- 
ent claims. The preparatory pile mentioned in the claims in suit read 
in the light of the descriptive portion of the patents is a pile having 
a détachable point mechanically connected with it by being socketed 
into the end of the pile body, such point while continuing attached to 
the body of the pile being so rigidly connected with it as, among other 
things, to remain in axial alignment with it while being driven^through 
the coffer-dam and thereafter although the pile with its point in its 
downward movement projects beneath the lower end of the coffer-dam, 
and to follow the body of the pile while being withdrawn through the 
coffer-dam when of sufficient diameter. 

The défendant sets up by way of alleged anticipation certain prior 
patents and publications ; but I do not find that any of the claims in 
suit hâve been anticipated. Whât has been termed the British Journal 
or Clere Method, set forth in the Journal of the Royal Institute of 
British Architects in 1894, substantially différa from the claims of the 
patent in suit both in apparatus and process. The apparatus there 
described discloses a pile body referred to as a "dolly." The doUy 
is inserted in a casing or coffer-dam, the lower end of which is de- 
tachably connected with a point having within it a hollow or dépres- 
sion fiUed or approximately fiUed with sand, the point with its hollow 
or dépression being termed a "shoe." The shoe is toc large in diame- 
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ter to be withdrawn through the coffer-dam, and must therefore remaîn 
in the ground so long as the coffer-dam is buried therein. Further, 
the shoe not being mechanically and rigidly connected with the lower 
end of the dolly, but only detachably connected with the lower end 
of the coffer-dam, it is évident that, i£ the dolly were driven through 
the coffer-dam to such an extent that its lower end would project a 
few inches below the lower end of the coffer-dam, the shoe would be 
wholly detached from ail connection with the coffer-dam, and there 
being no socketing of the lower end of the dolly into the shoe, and 
nothing but sand between such lower end and the shoe, it would be 
impossible for the shoe to remain in axial alignment or any other defi- 
nite alignment with the dolly, and the apparatus would be useless so 
far as sinking a hole beneath the lower end of the coffer-dam is con- 
cerned. The preparatory pile of the patents in suit does not hère exist. 
Further, this apparatus is so constructed that the dolly cannot project 
below the coffer-dam. The head of the dolly is of a diameter suffi- 
cient to cover the coffer-dam to its outside periphery and is only sep- 
arated from the coffer-dam by a rope ring or "gummet" to lessen the 
shock to the coffer-dam from the blows of the "monkey" upon the 
head of the dolly. The dolly is driven and descends with the coffer- 
dam, and when the coffer-dam stops, the dolly stops with it. Not to 
mention any other point of différence obviously the British Journal 
or Clere Method cannot operate as an anticipation. The British pat- 
ent of 1890 granted to G. A. French also' fails to disclose the subject- 
matter of any of the claims in suit. The pile — which is not a pre- 
paratory pile — consists of a métal cylinder in so many sections as the 
depth to which it is to be driven requires ; the bottom of the cylinder 
being firmly and permanently attached to the point of the shoe. A 
wooden post or pôle called a "dolly" and longer than the pile or por- 
tion of the pile which is to be sunk is passed down inside the cylinder 
or body of the pile until its end rests on the inside of thé shoe. The 
dolly is not in any manner fastened to the body of the pile or its 
shoe. The upper end of the dolly projects above the cylindrical pile 
so that bjiows given by the monkey falling on the dolly operate through 
it directly upon the shoe, driving it into the ground followed by the 
pile to which it is attached. It is stated in the patent that "when 
driven to a sufficient depth the 'dolly' is withdrawn and the pile filled 
up with concrète." The patent does not disclose the preparatory pile 
of the patents in suit, nor any coffer-dam, and in other respects de- 
parts both in apparatus and in process from the subject-matter of 
those claims. It is true that in the description of patent No. 733,288 
it is stated: 

"In case the ground is In the nature of quiek-sand or such aa to preclude the 
opeuing from retalning its shape after the pile has been pulled out the casing 
11 may be of the fuU length of the pile and riveted or othem'ise firmly 
fastened to the point and permitted to remain in the opening with said point 
when the pile is withdrawn," etc. 

The description of patent No. 739,268 contains a substantially 
sirailar statement. In apparatus conforming to the above statements, 
however, the pile is driven into the ground not through the instrumen- 
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tality of a pôle or dolly acting directly upon the inside of the shoe 
or point, as in the patent to French — for there is no such pôle or 
dolly — ^but through the force of the blows of the monkey upon the 
head of the pile. But aside from this considération neither of the 
patents in suit contains any claim embodying the subject-matter of 
the above quoted statements, and it is unnecessary to go into any ques- 
tion as to their efïect had they been made the foundation of any claim 
or claims. 

Equally irrelevant is the British patent of 1864 to John Potter. No 
coffer-dam is disclosed. The foUowing statement in the provisional 
spécification sufficiently indicates the inapplicability of that patent to 
the subject-matter of the claims in suit: 

"The tube being driven into the earth (with the point foremost) a sufficient 
depth, the tube is filled with the composition, the tube being then withdrawn, 
the loose tip is left in the earth, and the hole as the tube is withdrawn be- 
comes fllled with the composition, which being wetted hardens in the usual 
manner. In certain cases, however, instead of extracting the tube I leave it 
in the earth," etc. 

The United States patent No. 589,026, granted to Alfred A. Ray- 
mond in August, 1897, has, so far as I can see, no relevancy whatever 
to the case under considération. 

The défendant contends that the prior art was such as to négative 
patentable invention on the part of Shuman, and refers to sundry 
prior patents and devices, among which are patents relating to the 
sinking of well-tubes and piles for divers other purposes. But the 
matters thus disclosed are not sufficient, I think, to overcome the 
prima facie presumption of validity of the claims in suit arising from 
the grant of letters patent. The various methods and apparatus are 
either not in the same art or differ in essential particulars from the 
apparatus and process of the patents in suit. 

On the question of infringement there is a serions contention be- 
tween counsel. There is no uncertainty as to the character of the al- 
leged infringing apparatus and process or as to their use by the de- 
fendant. The défendant has admitted on the record for the purposes 
of this suit that subséquent to the issue of the letters patent Nos. 
733,288 and 739,268, and since the Simplex Foundation Company 
became the licensee of the Simplex Concrète Piling Company, and 
within sipc years prior to the filing of the bill of complaint, it, the 
défendant, without the license or consent of the complainants, or 
either of them, used in Philadelphia and elsewhere in the United States 
the alleged infringing process and apparatus, such apparatus being 
illustrated in "Exhibit Defendant's Structure." In this structure there 
was a hollow steel core having a permanently attached steel point clos- 
ing its lower end, a permanently attached steel head closing its upper 
end, and a permanently attached extern al steel band, an outer steel 
casing sixteen inches in diameter and three-eighths of an inch thick, 
with reinforcing outer steel bands at the top and bottom respectively 
on the outer steel casing. The core was smaller in diameter than the 
interior of the casing, but was a longer pipe than the casing, the en- 
larged head of the core engaging the top of the casing, and its lower 
227 F.— 8 
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pointed end projecting below tue casing, and in the head of the 
core there was an oak driving block to receive the driving blows. It 
is admitted by the défendant tliat the method of opération pursued in 
the formation of concrète piles by means of the above-mentioned 
apparatus and striicture was as f oUows : 

"The core was fitted into the casing and both were driven In the ground 
together to the deslred depth for the length of the concrète plie to be formed: 
the core was then puUed out and wet concrète was dropped into the opening, 
the core was then used as a raminer, and subsequéntly the casing was fiUed 
to the top with wet concrète, and the casing was then removed slowly and 
eveuly, the concrète falllng into position and iilling out the thln space formerly 
oecupled by the casing." 

In this apparatus used by the défendant the steel casing, indifferently 
called the "outer steel casing" and the "casing," is a coffer-dam. The 
hollow steel core with its permanently attached steel point and with 
its steel head is a preparatory removable pile. The permanently at- 
tached steel band around the core a short distance above its point, 
with the portion of the core below it, together with the steel point, 
forms or is the équivalent of an enlarged point, and being of slightly 
less diameter than the interior of the coffer-dam is withdrawn with 
the core or preparatory pile through the coffer-dam. The apparatus 
so used by the défendant was, though differing somewhat in form, 
essentially the same as that of the "Continental System" employed by 
the Cranford Paving Company, a licensee of the Simplex Concrète 
Piling Company in 1908 at Continental, Missouri. The apparatus so 
used at Continental, and the manner in which it was used constitute, 
I think, an embodiment of the subject-matter of the claims in suit. 
The defendant's apparatus includes a "removable preparatory pile 
having a coffer-dam detachably secured thereto in such manner that 
the two can be driven together and the pile can be afterward with- 
drawn, leaving the coffer-dam in the opening," as set forth in claim 
5 of patent No. 733,288. It also includes a "removable pile having 
an enlarged point and a casing serving as a coffer-dam," as set forth 
in claim 9 of the same patent. The enlargement of the point as has 
already been stated is an enlargment relatively to the diameter of the 
body of the pile, such enlargement, however, being slightly within the 
limits of the diameter of the interior of the casing or coffer-dam. 
The method of using the apparatus complained of includes, "form- 
ing a preparatory pile with a coffer-dam around the same, sinking said 
pile and coffer-dam into position to form a hole, withdrawing the 
pile, and then filling the hole with concrète and permitting the latter 
to set" as set forth in claim 1 of patent No. 739,268. It also includes 
■'forming a preparatory pile with an enlarged point and a surround- 
ing coffer-dam, sinking said pile and coffer-dam into position to form 
a hole, withdrawing the pile and then filling the hole with concrète 
and permitting the latter to set" as set forth in claim 3 of the same 
patent. It also includes "forming a preparatory pile with surrounding 
coffer-dam, sinking said pile and coffer-dam into position to form a 
liole, withdrawing the pile, then filling the hole with concrète and con- 
temporaneously withdrawing the coffer-dam as the concretp accumu- 
lâtes therein, and then permitting the concrète to set," as set forth in 
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daim 9 of the same patent. It also includes "forming a preparatory 
pile vvith an enlarged point and surrounding coffer-dam, sinking said 
pile and coffer-dam into position to form a hole, withdrawing the pile, 
then fdling the hole with concrete-and contemporaneously withdrawing 
the coffer-dam as the concrète accumulâtes therein, and then permit- 
ting the concrète to set," as set forth in claim 10 of the same patent. 
With respect to the question of infrîngement of claims 9 and 10 of 
the process patent, it is proper to observe that if the élément of "con- 
temporaneously withdrawing the coffer-dam as the concrète accumu- 
lâtes therein, and then permitting the concrète to set" exists as an 
clément in the method practiced in the process conducted by the de- 
fendant, the fact that the défendant after the puUing out of the core 
or pile and the dropping of wet concrète into the opening, uses the 
core or pile as a rammer, cannot serve to avoid inf ringeraent ; for the 
mère addition to the process of such a feature does not so change 
or qualify it as to make it an essentially différent process. By the 
defendant's admission after the core or pile was used as a rammer 
"the casing was filled to the top with wet concrète, and the casing was 
then removed slowly and evenly, the concrète falling into position and 
filling out the thin space formerly occupied by the casing." This, I 
think, amounts to "contemporaneously withdrawing the coffer-dam as 
the concrète accumulâtes therein, and then permitting. the concrète 
to set" within the fair import of the two claims last above-mentioned. 
Certainly the concrète in so far as necessary to fill the space thereto- 
fore occupied by the thickness of the casing accumulâtes in that casing 
contemporaneously with the withdrawing of it, and further, the casing 
or coffer-dam is withdrawn contemporaneously with the settling of 
so much of the concrète as is necessary to fill the space ca.used by such 
withdrawal. The défendant in forming the "pedestal pile" uses the 
process and apparatus of the claims in suit, and the fact that it makes 
an addition by enlarging the base of the pile by "bulging or mush- 
rooming the concrète out into the surrounding earth" cannot shield it 
from the charge of infringement. 

On the whole I hâve reached the conclusion that the claims in suit 
of patents Nos. 733,288 and 739,268 are valid and hâve been infringed 
by the défendant. An interlocutory decree in accordance with this 
opinion may be prepared and submitted. 



SALT'S TEXTILE MFG. OO. v. TINGUE MP6. 00. 

(District Court, D- Connecticut. August 13, 1915.) 

No. 1379. 

1. Patents <g=>49 — Validité — Presumption fkom iNyEiNGBMEî^T. 

As against an infriuger there is a presumption of utility in the patentea 
article, and the Infringement is also a strong Indication of invention. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §§ 59-62; Deo. 

. Dig. <S=49.] 

i3;^Por other cases see same topic & KËY-NUMBER in ail Key-Nutaberëd DIgests & Indexés 
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2. Patents <S=>16 — Patentability — Improvement. 

ïhe sllghtest changes which effect a new improvement may be patent- 
able; tbe test is whether the Invention is patentable, when considered, 
not with référence to any one tliing in partlcular, but to everything in 
gênerai. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 14, 15; Dec. 
Dig. <s=5lG.] 

3. Patents <®=:381 — ^Anticipation^Pbiob Use. 

Prior use, in order to sbow anticipation, must be proven beyond a rea- 
sonable doubt 

[Ed. Note. — For otber cases, see Patents, Cent. Dig. § 104; Dec. Dig. 

<S=>81.] 

4. Patents <®=>112 — Anticipation — Presumption fkom Gbant. 

Where the évidence of anticipation in an infringement suit Is not sub- 
stantially différent f rom that considered by the Patent Office, the presump- 
tion is that the patent diseloses such an amount of change from the prior 
art as to amount to invention. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 162-165; Dec, 
Dig. <S=112.] 

5. P4.TENTS ©=»328 — Validitt and Infringement — Knit Fabeics. 

The Steiner patent, No. 886,886, for a knit fabrlc and method of mak- 
Ing same, which consists of curling the yarn before knitting to produce 
a fabric of the astrakhan type, was not anticlpated, and discloses Inven- 
tion; also held Infringed. 

ïn Equity, Suit by the Salt's Textile Manufacturing Company 
against the Tingue Manufacturing Company. On final hearing. De- 
cree for complainant, 

vSee, also, 208 Fed. 156. 

Charles S. Jones, of New York City, for plaintiff. 
Stephen J. Cox and Clarence G. Campbell, both of New York City, 
for défendant. 

THOMAS, District Judge. This is a suit for infringement of letters 
patent of the United States, No. 886,886, granted to Richard J. Stein- 
er, assigner of the plaintiff, May 5, 1908, for an invention relating to 
a knit fabric manufactured upon a stockinet machine. 

The patent has six claims, the first and second of which cover the 
fabric and the remaining four the method of making it. The inven- 
tion of the patent relates to a knit fabric of the astrakhan type, hav- 
ing back and face yams; the latter being united to the former by 
tying-in yarn and the face yarn being curled, so as to produce by the 
knitting opération itself a fabric having a mass of closely and uni- 
formly disposed links or curls over its en tire face. And it seems fairly 
inferable from the prior art, as disclosed by the évidence and dis- 
claimed by the spécification, and by the proceedings in the Patent Of- 
fice preliminary to the granting of the patent, that the real advance in 
the art made by the patentée was in curling the face yarns prior to 
the knitting opération, although the use of curled or crimped yarns 
was old, 30 that there was obtained on the knitting cylinder a fabric 
in which the curls are of substantially uniform height, approximately 
regular in form, and so close together that the back is not materially 
exposed. The opérations of dyeing, washing, singeing, and shearing, 

û=3For other cases lee same topic & KEY-NUMBQH In ail Key-Numbered Digests & Indexes 
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which folîow after the fabric is taken from the machine, are not re- 
lied upon to produce the curled effect of the fabric. Briefly, the es- 
sential feature of the manufacture is the making of a knit fabric by 
fîrst curHng and setting the face yarn to the described form and con- 
dition, then straightening the yarn so that it may be properly placed 
upon the needles, and then permitting the yarn to résume its normal 
condition on the needles. It is unfair to the patentée to impose upon 
the patent a construction which makes it one for curled yarns. The 
patent is rather for a knit fabric in which is used a face yarn curled, 
previous to the knitting, to the condition it assumes in the fabric. The 
patentée is very explicit as to what is meant by a curled yarn. In 
his spécification he not only describes the yarn, but illustrâtes it, as in 
the following language: 

"The yarn which Is to constitute the face Is first run through a curling ma- 
chine to produce a yam having a succession of substantially uniform rings, 
curls, or loops as indicated, for example, in Fig. 3; the rings or curls being 
regular in form and closely disposed." 

Later on in his spécification he says : 

"A very distinct and important advantage results from the use of a previ- 
ously curled yam, in that the rings or curls become set in the yarn prior to 
the knitting opération, and are thus not liable to uncurl or assume an ab- 
normal condition in the finished fabric." 

This illustration and description make certain what it is that the 
patent proposes to use, and it is clear that what the patentée intended 
to describe and claim was a yam having regular and closely disposed 
links, such as appear in the patent. This view of the patent is strength- 
ened by the f act that the patent was granted after an appeal from the 
primary examiner, who rejected the applications upon the Bywater pat- 
ent, No. 374,888, the Wrightson patent. No. 393,734, the Marchetti 
patent. No. 436,368, and the British patent No. 3,447 of 1894, for the 
reason, stated by the examiners in chief, that there was not — 

"in either the Bywater or Wrightson patent a fabric in which the face yam 
Is curled to the condition it assumes in the fabric previous to the knitting op- 
ération; nor do we think that appUcant's product is laeking In invention 
because it so happened that Marchetti dlsclosed the use of previously curled 
yam in the manufacture of a eut pile fabric. At most Marchetti's disclosure 
only goes to show that a previously curled yam was old in the art of woven 
pile fabrics." 

[1] As the same patent may cover both a process and a product, 
in the absence of any self-imposed restriction by the patentée, the 
claims can stand together, if both the process and the product are new 
and useful. Merrill v-. Yeomans, 94 U. S. 568, 24 L. Ed. 235. And 
if the process and the product of the défendant are identical with 
that shown by the patent, there is a presumption of utility, especially 
if infringement is not denied, as in the case hère. It does not lie in 
the mouth of an infringer to deny the utility of a patent. The pre- 
sumptiohs are, at least, against him. Du Bois v. Kirk, 158 U. S. 58, 
64, 15 Sup. Ct. 729, 39 L. Ed. 895, and the cases therein cited. More- 
over, if an infringer has seen fit to départ from the many articles and 
methods open to his use, and to adopt that of the patentée, there is 
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a strong indication that the patent marks a distinct and useful ad- 
vance in the progress of the art. Brammer v. Schroeder, 106 Fed. 918, 
46 C. C. A. 41. 

The vital point of this controversy results in the fact that the évi- 
dence, taken as a wliole, discloses that prior to the Steiner invention 
the art of making fabrics contained no ïcnit fabriç having a face yarn 
curled previously to tlie knitting opération and to the condition it as- 
sumes in the finished fabric. Even if the évidence does show that a 
woven fabric had been made witli a curled yarn prior to the use by 
Steiner of a curled yarn in a knit fabric, it does not f ollow that Stein- 
er's fabric did not involve invention, especially if, by using the curled 
yarn in his patent, he accomplished a new and useful resuit. It is 
immaterial whether the évidence shows a case of direct anticipation — 
that is, whether the patented article or method and those alleged to 
anticipate it are compared as a whole — or a case where the patented 
improvemeiit rests upon changes in form, situation or degree. 

[2,3] The slightest changes which effect a new improvement may 
be patentable. The test in such cases is whether the invention is pat- 
entable generally — tliat is, when considered, not with référence to any 
one thing in particular, but to everything in gênerai; and in such cases 
the prior uses, in order to show anticipation, as in cases of direct an- 
ticipation, "must be proven by évidence so cogent as to leave no rea- 
sonable doubt in the mind of tiie court." Mùeller v. Glauber, 184 Fed. 
609, 106 C. C. A. 613; Deering v. Winona Harvester Works, 155 U. 
S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153; Barbed Wire Patent, 143 
U. S. 275, 12 Sup. Ct. 443, 450, 36 h. Ed. 154; Cantrell v. Wallick, 117 
U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017. 

The prior published art consists of the patents referred to by the 
Patent Office pending the application for the patent, and the British 
patent of 1861 to Tolhausen, No. 2,126, the British patent to Span- 
nagel of 1885, No. 9,465, and a publication by Posselt. The British 
patents and the Posselt publication do not disclose any art substan- 
tially différent from the American patents. Thèse were relied upon 
by the primary examiner in rejecting the patent. 

The prior public uses relied upon are: (1) The Knit Fabric Com- 
pany's prior use ; (2) the French & Ward prior use ; and (3) the Hani- 
fen priof use. The prior published art and the three prior uses will be 
discussed in order. 

[4] L It is sufficient to say pf the prior published art that the ad- 
ditional British patents and the Posselt publication do not disclose any 
art substantially différent from that under considération by the Patent 
Ofhce when the patent was granted. The Patent Office ruled that thèse 
patents did not disclose équivalents of the Steiner patent. The de- 
fendant has introduced no expert testimony explaining thèse patents 
and publications, and the court is left to the presumption that the pat- 
ent itself possesses such an amount of change from the prior art as 
to entitle it to the presumption which attaches to a patent. Coffin 
V. Ogdén, 18 Wall. 120, 124, 21 L. Ed. 821; Cantrellv. Wallick, 117 
U. S. 689, 695, 6 Stip. Ct. 970, 29 L. Ed. 1017; Hutter v. Broome (C 
C.> 114 .Fed. .655, 657. 
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II. The alleged prior use by the Knit Fabric Company of curkd 
yarn, so strenuously relied upon by the défendant, may possibly show 
a small aniount of crimped yarn ; but it certainly was not curled, 
nor was it the curled yarn of the patent. Its production was largely 
accidentai, and its utility was not perceived by any one, and therefore 
could not constitute anticipation. Topliff v. Toplifï, 145 U. S. 156, 12 
Sup. Ct. 825, 36 L. Ed. 658. The other "spiral spring" or "corkscrew" 
yarn of the' Knit Fabric Company must be regarded, in view of the 
évidence, as nothing more than an unsuccessful, abandoned experi- 
ment, and not accessible to the public, and therefore not amounting to 
anticipation. Matheson v. Campbell (C. C.) 69 Ped. 597, 604. 

III. The French & Ward prior use consisted only of a glove as- 
trakhan or glove cloth, and the yarn used in making it was a hard- 
twisted, two-ply, straight worsted, which was made in the ordinary . 
way for making regular astrakhan, and the loops which appeared upon 
the finished fabric were due simply to the character of the hard- 
twisted yarn, which enabled it to loop or knit up after the finishing 
opération. The testimony as to this prior art has not the essential 
élément of the proof required. Deering v. Winona Harvester Works, 
supra. 

IV. The Hanifen prior use relates to a fabric knit by using the 
Bywater patent. No. 374,888, and which the patent in suit admits 
and disclaims. It was really nothing but crimped yarn, as I view 
the évidence, unsuited for commercial purposes when it was made, 
and equally ill-fitted for présent day methods. At the most it was 
a knit fabric, spun and raveled to make it a wavy yarn. No satis- 
factory évidence of the mechanism or the yarns has been produced, 
and the évidence comes within the same condemnation as do the 
other prior uses. 

[5] Thèse alleged prior uses, taken as a whole, go little, if any. 
further than does the prior published art. The substance of the wholt- 
matter is this: Glove cloth, having on its face a séries of loops, is 
the only fabric made by any of the alleged prior users. It was sold 
in comparatively small quantities. A prerviously curled yarn was not 
used in such manufacture, nor was there used a yarn curled to the 
condition it assumes in the fabric. AU that can be said of any of 
thèse prior uses is that a wavy or crimped yarn, but not a curled yarn, 
was used by some of thèse manufacturers, while others used simply 
a hard-twisted, straight yarn. Furthermore, this glove astrakhan, 
or glove cloth, was never recognized by any one as the same as that 
of the Steiner patent, and it never efïected the kind of results attained 
by the patented fabric, because it lacked the very thing which gave 
the latter its success as an imitation of real Persian lamb. 

The conclusion is imperative that the défendant has not discharged 
itself of the burden cast upon it, and that the patent must be held 
valid. 

Let an injunction issue, together with a référence to a master for 
an accounting. Decree accordingly. 
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DUNDON V. PEDERSBN. 

(District Court, N. D. Califomia, Second Divisàon. June 29, 1914.) 

No. 15327. 

t. Patents ©=5328 — Infeinqement — Door for Digesters, 

The Dundon patent, No. 653,503, for a door for digesters, adapted for 
use in canneries where steam is used (or cooking the canned product, con- 
strued, and held infringed. 

2. Patents '©=>237 — Infringement — Substitution of Equivalent Parts — 
"Substitution of Patentlt Equivalent Means." 

The "substitution of patently équivalent means" to perform one of the 
functions of an old élément of a patented combinatlon, and that a sub- 
sidlary one, vrhich works no change in the unitary resuit, does not avoid 
infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 374, 375; Dec. 
Dig. <®=»237.] 

In Equity. Suit by Patrick F. Dundon against L. A. Pedersen. On 
final hearing. Decree for complainant. Decree affirmed, 220 Fed. 309. 

Francis M. Wright, of San Francisco, Cal., for complainant. 
Miller & White, of San Francisco, Cal., for défendant. 

VAN FLEET, District Judge. [1] This is a bill to enjoin the in- 
fringement of a patent, No. 653,503, issued to plaintiff on July 10, 1900, 
covering "doors for digesters" — a steam-tight door for use on retorts 
in canneries and other establishments where the processing of the 
product is by cooking with steam, the successful opération of which 
requires the introduction of steam of considérable pressure. To meet 
the requirements of the process the door of the retort is required to be 
large enough to enable the cans or other containers to be readily and 
quickly placed in and removed from the retort. It must be heavy to 
withstand the pressure of the steam, be capable of being opened and 
closed quickly, and to work efficiently it must be made absolutely steam- 
tight. The device of the patent is designed to meet thèse necessities, 
and, briefly described, is constructed substantially as f ollows : 

The door is not itself hinged to its frame, but is swung on two bars, 
called "pressure bars," which pass horizontally through housings se- 
cured to its outer surface or face, and thèse bars form the hinges for 
the door, being hinged at one end to the door frarae in such manner 
that when the door is swung to it closes squarely in its seat; the other 
end of each bar being engaged and secured by a cam connected with a 
link hinged to the opposite side of the frame. When closed, the door 
bears against a gasket of suitable material set in a channel in the inner 
face of the frame, and is pressed firmly and evenly against the gasket 
by means of four screws passing through the housings and pressure 
bars and applied to its outer surface in such manner that, when the 
pressure of the screws is applied, the door fits at ail points tightly on 
the gasket and thus prevents the escape of steam. The housings neces- 
sarily fit loosely upon the pressure bars to permit the door to respond to 
the pressure of the screws, and this looseness, having a natural tenden- 

(gz^aFor other casea see samo topic & KEY-NUMBER in ail Kejr-Numbered Digests &■ Indexes 
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•cy to allow a play of the door upon the bars detrimental to its ready 
and perfect opération in closing, is avoided or taken up by employing 
what is designated as "radius links." This élément and its function is 
thus described in thé patent : 

"The houslngs 11, as will be seen, permit some play of the bars 5, and the 
door 2 is not hëld rigidly thereby. ïo prevent lest or undesirable motion 
of this Ivind, I provide the radius links IS, attached to the lug 19 on the 
door f rame and lug 22 on the door ; the flxed pivot 20 belng coaxial with the 
pivots 21 of the bars 5. The cams 10 are made with more or less eccentridty, 
as the amount of pressure required, and when set for closing, as in Fig. II, the 
extrême of the eceentric passes the point of impingement, so the eam is locked 
or held against accidentai release. In this manner it will be seen that the 
tendency of the door 2 to tum in its flat plane about the pivots 21 is re- 
slsted by the links 18, thus produeing the effect of closely fltting hinges and 
a true and steady movement of the door in opening and closing." 

It is in this last-described feature that the novelty of the combination 
is disclosed, ail the other éléments being f ound in a former patent issued 
to plaintifï in 1890. The subjoined drawing is a correct portrayal of 
the device: 

Défendant, having need of re- 
tort doors for use in his fish can- 
nery in Alaska, purchased a num- 
ber from plaintiff made in accord- 
ance with the patent as above de- 
scribed and has been using them 
therein, but, finding that he requir- 
ed an additional number, deter- 
mined to construct them for him- 
self. He accordingly procured 
castings to be made in San Fran- 
cisco of the différent parts, ship- 
œd them to his cannery, and there 
^assembled them. The doors thus 
built dififer structurally from that 
of plaintifï in thèse particulars 
only : The pressure bars, while at- 
tached to the door by housings in the same manner, do not constitute 
hinges for the door it being hinged independently to the frame by ordi- 
nary hinges loosely pivoted to admit of the door swinging flatly and 
evenly into its seat, and, the door being closed, the pressure bars are 
secured to the frame at both ends by appropriate fastenings. In other 
respects than serving as hinges, thèse bars perfofm the same functions 
as in plaintifï's device ; the pressure being exerted through screws pass- 
ing through the housings and bars and pressing the door firmly upon 
the gasket. 

This loose hinging allowing, as in plaintifï's device, a play or sagging 
of the door, interfering with its ready closing and adjustment in its 
seat, the défendant, to overcome that tendency, employs what he terms 
a "tie rod," being a single bar or rod forming a tie or link pivoted to 
the door and frame in a precisely similar manner and in the same 
relative position, and performing exactly the same function as the so- 
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called "radius links" of plain'tiff's device. In ail other respects the de- 
f endant's device is the duplicate of that of plaintiff, It is the use of this 
structure, and particularly the élément called a "tie rod," which it is 
claimed constitutes an inf ringement of plaintifif's paitent, and whether it 
does or not is the one question presented, since noninfringement is the 
sole défense ; and this défense is rested upon plaintiff's évidence, no tes- 
timony being taken on behalf of the défendant. 

The question is made to turn upon the construction of claim 3 of the 
patent, that being the claim charged to hâve been infringed. The claim 
is in thèse words : 

"3. In a hennetlcally closing door, pressing bars to force tbe door upon 
its seat, bearing at four or more points thereon, forming also hiiiges for tlie 
door, and in combin'ation therewitli tlie radius Unies 18 pivoted In the sauie 
axial Une as the pressing bars and holding the door In adjiistment thereon, 
substantially as specifled." 

That defendant's device constitutes an infringement of this claim is, 
I think, obvions, unless the différences in structure above noted can 
be held to be elemental and such as to change its co-operative or uni- 
tary action from that of the combination of the patent. Defendant's 
contention is that thèse différences are material, and that its device can- 
not be held to infringe without ignoring certain limitations in the lan- 
guage of the claim which it is said constitute substantial features of 
plaintiff's invention, and which the court is therefore not at liberty ta 
disregard. The first of thèse, it is claimed, is f ound in the words, 
"forming also hinges for the door," in describing the use of the pres- 
sure bars. It is said that this language expresses a f unctional limita- 
tion which restricts the combination to one in which the pressing bars 
not only perform the f unctibn of pressure bars, but also aie additional 
function of hinges for the door. 

[2] Is the différence in function between the two devices in this 
respect so material as to avoid infringement under the rule invoked? 
As indicated above, the whole élément of novelty in plaintifï's com- 
bination is tl^e means of taking up or avoiding the lost motion inci- 
dent to the loose manner required in hanging the door where pressure 
bars are employed. AH other éléments of the combination are old, 
and covered by plaintifï's prior patent. Is tlie substitution of a pat- 
ently équivalent means to perform one of the f unctions, and that a 
subsidiary one, of an old élément of the combination, which vvorks no 
essential change in the unitary resuit — for that is obviously ail the 
defendant's change involves — sufficient to defeat plaintiff's right to 
protection of that which is new and valuable in his invention ? 

It seems to me that such a resuit would be subordinating substance 
to mère forra, and I do not think the claim is to be given a construc- 
tion so narrow. It is not an instance, to my mind, where form par- 
takes of the substance; but the case, it seems to me, falls witliin the 
very salutary principle announced in Winans v. Denmead, 56 U. S> 
(15 How.) 330, 342, 14 L. Ed. 717, where it is said: 

"Where form and substance are Inséparable, it Is enough to look at the 

form only. Where, they are separable, where the whole substance of the In- 
\eutlon may be copied in a dilïerent fonn, it is the duty of courts and juries 
to look through the form for the substauce of the invention — for that which 
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entitles the Inventer to hls patent, and whieh the patent was desîgned te 
secure. Where tliat is found, there Is an inf ringeinent ; and it Is not a 
défense that It is embodied in a form not described, and in terms claimed by 
the patentée." 

It is next contended that daim 3 restricts the combination to one in 
which "more than one link or tie rod is used to keep the door in ad- 
justment;" and it is said: 

"It will be noted that the word 'links' Is In the plural, thus calUng for at 
least two links or tle rods. It Is not contended that défendant uses more 
than one tie rod In his device to keep the door from sagglng. It is obvious. 
therefore, that the défendant bas dispensed with one of the éléments of 
claim 3 and bas substituted nothing iu its place. For this reason the dé- 
fendant'» device does not iufringe." 

But this contention has even less merit than the first, for it is quite 
obvious that it is based upon a clear misapprehension of the construc 
lion of plaintiff's combination as contemplated and described in the 
patent. This, I think, sufficiently appears from the spécifications, but it 
appears very clearly from the drawings attached to the patent (which 
may be looked to in case of doubt — Walker on Patents, § 182) that this 
feature of the device, which is given a plural désignation, is but in fact 
a single élément. It is doubtless given its plural name by reason of 
the fact that it is composed of two parallel pièces of métal of uniform 
length, both pivoted to the same lug at each end and forming but one 
link or stay, — being thus constructed, very likely, for additional 
strength. It is no less a single élément as disclosed in plaintiff's com- 
bination than the "tie rod" of defendant's device, which, as stated, is 
made from a single rod or bar, and like the latter is pivoted to the 
door and frame in the same manner. 

It is f urther said of this élément that. it is given a functional limita- 
tion in the claim which distinguishes it from the office of the tie rod 
of defendant's device. This is based upon the language, "pivoted in the 
same axial Une as the pressing bars and holding the door in adjust- 
ment thereon." And défendant says : 

"According to this limitation the links 18 must both be pivoted In the same 
axial Une in which the pressing bars are pivoted. In the defendant's device, 
the pressuig bars are not pivoted at ail, and are not connected to the retort 
vvall in the same axial Une in which the single tie rod Is pivoted. It will 
also be noted that the words 'holding the door in adjustment thereon* are a 
functional limitation, and restrict the combination to one in which two or 
more links or tie rods hold the door in adjustment on the pressing bars. In 
defendant's device, the door is not supported by the pressing bars, but by 
the hiuges. Therefore the single tie rod used by défendant caunot hold the 
door in adjustment on the pressing bars, which are, in fact, supported by 
the door. Such tie rod or link merely prevents the door from sagging upon 
its hinges, thus keepiug it in adjustment relative to the hinges, and not 
relative to the pressing bars." 

Thèse criticisms are largely answered by what has aiready been said. 
It is quite true that defendant's tie rod is not pivoted in the same axial 
line with the pressing bars, because the latter in his device do not, 
as we hâve seen, form hinges. But the rod or link is pivoted in an 
axial line with the hinges which défendant has substituted for the pres- 
sure bars to perform that office; and while, as défendant says, his 
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tie rod cannot, for obvious reasons, hold the door in adjustment on» 
the bars, it does hold it in adjustment on the substitute hinges, and,. 
as heretofore shown, subserves the same purpose in that relation as 
the radius links of plaintiff. 

Thèse considérations are sufficient, I think, to show that the différ- 
ences in construction of the device of the défendant are not such as 
to avoid infringement of plaintifï's patent. Plaintiff is accordingly 
entitled to a decree as prayed. 



ELLIOTT MACH. CO. V. CENTBR. 
(District Court, W. D. Micbîgan, S. D. February 20, 1915.) 

1. Patents i®=214 — Infringembnt— Révocation of Licensi:. 

Complainant furnished to défendant a patented machine for attaohlng 
slioe buttons, bearing a, plate stating that it was lent or leased and ac- 
cepted to use vvlre bearing complalnant's trade-mark only. There was 
no other contract between the parties. Complainant furnished wire in 
colis each sufficient for 1,000 opérations of the machine, and in the price 
eharged included a royalty or llcense fee for the use of the machine for 
the 1,000 opérations. Jleld, that the contract was in effect a license, rev- 
ocable at wlU on completion of the number of opérations for which the 
llcense fee had been paid, and that on Its revocation by complainant the 
further use of the machine by défendant constituted an infringement of 
the patents. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 321-327; Dec. 
Dig. ©=5214.] 

2. MOKOPOLIES <S=5lO — CLAYTON ANTI-TEUST AcT CONSTBTJCTION — APPLICA- 

TION to Existing Contkacts. 

Clayton Aiiti-ïrust Act Oct 15, 1&14, c. 323, § 3, 38 Stat. 731, which 
makes it unlawful to lease or sell machinery, etc., on any condition or 
agreement which will tend to prevent the lessce or purchaser from deal- 
ing with competitors, is applicable to a continuing contract of lease, 
altliough made before its passage. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 9; Dec, Dig. 
<S=>10.] 

il. COMMEKCE <S=>3 — CONTEACTS RELATING TO INTEKBTATE CoMMEKCE POWEK OP 

CoN ORESs — Subséquent Législation. 

Ail persons enteiing into contracts involving Interstate commerce 
must do so subject to the right of Congress thereafter to control, regu- 
late, or prohiblt the performance thereot. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 3; Dec. Dig. 
<S=>3.] 

4. Constitutional Law iS=155 — Contbacts — Effect of Subséquent Légis- 

lation. 

A contract to do a thlng, lawful when made, may be avoided by sub- 
séquent législation maklng it unlawful, and an act of Congress may afCect 
contracts or rlghts which hàd thelr Inception before its passage. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 291, 
431; Dec. Dig. ®=>155.] 

5. Equity <©==i.54 — Peinciples — Enfokcing Inéquitable Demands. 

While courts will not refrain from declarlng and applylng légal prin- 
ciples, because peculiar hardshlps will resuit in isolated instances, they 

(g=3For oiher cases seo same toplc & KSY-NUMBER In ail Key-Numbered Digests & Indexes 
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are not to be persuaded consdously to do injustice in violation of thos& 
principles. 

[Ed. A'ote. — For other cases, see Bquity, Dec. Dig. <g=>54.] 

In Equity. Suit by the EUiott Machine Company against Albert M, 
Center. On motion by défendant to dismiss. Denied. 

Wilson & Johnson, of Grand Rapids, Mich., for complainant. 
Taggart & Taggart, of Grand Rapids, Mich., for défendant. 

SESSIONS, District Judge. [1] According to the allégations^ of 
the bill of complaint, plaintiff is the owner of three patents for im- 
provements in button setting machines and attachments tliereto. It is, 
and for several years has been, manufacturing and leasing or licensing 
shoe button attaching machines constructed under its patents, and, in 
so doing, is and has been engaged in interstate commerce throughout 
the United States. Prior to the enactment of the Clayton Anti-Trust 
Act, so called, in October, 1914, plaintiflE's machines were loaned or 
leased to users, including défendant, on the condition that only its 
wire should be used in their opération. Attached to each machine 
sa loaned or leased was a métal plate bearing the foUowing inscrip- 
tion : 

"Thls machine Is tlie property of the ElUott Machine Company and is 
loaned to and accepted by the user to use wire furnished under the company's 
trade-mark only." 

No other agreement than that stated upon the plate was made with 
défendant or other users. Plaintifï's wire, the use of which was thus 
required, was put up in coils. Each coil contained a sufficient amount 
of wire for 1,000 opérations of the machine, which was so constructed 
as to lock automatically upon the completion of each 1,000 op- 
érations. For that reason a key with which to unlock the machine was 
attached to each coil of wire. The wire and key were furnished by 
plaintiff to its customers for about 85 cents per coil, which included 
both the price of the wire and the royalty for the use of the patented 
machihe to fasten 1,000 buttons. 

Since October, 1914, plaintiff, believing that the further continuance 
and performance of its former contracts would be a violation of sec- 
tion 3 of the Clayton Act, has notified the users of its machine, in- 
cluding défendant, that they will no longer be required to purchase or 
use its wire, and that a royalty of 75 cents must be paid for the use 
of each machine to make 1,000 opérations, or to fasten 1,000 shoe but- 
tons. Plaintiff has continued to manufacture wire, but sells the same, 
without the key, for 10 cents per coil, which is a fair price for the 
wire alone, without any royalty for the use of the machine. 

Défendant has purchased wire from plaintiff's agents at 10 cents per 
coil, and has continued to use the patented machine, but has refused 
to pay the royalty demanded. This suit isi brought to restrain further 
alleged infringement of plaintiff's patents and for the usual account- 
ing. Defendant's motion to dismiss is founded primarily upon the 
claim that section 3 of the Clayton Act is not rétroactive and cannot 

<@=>For other cases seé same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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affect contracts, like the one hère involved, made and entered înto be- 
fore its enactment. 

One vice of défendant' s- contention lies in the fact that the con- 
tract between thèse parties does not constitute an irrévocable license 
to use the patented machine during the full period of the life of the 
patents, as claimed, but, at most, is a license which may be revoked 
by plaintiff or repudiated by défendant at any time when 1,000 op- 
érations of the machine hâve been completed for which a royalty has 
been paid. It is true that the notice or inscription upon the plate at- 
tached to the machine is silent as to both time and royalties, but the 
conduct of the parties in performing the contract shows clearly and 
conclusively that their mutual intention and agreement was that a roy- 
al; y was to be included in the price of the wire and that the right to 
use the machine was to be limited to the opérations thereof for which 
such royalty had been paid. In terpis, the contract is a loan and not 
a license. It foilows, regardless of whether or not the spécifie trans- 
actions between thèse parties involved Interstate commerce, that de- 
fendant's right to use plaîntiff's machine could be terminated at the 
will of eithei' party and that défendant would be an infringer of plain- 
tiff 's patents if he continued to use the machine after his right so to 
do had been terminated. 

[2] However, the principal question argued at the hearing of this 
motion to dismiss was that of the application and efïect of the Clayton 
Act to and upon the contract between thèse parties, which was made 
:;md entered into prier to the congressional enactment. In the dis- 
cussion of that question, counsel for both parties bave assumed that 
the contract is single, and alsoi that it is one which, if made at the 
présent time, would f ail within the ban of section 3 of the act. Coun- 
sel for défendant earnestly insists that, even if Congress so intended, 
the statute cannot be construed to apply to pre-existing contracts, and 
to prohibit their performance and enforcement, without violating fun- 
damental and constitutional rights. The statute does not in terms ex- 
cept from its opération any agreements or contracts, past, présent, or 
future, and, in the absence of such exception, it is to be presumed that 
Congress intended to prohibit, not only the making of future contracts, 
but also the further performance of past contracts of the kind specified. 

[3, 4] Congress dérives its power to enact such législation from the 
commerce clause of the Constitution, and the power so conferred is 
broad, comprehensive and ail embracing. AU persons entering into 
contracts involving Interstate commerce must do so subject to the right 
of Congress thereafter to control, regulate, or prohibit the performance 
thereof. "Every owner of property holds the same subject to such ac- 
tion as the sovereign power of the state may, in the exercise of its 
legitimate 'sovereignty, adopt in relation to it." It is now too well set- 
tled to admit of controversy that a contract to do a thing, lawf ul when 
made, may be avoided by subséquent législation making it unlawful, 
and that an act of Congress may lawfully afïect rights which had their 
inception before its passage. Louisville & Nashville Railroad Co. v. 
Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. 
(N. S.) 671 ; Armour Packing Co. v. United States, 209 U. S. 56, 
28 Sup. Ct. 428, 52 L. Ed. 681; Phila., Balt. & Wash. R. R. v. Schu- 
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bert, 224 U. S. 603, 612. 61,3, 32 Sup. Ct. 589, 56 h. Ed. 911; Ad- 
dyston Pipe & Steel Co. v. United States, 175 U. S. 211, 228, 234, 20 
Sup. Ct. 96, 44 L. Ed. 136; Portland Rv. Co. v. Oregon R. R. Comm., 
229 U. S. 397, 412, 413, 33 Sup. Ct. 820, 57 L. Ed. 1248; Atlantic 
Coast Line R. Co. v. Finn, 195 Fed. 685, 690, 117 C. C. A. 1; Holt v. 
Henley, 193 Fed. 1020, 1021, 113 C. C. A. 87. 

[5] In the case made by the bill, whichfor the purposes of this 
motion must be accepted as true, defendant's claims are shown to be 
inéquitable. He seeks to compel plaintiff to yield to him without con- 
sidération property for which he bas fairly agreed to pay an adéquate 
priée. While courts would not refrain from declaring and applying 
légal principles, because peculiar hardships will resuit in isolated in- 
stanceSj they are not to be persuaded consciously to do injustice in 
•violation of those principles. 

The motion is denied. 



WILEX V. GEAND TRUNK ET. OF CANADA. 
(District Court, W. D. New York. October 1, 1915.) 

1. Caebiebs <©=316 — New Teial (gs^es — Injuries to Passengebs — Vebdict— 

CONCLUSIVENESS — NEGLIGENCE. 

Where défendant rallway company, In an action for Personal Injuries 
to a passenger, falled to offer évidence showing freedom from négligence, 
and the jury found for the plaintiff, the verdict Is conclusive on the ques- 
tion of defendant's négligence, since an Injurions accident, when the passen- 
ger exercises due care, is prima facie évidence of négligence by the car- 
rier. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1261, 1262, 1283, 
1285-1294; Dec. Dig. ®==>316; New Trial, Cent. Dlg. §§ 135-140; Dec. 
Dig. <g=»68.] 

2. Caeeiebs <S=»242 — Injustes to Pàssengees — Cabetaiceks of Live Stock — 

Limitation os Liabilitt. 

Plaintiff, in an action In damages for Personal injuries against a rall- 
way company, was glven hls transportation as caretaker for stock on a 
freight train. Held, that he ■w'as not a gratuitous passenger, prior to Act 
June 29, 1906, c. 3591, 34 Stat 584, 585, since hls fare was a part of the 
considération pald for carrylng the stock, nor under that chapter, as 
origlnally enacted or as amended by Act April 13, 1908, c. 143, 35 Stat. 60, 
61, and Act June 18, 1910, c. 309, 36 Stat. 546 (Comp. St. 1913, § 8563), 
Bixice by that statute caretakers of stock are expressly excepted. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. § 980; Dea Dig. 
<@=»242.] 

3. Cabbiebs <g=»307 — LiMira.TioN of Liabilitt — Place of Contbact. 

Where live stock is carried under a contract, and plaintifl accompanles 
it as caretaker, the law of the state in whlch the contract was made 
governs the right of a carrier to limit its Uabillty to hlm, in the absence 
of fédéral law on the subject, regardless of whether the shipment is Inter- 
state or not, since the contract is a single one, and the performance a 
continuons act. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1252-1259, 
1491; Dec. Dig. <S=>307.] 

4. Caeriers ®=3307 — Duties — Limitation of Liabilitt — Eeasonableness. 

A carrier of passengers cannot limit its llabllity, even wlth the con- 
sent of its custouiers, against its own négligence, since it has spécial 
duties towards its passengers, and any limitation must be reasonable, run< 

©^sB'or other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ning only agalnst accidents wlthout négligence on the part of the Com- 
pany. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1252-1259, 1491 ; 
Dec. Dlg. <s=»307.] 

At Law. Action by Edward W. Wiley against the Grand Trunk 
Railway of Canada. Plaintiff was awarded a verdict of $3,500, and 
défendant moves to set the verdict aside and grant a new trial. Mo- 
tion denied. 

Tiiomas A. Sullivan, of Buffalo, N. Y., for plaintifif. 
John W. Ryan, of Bufïalo, N. Y., for défendant 

THOMAS, District Judge. The plaintifï sued to recover damages 
for Personal injuries. The jury awarded him $3,500. This is a motion 
to set that verdict aside and grant a new trial. 

The facts involve the liability of an interstate railway carrier under 
the anti-pass provisions of the Hepburn Act for personal injuries sus- 
tained, through the carrier's négligence, by a plaintiff who was injured 
while traveling on a drover's pass in the care of live stock. The juris- 
diction of this court is founded on diversity of citizenship; the plain- 
tiff being a résident and citizen of the state of New York, and the 
défendant a Canadian corporation, doing business in this district and 
operating Unes of railway in Canada, New York, and New England. 

The injuries were sustained at or near Ridgeway, in Canada, on one 
of the defendant's Unes, in a head-on collision betweçn two trains be- 
ing run in opposite directions on the same track while under the care, 
management, and control o£ the defendant's servants and agents ; the 
plaintiff being, at the time of the collision, in the caboose of one of 
the colliding trains, in charge of a car of live stock which had been 
shipped from Bad Axe, in the state of Michigan, on the Une of the Père 
Marquette Railroad, to Buffalo, over the defendant's railway as a Con- 
necting Une, and forming with its Connecting Unes an interstate railway 
route. 

The plaintiff's transportation was furnished on a drover's pass is- 
sued in Michigan, by the Père Marquette railroad, where the carriage 
was begun and the shipment was received. At the time of the ship- 
ment, the Père Marquette Railroad issued a through bill of lading, 
v/hich was signed by the plaintifï and the agent of that railroad Com- 
pany in which the plaintiff was furnished transportation from Bad 
Axe to Buffalo as a necessary caretaker of the live stock included in 
the bill of lading ; the plaintiff at the same time purporting to release 
the railroads over which he was to travel from any liability for Per- 
sonal injuries sustained by the former through the latter's négligence. 

( 1 ] The only évidence offered by the plaintiff on the trial of the 
issues of fact raised by the pleadings was concerning the collision 
itself, the nature and extent of the injuries sustained, and other facts 
tending to prove the amount of damages. No évidence was offered 
by the défendant tending to show freedom from négligence on its part. 
As it is now settled law in the fédéral courts that the happening of an 
injurions accident is, in passenger cases, where the passenger is in the 

or other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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exercise of due care, prima facie évidence o£ négligence on the part 
of the carrier, and that the burden then rests on the défendant to show 
that its whole duty was performed, and that the injury was unavoid- 
able by human foresight (Gleeson v. Virginia Midland R'd Co., 140 
U. S. 435, 443, 11 Sup. Ct. 859, 35 L. Ed. 458, and cases there cited), 
the verdict must be taken to be conclusive of the défendants négli- 
gence as alleged in the complaint. 

[2] Therefore the only issue raised by this motion is the validity of 
the release. If the plaintiff had been a gratuitous passenger, there 
is no doubt but that, under the décisions of the United States Suprême 
Court, the release would hâve been valid in the fédéral courts, in the 
absence of willful or wanton négligence, irrespective of the Hepburn 
Act. Northern Pacific Railway Co. v. Adams, 192 U. S. 440, 24 Sup. 
Ct. 408, 48 L. Ed. 513; Boering v. Chesapeake Beach Ry. Co., 193 
U. S. 442, 24 Sup. Ct. 515, 48 L. Ed. 742. But the plaintiff would 
not hâve been a gratuitous passenger prior to the Hepburn Act, for the 
reason that the right to ride without spécial compensation was given 
in part considération of the payment which was principally for other 
services; and although the plaintifï was being carried on a freight 
train at the time he sustained the injuries, he would, nevertheless, hâve 
been a passenger for hire, and entitled to protection as such, as incident- 
al to the carriage of the stock under his care. Railroad Co. v. Lock- 
wood, 17 Wall. 257, 368, 21 L. Ed. 627; Railway Co. v. Stevens, 95 
U. S. 655, 24 L. Ed. 535 ; Norfolk Southern R. Co. v. Chatman, 222 
Fed. 802, C. C. A. . Hence we are brought to the vital ques- 
tion involved in this motion. 

Has Congress, by the Hepburn Act, se called, regulated the in- 
validity of such a release as is this, to the exclusion of the law of the 
State ? In my judgment it has not. The release does not oflfend either 
the letter or spirit of the interstate commerce législation of Congress. 
The fourth paragraph of section 1 of the "Act to regulate commerce," 
as amended June 29, 1906, and in effect January 1, 1907 (chapter 3591, 
34 Stat. 584, 585), especially excepts from the anti-pass provisions of 
the law "necessary caretakers of live stock," and this provision is 
not varied or affected by the subséquent amendments of April 13, 1908 
(chapter 143, 35 Stat. 60, 61), and June 18, 1910 (chapter 309, 36 
Stat. 546). This view of the statute is confirmed by a very récent 
décision of the Circuit Court of Appeals for the Fourth Circuit in 

Norfolk Southern R. Co. v. Chatman, 222 Fed. 802, C. C. A. , 

supra. That case involved substantially the same facts as exist hère, 
in which it was held that a caretaker of live stock, who was transportée! 
on his shipping contract, did not corne within the statute in qflestion, 
but was a passenger for hire, and that a release similar to the one 
herein issued was invalid. 

[3] The plaintifï's right to safe carriage and the question whether 
the relation of passenger and carrier exists in the absence of any fédér- 
al statute regulating the matter are therefore matters of state law. 
Southern Pacific Co. v. Schuyler, 227 U. S. 601, 33 Sup. Ct. 277, 57 
L. Ed. 662, 43 L. R. A. (N. S.) 901. So that the ultimate question is : 
What is the state law which influences the validity or invalidity of the 

227 F.— 9 



130 22T FEDERAL EEPORTER 

release? The weîght of authority, including the United States Su- 
prême Court and the Circuit Court of Appeals for the Second Circuit, 
is that the invalidity of a release like this is to be determined by the 
law of the jurisdiction where the carriage was commenced — ^locus cele- 
brationis — whether the basis of the carrier's liability be regarded as 
contractual or tortious. The gênerai rule that the nature, the obliga- 
tion, and the interprétation of a contract are to be govemed by the 
law of the place where it is made, unless the parties at the time of 
making it hâve some other law in view, requires a contract of car- 
riage, made in one country, and the performance of which begins there, 
to be governed by the law of that country, unless the parties, when 
entering into the contract, clearly manifest a mutual intention that it 
shall be governed by the law of some other country. The contract 
in such cases is single, and the performance is one continuons act. 
Davis V. Chicago, Milwaukee & St. Paul Ry. Co., 93 Wis. 470, 67 N. 
W. 16, 1132, 33 L. R. A. 654, 57 Am. St. Rep. 935; Brockway v. 
American. Express Co., 168 Mass. 257, 47 N. E. 87; Brockway v. 
American Express Co., 171 Mass. 159, 50 N. E. 626; Haie v. N. J. 
Steam Navigation Co., 15 Conn. 539, 39 Am. Dec. 398; Dyke v. Erie 
Ry. Co., 45 N. Y. 113, 117, 6 Am. Rep. 43; Fish v. Delaware, Lack- 
awanna & Western R. R. Co., 211 N. Y. 374, 105 N. E. 661 ; Liverpool 
Steam Co. v. Phénix Ins. Ce, 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 
788; The Majestic, 60 Fed. 624, 9 C. C. A. 161, 23 L. R. A. 746 (C. 
C. A. 2d Cir.). Although The Majestic, supra, was reversed on a 
writ of certiorari by the Suprême Court (166 U. S. 375, 17 Sup. Ct. 
597, 41 L. Ed. 1039), the ground of reversai did not involve the prin- 
ciple stated by Judge Shipman, who deiivered the opinion of the Cir- 
cuit Court of Appeals, that a written agreement, executed and deiiver- 
ed in England, whereby an English corporation agrées to transport a 
citizen of the United States from England to this country, is to be 
construed according to the English law; the reversai being based on 
the proposition that the "conditions" printed on the back of the ticket 
were notices, and nothing more, and could not be held as a matter 
of law, whether they were régulations for the conduct of business 
or limitations upon commonrlaw obligations, to constitute any part of 
the contract. 

[4] By the common law as administered by the court of last resort 
in the state of Michigan (Weaver v. Ann Arbor R. Co., 139 Mich. 
590, 102 N. W. 1037, 5 Ann. Cas. 764, and Eberts v. Détroit, Mt. 
Clemens & Marine City Ry., 151 Mich. 260, 115 N. W. 43) and by 
the Suprême Court of the United States (Railroad Co. v. Lockwood 
and Railway Co. v. Stevens, supra) and which latter rulings of the 
Suprême Court are obligatory on this court as a matter of gênerai 
commercial law, the release was invalid. Thèse cases lay down, as 
the test applicable to every limitation of the common-law liability of 
a carrier of passengers, its just and reasonable character, and they are 
rested upon the principle that common carriers of passengers hâve spé- 
cial duties to discharge, from which they are not able to exonerate 
themselves, even with the consent of their customers, and that spécial 
contracts made by them with their customers are good and valid only 



EX PARTE CHIN HIM 131 

to the extent of excusing them, for example, for ail losses happening 
from accident without any négligence or fraud on their part, but that 
an exemption from liability for négligence is répugnant to the public 
good, to the Constitution, and therefore inoperatlve. 

This view of the law dispenses with any considération of the Ca- 
nadian law, which has been discussed at length by counsel. 

The motion to set aside the verdict is denied. 



Ex parte OHIN HIM et al. 
(District Court, W. D. New York. July 26, 1915.) 

L AuENs <@=324 — Immigration — Depobtation. 

Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 898, applles to CMnese 
laborers irregularly comlng to thls country, notwithstanding the spécial 
Cliinese Exclusion Acts, and such persons may be proceeded against under 
Œe gênerai act 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. Si 76-78 ; Dec. Dig. 
<S=»24.] 

2. Aliens <s=>32 — Depoetation — Obdeks of Depobtation. 

Under the Immigration Act, the Department of Labor may order the 
déportation of an allen immigrant to the country from which he original- 
ly came, notwithstanding hls immédiate entry Into this country was from 
Canada. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. Si 84, 92-95; Dec. 
Dig. <g=»32.] 

3. AlIENS <S=>32 — DEPORTATION — PoWEE OF COTJBT. , 

ïhe courts cannot revlew the weight or admlsslbllity of the évidence on 
the question whether an allen was unlawfully in the country, and a dé- 
cision to that effect by the Department of Labor, supported by any évi- 
dence, is conclusive. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <g=>32.] 

4. Aliens <S='32 — Pbesumptions — ^Axienage. 

There is a presumption that a person of Mongollan race is an allen, 
which can be overthrown only by clear and convinclng testlmony as to 
his birthplace. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. SI 84, 92-95; Dec. 
Dig. (®=532.] 

5. Aliens iS=>32 — Déportation — Chinese Peesons. 

Testlmony by a Chinese person that he was bom in the United States is 
Incompétent to prove his citizenship. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. S§ 84, 92-95; Dec. 
Dig. <g=32.] 

6. Habeas Coepus ©=30 — Dischabgk of Alien— Oedbe of Aebest — Effect 

OF EBBOES. 

Where an alien is unlawfully in the country, he cannot procure dis- 
charge on habeas corpus because the original order of his arrest was 
unauthorized. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. § 25 ; Dec. 
Dlg. <S=>30.] 

At Law. In the matter of the pétitions of Chin Jiim, alias Chin 
Ham, Lee Chong, alias Chang Lee, Mark Seon, alias Charles Mark, 

@=»FoT otber cases eee sam« topic & KBY-NUMBEiR in ail Keï-Numbered Dieests & Indexes 
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Arnk Bing, alias Darnk Bing, Amk Suen, alias Dong Song, Lo Sui 
On, alias Lo On, and Low Foo, alias Low Hae Foo (Lee Wugh), for 
writs of habeas corpus. Writs dismissed, 

Dilworth M. Silver, of Bufïalo, N. Y., f or" petitioners. 
Donald Bain, Asst. U. S. Dist. Atty., of Buffalo, N. Y., for respond- 
ent. 

THOMAS, District Judge. Thèse proceedings arise on returns to 
writs of habeas corpus whereby the petitioners, who had come into 
the United States from Canada, seek to secure their discharge from the 
custody of the immigration officiais at the port of Buffalo, by whora 
they are now detained by virtue of warrants issued by the Act- 
ing Secretary of Labor, ordering that they be deported to China. The 
several pétitions présent substantially the same state of facts, at least 
so far as involves the décision and the view of the law taken by the 
court, and they are therefore disposed of together as one case. The 
only différence in the several cases is that Mark Seon, alias Charles 
Mark, claims that he was born in the United States and never lef t it ; 
the other relators claiming to hâve been born hère and subsequently 
removed. 

The pétition in each case charges that the warrant îs void because 
(1) the proceedings were instituted against the relators under and in 
pursuance to the provisions of Immigration Act Feb. 20, 1907, c. 1 134, 
34 Stat. 898, and the amendments thereto, but that the warrant was 
in fact issued under Chinese Exclusion Act April 27, 1904, c. 1630, 
33 Stat. 394, 428, and the rules thereunder, and that the immigration 
officers cannot invoke the provisions of both statutes against the re- 
lators ; and (2) the relators are not aliens, but citizens of the United 
States, by reason of being born herein, and as such are entitled to a 
judicial détermination by a compétent court under the law of the land 
upon the question of citizenship, and tliat the immigration authorities 
hâve no jurisdiction over them. 

Upon the filing the pétitions, writs of habeas corpus were issued, 
to which returns were made setting forth, in substance, that each of 
the petitioners is in custody and detained by, under, and pursuant to 
warrants of arrest and déportation granted and issued by the Acting 
Secretary of Labor of the United States, directed to the United States 
Commissioner of Immigration at Montréal, or to any immigrant in- 
specter in the service of the United States, commanding the arrest of 
the petitioners on the charges as set forth in the several warrants 
of arrest; that the petitioners were duly granted a hearing on the 
charges set forth in said warrants of arrest by the immigration in- 
specter in charge, a copy of the minutes and a report of the proceed- 
ings taken upon the hearings being attached to and made a part of the 
return; that thèse minutes and reports of the proceedings were duly 
forwarded by the immigration inspecter to the Secretary of Labor of 
the United States for his décision and action thereon; and that the 
Acting Secretary of Labor thereupon issued warrants of déportation 
under which warrants the petitioners are held by the respondent ; tha.t 
the warrants of arrest and the warrants of déportation were properly 
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and lawfully granted and issued ; that the petitioners are alien immi- 
grants, subject to the immigration laws of the United States; that the 
Acting Secretary of Labor had lawful authority to issue said warrants, ' 
and that the respondent was duly authorized to examine the petition- 
ers as to their rights to enter and be in the United States and to make 
a report of the examination to the Secretary of Labor ; that the peti- 
tioners had a fair hearing and were granted their full légal rights in 
the premises. 

Thèse returnsi were traversed, and hearings had on the issues raised 
thereon ; no testimony being ofifered. 

[1,2] Since the décision of the Suprême Court in United States 
V. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 354, there is 
no longer any question but that Alien Immigration Act Feb. 20, 1907, 
c. 1134, § 36, 34 Stat. 898, 908 (Comp.St. 1913, 4285), applies to Chi- 
nese laborers irregularly coming to this country, notwithstanding the 
spécial acts relating to the exclusion of Chinese. This décision com- 
pletely disposes of and sets at rest any possible contention that they 
can be dealt with only under the Chinese Exclusion Acts of earlier 
date. There is also no remaining doubt as to the right of the Depart- 
ment of Labor to order the déportation of an alien immigrant to the 
country from which he originally came, notwithstanding his immédiate ' 
entry into this country may hâve been from Canada. Lewis v. Frick, 
233 U. S. 291, 302, 34 Sup. Ct. 488, 58 L. Ed. 967. In the case just 
cited the question was whether the alien should hâve been deported to 
Canada, whence he came upon the occasion of his unlawful entry into 
the country, rather than to Russia, the land of his birth, from which he 
came six years earlier. It was held that the act admitted of the return , 
of the alien to Russia. The court in the course of its opinion said 
on page 303 of 233 U. S., on page 493 of 34 Sup. Ct. (58 L. Ed. 967) : 

"Respecting this matter, the sections are somewhat lacking In clearness. 
But, at least, section 35 indicates a législative Intent that aliens subject to 
déportation shall be taken to trans-Atlantic or trans-Pacific ports, if they 
came thence, rather than to forelgn territory on this continent, although it 
may hâve been crossed on the way to this country." 

[3] This ruling of the Suprême Court bas been very recently fol- 
lowed by the Circuit Court of Appeals of the Second Circuit in Lee 
Sim V. United States, 218 Fed. 432, 134 C. C. A. 232. Furthermore, 
it is now definitely established that, if the Department of Labor bas 
found that an alien is unlawfuUy in the United States, a warrant of 
déportation can lawfully issue, provided a fair, even though a summary, 
hearing has been given in ascertaining that fact, if there is any proof 
tending to sustain the charge. It is not open to the courts to consider 
either admissibility or weight of évidence, and the courts cannot inter- 
fère if anything was ofifered which tends, although slightly, to sustain 
the charge; the décision of the department being in such cases bind- 
ing upon the courts. Lewis v. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 
58 L. Ed. 967; United States v. Petkos, 214 Fed. 978, 131 C. C. A. 
274. 

[4, 5] And, finally, as was held in Lee Sim v. United States, supra, 
there is, in a proceeding to déport a person of the Mongolian race, a 
natural presumption that he is an alien, which can only be overthrown 



134 227 FEDERAL KEPOUÏBR 

by clear and convincing évidence; his own testimony as to hïs birth- 
place not being compétent évidence of his United States citizenship, as 
he could not possibly know the fact. So that the only question in 
cases like this is whether the immigrant was accorded a fair hearing 
by the authorities to whom Congress has intrusted the question. The 
petitioners were accorded a fair hearing in thèse cases, as the returns 
show. Their testimony was taken and recorded, and they were given 
the right to employ counsel, if they desired. Moreover, they were 
unable to state the leading incidents connected with their résidence 
in this country, which fact, as is pointed out in the Lee Sim Case, 
just cited, would discrédit their testimony, even if compétent. 

[6] The constitutionality and validity of the statute are no longer 
open to question, and, if sufficient ground for the détention of the alien 
is shown, he is not to be discharged upon habeas corpus for defects 
in the original arrest or commitment. Mr. Justice Gray in Nishimura 
Ekiu v. United States, 142 U. S. 651, 660, 12 Sup. Ct. 336, 338 (35 
L,. Ed. 146), in delivering the opinion of the court, has stated the law 
very distinctly: 

"An alien Immigrant, prevented from landing by any sueh offlcer clalmlng 
authority to do so under an act o£ Congress, and thereby restrained of his 
llberty, is doubtless entltled to a writ of habeas corpus to ascertaln whether 
the restraint is lawful. Chew Heong v. TJnlted States, 112 U. S. 536 [5 Sup. 
Ot. 255, 28 L. Ed. 770] ; United States v. Jung Ah Lung, 124 U. S. 621 [S Sup. 
Ct. 663, 31 L. Ed. 591] ; Wan Shlng v. United States, 140 U. S, 424 [11 Sup. Ct. 
729, 35 L. Ed. 503] ; Lau Ow Bew, Petltioner, 141 U. S. 583 [12 Sup. Ct. 43, 
35 L. Ed. 868]. And Congress may, If it sees fit, as in the sta tûtes in question 
in United States v. Jung Ah Lung, just clted, authorize the courts to investl- 
gate and ascertain the facts on which the rlght to land dépends. But, on 
the other hand, the final détermination of those facts may be intrusted by 
Congress to executive officers ; and in such a case, as in ail others, in which 
a statute gives a discretionary power to an officer, to be exerdsed by hlm upon 
his own opinion of certain facts, he is made the sole and exclusive judge of 
the existence of those facts, and no other tribunal, unless expressly authorized 
by law to do so, is at llberty to re-examine or controvert the sufflciency of the 
évidence on vphich he acted. Martin v. Mott, 12 Wheat. 19, 31 [6 L. Ed. 537] ; 
Philadelphia & Trenton Eailroad v. Stimpson, 14 Pet. 448, 458 [10 L. Ed. 535] ; 
Benson v. McMahon, 127 U. S. 457 [8 Sup. Ct. 1240, 32 L. Ed. 234]; In re 
Oteiza, 136 U. S. 330 [10 Sup. Ct 1031, 34 L. Ed. 464]. It is not wlthin the 
province of the judiclary to order that foreigners who hâve never been 
naturallzed, uor acqulred any domicile or résidence within the United States, 
nor even been admitted into the country pursuant to law, shall be permltted 
to enter, in opposition to the constitutional and lawful measures of the lég- 
islative and executive branches of the national government. As to such 
persons, the décisions of executive or administrative olHcers, acting wlthin 
povi'ers expressly couferred by Congress, are due process of law. Murray 
■v. Hoboken Co., 18 How. 272 [15 L. Ed. 372] ; Hilton v. Merritt, 110 U. S. 97 [3 
Sup. Ct. 548, 28 L. Ed. 83]." 

This décision is now the law of the land, especially in view of the 
récent décisions to which référence has been made. Tested by thèse 
rulings, the conclusion is imperative that the petitioners hâve not pre- 
sented any case for the courts, the décision of the executive officers 
being final. 

The writs should be dismissed, and ail petitioners remanded to the 
custody of the immigration officers. Let judgment to that effect be 
entered in each case. 
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In re LIPHART. 

(District Court, E. D. Virginia. October 15, 1915.) 

1. GiFTS iS=j53 — GiFTs Causa Moetis — Eléments. 

A gift causa mortis inust be of Personal property, must be made In 
the last illness of tlie donor, while under the appréhension of death as 
immineut, and subject to the Implied condition that if the donor recover of 
the illness, or if the donee die flrst, the gift shall be void, and possession 
of the property must be delivered at the time to the donee, or some one 
for him, and the gift must be accepted by the, donee. 

[Ed. Note.— For otber cases, see Gifts, Cent Dlg. § 104; Dec. Dig. 
®=353.] 

2. Gifts <S=582 — Girxs Causa Mortis — Sufficiency of Evidence. 

Each élément of a gift causa mortis must be established by the most 
cogent proot, and such as to leave no doubt as to the character of the 
transaction. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 154, 155; Dec. 
Dlg. <S=>82.] 

3. Gifts <ê=>82 — Gifts Causa Mortis — Sufficienct of Evidence. 

Within the rule that the évidence, to establish a gift causa mortis, must 
be clear and eonvinclng, évidence held insufficient to show that a bank- 
rupt's wife, during her last illness, made a gift of her furniture and jewel- 
ry to her infant son. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 154, 155; Dec. 
Dig. ®=82.] 

4. WiLLs <g=390 — Gifts Causa Mobtis— Testamejjtaet Language. 

A bankrupt's wife, who died immediatel'y following a surgical opération, 
told the bankrupt, before the opération, that her furniture and her jewel- 
ry was to go to her son, and that certain articles were to go to her moth- 
er and brothers, and a brother of the bankrupt. It appeared that her 
desires with regard to her mother and brothers and the bankrupt's 
brother had not been complied with, but that the banknipt had llsted the 
property for ta.fation in hls own name, and stored it, or some of it, in 
hls mother's name, though he was his son's duly qualifled guardian, and 
that he had described the property as hls In a lease. Held, that the 
facts dld not show a gift, either to the son or the other alleged donees ; 
the wife's language being at most of a testamentary character, whlch 
will not support a gift causa mortis. 

[Ed. Note.— For other cases, see Wllls, Cent. Dlg. § 219; Dec. Dig. 
®=390.] 

In the matter of C. M. Liphart, bankrupt. Upon the pétition of C. 
M. Liphart, as natural guardian and next friend of C. G. Liphart, 
an infant son under the âge of 14 years and a party to this proceed- 
ing, to review the referee's ruling as to the title to certain personal 
property. Ruling approved. 

The opinion of Référée Thomas B. Snead was as foUows: 
The property whlch is the subject of this controversy consists of certain 
household elïeets which formerly belonged to the bankrupt's wife, the late 
Mrs. Eula Liphart, and it appears that just before her death, whlch occurred 
May 3, 1910, and immedlately following a surgical opération which sbe had 
undergone, ïklrs. I.lphart, while in the operating room awaitlng sald opéra- 
tion, stated to her husband what disposition she deslred made of this and 
other Personal property, which had been given her by her relatives and 
frlends, in the event that she should die. She requested that her jewelry and 

^=^For other cases see same topic & KET-NUMBER in ail Key-Numbered Digests & Indexer 
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lurnlture be glven her son, that certain articles of sllverware, whieh had 
been given her by her brothers, be returned to them, and that certain other 
articles be glven to other relatives. It further appears that, for a number 
of years prier to her death, Mrs. Liphart had been In 111 health, and that upon 
other occasions she had expressed the désire that her son should bave her 
property at her death. She had previously expressed such a désire to her 
brother-in-law, R. P. Liphart, and had also stated to both the nurse and 
physlclan, who attended her in her last lUness, and for sonie time before her 
death occurred, that she desired her son to hâve her property at her death, 
and it further appears that the statement made by Mrs. Liphart to her hus- 
band, as to vehat disposition she desired made of her property, was made in 
periculo mortis, and that she dled shortly after sald opération. At the time 
of Mrs, Liphart's death, the property in question was located upon premises 
No. 1617 Park avenue, where the banltrupt and his family then resided, and 
It appears to hâve remained in the banlsrupt's possession and control ever 
since. Subséquent to bankruptcy, the bankrupt's trustée was approached by 
Mrs. Liphart's father and one of her brothers, who stated to the trustée that 
it was their désire to purchase the property wliich had belonged to Mrs. Lip- 
hart, for sentimental reasons. On September 29, 1913, this property was stor- 
ed in the warehouse of W. Fred Rlchardson, Incorporated, partly in the 
name of the bankrupt, and partly in the name of his mother. It appears 
that the bankrupt iutended to havè ail the property, claimed to be his son's. 
stored in his mother' s (Mrs. 0. B. Liphart's) name, and his ovm stored in 
his name ; but, through some mistake upon the part of the warehouseman, the 
two lots became commingled, and some of each lot was stored In the bankrupt's 
name, and some in his mother's name. A fuU and complète list of the prop- 
erty claimed to belong to the banknipt's son is set out in the pétition flled by 
the bankrupt as guardian and next friend of his son, and each article and 
parcel thereof Is referred to by number. 

[1,2] As I understand, the only question to be decided hère Is whether the 
évidence in this matter establishes a gift causa mortis, upon the part of the 
décèdent, the bankrupt's wlfe, to her son, of the property which is the sub- 
ject of this controversy, and I am of opinion that it does not establish such a 
gift. Commenting upon this method of disposing of personal property be- 
tween donor and donee, the Court of Appeals of Virginia, in Johnson v. Colley, 
101 Va. at page 416, 44 S. E. at page, 722, 99 Am. St. Rep. 884, lays down the 
following as being the essential attrlb'utes of a gift causa mortis: "(1) It must 
be of Personal property ; (2) the gift must be made in the last illness of the 
donor, while under the appréhension of death as imminent, and subject to the 
Implied condition that If the donor recover of the illness, or if the donee die 
flrst, the gift shall be void ; and (3) possession of the property given must be 
dellvered at the time of the gift to the donee, or to some one for him, and 
the gift must be accepted by the donee." Not only is this view in thorough ac- 
cord with those expressed in a long Une of décisions, both in this country and 
in England, but, wherever it has been attempted to establish a gift causa 
mortis, the courts hâve been inelined to scrutinize closely ail of the attending 
clrcumstances and to allow such glfts only upon the clearest and most con- 
vlncing proof. Thomas' Adminlstrator v. Lewis et al., 89 Va. 1, 15 S. E. 389, 18 
L. R. A. 170, 37 Am. St. Rep. 848; Miller v. JefEress, 4 Grat. (Va.) 472; 
Yancy v. Pield, 85 Va. 761, 8 S. E. 721; Spooner v. Hllbish, 92 Va. 341, 23 
S. E. 751; Basket v. Hassell, 170 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 50O; 
Hitch v. Davis, 3 Md. Ch. 266 ; Walte v. Grubbe, 43 Or. 406, 72 Pac. 206, 99 
Am. St. Rep. 764; Drew v. Hagerty, 81 Me. 2.51, 17 Atl. 63, 3 L. R. A. 230, 10 
Am. St. Rep. 255 ; Cyc. Vol. 20, 1228 ; Jones' Adm'r v. Irvln, 4 Va. Law Reg. 
520. Furthermore, not some, but ail, of thèse éléments must be présent, and 
each must be established by the most cogent proof, and such as to leave no 
doubt as to the character of the transaction; for to require a less rigid rule of 
proof, as sald in Miller v. Jeftress, 4 Grat. (Va.) 480, "would Introduce in such 
cases ail the mischiefs of fraud, perjury, and surprise, which the law seeks, as 
far as practlcable, to gnard against." 

[3, 4] I am of the opinion that the requirements of the law hâve not 
been met in this case. The évidence depended upon to establish a gift causa 
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mortis Is neither clear and coiiyincing, nor such as to leave no doubt as to 
the character of the transaction. The bankrupt, at pages 72, 73, of his dépo- 
sition, upon being asked what his wife said about what disposition slie de- 
sired made of her property, testifled as follows: "She made fréquent requests 
of me what she wanted done with her property and Personal things. Her 
last request was when she was talven to the hospltal, a short while before 
she was operated upon, when the nurse and doctor and myself were together. 
She asked the nurse and doctor to go ont of the room into the antiseptie room 
there, as she wanted to hâve a talk with me; and in her talk with me she 
told me she had been sick a long while, and that she knew I was worried 
about the enormous expense, and she wanted to help me, and I told her I was 
able to stand the expense better than I ever was; that If I needed any help, 
und she could help me, she would be the first that I would go to. So she told 
me that she had everything to live for and nothing to die for, and if it was 
God's will for her-to die it was ail right with her. And she told me what 
she wanted me to do with the varlous things she had which were given to her, 
some by her mother and by her father, and my mother and my father, her 
brothers and her friends, and gave me detailed information what I should 
do, should she die, and asked me whether I would carry ont her wishes. I 
promised her I would, and I hâve to the best of my knowledge and belief. 
Her furniture, her jewelry, was to go to her son. I was to keep a home for 
him, educate him, and bring him up to be a good man. Certain silverware 
articles, which one of her brothers had given to her, were to be returned to 
him. Her Personal apparél was to go to her mother, to be distributed as she 
saw fit and best. Certain articles which my brother had given to lier were 
to be returned to my brother, and varlous other little requests which I can- 
not just thiiik of ; but they were ail complied with promptly by me. I kept 
a home for my son as long as I was able to, up until I thînk the last of 
October. I stored this furniture with permission of Bppes & Eppes in Kich- 
ardson's Storage Warehouse, after consulting with them first in regard to 
the matter, and they wrote me, and I replled. That was the last request Mrs. 
Liphart made of me, as she was practieally uneonscious from that time until 
she died. This request she had made to varions other people, not in the way 
she told me, but that what she had was to go to my boy and her son." 

While it is true that the bankrupt's statement is in a way eorroborated 
by the testimony of the physician and nurse, who attended Mrs. Liphart in 
her last illness, as well as by that of the bankrupt's brother, E. P. Liphart, ail 
three of whom stated, in substance, that they had heard Mrs. Liphart ex- 
press the désire that her property should go to her son upon her death, view- 
ing the statements, purported to hâve been made by Mrs. Liphart, in the 
light of the language used by the court in the case of Miller v. Jeffress, supra, 
it Is clear to my mind that the same are merely testamentary ; and mère 
testamentary déclarations upon the part of the donor, unaccompanied by deliv- 
ery of the property, will not sustain a gift causa mortis. There must be a 
delivery of the property to the donee, or some one for htm, at the time of the 
gift, and the title, though a defeasible one, must vest as of the time of 
the gift; otherwise the donor's déclarations will be considered as testa- 
mentary only. Thomas' Administrator v, Lewis et al., 89 Va. 1, 15 S. E. 389, 
18 L. R. A. 170, 37 Am. St. Eep. 848. 

The évidence under considération in Miller v. JefCress was as follows: 

"We, the undersigned, do hereby certify that Paschal Fowlkes, during his 
illness of body, but of a sound mind, said that he wished his nephew L. 
Fowlkes to hâve two thousand dollars out of his estate, and that bis friend 
Edward T. Jeffress should hâve ail the bonds of his in his possession. As 
wituess and given under our hands and seals, this 20th day of Deeember 1828, 

"[Sigued] Ephraim Waller. [Seal.] 
"George M. Fuqua. [Seal.] 

bis 
"John X Overstreet. [Seal.]" 
mark 

And, commenting upon the same, the court said, among other things: "The 
facts as set out in the certlficate, and I may add as proved by the witnesses, 
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satlsfy me that the décèdent had no Idea at the Wme of pnrtlng with ail 
dominion over the subject. Wlien a man In his last illnefss atteinpts to dis- 
pose of his property, It is prima facie a testaïueutary act, unless the cou- 
trary be clearly shown. So far from that belng the ease hère, the words theiii- 
selves Import a future beneflt 'That his friend Edward T. Jeftress shoukl 
hâve ail the bonds of his in his possession' imply, not a présent donation, but 
a future enjoyment. The words were also used in connection with other 
words and déclarations uttered and made about the same time, and ail of 
which look to dispositions to take effect at the death of the testator by way of 
last wlll and testament. There is nothing whatever to distinguish this from 
the other attempted bequests, except that, in describing the thing attempted 
to be bequeathed in this instance, it was referred to as being in the possession 
of the intended legatee." 

So it must be said of the language Mrs. Liphart is purported to hâve 
used upon the occasion of her last lllness. It shows that she was undertaking 
to dispose of her property to several persons, that certainly some of the be- 
quests were not to taUe effect untll after her death, and that none of the in- 
tended gifts were accompanied by a dellvery of the property whlch she was 
seeking to dispose of. In fact, as far as I can see, nothing can be gathered, 
from the language Mrs. Liphart is purported to hâve used, which would dis- 
tinguish the gift to her son from those she intended to make to her other 
relatives, except that the articles were différent in character. 

In addition to the fact that the language, purported to hâve been used by 
Mrs. Liphart, is not suihciently clear to establish a gift causa œortls, the 
Kurroundlug circumstanees would appear to absolutely négative any such 
idea. Although the bankrupt states that it was his wife's désire that her 
mother and brothers and his brother should be the récipients of certain articlew 
which they had given her as présents, there Is no évidence to the effect that 
tUe bankrupt ever complied with any such request, except his own naked state- 
ment, "I proraised her I would, and I bave to the best of my knowledge and 
belief ;" whereas, ou the contrary, there is considérable évidence tending to 
show that be never did any such thing. Mrs. Liphart's father, J. H. Valen- 
tine, when called to testify in regard to this matter, stated, in substance, tliat 
while, whenever he gave his daughter anything, he tried to impress upon her 
that he desired his grandchlld to hâve such things at her death, he never 
heard her say what disposition she desired made of her property, and not only 
was Mr. Valentine unable to relate any conversation which had occurred be- 
cweeu his daughter and himself concerning a disposition of her property, but it 
affirmatively appears that, subséquent to the intervening of bankruptcy, he and 
-one of his sons approached the trustée with a view to buying the verj' things 
they had given his daughter, "for sentimental reasons," as they stated, show- 
îng that they had no idea that Mrs. Liphart had undertaken to make any such 
disposition of her Personal efCects as it is hère sought to establish was her 
intention. And thèse are not the only countervailing circumstanees which 
appear in this matter. It also appears that the bankrupt stated, in the lease 
upon the promises he occupled just prior to this bankruptcy, that this was his 
property, aud that subséquent to his wife's death he listed the same for taxa- 
tion in his own name, and stored it, or some of it, in his mother's name, when, 
as he states, he was the duly qualified guardian of his son. And such cir- 
cumstanees as thèse, instead of tending, as they shouid, to strengthen the 
bankrupt's statement as to what disposition his wlfe Intended to make of her 
property, hâve just the opix)site effect. 

To recapitulate, as I xinderstand the law, such a gift must be complète 
within itself ; that is to say, the donor must, in her llf etime, and in anticipa- 
tion of death, bave actually made a gift of the property to the donee, to be 
defeated only lu event of the death of the donee, or of the survival of the 
donor of the particular lllness. And the language used, in respect to none 
of the gifts uuder considération, was such as would constltute a good gift 
causa mortls. No such words as Mrs. Liphart Is reputed to hâve used, 
whether as respects the alleged gift to her son, or to the other members of 
her family, indicating merely how she desired her husband to dispose of her 
estate after her death, vfiXl sufflce. Such language was, at best, of a testa- 
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inentary character only, and but an oral déclaration of the disposition she 
(iésired shouM be made of her property after her deatb. 

George A. Hanson, of Richmond, Va., for guardian and next friend. 
Haw & Haw, of Richmond, Va., for trustée. 

WADDILL, District Judge. The ruHng of the référée as set forth 
in the foregoing is approved, and his opinion is adopted as that of the 
court. 

Let order be entered accordingly. 



CLOSSER et al. v. STKAWN. 
(District Court, W. D. Pennsylvania. September 1, 1915.) 

No. 27. 

1. ASSIGNMENTS FOE BeKEFIT OÏ CeEDITOES <&S>184 RlGHTS AND HBMEDIES OP 

Assignée. 

In ttie absence of a statute conferring greater powers, an assignée for 
tbe benefit of creditors succeeds to tbe rights of bis assigner ouly, and 
not to tùe rights or remédies of creditors. 

[Ed. Note. — For otber cases, see Assignments for Benefit of Creditors, 
Cent. Dig. §§ 555-571 ; Dec. Dig. <S=184.] 

2. Bankbuptcy ©=39 — State Insolvency Laws — Suspension bt Bankbupt- 

CY ACT. 

Act Pa. June 4, 1901 (P. L. 4M), wblch Is In the nature of a bankruptey 
act, Is suspended, aud no authorlty can be derived from. its provisions, 
so long as the national Bankruptcy Act is in force. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig, §§ 7-9; Dec. 
Dig. 0=9.] 

3. Bankbuptcy <S=9 — State Insolvency Laws — Bitect of Bankbuptcy Act. 

Congress baving legislated upon the subject of insolvency proceedings 
by the passage of Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, and ita 
amendments, no additlonal bankruptcy or insolvency act can be enforced 
in auy of the states, and no person excepted from the opération of the 
Bankruptcy Act can be subjected to, or bave the benefit of, any state 
bankruptcy law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 7-9; Dec. 
Dig. ®=9.] 

4. Eemoval of Causes <S=s11 — Jueisdiction of Fedebal Coukt — Ceeditobs' 

Suit. 

The rule of the fédéral courts that a bill in equity to set aside a fraudu- 
leiit conveyance can only be maintalned by judgment creditors uiay be 
waived by the défendant, and when vvaived cannot be invoked by' the 
plaintiff to defeat jurisdiction on removal. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent Dig. §| 29- 
31; Dec. Dig. ©=ll.] 

5. Fkaudulbnt CONVE.YANCES <g=>2S7 — Jueisdiction of Equity — Suit to En- 

FORCE Trust. 

A suit by assignées for the benefit of creditors, on behalf of the credi- 
tors, brought under authorlty of a state statute, to set aside a frauduleut 
conveyance, Is one brought in the enf orcement of a trust, of which eciuity 
bas jurisdiction. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
674-680, 684-686; Dec. Dig. <ê=>2B7.] . 

fissFor other cases see sarne topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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^ In Equity. Suit by James W. Closser and Corbley K. Spragg, as- 
signées for the benefit of creditors of James L. lams, against John H. 
Strawn, trustée. On motion by défendant to dismiss bill, and motion 
by plaintififs to remand to state court. Motion to remand denied, and 
motion to dismiss sustained. 

John C. Bane, of Pittsburgh, Pa., Jas.- J. Purraan, of Waynesburg, 
Pa., and Wiley & Marriner, of Washington, Pa., for plaintiffs. 

John S. Wendt, of Pittsburgh, Pa., P. D. Rinehart, of Waynesburg, 
Pa., and Jas. I. Brownson, of Washington, Pa., for défendant. 

ORR, District Judge. This is a suit în equity, which was removed 
f rom the court of common pleas of Greene county, in the state of Penn- 
sylvania. It is before the court upon a motion on the part of the de- 
fendant to dismiss the bill, and also upon a motion on the part of the 
plaintiffs to remand the suit to the court in which it was originally 
brought. The averments of the bill, so far as tliey are material to 
the considération of the questions now before the court, are substan- 
tially as foUows: 

On the Ist of April, 1912, pursuant to the act of assembly of the 
commonwealth of Pennsylvania approved June 4, 1901 (P. L. 404— 
424), James L. lams, of Morris township, Greene county, Pa., a per- 
son engaged chiefly in farming or the tillage of the soil, and Belle S. 
lams, his wife, made a deed of assignment to the plaintiffs of ail the 
property of the said lams, for the benefit of the latter's creditors, 
which deed was duly delivered and recorded. The plaintiffs acceptée! 
the trust created by said deed, and hâve in ail respects performed their 
duties as such assignées according to the provisions of said act. 

The creditors of lams confirmed and approved the appointment of 
the plaintiffs as such assignées, and waived their riglit to sélect ad- 
ditional assignées, and thereby duly constituted and appointed the plain- 
tiffs as their représentatives, by force and virtue of which, and of the 
said deed, and of the said act of assembly, the plaintiffs became the 
représentatives of such creditors, and became entitled by proper steps 
in their own names as assignées to hâve vacated and set aside for the 
benefit of such creditors any lien, conveyance, or incumbrance which 
could hâve been avoided by any of the creditors; and by virtue, also, 
of the same the plaintiffs became vested with ail the property of the 
said lams which might hâve been liable for the payment of any of 
his debts. 

Before March 1, 1910, the aggregate of the property of the said 
lams, at a fair valuation, was not sufficient to pay his debts, and on 
and since that date the aggregate of the property of the said lams, 
inclusive of any property which he might hâve conveyed, transferred, 
concealed, or removed with intent to defraud, hinder, or delay his 
creditors, including his undivided interest in the lands described in 
the mortgage hereinafter referred to, at a fair valuation, has not been 
sufficient to pay his debts, and before and since that date said lams 
was, has been, and still is insolvent within the true intent and meaning 
of said act of assembly, and during ail of said period the said défend- 
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ant and those he represents had knowledge and notice of such in- 
solvency. 

As of March 1, 1910, the défendant in his capacity as receiver of 
the Farmers' & Drovers' National Bank of Waynesburg, Pa., and up- 
wards of 60 national banking associations, trust companies, and other 
banks and banking associations of Pennsylvania, Ohio, Maryland, West 
Virginia, and Virginia, together with other persons named thereîn, 
with full knowledge and notice of the insolvency of said lams, entered 
into a contract in writing, as parties of the first part, with said lams, 
George F. Auld, and J. F. Tilton, as parties of the second part, where- 
by it was agreed that the défendant be appointed trustée for the par- 
ties of the first part in said contract, and be authorized and empowered 
to take and receive in his name as trustée the évidences of indebted- 
ness therein provided for, and to collect the same and distribute, the 
proceeds among the parties entitled thereto, according to the terms of 
the agreement, and that said lams and said Auld, without stipulatîng 
the amount for which either of them was supposed to be liable, should 
deliver to the défendant, in his capacity as trustée, a certain mortgage 
dated April 1, 1910, conveying coal and minerai rights for the sum 
of $126,500. Pursuant to said contract the said lams and thç said 
Auld executed and delivered to the défendant such mortgage, which 
was duly recorded in the proper office for the recording of deeds and 
mortgages. 

Said contract of March 1, 1910, stipulated that the said Tilton should 
pay to the said défendant certain money in cash and exécute and de- 
liver a mortgage for $3,500. The said contract of March 1, 1910, fur- 
ther provided that for its purpose ail the several obligations listed in 
an exhibit attached thereto should be treated as valid obligations, with- 
out the necessity of f urther proof to establish the same, and that the 
distribution of moneys to be recovered in pursuance of said agreement 
and the said mortgage should be based upon the face value thereof 
as the same stood at the time of the closing of the Farmers' & Drovers' 
National Bank on the 12th day of Deceœber, 1906. 

The contract contains certain provisions for the release of the sec- 
ond parties from liability for ail claims held by the other party, con- 
tains certain stipulations with respect to the application of the moneys 
to be received by the said receiver of the bank, such as the payment 
of certain judgments, etc., and, further, that its exécution and delivery 
should not be taken as an admission of liability of any of the second 
parties as maker, or indorser, or otherwise, of any of the particular 
items listed in the exhibit attached to the contract. Said contract fur- 
ther provided that ail the provisions should be inoperative, null, and 
void, at the option of the said John H. Strawn, if there were bank- 
ruptcy proceedings instituted against any of the second parties, and, 
further, that it should be binding and effectuai as between the parties 
only when it should be approved by the Comptroller o£ the Currency 
of the United States, and an order be made by a court of compétent 
jurisdiction authorizing its exécution and delivery. Such order was 
not made by such court until January 23, 1911. 

The agreement of March 1, 1910, further provided that the amounts 
which would hâve been distributed to parties entitled to exécute said 
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agreement, but refusing to do so, should be paid and distributed to 
the second parties as their interests should appear, and that thereafter 
the rights of the nonassenting parties should remain as theretofore, 
unaffected by the agreement. Some of the parties refused to sign, 
and by reason of such refusai the plaintiff charges that the défendant 
became trustée in said mortgage for the said lams, Auld, and Tilton. 
There is a further stipulation in the agreement that the mortgages to 
be given by the second parties should impose no personal liability, 
thereby relieving Tilton, in considération of his paying a comparatively 
small sum, of and from ail personal liability for and on account of 
the principal considération of the contract which was very large. 

The plaintifïs charge that there has been no accounting or settle- 
ment between the trustée in said mortgage and the mortgagors, or ei- 
ther of them, for the purpose of ascertaining their separate or individ- 
ual liability, and that such separate indebtedness or liability has never 
been ascertained. They further charge that a large number of the 
judgments listed in the schedule attached to said agreement were net 
entered or obtained against said lams, and that he never was liable 
therefor, nor bound thereby, and that some of said judgments were 
recovered upon forged paper. 

The plaintiffs further charge in the bill that the said défendant and 
the said lams well knew that said judgments were obtained upon 
forged paper, and that the said lams was in no respect liable therefor 
or bound thereby, and they further charge that a large majority of 
the claims in the exhibit attaehed to the said contract never were just 
and valid claims against lams, and do not purport to be, and that they 
are based upon false, fraudulent, and forged paper, ail of which was 
well known to the said défendant and to the said lams, and, further, 
that a large number of the claims inserted in said agreement had been 
paid and extinguished, or partially so, prior to the time when said 
mortgage became effective, and that the said défendant and the said 
lams had knowledge thereof . 

The plaintiffs further charge that the proposed intent and effect of 
the said agreement and of the mortgage were to divert the assets of 
lams, to the value of upwards of $100,000, from his creditors existing 
at the time of making said agreement and mortgage, to persons to whom 
said lams was not indebted, and also to blend and intermingle the 
claims of the parties of the ïîrst part to said contract against the said 
lams, Auld, and Tilton into a common pool and apply thereto the pro- 
ceeds of said mortgage when coUected. 

Plaintiffs further charge that the true considération of said mortgage 
was concealed from the creditorsi of said lams, and that the contract of 
March 1, 1910, was not referred to in said mortgage, and that knowl- 
edge and notice of the conterits of said contract were withheld and con- 
cealed from the creditors of said lams, for the purpose of hindering, 
delaying, and defrauding them in the enforcement and collection of 
their claims against the said làms and the lands and interest in coal cov- 
ered by the mo.rtgage. 

The bill of the plaintififs further recites certain proceedings instituted 
in the county of Washington on the said mortgage by scire facias, 
wherein judgment was obtained in the sum of $148,950.62, with inter- 
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est frotn May 26, 1914, which judgment was affirmed by the Suprême 
Court of Pennsylvania on January 2, 1915, and in which proceedings it 
was held that the plaintiiïs in this bill had no standing in that court to 
make or set up as a défense thereto any of the matters set forth at 
length in the présent bill. The bill f urther charges that the said défend- 
ant bas caused a writ of levari facias to be issued upon said judgment. 
by virtue of which the mortgaged premises hâve been advertised for 
sale by the sheriff of said county. 

The plaintiiïs further insisting that by virtue of the said act of as- 
sembly of Pennsylvania, and by virtue of the proceedings thereunder 
which are pending at No. 1 of June term, 1912, in the common pleas 
court of Greene county, Pa., they are authorized and empowered to 
set aside and bave vacated for the benefit of ail the creditors of said 
lams the said mortgage, judgment, and other proceedings thereon, and 
averring that they are in possession of the property of said lams, and 
hâve been from the date of the deed of assignment, and averring that 
they are unable to sell said lands at a fair and adéquate price by reason 
of the cloud and incumbrance of said mortgage upon the title thereto, 
they pray for relief in varions forms — principally to bave the mortgage 
and judgment and lien thereof vacated and set aside and to hâve an 
accounting from the said défendant. 

On Motion to Dismiss. 

The reasons in support of the motion to dismiss may be briefly sum- 
marized as follows : 

That the plaintiflfs by their bill show no title or right to maintain such 
a bill, otherwise than by virtue of the act of assembly of the state of 
Pennsylvania approved June 4, 1901 (P. L. 404). 

That such act of assembly is an insolvency law, amounting to, and 
in substance and efïect being, a state bankruptcy statute, and as such 
is suspended and rendered inoperative under and by virtue of the Con- 
stitution and laws of the United States, while the bankruptcy law pass- 
ed by Congress on July 1, 1898, as subsequently amended, is in full 
force and efïect. 

That so much of said act of Pennsylvania as purports to grant to the 
plaintiffs or invest them with the right and power to proceed by proper 
légal steps in their own names as assignées for the benefit of creditors 
of their assigner, to hâve vacated and set aside for the benefit of ail 
the creditors of their assignor any judgment, exécution, conveyance, 
or incumbrance, etc., which could hâve been avoided by the creditors 
of said assignor, or any of them, was on the date of the filing of said 
bill, and now is, suspended and inoperative by reason and in consé- 
quence of the enactment of the af oresaid act of Congress approved July 
1, 1898. 

The plaintiffs by said bill show no lawful title and right in themselves 
to maintain the suit, or to obtain the relief for which they pray. 

[1] It is plain under the authority of Strawn, Trustée, v. lams, 247 
Pa. 132, 93 Atl. 174, which was the appeal from the proceeding in 
Washington county for the foreclosure of the mortgage, recited in the 
bill, that the plaintiflfs, unless the right is vested in them under the 
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State insolvency act of June 4, 1901 (P. L. 404), hâve no right to main- 
tain this bill. The following language f rom the opinion of the Suprême 
Court in that case clearly and correctly states the law : 

"Leavlng that act out of considération, such assignée sueceeds to ttie 
rlgtits of ,his assigiior, and none otbers. In the language of Glbson, C. J., in 
Vandylîe v. Christ, 7 Watts & S. [Pa.] 373: 'He Is the debtor's Instrument for 
distribution, and stands in relation to the property as stood the debtor him- 
self, exeept that It cannot be seized In hls hands on a creditor's exécution. 
It bas been transferred to him, as It would hâve been transferred to the 
debtor's right hand, had it pleased hlm to exercise hls eommou-law rlght of 
préférence, by payment in person. As he stands in no privity to the credltors, 
he cannot arrogate to hlmself any of thelr attrlbutes and rights.' It was ruled 
in BuUitt v. Methodist Episcopal Chureh, 26 Pa. 108, that such assignée so 
purely represents the debtor that he camiot even avold a prior assignment 
which would be vold against credltors, and that, such belng the character and 
the rights of a voluntary assignée, he is bound by the judgments rendered 
against the debtor before hls trust began; that nelther a iudgment nor 
mortgage créditer can intervene, elther to set aside a judgment or prevont Its 
revlval, exeept for fraud, and then it is doue not by defendlug in the shoes of 
the assignée, but by a collatéral proceeding In hls own behalf. * * * 
'The assignée Is but a volunteer, who takes subject to the judgment against 
the debtor, who has no estate of hls own to protect as a purchaser, and who 
leaves the creditor interested in the assignment, in this as in ail other 
cases, to the protection of that self-lnterest in their debtor whlch prompts 
every man to défend lilmself against false clalms.' Fulton's Estate, 51 Pa. 
204. With his rights and powers circumscribed at common law as we bave 
Indicated, clearly the assignée in this case would bave no standing to contest 
the plaintifC's rlght to judgment in the scire fadas upon the debtor's mort- 
gage, exeept it was couferred by statute." 

In passing, it is well to note that the court considers the extent to 
which the powers of an assignée are enlarged by the statute, with spé- 
cial référence to the seventeenth section thereof, and détermines that the 
assignées in the case before them were not entitled to défend in the f ore- 
closure proceeding, because the act did not confer upon tlae assignées 
rights in relation to tlie property incumbered or transferred more than 
four months before the assignment, which crédit ors did not enjoy prior 
to the act, but empowered the assignées to enforce in their own names 
the rights which prior to the act were enf orceable only by tlie creditors. 

[2] It is significant that the Suprême Court of its own motion sug- 
gests a more serious question than any which had been argued before 
them in the case, in the following language : 

"The case suggcsts the more serious question, whether the act of June 4, 
1901 (P. L. 404), is not inoperative, so long as the fédéral bankruptey 
statute (Act July 1, 1808, c. 541, 30 Stat. 544) is lu force; but this question 
was not raised in the court below, nor was It argued on the appeal. We bave 
assumed, for the purpose of this case only, that the act is operative." 

The question thus stated to be so serious in that litigation is now be- 
fore this court. Turning to the Pennsylvania statute, we find its title 
to be as f ollows : 

"An act relatlng to insolvency; embracing, among other matters, voluntary 
assignments for the benefit of creditors, and adverse proceedings in insolvency 
by credltors ; f orbldding, also, certain préférences ; providing for the distribu- 
tion of the Insolvent's estate, and in certain contlngencies relieving hlm, and 
others llable with him, f rom further liability for his or thelr debts." 



CLOSSER V. STKAWN 145 

The very title of the act indicates that it is an act in the nature of a 
bankruptcy act. Section 1 provides that : 

"If any person, persons, firm, limited partnershlp, joint stock company or 
corporation, belng insolvent or In contemplation of insolvency, with a view to 
glve a préférence to any créditer or person havlng a claim agalnst, or who 
Is under any liability for, such Insolvent, shall procure, suffer or permit any 
judgment to be entered, by confession or otherwise, or any exécution to be 
levied, or any attachment, or séquestration to be made of any part of bis, 
tlieir or its real or Personal property, or shall make any payment, pledge, as- 
slgnment, transfer, conveyance or incumbrance thereof, either absolutely or 
as collatéral security for a debt then existing, wbether due or not, such judg- 
ment, exécution, attachment, séquestration, payment, pledge, assignment, 
transfer, conveyance, or incumbrance shall Inure to the beneflt of ail the 
creditors of such insolvent, if an assignment for the benefit of credïtors be 
made or proceedings in insolvency be commenced withln four months af- 
ter," etc. 

Passing by certain provisions of the act relating to voktntary as- 
signments, we find provisions for proceedings on the part of cred- 
itors of an alleged insolvent to hâve such insolvent so adjudged upon 
grounds specifically set forth in the act. There is provision in the 
act for delivery by the insolvent of ail his assets to the receiver, or 
to such assignée or additional assignée as may be selected by the 
creditors at a meeting required to be called for that purpose. There 
is provision in the act for the discharge of the insolvent from lia- 
bility to those creditors making claim to their share in the assets, ex- 
cept with respect to claims arising in certain cases, such as fraud, 
embezzlement, and for false oaths in référence to the settlement of 
the estate, etc. It is plain that it is in the nature of a bankruptcy 
act. This is the view taken by the Superior Court of Pennsylvania 
in Potts V. Smith Mfg. Co., 25 Pa. Super. Ct. 206. 

The seventeenth section of the act, upon which the plaintiiïs in 
this case rely, so far as is necessary to be set forth, is as f ollows : 

"Sec. 17. An assignée or receiver for the beneflt of creditors shall be under 
the control of the proper court of common pleas, shall be the représentative 
of the creditors of the insolvent, and entltled by proper légal steps, in his 
own name as assignée or receiver, to hâve vacated and set aside for the bene- 
flt of ail the creditors any judgment, exécution, attachment, séquestration, 
payment, pledge, assignment, transfer, conveyance or Incumbrance which 
heretofore could hâve been avoided by the creditors, or any of them, or by 
which it is attempted to glve one creditor préférence over another, or 
which by this act inures to the beneflt of ail the creditors of such Insolvent." 

It is plain, therefore, that that section is an enlargement of the 
powers of assignées for the benefit of creditors. It follows that 
such enlargement is for the purpose of enabling the accomplishment 
of the gênerai purposes of the act. It is a material part of the act, 
and should not be considered as an enlargement of the common-law 
rights of assignées for the benefit of creditors, irrespective of the 
act of which it is such material part. In Potts v. Smith Mfg. Co. 
supra, the court held that : 

"The Pennsylvanla act of June 4, 1901, relatlng to insolvency is suspended 
by reason of the existence of the fédéral Bankruptcy Act of July 1, 189S, and 
does not become operative as to the persons and subjects to which the feder") 
act applles." 

227 F.— 10 
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The reasoning in support of that décision is sound. It rests upon 
the proposition that, where the Constitution of the United States 
leaves in the states and in Congress concurrent power over a partic- 
ular subject, and Congress has exercised its power over such subject, 
the control of the states over that subject is prohibited. 

It is unfortunate that the same court, in later cases, as for instance, 
Miller v. Jackson, 34 Pa. Super. Ct. 31, has held that the Pennsylvania 
insolvency act of June 4, 1901 (P. L. 404), is not suspended by the 
fédéral Bankruptcy Act as to farmers. No considération at length 
seems to bave been given the question, but the décision seems to hâve 
been reached because the act of Congress, while affording wage- 
earners and farmers the opportunity of having the benefit thereof, has 
expressly excepted them from among those who may be compelled 
to comply with its provisions. 

In the view we take of the question, we are bound to hold that, 
while the bankruptcy law of the United States is in force, the act 
of 1901 of Pennsylvania is suspended, and that no farmer who dé- 
clines to avail himself of the provisions of the Bankruptcy Act can 
avail himself of the insolvency act of Pennsylvania, or be subjected 
to the requirements of that act. 

[3] It will be noticed that the Pennsylvania act was not passed 
until three years after the bankruptcy law of the United States went 
into effect. So far as wage-eamers and tillers of the soil may be 
affected by the provisions of the bankruptcy law, the passage of the 
insolvency act of Pennsylvania, which by its language would include 
such persons, would indicate on its face a dissatisfaction by the state 
of Pennsylvania with the act of Congress and a purpose and attempt 
to extend the act to others who might be excepted from involuntary 
proceedings under the act of Congress. Such, however, is merely 
the superficial glance, which, of course, should not control. 

By the Constitution of the United States (article 1, § 8) the power 
was granted to Congress "to establish * * * uniform laws on the 
subject of bankruptcies throughout the United States." That the 
bankruptcy law of 1898 is constitutional is without doubt at this late 
date. Congress, therefore, having passed the bankruptcy law of July 
1, 1898, entitled "An act to establish a uniform System of bankruptcy 
throughout the United States," and having excepted from its opéra- 
tion certain persons from those who may be adjudged bankrupts under 
said act, and yet granted to the same persons the privilège of becoming 
voluntary bankrupts under said act, should be deemed to bave in- 
tended that no person who could not be adjudged an involuntary 
bankrupt under the bankruptcy law could be adjudged an involuntary 
bankrupt under any state law on the subject, and that persons who 
had the privilège of becoming voluntary bankrupts under the bank- 
ruptcy law could not ignore the privilèges of that law and become 
voluntary bankrupts or insolvents under any state law. The con- 
trolling principle is expressed in this language of the Suprême Court 
of the United States, quoted from time to time and last found in 
Southern Railroad Company v. Railroad Commission of Indiana, 236 
U. ;S. 439, 446, 35 Sup. Ct. 304, 305 (59 L. Ed. 661) : 
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"If Congress hâve a constitutional power to regulate a partlcular ^ub.iect, 
and they do actually regulate it in a given manner aud in a certain form, 
it cannot be that the state Législatures hâve a right to interfère, and, as it 
were, by way of complément to the législation of Congress, to preseribe 
additlonal régulations, and what they may deem auxiliary provisions for the 
same purpose. In such a case, the législation of Congress, in what it does 
preseribe, manifestly indicates that it does not intend that there shall be 
any furtlier législation to act upon the subject-matter. Its silence as to what 
it does not do is as expressive of what its intention is as the direct provisions 
made by it. * * * The will of Congress upon the whole subject is as 
clearly established by what it had not declared as by what it has expressed," 

It seems to be clear that the will of Congress, as expressed in the 
Bankruptcy Act and its varions suppléments, is that no other or ad- 
ditlonal bankruptcy act should be enforced in any of the states, and 
that no persons excepted from the opération of the bankruptcy law 
of the United States should be subjected to, or hâve the benefit of, 
any other bankruptcy law passed by any of the states. It is unnecet - 
sary to consider the cases in which this proposition has been con- 
sidered to any extent. The insolvency act of Pennsylvania of 1901 is 
suspended, because the bankruptcy law of Congress and its supplé- 
ments are in full force. Because the state insolvency law is not in 
force, the plaintifïs in this case hâve derived no authority by reason 
of any of the provisions of that law, and there was not extended to 
them by that law, or by the proceedings in court pursuant to that law, 
any other or greater powers than would exist in them under a deed 
of voluntary assignment at common law. 

From the foregoing considérations, it is plain that the bill shows no 
lawful title or right in the plaintiffs to maintain the suit or obtain 
the relief for which they pray. Their bill, therefore, must be dis- 
missed, unless the motion to remand prevail. 

On Motion to Remand. 

[4] The reason in support of this motion is stated therein to be: 

"That the said District Court sittlng in equity has no Jurlsdiction in the 
action, neither of the subject-matter thereof, nor of the parties thoreto, or 
any of them." 

It plainly appears from the record that there is diversity of citi- 
zenship between the parties, and that the amount involved exceeds 
the jurisdictional limit iixed ,by the act of Congress. The argument 
on the part of the plaintiffs on the question of the jurisdiction of the 
court was in substance as f ollows : 

The Constitution of the United States distinguishes between and 
séparâtes law and equity, so that légal and équitable remédies must 
be separately pursued. Hence a state statute providing a remedy in 
equity, where previously the remedy was at law, does not enlarge 
the équitable jurisdiction of the fédéral courts, and accordingly, not- 
withstanding the fact that under the state act of 1901 the plaintiffs 
could maintain the présent bill in the state court, such bill cannot be 
entertained by this court, for the reason that, under the rules of eq- 
uity which govern this court, a bill in equity to set aside a fraudulent 
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conveyance cannot be maintained for the benefit of creditors who are 
tiot judgment creditors. 

To support the argument on the part of the plaintiffs, the cases of 
Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L, Ed. 358, and 
Cates V. Allen, 149 U, S. 451, 13 Sup. Ct. 883, 37 L. Ed. 804, are cited. 
In each of those cases the debtor interposed the défense that his cred- 
itor, who was the plaintifï, had not exhausted the légal remédies, 
and that to fix upon him a liability and the amount thereof would 
be in contravention of the fundamental provision of the Constitution, 
and impair his right of trial by jury. In the case at bar the plaintifïs, 
who are the creditors, raise the question of jurisdiction to hear and 
détermine their claims, although they hâve, by instituting their pro- 
ceeding in the state court, attempted to enforce their claims without 
regard to their right of trial by jury. 

The inconsistency of their position is apparent, and the weight of 
their argument in support of the présent motion is diminished ac- 
cordingly, if there should be weight given to it at ail. The défend- 
ant bas not raised the question in this case. On the contrary, by the 
■exclusion of the question from his motions to dismiss, which go to 
the merits of the bill, he bas waived a right to insist that the cred- 
itors whom the plaintifïs represent should reduce their claims to 
judgment. Not only that, but défendant bas admitted in the brief 
filed on his behalf, and by the argument of his counsel in court, that 
this court bas jurisdiction of the controversy between the parties, 
although insisting that the plaintififs upon their own showing could 
not maintain their bill. That the défense in an equity suit that the 
complainant bas not exhausted his remedy at law, or is not a judg- 
ment creditor, may be waived by the défendant, and that, when 
waived, the case stands as though the objection never existed, is clear 
under the authorities, of which it is necessary to recite only Re 
Metropolitan Railway Receivership, 208 U. S. 90, 28 Sup. Ct. 219, 52 
h. Ed. 403. 

[5] That this court has jurisdiction seems plain on other grounds. 
The title to the property was conveyed to the plaintifïs by a deed of 
assignment in trust for the benefit of the creditors of lams. By thar 
deed a trust was created in favor of the creditors which appears to 
be enforceable in equity, and if there be such trust in favor of a cred- 
itor jurisdiction of the bill should be retained, regardless of the fact 
as to whether or not the plaintifïs had recovered a judgment at law. 
See Case v. Beauregard, 101 U. S. 688, 25 L. Ed. 1004. 

Again, as appears, the plaintifïs are seeking to enforce a new right 
of action vested in them by the seventeenth section of the insolvency 
law of Pennsylvania above recited, and it seems clear that such new 
right, if any there be, conferred by the state, should be enforced in 
this court, where there is the requisite diversity of citizenship and the 
proper ampunt involved. See Cowley v. Northern Pacific Railroad 
Co., 159 U. S. 569, 16 Sup. Ct. 127, 40 h. Ed. 263. It may be noted, 
too, that the right of action to set aside fraudulent conveyances which 
was intended to be given to assignées by the insolvency act of Penn- 
sylvania is almost identical with the right of action for the same pur- 
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pose which the Bankruptcy Act of the United States gives to a trus- 
tée in bankruptcy. In the case of the latter it is well settled that 
he may proceed for such purpose by bill in equity and will not be 
required to seek his remedy at law. Such suit may be maintained, 
although neither the trustée nor any creditor has reduced the claim 
against the bankrupt to judgment. Colher on Bankruptcy (lOth Ed.) 
1042f. 

We are of opinion that this court has full jurisdiction to entertain 
this bill and to dispose of it upon its merits. The motion to remand 
must be overruled. The motion to remand having been overruled, 
and being of the opinion that the motion to dismiss should prevail, it is 
ordered that the same be and is hereby sustained, and the bill dismissed. 

Let a decree be drawn. 



THE SANTA MARIA. 

THE JOHN E. MEHRER. 

(District Court, D. Delaware. J^ne 29, 1915.) 

Nos. 728, 828. 

jl. Collision iê=>95 — Meeting Tows — Faults of Tugs. 

A collision occurred at nlgM on ttie Delaware river at a point where it 
beuds to the eastward between the steamship Santa Maria and the barge 
Hanipshire. The Santa Maria was going down the river In tow o£ the 
tug John E. Mehrer and having two other tugs alongside, being herself 
without steam, and the barge Hampshlre was proceeding up the river in 
tow of the tug Sweepstakes, that barge and two others being towed tan- 
dem. When the tugs were witUn a quarter of a mile of each other, 
the Sweepstakes, which was on the western side of the channel, because 
of the bend and her long tow, signaled to pass port to port, which was 
iigreed to by the Mehrer, although she was about the middle of the chan- 
nel. Both tugs ported and passed In safety, but the starboard bows 
of the two following vessels came into collision. Held, that the Sweep- 
stakes was priiuarily In fault for not signallng sooner or passing star- 
board to starboard, and also for not reduclng speed, and that the Mehrer 
was in fault for assentlng to the signal at the time it was given. Ail the 
other vessels held free from fault. 

[Ed. "Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dig. <S=>05.] 

2. Collision <S=>91 — Inland Rules — Nabeow Channels. 

The requirement of article 25 of the Inland Rules (Act June 7, 1897, c. 4, 
S 1, 30 Stat. 101 [Comp. St. 1913, § 7899]) that in narrow channels steam 
vessels shall keep to the right or starboard side of the fairway is not 
absolute, but expressly applies only when that course is "safe and prae- 
ticable," and is subject to the "spécial clrcumstances" provision of ar- 
ticle 27 (Comp. St. 1913, § 7901). 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 187-192; Dec. 
Dig. <©=591.] 

In Admiralty. Suits for collision by the Davis Coal & Coke Com- 
pany, owner of the barge Hampshire, against the steamship Santa 
Maria, the tugs John E. Mehrer, Brandywine, and Bristol, .with the 
tug Sweepstakes impleaded, and against William J. Grandfield and 

fg.-rtli'nr otber cases see same tocic & KEY-NUMBER in ail Key-Numbered Digesls & ludexe^ 
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others, owners of the Mehrer. Decree for libelant against the Sweep- 
stakes and the Mehrer and its owners. 

J. Frank Staley, of Philadelphia, Pa., for libelant. 
Henry R. Edmunds, of Philadelphia, Pa., for Wm. J. Grandfield 
and others. 
Howard H. Yocum, of Philadelphia, Pa., for the Santa Maria. 
Howard. M. Long, of Philadelphia, Pa., for the Bristol. 
Edward F. Pugh, of Philadelphia, Pa., for the Brandywine. 
John F. Lewis, of Philadelphia, Pa., for the Sweepstakes. 

BRADFORD, District Judge. The controversy in this case grows 
ont of a collision between the barge Hampshire and the steamship 
Santa Maria, which occurred in the main ship channel of the Dela- 
ware River in the vicinity of Grubbs Landing abont 3 o'clock in the 
morning of September 6, 1906. The évidence is conflicting as to the 
précise point of the collision, it being stated by some of the witnesses 
that it was a short distance above, and by others a short distance be- 
low, the red light at Grubbs Landing. But it appears from the tes- 
timony that it was approximately opposite that light, whether slightly 
above or slightly below; and whether it was just above or just below, 
in the view I take of the case, is unimportant. It was in the bend of 
the channel where the Schooner Ledge Range and the Bellevue Range 
meet, and approximately in the middle of the channel — possibly a little 
to the eastward — and between the red light at Grubbs Landing and 
the red buoy in the easterly half of the channel ; a straight line drawn 
from the red light to the red buoy passing a slight distance above 
an anchored dredge in the easterly half of the channel which had been 
engaged in government work there carried on. By reason of the prés- 
ence of this dredge it was désirable or necessary that vessels of consid- 
érable size in ascending or descending the channel should keep to the 
westerly side of the dredge. The Hampshire and two other barges, 
the Annie M. Ash and the Elk Garden, were being towed by the tug 
Sweepstakes up the river tandem, or one astern of the other, in the 
order in which they are above named. The Hampshire was connected 
with the tug, and the several barges were connected together by haw- 
sers running from stem to stern, each about 300 feet long, the total 
length represented by tlae tug, the hawsers and the barges being about 
1200 or 1300 feet. The Santa Maria was being towed down the river 
by the tug John E. Mehrer, hereinafter referred to as the Mehrer, the 
tug Bristol and the tug Brandywine; the Mehrer being ahead and 
connected with the steamship by a hawser leading off the starboard 
bow of the latter, and the Bristol and the Brandywine being fastened 
alongside of the stearnship, the former on her starboard quarter and 
the latter on her port quarter, and the length of the Mehrer and her 
tow being between 700 and 800 feet. The Hampshire received and was 
the only vessel that did receive damage from the collision, and the 
Davis Coal and Coke Company as her owner filed a libel in rem against 
the steamship, the Mehrer (now called the Pennsylvania), the Bristol, 
and the Brandywine. Subsequently the Sweepstakes was, on the péti- 
tion of the Brandywine, brought in as a respondent under rule 59' 
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{29 Sup. Ct. xlvi). The owner of the Hampshire also fâled a libel 
in personam against William J. Grandfield and others, owners of the 
Mehrer. Thèse two suits, numbered respectively 728 and 828, were 
Consolidated for the purpose of saving costs and promoting conveni- 
ence. 

The master. and crew of the Santa Maria were aboard of her, but 
she was without motive power. While there was sufficient steam in 
her donkey-engines to work the steering-gear and light the ship, there 
was no steam in her main boilers and she lacked power of self-propul- 
sion. The steamship was being towed from Thompson's Point to 
Pigeon Point off the port of Wilmington, under a contract between the 
agent of the steamship and Paul L. Le Compt, who was engaged in 
the towage business. The compass course of the Schooner Ledge 
Range is about southwest by west one-half west and that of the Belle- 
vue Range is about southwest, one quarter south, the différence be- 
tween the two courses being approximately nineteen degrees. Owing 
to this angle between the two ranges, a vessel ascending the channel 
below its bend, and approximately along its center, would normally 
display its starboard or green side light to a vessel descending the chan- 
nel above its bend and approximately along its center, and at the same 
lime the descending vessel would display its port or red side light to 
the other vessel. If, however, vessels in proceeding to the bend in the 
channel substantially départ from following its center it is évident that 
on or a few moments before reaching the bend their side lights may 
not be so displayed to each other. By way of illustration, the ascend- 
ing vessel by proceeding substantially to the westward of the center 
of the channel, may on or about the time of reaching the bend bear 
on the starboard bow of the descending vessel, the two vessels show- 
ing green to green ; and the ascending vessel by porting her helm and 
swinging to starboard may so change her direction toward the easi 
that while still bearing on the starboard bow of the descending vessel 
it would display to that vessel her port side light. 

[1] Thèse considérations will serve to solve certain questions re- 
specting the position and course of the Sweepstakes and the Mehrer 
in relation to each other at and a few moments before the collision, 
which would otherwise be inexplicable. 

It is shown by the évidence beyond dispute that when the Sweep- 
stakes with her tow was proceeding up the channel but at some dis- 
tance below the bend, and at the same time the Mehrer with her tow 
was moving down the channel, but at some distance above the bend, 
the starboard side lights of the Sweepstakes and her tow were visible 
to the Mehrer and her tow, and the port side lights of the Mehrer and 
her tow were visible to the Sweepstakes and her tow. The bend in 
the channel opposite or just above the dredge renders it natural and 
probable that the Mehrer with her tow approaching the bend in her 
course down the river should first see the starboard side lights of 
the Sweepstakes and barges she was towing, and that the port side 
lights of the Mehrer and the Santa Maria should hâve continued 
visible to the Sweepstakes from the time the Sweepstakes was at a 
point considerably down the river until she began to bear on the 
starboard bow of the Mehrer. The fact, as shown by the évidence, 
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that while at some distance from the Mehrer the Sweepstakes saw 
oiily her starboard side light, and that of the Santa Maria, shows 
that if the Santa Maria was going down approximately along the 
center of the channel and following the line of the channel — and the 
weight of évidence is to that efïect — the Sweepstakes with her tow 
must hâve directed her course diagonally toward the westerly side 
of the channel and across the bow of the Mehrer and Santa Maria to 
such an extent that their port side lights were shut eut. The Sweep- 
stakes and her tow were nearly a quarter of a mile in length, and that 
she should hâve so directed her course is not unnatural but altogether 
probable in view of the length of her tow and the proximity of the 
dredge, especially if she intended to swing eastwardly when or just 
after passing the dredge. While the distance between the Sweep- 
stakes and the Mehrer was lessening, the former vessel gave a single 
blast signal indicating to the Mehrer her intention to pass her port 
to port. The latter vessel promptly replied with a single blast, there- 
by acquiescing in the proposed maneuver of the former. At what dis- 
tance the Mehrer and Sweepstakes were apart at the time the latter 
gave her single blast signal, is a point on which there is much loose 
and contradictory oral évidence, the distance being variously stated 
at from one-eighth to three-quarters of a mile. Thèse varying state- 
ments of distance are as unsatisfactory and unreliable as usually are 
estimâtes of time in collision cases. But whatever may hâve been 
the exact distance the circumstances show that the Mehrer with its 
tow was too near the Sweepstakes to justify any attempt by the latter 
vessel unnecessarily to cross the bow of the Mehrer. At or about the 
time of the exchange of the single blast signais, the Sweepstakes ported 
her helm and swung sharply toward the easterly side of the channel, 
and the Mehrer ported her helm and swung toward the westerly side. 
A few moments after porting her helm, the Sweepstakes while swing- 
ing to starboard blew a danger signal but did not stop or lessen her 
speed. iShe and the Mehrer cleared each other, but the Hampshire, 
towed by the former, came in collision with the Santa Maria strik- 
ing her on the starboard bow and receiving the damage on account of 
which this suit was instituted. The libelant contends that as the 
Sweepstakes was swinging to starboard in order to pass the Santa 
Maria red to red, the latter vessel gave a sudden sheer to port or east- 
ward, bringing her bow across the course of the Hampshire, and 
that had it not been for such sheer the collision would not hâve oc- 
curred. This contention for several reasons cannot be sustained. 

First, a clear prépondérance of the testimony directly bearing upon 
the subject is against the alleged sheer. Secondly, a sudden and sub- 
stantial sheer of the Santa Maria to the eastward was under the 
existing circumstances a physical impossibility. She was without the 
power of propulsion. There was nothing in the condition of wind or 
water to cause such a sheer, and there is satisfactory évidence that 
neither the steering of the Santa Maria by her own helm, nor the 
action of the Bristol and the Brandywine on her starboard and port 
quarters had the remotest tendency to produce such a sheer. Further, 
the Mehrer was to the extent of its ability trying to pull the bow of 
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the Santa Maria to starboard or westward by rneans of the tow-Hne. 
Under thèse circumstances the claim of a sudden sheer by the steam- 
ship is a fanciful, unnatural and impossible contention. The captain 
of the Mehrer, who has no bias in favor of the Santa Maria, says: 

"Such a sheer to port as is alleged by the Sweepstakes was most unlikely 
to occur while the Mehrer was off to starboard puUing lu that direction upon 
the Santa Maria's bow." 

The testimony given by witnesses on the Sweepstakes and her tow 
as to the occurrence of the alleged sudden sheer may hâve been given 
in good faith and according to the understanding at the time of those 
so testifying, but is not reliable for the reason that owing to the mo- 
tion, direction and position of the several vessels in approaching each 
other, and the comparative darkness, the Santa Maria may hâve 
appeared, contrary to the fact, to be moving eastwardly; and that 
she should hâve so appeared to those on the Sweepstakes and her tow 
was almost inévitable in view of the fact that she was not promptly 
following the Mehrer and of the further fact that by reason of her 
failure to do so her bow so projected across the curved line of ap- 
proach of the Hampshire that the latter vessel struck her starboard 
bow after the Sweepstakes had passed in saf ety. There is no occa- 
sion to impute falsity to those who, misled by the appearance of things 
under the circumstances, supposed that the Santa Maria had made 
or was making a sudden sheer. From the size of the Santa Maria 
she was slow in responding to the efforts of the Mehrer to pull her 
to westward. She could not follow in the track of tne Mehrer, but 
was moving down the river eastward of that track, thus exposing her 
starboard bow to collision with the Hampshire as she swung upward 
and eastwardly in tow of the Sweepstakes. There was a combination 
of inertia and momentum on the part of the Santa Maria but no 
sheer. 

It is important to ascertain the distance between the Mehrer and 
the Sweepstakes and their relative positions in the channel, and with 
respect to each other at the time the latter vessel gave the one blaçt 
signal. Careful analysis of the évidence will enable this to be done 
with approximate accuracy. A prépondérance of the évidence, direct 
and circumstantial, shows that the two vessels were not at the most 
more than a quarter of a mile apart when the single blast was blown 
by the Sweepstakes, and that the latter vessel immediately before 
porting her helm to cross the bow of the Mehrer was headed in a 
direction which, as hereinafter more particularly stated, could hâve 
been followed without risk of collision — the two vessels passing each 
other green to green. But it is claimed by the libelant that the Santa 
Maria was coming down in the easterly half of the channel in vio- 
lation of the rule governing the navigation of narrow channels, and 
that it was not onïy the right but the duty of the Sweepstakes with 
her tow to proceed up the channel on its easterly side. The évidence, 
however, shows that the Mehrer and Santa Maria were approximately 
in the middle of the channel. The présence of the dredge was enough 
to keep them from encroaching to any considérable extent on the 
easterly side of the channel. 



154 227 FEDERAL REPORTER 

[2] Further, Article 25 of the Ruies of Navigation of Inland 
Waters of the United States in force at the time of the collision, pro- 
vides as foUows: 

"Art. 25. In luirrow channels every steam-vessel shall, when it is saie 
and practicable. keep to that side of the fair-way or mid-clianuel which lies 
on the starboard side of such vessel." 

And Article 27 of the Rules is as follows: 

"Art. 27. In obeying and construlng thèse rules due regard shall be liaii 
to ail dangers of navigation and collision, and to any spécial circumstanees 
which may render a departure froiu the above rules necessui-y in order U> 
avold immédiate danger." 

In Three Brothers, 170 Fed. 48, 95 C. C. A. 322, it was well said 
of Article 25, above quoted: 

"Its purpose is to prevent collisions, not to produce them. It is not an in- 
flexible rule to be foUowed in ail cases, and, wbere it is nianlfest tUat a blind 
adhérence vvill produce disaster, it is not only the right but the daty of the 
navigator to disregard it. The rule so states explicitly. It must be followed 
only 'when it is safe and practicable.' " 

It is contended on behalf of the Sweepstakes that when she gave her 
one blast signal, she was distant from thë Mehrer from a half to three- 
quarters of a mile, and that at that time the Mehrer was exhibiting her 
port side light to the Sweepstakes, and was bearing a point or more on 
the port bow of the latter vessel, indicating that thèse two vessels would 
pass each other red to red. If that were true the collision in question 
manifestly could not hâve occurred. This contention is met b)' fatal 
difïiculties. If tire Sweepstakes had been so far distant from the 
Mehrer when the single blast whistle was blown, and pursuing the 
course up the channel she claims to hâve kept, it would, owing to the 
bend in the channel, hâve been physically impossible that the Mehrer 
should then hâve borne on her port bow. She necessarily would hâve 
borne on the Sweepstakes starboard bow. Further, if the distance be- 
tween the two vessels had been much less than a half or three-quarters 
of a mile when the single blast signal was given, and they were showing; 
red to red, the collision could not hâve occurred. Aside from some 
mysterious and inexplicable sheer to port, both positive and extensive, 
which clearly is negatived, directly as well as circumstantially, no mère 
failure on the part of the Santa Maria, owing to her size and consé- 
quent inertia and momentum, promptly to respond to the pull of the 
Mehrer to starboard, could hâve caused or accounted for the collision. 
The witnesses for the Sweepstakes who say they saw the port side 
lights of the down coming tow bearing one to two points off her port 
bow at a time when she was coming up substantially on the ranges, 
evidently hâve confused what they saw after the Sweepstakes gave the 
single blast signal, and changed her course to starboard, bringing her 
red to red with the Mehrer, with what they now suppose they saw 
prior to such change. An undeniable and dominant fact in the case, so 
far as the Sweepstakes is concerned, is that she crossed the course of 
the Mehrer eastwardly within a perilously short distance from her in 
view of the length of tow of each of the vessels. As before stated, the 
Mehrer and the Santa Maria were descending the river approxiraately 
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in the middle of the channel. The Sweepstakes must therefore hâve 
been and was in the westerly portion of the channel at the time she 
gave the one blast signal, and swung toward the New Jersey shore ; 
and at that time she bore slightly on the starboard bow of the descend- 
ing Mehrer and Santa Maria, and there is évidence that until the 
Sweepstakes so changed her course she exhibited her starboard side 
light to the Mehrer and her tow, and both vessels were pursuing their 
respective, courses, green to green. This évidence is strongly corrobo- 
rated by the circumstances. The Sweepstakes and her tow of barges 
were nearly a quarter of a mile long, and in leaving the lower and enter- 
ing upon the upper range the Sweepstakes would naturally keep so far 
toward the westerly side of the channel as to allow ample margin for 
her line of barges safely to pass to the west of the dredge, which was 
at a considérable distance from the easterly side of the channel, and 
thence to proceed on her course up the river. The Sweepstakes and 
the Mehrer, being green to green, and there being an abundance of wa- 
ter to the west of the Mehrer for the Sweepstakes and her tow to pass 
the Mehrer and her tow on that side, there was no sufficient, if any, rea- 
son why the Sweepstakes should not hâve followed a course to the west 
of the Mehrer. Had this been donc the collision would not hâve occur- 
red. 

Opinions as to distance and lapse of time in collision cases are pro- 
verbially uncertain and unreliable, and the usual confiict of testimony 
on this point is hère présent. But such discrepancies do not obscure the 
facts that on the évidence after the green lights of the Sweepstakes 
and her tow became visible to the Mehrer and her tow as the former 
were coming up the Bellevue Range or course, there was only one 
change on the part of the Sweepstakes from green to red, which occur- 
red when she swung to starboard under a ported helm in order to cross 
the course of the Mehrer ; that the port side light of the Sweepstakes 
could not be seen by the Mehrer until after the former vessel had be- 
gun to swing to starboard in exécution of her above intention; that 
the Sweepstakes was at the time she ported her helm doser to the Dela- 
ware shore than was the Mehrer; that immediately before beginning 
to swing to starboard the Sweepstakes was on the starboard bow of the 
Mehrer showing green to green ; and that the Sweepstakes instead of 
porting her helm could bave continued on her course, possibly, with a 
slight deflection westwardly, and safely passed the down coming tow. 
green to green. The Sweepstakes had two plain courses of action open 
to her ; first, seasonably to give a signal to the Mehrer to pass red to 
red, and, secondly, in view of the Sweepstakes being in the westerly 
half of the channel, to hold or direct her course to the west of the down 
coming tow, passing green to green. But she did neither. She did not 
seasonably blow to the Mehrer or Santa Maria, nor did she hold her 
course to the west after reaching a point from which it was hazardous 
in the extrême to swing to starboard. Through inattention or reckless- 
ness or unjustifiable insistence on her supposed right to move up the 
river in the easterly half of the chaanel regardless of surrounding cir- 
cumstances, she wrongly directed her course to starboard without at- 
tempting to stop or slacken her speed, which was about nine miles per 



156 227 FEDERAL REPORTER 

hour with the tide, and so brought about the collision. She was clear- 
ly in fault for not directing her course to the westward of the Mehrer 
and for not seasonably signaling the Mehrer to pass red to red ; and 
for not stopping or attempting to stop or slacken her speed bef ore get- 
ting into dangerous proximity to the Mehrer and her tow. The Sweep- 
stakes is conf ronted with the horns of a dilemma. If she did not whis- 
tle until she was showing red to red with the Mehrer, she necessarily 
changed her course bef ore whistling, and whistled too late ; and if she 
whistled before changing her course, she whistled when she was show- 
ing green to green with the Mehrer, and there was no occasion or ex- 
cuse for changing to starboard. 

With respect to the Mehrer but little need be said. She as the lead- 
ing tug was, to the exclusion of the Santa Maria, the Bristol and the 
Brandywine, entrusted with the sélection of the course of navigation. 
Knowing that she had in tow a large and ponderous vessel impossible 
quickly to be diverted f rom the course she was pursuing she was clear- 
ly in fault in assenting to and acting upon the single blast signal re- 
ceived from the Sweepstakes, instead of refusing to join in the pro- 
posed maneuver and promptly giving danger signais, and slackening 
her speed as far as could be donc with safety. Had she done so it 
is probable that the Sweepstakes would not hâve persisted in pur- 
suing her eastward swing from the westerly side of the channel, and 
the collision might and probably would hâve been avoided. 

But while the Sweepstakes and the Mehrer are responsible for the 
collision the évidence does not, I think, disclose fault on the part of 
the Hampshire, the Santa Maria, the Bristol or the Brandywine. The 
Hampshire was controlled in her movements by the Sweepstakes and 
her own helm. An able seaman was in charge of the Hampshire's 
wheel, and she followed without unnecessary or undue deflection the 
course of the Sweepstakes. 

The Santa Maria, without povi'er of self-propulsion was, as before 
stated, being towed down the river under a contract with Le Compte, 
who was engaged in the business of towing vessels. While her captain 
and crew were on board of her, she was nevertheless in charge of and 
wholly subjected to the control of the Mehrer, as the leading tug, and 
the Bristol and the Brandywine, placed respectively on her starboard 
and port quarters to steady her and to take part in controlling her 
movements as should be directed. The captain of the Bristol was 
entrusted with the gênerai management of the towage service, the sé- 
lection of the course to be followed down the river, however, being ex- 
clusively confided to the Mehrer. It appears from the évidence that 
both the Binstol and the Brandywine were faithful in their discharge 
of duty. The Santa Maria escorted by the three tugs had safely and 
properly been brought down the river from Thompson's Point on her 
way to Pigeon Point until the Sweepstakes had given her single blast 
signal and the same had been answered by the Mehrer. Promptly on 
hearing the Mehrer's answering blast, the wheel of the Santa Maria 
was ported and the engine of the Bristol was put astern, and that of 
the Brandywine ahead, in order to facilitate the swinging of the Santa 
Maria to starboard after the Mehrer; and this continued until it be- 
came manifest that a collision was impending, when the engines of 
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both tugs were put astem in order to overcome, if possible, the head- 
way of the Santa Maria. The sheer, however, of the Sweepstakes 
across the course of the Mehrer and the Santa Maria was so sudden 
and in such close proximity to them, that it was impossible to over- 
come the momentum of the Santa Maria and her tendency to move 
without deflection down the channel before the Hampshire came in 
contact with her starboard bow. On behalf of the Hampshire and 
the Sweepstakes great stress has been laid on the contention that the 
Bristol and the Brandywine were too small, and without suffàcient 
power to render it proper to employ them in the towage service in 
question, and further that the Santa Maria was at fault in permit- 
ting them to engage in such service. This position cannot be main- 
tained. The fact that the tugs in charge of the Santa Maria f ound it 
impossible to turn her to starboard so speedily as to escape the consé- 
quences of the sudden and wrongful sheer of the Sweepstakes across 
her course furnishes no criterion of their insufficiency successf ully to 
perform the towage service under ordinary conditions. Much more 
powerful tugs would hâve failed under similar circumstances. As was 
well said by one of the witnesses for the Mehrer, "a big ship won't 
move in an instant, I don't care how many boats you hâve on her." 
The tugs had safely taken the Santa Maria down the river without ac- 
cident prior to the maneuver of the Sweepstakes, and there is nothing 
in the évidence to indicate that in the absence of such fault on the 
part of the Sweepstakes they would not hâve successfully completed 
the trip without mishap of any kind. 

There is a prépondérance of évidence that the tugs were of sufficient 
power under ordinary circumstances to tow a vessel of the size of 
the Santa Maria on such a trip as she was making. She was in the 
exclusive charge and control of the tugs, and although her master and 
crew were on board they took no part in controUing her navigation. 
The conclusion reached renders unnecessary any discussion of the lia- 
bility of a vessel under the exclusive management and control of tugs 
insufficient in power to prevent a collision. 

In reaching a conclusion the ex parte affidavit of the mate of the 
Sweepstakes which was improperly forced into the case against the 
protest of opposing counsel has been whoUy disregarded. Its genesis, 
the manner in which it was prepared, and the circumstances attending 
and surrounding it, do not commend it to the favorable considération 
of the court. To recognize it would involve a wide départure from 
the uniform practice observed hère. 

The libel as against the Santa Maria, the Bristol, and the Brandy- 
wine must be dismissed with costs. It must be sustained, however, 
with costs, as against the Sweepstakes and the fund in court repre- 
senting the Mehrer; and both of those vessels having been at fault 
the damages and costs must be equally divided. The cause must be 
referred to a commissioner to assess the damages and costs. 

A decree in accordance with this opinion may be prepared and sub- 
mitted. 
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THE EPSOM. 

(District Court, W. D. Washington, N. D. October 16, 1915.) 

No. 3030. 

1. Admiealty <S=>5 — JuEiSDicTioN — Suit by Citizen Against Foreign Suip 

— RULE OF COIIITY. 

An American citizen, by slgnlng sMpplng art^lcles and entering on his 
duties as a seaman on a foreign ship, becomes entitled to the protection 
and benefit of tbe laws of the country of the shlp's nationallty ; but he 
does not forfelt his constitutional right to invoke the jurisdlction of 
the admlralty courts of the United States to détermine a dispute arlslng 
under the shipplng articles. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 69-85; Dec. 
Dlg. <S=>5.] 

2. Admikalty <S=5 — Suit fob Waoes — Jubisdiction. 

A court of admlralty, taking jurisdlction of a suit for wages against 
a foreign ship by one seaman, by reason of his American cltizenship, will 
not dismlss as to other llbelants having similar claima. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 69-85; Dec. 
Dig. <S=»5.] 

3. War iS=»10 — Effect on Seamen's Conteacts — Hiqht to Teeminate Em- 

PLOYMENT — WaB KiSKS. 

Llbelants, in February, 1914, in England, signed shipplng articles for 
three years' service as seamen on a steamshlp for a voyage to Seattle 
and other North and South American ports. When they reached a Chili- 
an port, where they laid up several months for repairs, it was learned 
that vcar had commenced betvpeen Great Britain and Germany and 
thelr allies, and that German crulsers were attacklng merchant vessels, 
and one such crulser twlce entered the port for coal. On resuming her 
\oyage, by direction of the officers, the ports of the steamshlp were dark- 
ened az ulght to avold being seen. After dlscharglng, the vessel was 
loaded wlth a cargo of flour and grain, which was contraband, destined 
for London. Held tbat, under the English law, llbelants were justlfled In 
refusiug to serve on the retum voyage, on the ground that the risk was 
not the commercial risk wMcU their contract contemplated, and that 
they were entitled to recover wages to the tlme they left the vessel. 

[Ed. Note.— For other cases, see War, Cent. Dlg. §§ 26-36; Dec. Dig. 
<S=3lO.] 

In Admiralty. Suit by Andrew Olsen, C. Calicris, Peter Alemonakis. 
and Nick Trataris against the steamship Epsom. Decree for libelants- 

Llbcl was filed by Andrew Olsen, a citizen of the TJnlted States, and C. 
Calicris, Peter Alemonakis, and Nlck Trataris, subjects of Greece, against 
the steamship lîpsom, of Brltlsh registry, for wages as seamen, alleglug, 
among other things, that on February 13, 1914, at the port of Newport, Moou, 
England, llbelants were employed by the master of the Epsom as stokers, for 
a voyage to Seattle and other North and South American ports, for three 
years, at £ô. 10s. per month each, that they served as stokers continuously 
to the tlme of flllng the libel, and that there is due to them as wages, the 
auiounts stated, and then allèges (paragraph 4) " * * • that the kiugdom 
of Great Britain is now at war with Germany and her ally, Austrla-Hun- 
gary, aud that by reason of said war the enemles of Great Britain are prey- 
ing upou the commerce of Great Britain, and are attacking her mertbaiit 
vessels, such as the respondent herein, by torpedoes and submarines and 
other lustrumentalitles of warfare, and that while upon the high seas aud 
without ueutral ports the said steamship Epsom, by reason of being of Brit- 

,®:=>For other cases see sarae topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ish register, Is In grave danger of beiiig attacked, dlsabled, and sunk, and 
that the lives of thèse libelaiits and ail persons aboard sald steamship will be 
Imperlled as soon as said steamship puts to sea, and partieularly on her re- 
turn voyage through the North Sea and the Atlantic Oœan to her home poi'U 
and that the employment and service of thèse libelants upon said steamshljj 
is extrahazardous and perilous, and that thèse libelants are fearfui of ve- 
malning aboard said steamship upon her return voyage to England, whicli 
voyage it is the intention of her master and owners to attempt ;" and fur- 
ther States that the contract of employment was entered into prior to the 
déclaration of war, at which time they were not exposed to the hazards and 
périls of war; that they requested the master to release them from further 
service and pay them the wages due, vehich the master refused to do, but 
"insisted that they make the retum voyage, notwithstanding said périls, to 
England"; that libelants appealed to the British vice consul at Seattle, who 
refused to order thelr discharge or the payment of their wages — and pray 
that the vessel may be sold to pay the wages due, wlth Interest and costs. 

Respondent appeared spedally, and moved to dismiss the lihel upon varions 
grounds, which was denled. upon the ground that Olsen, being a citizen of 
the Usited States, was entitled to bave the court conslder his grievance. 
Answer was thereafter filed, in which claimant, without walving Its spécial 
appearance, dénies that libelant Olsen is a citizen of the United States, but 
admlts the other libelants are subjects of Greece, and dénies practically ail 
the remaining allégations of the libel, except that it admits that the con- 
tract was entered into as therein aileged, admits that the Epsom is a British 
ship, admits that Great Britaln is now at war with Germany and Austria, 
admits libelants requested to be released from their contract, that the master 
refused to release them, that they appealed to the British consul, who decided 
they were not entitled to a discharge, and allèges. In substance, that at the 
time of the filing of the libel the Epsom was lying In the port of Seattle, mak- 
ing ready to proieeed to the port of Portland, Or., there to take on a cargo of 
grain and flour and proceed through the Panama Canal to Colon and thence 
to Norfolk, Va., for orders; that the master had no knowledge of his desti- 
nation after reaching Norfolk, Va., and that the steamer may never cross the 
North Sea or the Atlantic Océan to her home port ; that respondent has In no 
way breached the shipplng articles; that there is no danger because of the 
war to libelants while the steamer is proceedlng from Seattle, via Portland, 
to Colon, and from Colon to Norfolk ; that, if libelants are fearfui, It is en- 
tirely unfounded ; that there is no provision in the shipplng articles except- 
ing the libelants from the dangers of war, if any ; and that the laws of Great 
Britain, under which the contract was made, provide that seamen, shipplng 
under articles such as those in issue, shall not be entitled to sue in any court 
abroad for wages unless discharged with the sanction of the laws and writ- 
ten consent of the master, or unless they prove such ill usage on the part 
of or under authority of the master as to warrant appréhension of danger to 
their lives, and that ail seamen who shall désert the shlp during perioU of 
service shall forfeit ail wages then due, and, if the seaman shall refuse ta 
proceed on the voyage which he has agreed to make, he shall forfeit the 
wages due him at that time; that such is the common maritime law of the 
world, and that none of the libelants hâve been so discharged, as provided by 
law; that libelant Olsen represented that he was a citizen of Norway; that 
his name appears on the shipping articles as a citizen of Norway, and the 
claimant and master accepted him under that belief, and if he was a citizen 
of the United States he falsely misled the master and claimant as to hi» 
nationality, and is estopped from assertlng differently in this action. 

Upon the trial the évidence estabUshed the fact that Olsen is a citizen of 
the United States, and, among other things, that upon the arrivai of the 
Epsom at the port of Punta Arenas, Chili, in August, 1914, libelants and 
other members of the crew first learned that war had been declared between 
England and its allies, and Gei-many and its allies, and that German war ves- 
sels were preying upon Engllsh merchant ships; that the Epsom remained in 
port for six moiitbs making necessary repairs, and during this time libel- 
ants and other members of the crew had access to the public press and reaâ. 
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tbe comments wlth relation to the war, espedal emphasls being given to the 
destruction occasioned by the Karlsruhe, Nurenberg and Dresden; tbat wbile 
in port the Dresden put Into port twiee for coal ; tbat on the voyage from 
thîs port to Seattle, upon orders o£ the first mate, the iwrtholes were covered 
to obscure the ligbts, and but one mast light wasburned; that the crew 
malntained a lookout watcb for the enémy's sbips untll the vessel arrived at 
Victoria, B. C, from whlch place It proceeded to Seattle. At Seattle the Greek 
libelants were not allowed to land by the Immigration offlcers, and were 
forced to remain with the ship, and at Portland, Or., the objection being re- 
moved, they were permitted to land and returned to Seattle. Wben request 
was made to the British consul, and denied, he stated, as shown by bis testl- 
mony, "At the tlme I told ail parties there was no danger in thèse waters 
as far as we knew," and also stated, "I told them this was not the time to 
take up the matter, but that It should be taken up at Portland or Norfolk." 
Libelants understood from the offlcers on the ship that the vessel was bound 
for London, and after havlng loaded at Portland, Or., wlth a cargo of grain 
and flour it proceeded to London. The outward manifest shows tbat the 
vessel was bound for London. Application was made for permission to pré- 
sent further évidence to show that the vessel dld stop at Norfolk. Tbe appli- 
cation shows that the vessel dld stop at tbe coal bunkers at Norfolk, but tbe 
testimony was not deemed materlal, and application was denied. Libelants 
did not know at tbe tlme of flling the libel that the Dresden was destroyed. 

• Ryan & Desmond, of Seattle, Wash., for libelants. 
Hufïer & Hayden, of Tacoma, Wash., for claimant. 

NETERER, District Judge (after stating the facts as above). [1] 
The rights of the parties are determined, not by référence to any spé- 
cial trip, but by reason of the change of risk from commercial risk to ex- 
traordinary risk of war. The fact that there was greater danger on a 
voyage over waters in the German war zone does not eliminate danger 
over waters not included in such zone, or along the Pacific and Atlantic 
Océans, washing the shores of the United States. A conclusion that 
there was no danger was entirely spéculative, and was so considered by 
ail parties. Claimant urges the want of jurisdiction of this court, and 
while this question was raised on the considération of the motion to dis- 
miss, no mémorandum was filed, but the order was orally directed. A 
review of the cases cited, The Walter D. Wallett (D. C.) 66 Fed. 1011, 
1012, and The Kentigern (D. C.) 99 Fed. 443, leads to the same con- 
clusion. In The Walter D. Wallett, supra, the court stated that ad- 
miralty courts may, in their discrétion, take jurisdiction in cases made 
by foreign seamen, but held, upon the authority of The Belgenland, 
114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152, that in the absence of 
treaty stipulation with England, on gênerai principles of comity, the 
admiralty courts of this country in such cases, except for spécial rea- 
sons, while not bound by, will always paydue respect to, the wishes 
of the foreign consul as to talcing jurisdiction. That was an issue 
raised between a British seaman and a British ship for injury on the 
high seas. In The Kentigern, supra, the fédéral court entertained ju- 
risdiction of an action for services of a seaman based upon bis con- 
tract, broken by assault upon him by the master of a British vessel, 
within the police limits of the United States, although the British consul 
had denied libelant's request for release, and requested the court to 
décline jurisdiction of the matter. 

The further contention that Olsen, on signing the shipping articles 
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on the Britîsh vessel, lost his privilège of claîtning rights. under ths 
"Stars and Stripes" for wrongs suflfered, but that his remedy was un- 
der the "Union Jack," and ail remedy for wrongs must be asserted un- 
der the British law, and not under the law of the United States, is not 
determined by the citations, Ross v. Mcintyre, 140 U. S. 453, 11 Sup. 
Ct. 897, 35 L. Ed. 581, Rainey v. N. Y. & P. S. S. Co., Ltd., 216 
Fed. 449, 132 C. C. A. 509, and Léon XIIL 5 Aspinall's Reports of 
Maritime Cases (N. S.) 25, 73. Justice Field, in Ross v. Mcintyre, 
supra, 140 U. S. at page 472, 11 Sup. Ct. at page 903, 35 L. Ed. 581, 
said : _ 

"The national character of the petitioner, for ail the purposes of the consu- 
lar jurisdiction, was determinable by his enlistment as one of the crew of the 
American ship Bullion. By such enlistment he beeomes an American sea- 
man — one of an American crew on board of an American vessel — and as such 
entitled to the protection and beneflts of ail of the laws passed by Congress 
on behalf of American seamen, and subject to ail their obligations and liabili- 
tles." 

Judge Ross, in Rainey v. N. Y. & P. S. S. Co., supra, 216 Fed. at 
page 454, 132 C. C. A. 514, said : 

"When Bainey, although a citizen of the state of Washington, went before 
the British consul at Seattle and signed the shipping articles, and thereupon 
stepped upon the British ship flying the British flag as a member of Its crew, 
* * * he stepped upon British terrltory and became entitled to the pro- 
tection and benefit of ail British law in behalf of British seamen, and sub- 
ject to ail of its obligations and liabilities." 

In The Léon XIII, supra, at page 26, it is said : 

"It is, I conceive, a settled doctrine of law that, when a subject of one 
country enters into the service of a ship belonging to the subject of another 
country, he must be considered pro hac vice to be a subject of the country to 
which the vessel belongs." 

The principle enunciated by thèse distinguished jurists cannot be 
denied, but is not appUcable hère, nor determinative of the issue. An 
American citizen, when he signs shipping articles and steps upon a 
British ship, flying the British flag, beeomes entitled to the protection 
and the benefit of the British law as fuUy as a British subject; but 
he does not thereby forfeit his citizenship, nor his right to redress 
wrongs in the courts of his own country. The right to invoke the 
jurisdiction of the fédéral courts by a citizen of the United States for 
the purpose of determining a dispute under shipping articles with a 
foreign vessel is a constitutional right, which the courts cannot deny. 
The people hâve ordained by the Constitution that judicial power 
shall be vested in the national courts, and that the judicial power shall 
extend to ail cases of admiralty and maritime jurisdiction. Thèse 
provisions without doubt are for the purpose of creating a tribunal 
where a citizen of the United States may as a matter of right seek 
redress of wrongs cognizable in admiralty, and enforce légal rights. 
This may not be denied. It was so held by Judge Hanford, in The 
Falls of Keltie (D. C.) 114 Fed. 357; The Neck (D. C.) 138 Fed. 
144; and the reason for taking jurisdiction is more pronounced in 
this case. 

It is strongly urged that Olsen misrepresented his citizenship upon 
his employment. The master testified that Olsen misrepresented his 
227 F.— 11 
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nationality, and that he would not hâve employed him, had he known 
he was an American citizen. It seems that, when libelant was asked 
his nationality, he repUed that he was a Norwegian, not appreciating 
citizenship was required. The error can very readily be understood. 
Nationally he is a Norwegian ; by adoption he is a citizen of the United 
States ; and it does not appear that he knowingly intended to practice 
any fraud upon the master. At any rate, he is a citizen of the United 
States, and, if misrepresentation with relation to citizenship was made, 
such fact would not close the doors of the courts of the United States 
against entertaining jurisdiction of an admiralty wrong which he seeks 
to hâve righted under the issue in this case, and no other relief is asked 
against him. 

[2] The court, taking cognizance of one libelant because of his citi- 
zenship, will not dismiss the other libelants, but will inquire into the 
grievances of ail. 

[3] The right of recovery dépends upon the question whether the 
ordinary commercial contract entered into in time of peace may be 
abrogated by a seaman because of the extraordinary risks occasioned 
on account of the existence of war. Seamen cannot be relieved f rom a 
shipping contract because they do not like the "job," or because of 
présent or anticipated conditions of the weather, or for any cause which 
was or could reasonably hâve been in the minds of the parties at the 
time of making the contract ; nor can the master require seamen to as- 
sume greater risks than the commercial risks contemplated by the con- 
tract. The Epsom flew the British flag, was loaded with grain and 
flour, contraband articles, destined for London, England, sailing over 
waters on which had been seen by thèse sailors, German war vessels. 
It cannot be doubted that the master thought there was danger, for the 
lights of the vessel were hidden, and the seamen maintained a lookout 
watch for German war vessels. The British consul thought the request 
for release was prématuré, and should be made at Portland or Norfolk. 
AU the évidence shows that thèse men acted in good faith, and that 
there was in their minds a probability of capture. If there was in fact 
no danger, that has not been established. Seamen cannot be expected 
to weigh with too much nicety the chances of capture, or speculate upon 
the movements of belligerent war vessels. The destination of the ship 
was London. The cargo was a London cargo. The manifest showed 
London to be its destination. The fact that it stopped at Norfolk, for 
whatever purpose, cannot serve to press the seamen into service or f or- 
feit their wages. They agreed to serve on a voyage attended by the 
risks of peace, and not on a voyage attended by the risks of war. 

It is conceded that the issue is governed by the English law. The 
crew of the Carpathian (Liston v. Owners of S. S. Carpathian, vol. 20, 
part. 4, Adv. Sheets of Commercial Cases, decided February 10, 1915), 
signed articles for a voyage to Port Arthur, Tex. Upon arrivai there 
they learned war had been declared between Great Britain and Ger- 
many, and also that a German cruiser was in the vicinity. They ref used 
to proceed without additional compensation, which the master agreed 
to pay them. When the vessel arrived in England, the owners refused 
to pay, upon the ground that the master had not authority to enter intos 
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the agreement. The seamen brought suit, and the" court held the mas- 
ter under the circunistances, was authorized to make the agreement; 
Lord Coleridge saying : 

"It Is qulte clear tbat seamen cannot demand release from their contracts 
merely because they do not like the conditions under which they work, or be- 
cause there Is a probability of bad weatber, or for some slmilar reason. 
Such things are In the minds of ail the parties when they enter into thèse 
contracts. But it cannot be said that, prima f!\cie, it is within the reasonable 
contemplation of parties enterlng Into an agreement of this character that 
war may break ont between the nation to whlch the owners of the ship 
belong and another maritime power, whose vessels may be met Tvith on the 
very course the shlp is destined to take. Of course, the mère fact of war 
breaking out might not involve a ship or her crew in any substantial risk, or 
indeed, in any risk at ail. But hère so great was the risk run by thls vessel 
that she crossed the Atlantic without lights, and when she reached the Eng- 
lish Channel she was diverted from her course by a Brltish crulser, who 
bade her put In at London and abstain from proceeding to Rotterdam, her 
port of destination. * * * The plaintiffs knew that they would not only 
hâve to cross the Atlantic, possibly within sight of the German crulser Karls- 
iTjhe, whlch was In the vicinity. There was also danger from mines. * * * 
Then their voyage up the EngUsh Channel could not be other than fraught 
with péril. I am of the opinion that, while there was no certalnty of danger 
being met with, there was every risk of it The crew, therefore, were justlfied 
In refuslng to continue the voyage without the introduction of spécial terms 
as regards wages." 

In Palace Shipping Co. v. Caine et al., 76 Law Journal, 1079, Kings' 
Bench Division, decided in 1907, plaintiffs contracted for a three-year 
voyage upon the steamship Franklyn to Hong Kong and other ports. 
When the ship left England with a cargo of coal, Japan and Russia had 
been at war for more than a year. Upon arrivai at Hong Kong, the 
seamen were told that she intended to proceed to Sasebo, a Japanese 
naval base. Coal had been declared contraband by Russia, and against 
Great Britain's protest a number of neutral ships carrying coal had 
been sunk. The seamen, upon refusai to proceed, were tried bef ore the 
port magistrate in Hong Kong, and sentenced to imprisonment. Upon 
the expiration of their term they brought suit against the vessel, and 
the court held they were wrongfully imprisoned, and could not be com- 
pelled to proceed upon a voyage attended with risks not contemplated 
by their contract, and were entitled to recover their wages. Lord Lore- 
bum, at page 1081, said : 

"The master had no right to require that thèse men should sali for 
Sasebo, for the risk was not a commercial risk, nor the voyage a commercial 
voyage, such as the articles contemplated. The contention that there was la 
fact no danger of capture is not establlshed. I cannot doubt that the owners 
themselves thought there was danger, and the men thought so also, and with 
reason. It is nothlng short of preposterous to expect that seamen in a 
strange port shall speculate on the movemeuts of belligerent war vessels, and 
nicely weigh the chances of capture." 

Lord James Hereford, concurring, said : 

"In determining what amounts to a justification for seamen refuslng to 
proceed to sea, I do not think that they are ealled upon to prove by positive 
and légal évidence that there was an actual probability of capture. Their 
décision has to be formed upon such gênerai information as is at the mo- 
ment at their disposai. Doubtless their décision must not be based on merely 
arbitrary grounds. Good faith is a necessary élément, and such good faitli 
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would not exlst, unless some reasonable grounds for the refusai can be 
alleged." 

Lord Atkinson, concurring as to the right of discharge, said : 

"It is, I think, equally clear that this risk of capture is not eue of the risks 
ordinarily atteiiding a commercial voyage or adventure of a peaceful nature. 
The risk of capture may be so remote that It leaves the character of such a 
voyage practlcally unchanged, or so proxlmate and Imminent as to entjrely 
change Its character. It mustbe a question of degree, to be determlned In 
each case on its own spécial facts. ♦ * ♦ It was, however, for an ordl- 
nary commercial voyage of a peaceful nature that the crew in this case en- 
gaged to serve. And, in my opinion, the burden of rebuttlng the prima fade 
presuraptlon above mentloned, and establishing that the risk of capture was 
so remote that the character of the voyage remained practlcally unchanged 
from that which the crew supposed It to be when they signed the articles, 
rested upon the owners of the shlp, or their agent, the master. I do not 
think that they or he discharged that burden simply by provins that, at the 
port from which the voyage across the theater of war was to commence, it 
was the opinion of the officiais in a position to judge that, owlag to the 
crippled condition of the naval forces of that belligerent by whom capture, if 
it was to take place, was to be apprehended, there was no real risk or dan- 
ger of capture at ail." 

Lord Escher, in O'Neill v. Armstrong-Mitchell & Co., 65 Law Jour- 
nal, 7, Queen's Bench Division, said, at page 10 : 

"The moment war was declared the sailors were exposed to the risks at- 
tending the infringement of the foreign enlistment act, and of being at- 
tacked by the Chinese; so that by the act of the captain's principals, the 
Japanese govemment, In declaring war, an ordinary voyage was changed into 
a voyage of risk. The captain was bound by that, and the seamen were 
entitled to say that there had been such an altération of the circumstances of 
the voyage as to give them a right to leave the shlp and claim the whole of 
the agreed wages for the voyage." 

This was a case in which O'Neill engaged as a seaman aboard an 
English vessel for a voyage which the défendants contemplated, pursu- 
ant to an agreement with the Japanese government, to deliver a torpédo 
boat, constructed in England, to Japan. Bef ore the voyage was com- 
pleted, Japan declared war with China, and at the port of Aden plaintifï 
refused to continue the voyage. I do not think that the voyage was 
such as was contemplated by the agreement. 

It is stipulated that the amount of wages, less déductions made, earn- 
ed by the seamen on the date of the libel, was : 

Andrew Olsen $207.47 

C. Callcris , 221.51 

Peter Alemonakis 264.78 

Nick Tratarls 255.55 

Reason and justice would dictate that thèse seamen be released 
from the contract, and this is amply sustained by English authority. 
A decree may be presented. 
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H. B. MAKIENELLI, Limited, v. UNITED BOOKING OFFICES OF 

AMERICA et aL 

(District Court, S. D. New York. July 31, 1914.) 

1. COMilBECE <®=>43, 44 — INTEBSTATE COHMEBCE — ^WHAT CONSTITUTES — ThEA- 

TEB BoOKING AGENCY. 

Where vaudeville theaters were arrangea In circuits, and It was the 
practlee to book performers for the wtiole or part of one circuit under 
one contract, requlrlng them to pass from theater to theater and from 
State to State, taklng wlth tliem certain paraphernalla and stage proper- 
tles, certain aspects of the business of the theater owners and thelr book- 
ing agents constltuted Interstate commerce, as, for instance, the con- 
tracts under which the performers were to go from state to state, ful- 
flUlng thelr contracts as much by the travel as by the acting, the car- 
rlage of thelr stage propertles and paraphernalla from one state to an- 
other, and the sendlng by the theaters themselves from state to- state 
of sceneiy and advertlslng matter. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. |§ 32, 35; Dec. 
Dlg. <S=43, 44.] 

2. MONOPOLIKS <S=3l2 COMBINATIONS IN KESTEAINT OF INTEBSTATE COMMERCE. 

Whether a combinatlon causes a restraint of Interstate commerce must 
be judged by the usual rule of légal responslblllty ; that is, whether the 
efCect upon the Interstate movement of goods or persons Is withln those 
conséquences whlch would reasonably be supposed to resuit from the acts 
of the parties, but results luslgniflcant in proportion to the total effect wlU 
be dlsregarded. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dlg. § 10; Dec. 
Dlg. <S=5l2.] 

8. MONOPOLIES cS=j12 COMBINATIONS IN RESTEAINT OF INTEBSTATE COMMERCE. 

A nuinber of vaudeville theaters scattered over the United States were 
arrangea Into circuits, and it was the practlee to book performers over 
the whole or part of one circuit under one contract, requlrlng them to pass 
from state to state, taklng with them certain paraphernalla and stage 
propertles. The owners of such theaters and thelr booking agents entered 
Into a combinatlon or consplracy in restraint of thelr own business, 
whereby the theater owners were not to employ performers not booked 
through booking agents, and the booking agents were not to act for any 
theater employlng any other booking agent, or employing any perform- 
er who played outslde such circuits, or who had as a représentative any 
person who had obtalned employment for a performer outslde such cir- 
cuits. Any theater employlng such a performer would be blacklisted, and 
the booklug agents would not act for It. Ueld, that the effect of a mo- 
nopoly of such business upon Interstate commerce v^as not so inconslder- 
able as not to come wlthin the Sherman Act (Act July 2, 1890, c. 647, 26 
Stat. 209). 

[Ed. Note. — For other cases, see Monopolles, Cent. Dlg. § 10; Dec. 
Dlg. <S=>12.] 

4. Monopolies <S=5l2 — Combinations in Restraint of Interstate Commerce. 

That a state has power to tax a business is not determinative that a 

combinatlon monopolizing such business is outslde the Sherman Act ; nor 

does it foUow, because a combinatlon is wlthin the act, that the business 

may not be subject to a state tax. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 10; Dec. 

Dig. 0=>12.] 

^=»For other cases see same toplc fi KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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5. JIONOPOLIES i®=5l2 — COMBINATIONS IN RESTEAINT OF INTERSTATE COMMERCE. 

A comblnation may be within the Sherman Act, though concemed In 
great part wlth Internai matters. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. *®=>12.] 

6. Monopolies <&=>12 — Combinations in Restbaint oï Interstate Commerce. 

In an action for damages caused to plalntxff by a comblnation in re- 
straint of Interstate commerce, it is Immaterlal whether the acts in pur- 
suance of the comblnation whlch Injured plaintiff were themselves acts of 
Interstate commerce; the lUegallty arlsing from the Project or plan as a 
whole. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 10; Dec. 
Dig. <S=»12.] 

7. Monopolies ©=312 — Combinations in Restraint of Interstate Commerce. 

A comblnation between a number of vaudeville theaters and their book- 
Ing agents, the purpose of whlch is to keep ail flrst-class performers for 
such theaters, refuse to allow them to act if they act In other theaters, and 
refuse to allow other theaters to hâve their performers if they employ 
other performers, and refuse to deal with performers' agents who book 
such performers elsewhere, is lu restraint of trade, where It Is alleged 
that, outslde of the circuits Into which such theaters are arranged, flrst- 
class performers cannot obtaln sufficient employment In the United States 
and Canada to make a living, as the necessary inference is that. If suc- 
cessful, the parties to the comblnation will control ail flrst-class per- 
formers, and monopollze the supply, and thus control the business. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. I 10; Dec. 
Dig. ®=>12.] 

8. Monopolies ©=28 — Combinations in Restraint or Trade — Damages. 

The damages sustalned by a performer's agent blacklisted by the mem- 
bers of such comblnation were within the seventh section of the Sherman 
Act (Comp. St. 1913, § 8829), provlding that any person, injured in his 
business or property by any other person or corporation by reason of any- 
thlng forbldden or declared to be unlawful by that act, may sue therefor 
and recover threefold the damages sustalned. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. S 18; Dec. 
Dig. ®=528.] 

9. Monopolies <S=»28 — Combinations in Restraint of Trade — Actions — 

Parties. 

In an action for damages caused by such comblnation, ail of the par- 
ties prlvy to the gênerai plan vpere properly jolned, though the exécution 
of différent parts of the plan was confined to Indivlduals. 

[Ed. Note. — For other cases, see Monopolles, Cent Dig. § 18; Dec. 
Dig. <®=a28.] 

At Law. Action by H. B. Marienelli, Limited, against the United 
Booking Offices of America and others. On demurrer to the complaint. 
Demurrer overruled. 

Thls is a demurrer to a complaint at law for damages under the Sherman 
Act. Its gênerai outline is as follows: The Individual défendants collectively 
own many vaudeville theaters scattered over the L'nited States, whlch are, 
roughly, arranged in two circuits — an Eastem circuit, comprising those owned 
by one set of the défendants, and with other theaters known as the "Iveith 
circuit," and a Western circuit, comprising those owned by other défendants, 
and with other theaters known as the "Orpheum circuit" The owners of the 
other theaters making up thèse two circuits are not parties to the action. The 
entertalnments in thèse theaters are each made up of short, disconnected acts, 
aggregatlng altogether two or three hours. The performers play at a glven 

^zziFoT other cases see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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place not over one week at a tlme, and the practice Is for them to be booked 
under one coiitract upon the whole or part of one circuit, making contracts 
whieh reqnire them to passi from theater to theater and from state to state, 
taking with theiu certain paraphernalia and stage properties. The two cor- 
porate défendants are severally booklng agents for the two circuits, securing 
perf ormers to travel upon the whole or part of each circuit and in gênerai act- 
ing as agents for the managers or owners. 

Up to the time of the aets hère in question the plaintiff maintained offices 
In London, Paris, Berlin, and New York, from whlch it observed and sought 
ont ail promising vaudeville ijerformers, and advised the défendants when It 
knew of them, Uius establishing a klnd of clearing house of information be- 
tween performers and managers. If opportunity offered, it Induced perform- 
ers to come to this country from other countries, and acted as thelr agent In 
procuring for them contracts to perform on one or both of the circuits through 
the whole or a part of the theaters comprised in It. It arranged for the per- 
former's entrance Into the country, passing through the customs his parapher- 
nalia, apparatus, etc., and it advised and helped him to carry them about with 
hjm. In gênerai, the plaintifiC acted as agent for the performers and as their 
Personal représentative in negotlations and contracts with the managers of 
the theaters, acting through the corporate défendants. 

Ail the défendants entered into a comblnation or conspiracy In restralnt of 
thelr own business, to be accompUshed as follows: The Eastem owners were 
uot to employ any one not booked through the Eastern booklng corporation, 
which was not to act for any theater whlch employed another booklng agent. 
They were to procure the asseut of the other theaters In the Keith circuit to 
thIs plan. They agreed to employ no performer who played outside of the two 
circuits, and would blacklist any such and post him with the other theaters ; 
the Eastern booking corporation refusing to act for any theater that dlsre- 
garded the blacklist. No one should be employed who had as a représentative 
any person who had obtained employment for a performer outside of the two 
circuits, and if any theater employed a performer who had such a représenta- 
tive the Eastern booking corporation should not act for that theater. Ail such 
représentatives of performers should be blackllsted, and mlght not thereafter 
negotîate with the Eastern booking corporation, which would not act as agent 
for any theater who billed a performer represented by a blackllsted agent. Any 
theater bllling a blackllsted performer should be blackllsted, and the Eastern 
booklng corporation would no longer act for It. The Western booklng corpora- 
tion should be advised of thèse blaekllsts. 

Similar allégations were made relating to the Western circuit. The défend- 
ants in pursuance of this plan did blacklist the plaintiff, and caused notices 
to be sent out to that efCect, and so entirely destroyed the plalntlfE's business. 

Henry A. Wîse, of New York City, for plaintîft. 

George W. Wickersham, of New York City, for défendants. 

LEARNED H AND, District Judge. [1] The combination or con- 
spiracy is alleged to be in restraint of the défendants' business, and 
the first inquiry must be of the nature of the business. Undeniably 
certain aspects of the business are interstate commerce, as, for in- 
stance, the contracts made by the booking companies under which the 
performers must go from state to state, throughout the circuit, acting 
hère and there, and fulfilling their contracts as much by the travel as 
by the acting. Since Hoke v. United States, 227 U. S. 308, 33 Sup. 
Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. Cas. 1913E, 905, 
and Wilson v. United States, 232 U. S. 563, 34 Sup. Ct. 347, 58 L. 
Ed. 728, it cannot be doubted that this feature of the business was with- 
in the complète powers of Congress, for such purposes as it might 
find to the public interest. This, moreover, applies as well to that fea- 
ture, incidental to the foregoing, which consists in the carriage of the 
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performers' stage properties and paraphernalia from one state to an- 
other, a necessary part of the performance of their contracts with the 
défendants. The Lottery Cases, 188 U. S. 321, 23 Sup. Ct. 321, 47 
L. Ed. 492. The same may be said of the scenery and advertising 
matter sent from state to state by the theaters themselves. In respect 
of ail thèse détails tlie business, tlierefore, consists of Interstate com- 
merce. 

[2] The nature of the défendants' business is one thing, determina- 
tive in cases where the question arises of a state license tax or the 
like ; the subject-matter of their combination is, at least f ormally, dif- 
férent. Perhaps the distinction bas small practical conséquence hère, 
yet it is important in such shifty questions to keep the principles in 
mind. No doubt the proposition still stands good that the restraint 
of Interstate commerce must be direct (United States v. Patten, 226 
U. S. 543, 33 Sup. Ct. 141, 57 L. Ed. 333, 44 L. R. A. [N. S.] 325), 
just as it did when E. C. Knight v. United States, 156 U. S. 1, 15 
Sup. Ct. 249, 39 L. Ed. 325, was decided ; but nobody can intelligently 
read the décisions without becoming aware that the actual meaning 
of the words bas greatly changed. Ail the cases, of course, présup- 
pose that the contract bas an effect upon the transit of some goods or 
persons across state Unes, but just what that efïect must be is the 
point of divergence. From some expressions of the earlier cases it 
might be supposed that the agreement must in its terms concern the 
transit, or in other words that the conscious purpose of the parties 
must be to change movement, which would otherwise occur ; but that 
rule is not now the law. Since perhaps Addyston Pipe Co. v. United 
States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136, and certainly 
since United States v. Patten, supra, a case which had an unusual 
degree of considération by the Suprême Court, it must be understood 
that the combination must be judged by the usual rule of légal re- 
sponsibility ; that is to say, whether the effect upon the movement of 
goods or persons is within those conséquences which would reasonably 
be supposed to resuit from the parties' acts. 

The words "direct" and "indirect" permit of some latitude, as the 
cases show. In nature ail results are equally inévitable, and the cate- 
gory bas no useful application; it would be arbitrary and meaning- 
less. Only when we speak of conscious persons, necessarily ignorant of 
ail the causes which actually operate, can the distinction become use- 
ful; and it is, of course, only in relation to persons that it is used ju- 
ristically. As I bave said, the rule no longer is that only tliose results 
are direct which fall within the immédiate purpose, or high light of 
intention, a rule which would eliminate conséquences, certain enough 
to follow, but neither desired nor intended. When once that test is 
abandoned, there remains only the common test of légal responsibility, 
which I hâve mentioned, or else the test of more or less. It may be 
that some effects of a combination, certain enough to follow, bear so 
small a proportion to the sum total that the Sherman Act will not 
reach the combination as a whole. Although the statute may seem 
intended to exercise the fédéral power to its fullest capacity, and al- 
though Congress no doubt might make illégal any combination which to 
the parties' knowledge affected Interstate commerce in any degree what- 



H. B. MAEIENELLI V. UNITED BOOKING OFFICES OF AMEBICA 169 

ever, the décisions of the Suprême Court certainly prove that it has 
not been so interpreted, and that results insignificant in proportion to 
the total effect will be disregarded. This, in any case, is the présent 
meaning of the test of "direct" and "indirect" as I understand it in 
the development of the décisions. 

[3] If this be so, then the case dépends upon whether the effect upon 
interstate commerce of a monopoly of the défendants' business is so 
inconsiderable as not to corne within the statute. In the light of the 
allégations, I do not think that it is such. It may well be that the re- 
sults of a monopoly of the playhouses within a single state would not 
come within the statute, though it were shown inevitably to affect the 
entrance or exit from the state of performers and their accouterments, 
and though that resuit were obvions to the parties concemed from the 
outset. Hère there is no such case, because hère the contracts of hir- 
ing involve for their performance the transit quite as much as the per- 
formance. I cannot say that this feature is so inconsiderable a part 
of the business that it must be disregarded ; I must say that it is with- 
in the necessary conséquences of their acts. 

[4, 5] The cases do not seem to me to give a solution for a new sit- 
uation, for each stands upon its own facts. The insurance cases, end- 
ing in New York Insurance Company v. Deer Lodge County, 231 U. 
S. 495, 34 Sup. Ct. 167, 58 L. Ed. 332, perhaps stand som.ewhat apart ; 
in any event, they became fixed at an early period and hâve been 
continuously reasserted without opportunity for variation. Moreover,' 
the incidental effect upon interstate commerce bears but: a small pro- 
portion to the business as a whole. They are significant, also, as 
arising under the legality of a state tax. In this respect they are like 
Williams V. Fears, 179 U. S. 270, 21 Sup. Ct. 128, 45 L. Ed. 186, 
Ware v. Mobile County, 209 U. .S. 405, 28 Sup. Ct. 526, 52 L. Ed. 855, 
14 Ann. Cas. 1031, and U. S. FideHty Company v. Kentucky, 231 U. 
S. 394, 34 Sup. Ct. 122, 58 L. Ed. 283. In such cases it is of course 
apparent that, if a state is to hâve the power to tax at ail, ail business- 
es may not be excluded which in any way hâve an effect upon inter- 
state commerce, even though Congress might regulate them to the 
extent that they did. If the rule in Gibbons v. Ogden, 9 Wheat. 4, 6 
L. Ed. 23, that the sphères of régulation are mutually exclusive, be 
so rigidly applied as this, the System will not work. There are indi- 
cations enough that there is now thought to be a range of governmental 
activity which the states may enjoy until Congress intervenes. The 
Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511. 

I cannot, therefore, regard those cases as necessarily determinative, 
in which the question only was of the power of the state to tax a local 
business, nor does it foUow from them that a combination monopoliz- 
ing the same business is necessarily outside of the Sherman Act. Of 
course, persons not engaged in interstate commerce may violate the 
Sherman Act. Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 
Iw. Ed. 488, 13 Ann. Cas. 815. But I mean more than this, for in 
the case at bar the combination relates to the business as a whole, and 
not to the interstate features of it. It does not foUow, because the 
combination is within the act, that the business may not be subject to 
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a State tax. How far the effects upon interstate commerce of the 
cotïibination must preponderate to bring it within this statute is not a 
question of the extent of fédéral powers, but of the extent to which 
Congress intended to exert such powers. That it intended to reach 
every conceivable restraint of such commerce may not be true, and 
the degree to which it reaches is not measured by the power of the 
States in the régulation of their internai affairs until Congress inter- 
venes. It is no objection that the combination declared illégal shall 
be concerned in great part with internai matters. 

[6] Nor need we be concerned with the question whether the acts 
in pursuance of the combination which injure the plaintiff are them- 
selves a part of interstate commerce, for the illegality arises from the 
Project or plan as a whole (Swift v. United States, 196 U. S. 375, 25 
Sup. Ct. 276, 49 L. Ed. 518; Nash v. United States, 229 U. S. 373, 33 
Sup. Ct. 780, 57 L. Ed. 1232), and the performance, innocent without 
it, takes its color from its setting. 

The case of Metropolitan Opéra House v. Hammerstein, 162 App. 
Div. 691, 147 N. Y. Supp. 532, decided by the Appellate Division of 
the Suprême Court, is not necessarily an authority to the contrary. 
There the plaintiff was in the habit of presenting opéra in several 
States, and sent its performers, scenery men, and stage properties about 
as occasion required. It also imported artists from Europe to per- 
form in New York and elsewhere. Thèse éléments of its business 
were certainly interstate, and within the express control of Congress, 
and the questions turned, as hère, whether a monopolization of the 
business was a restraint upon interstate commerce. If the test really 
be the proportion of thèse features to the business as a whole, obvious- 
ly the case is not an authority, unless the facts are the same. They 
differ at least in this respect: That it was not there the course of 
the business to book ail performers under one contract, which re- 
quired them to go from one state to another. Suppose the case of 
a traveling troupe of players, who were constantly on tour from state 
to state at short "stands," and who had no fixed playhouse; certainly 
their business would be interstate. On the other hand, a combination 
of local playhouses might not be in restraint of interstate commerce, 
though it affected the interstate movement of actors or scenery. The 
défendants' business is not so wholly interstate as though they man- 
aged a troupe of traveling players, becalise they own theaters ; but it 
consists none the less in universally securing from the outset that sub- 
stantially each player shall in fact travel upon interstate tour. I 
think it fair, fully recognizing the loose character of the distinction, 
to call the interstate élément in the case at bar "essential," and that 
in Metropolitan Opéra Co. v. Hammerstein "incidental." The rule 
is not so much a constitutive principle as a regulative guide. 

[7, 8] There remains the final question as to whether the combina- 
tion is in restraint of trade. The allégations show that the purpose 
of the défendants was to exclude from the two circuits any performeF 
who would not deal exclusively with them, any theater which employed 
any other booking agent or performer, and any performer's agent 
who dealt with outsiders. Not every contract which destroys a com- 
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pétition, theretofore existing, ïs within the act; but those are which 
put a market into one hand. Standard Oil Co. v. United States, 221 
U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 843, Ann. 
Cas. 1912D, 734, It is the effort to secure control over priées by a 
control over supply which counts. No doubt "market" is a vague 
word ; a conibination may control within such narrow limits that new 
supplies are available at trivial advances ; perhaps such combinations 
do not "préjudice the public interests." Nash v. United States, 229 
U. S. Z7Z, 376, 33 Sup. Ct. 780, 57 L. Ed. 1232. If the combination 
does not control enough of the supply to fix priées at ail, it cannot be 
an unreasonable restraint of trade prejudicial to the public. In the 
case at bar the allégations show that the défendants are trying to 
keep ail "first-class" performers for their own theaters, refusing to 
allow them to act, if they act elsewhere, refusing to allow other theaters 
to hâve the circuits/ performers if they take others, refusing to deal 
with any performers' agents who book them elsewhere. Article XIX 
of the complaint allèges that "first-class" performers cannot obtâin 
sufficient employment in the United States and Canada outside the 
two circuits to make a living. The necessary inference is that the 
défendants, if successful, will control ail "first-class" performers and 
succeed in monopolizing the supply. This, in turn, enables them to 
control the whole business, and constitutes the very conditions which 
the Sherman Act means to prevent. If in the exécution of that 
Project they injure the plaintiff, the resulting damages are within the 
seventh section of the act. 

[9] The complaint is not bad for misjoinder; ail the défendants are 
asserted to be privy to the gênerai plan, and it does not matter that 
the exécution of différent parts is confided to individuals. The rules 
regulating original conspiracies obtain in such cases. 

Demurrer overruled ; défendants to answer over in 20 days. 
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(District Court, W. D. South Carolina. October 20, 1915.) 
Taxation ©=»608 — Sale of Land fob Nonpatmbnt of Tax — Injunction — 

l'OWEKS OF FeDEKAL COUET. 

Civ. Code S. O. 1912, § 460, provides tliat "tlie collection of taxes shall 
not 1)6 stayed or prevented by any injunctlon" ; and section 461 provides 
that any property owner who deems a tax charged against his property 
unjust or illégal may pay the same under protest and bring an actiou 
within 30 days for its recovery, and that the money shall be deposited 
in the state treusury to await the détermination of the suit, and shall be 
refunded if the tax shall be adjudged invalid. Eeld that, whlle such 
provisions are not biuding on a fédéral court, they afiCord an owner of 
property claluied to be exempt from taxation under the statutes of 
the State an adéquate remedy at law against the enforcement of a tax 
thereon, and that such court wlll not enjoin its collection. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 1230-1241; 
Dec. Dig. ©==>608.] 

^ssFor other cases see same tople & KKY-NUMBKH Ib ail Key-Numbered Plsests & Indexes 
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In Equîty. Suit by the City Council of Augusta against J. R, 
Timmerman, Auditor, J. F. Mims, Treasurer, and W. R. Swearingen, 
Sheriff, of Edgefield County, S. C. On rule for temporary restrain- 
ing order. Denied. 

C. Henry Cohen, of Augusta, Ga., and Hendersons, of Aiken, S. C, 
for complainant. 

B. E. Nicholson, of Edgefield, S. C, and Fred. H. Dominick, Asst. 
Atty. Gen., S. C, for défendants. 

JOHNSON, District Judge. This matter cornes before me on re- 
turn to a rule served upon the défendants to show cause why a re- 
straining order pendente lite should not be issued. The complain- 
ant is now, and for more than 40 years has been, the owner of and 
in the possession of about three acres of land in Edgefield county, in 
this State. This land was acquired and has been used solely for the 
purpose of the abutment to a dam, which the complainant has erected 
according to law across the ^avannah river, a navigable stream running 
between the states of South Carolina and Georgia, and during ail 
thèse years the dam in question has been used by the complainant, a 
municipal corporation, for the gathering together of the waters of 
Savannah river and the passage of the same into canals constructed 
on the Georgia side to operate pumps, supplying the municipal water- 
works, the fire supply, the health supply, and the drinking supply of 
water for the city of Augusta, in the state of Georgia. The said dam 
as erected was and is being used for said municipal water supply, 
and said dam is an essential part of the waterworks System of the 
city of Augusta. The water that is used and pumped by the city, as 
well as the power to pump, is produced by the said canal, which is a 
part of the dam, and the dam is a part of the canal ; and. the canal, 
dam and abutment on the South Carolina side, and the land hereto- 
f ore ref erred to, are ail part and parcel of the waterworks of the city 
of Augusta, a municipal corporation of the state of Georgia. 

Complainant has never paid any taxes upon its aforesaid water 
plant, either in the state of Georgia or in the state of South Caro- 
lina, -On the 29th day of April, 1915, the défendant J. T. Mims, as 
treasurer of Edgefield county, issued an exécution against the com- 
plainant in this action and its property, and placed the same in the 
hands of the défendant W. R. Swearingen, sherifï of Edgefield coun- 
ty ; the exécution being for $747.35, the sum of $674.25 thereof being 
for taxes for the fiscal year 1914 and the balance thereof being costs 
and penalties accrued tliereon. The $674.25 as taxes arises from 
the assessment made by the auditor of Edgefield county, J. R. Tim- 
merman, one of the défendants herein. The sherifï has served his exé- 
cution upon the tract of land containing three (3) acres in the county 
of Edgefield, state of South Carolina, and so much of the dam as 
extends from the South Carolina shore to the middle of the river. 
The complainant also allèges that it is înformed that the auditor of 
Edgefield county has levied an assessment for the year 1915, and 
that, if the said tax is not paid, the said auditor intends to endeavor 
to coUect the same by seizure, levy, and sale of the property in ques- 
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tion; and complainant further allèges that it is the intention of the 
authorities, as aforesaid, to enforce, levy, and collect back taxes. 

Complainant allèges that under section 290 of the Code of Laws of 
South Carolina of 1912, volume 1, ail assessments, taxes, and penalties, 
when regularly assessed, are made a spécifie first lien on the proper- 
ty taxed, and that according to section 474 of said Code of Laws, 
in ail cases of sales for taxes, the sherifï's deed of conveyance shall 
be held and taken as prima facie évidence of good title, and that ail pro- 
ceedings hâve been regular, and that ail requirements of law hâve been 
complied with. The complainant allèges that any sale that may be 
made or that may be attempted to be made hereafter for the collec- 
tion of back taxes will prove a cloud upon the title of this land and 
dam in question, and that the commission of any other assessment 
on the property of complainant, or any sale made thereof, or any 
proceedings for the collection of back taxes, would necessarily in- 
volve complainant in various suits, and hence a multiplicity of actions 
and proceedings would arise. Complainant allèges that, if the assess- 
ments, sales, and proceedings were permitted to go on, complainant 
would suffer irréparable damage and in jury, because the title to this 
property would be questioned, and, if the property was sold, damage 
beyond question would resuit to the citizens of the city of Augusta in 
the State of Georgia. 

The complainant déclares that by subdivision 13 of section 294 of 
the Code of Laws of South Carolina (1912) there is provided an ex- 
emption from taxation as follows: 

"Ail waterworks to supply water for the use of a town or clty, the ma- 
chinery and fixtures connected therewith, and the grounds occupied there- 
by, when owned by any city or town" 

— and that complainant is informed and believes, and so charges, that 
the express provision of the statute law of South Carolina, as well as 
the common law and equity on the subject of the exemption of mu- 
nicipal bodies from taxation, when applied to the facts in this case, 
exempts complainant in this action from any taxes, state or county, 
upon the property hereinabove described. 

The défendants made return, and claimed that this court is without 
jurisdiction of the matters involved in this action for the reasons: 
(a) In that the amount involved in this action is less than the sum 
of $3,000 ; (b) that under the statute laws of the state of South Caro- 
lina the complainant has a full and adéquate remedy for the matters 
complained of in the bill in this action, if entitled to any relief there- 
from. The return further shows that the only assessments against 
the property of the complainant in Edgefield county, known as the 
"city of Augusta dam property," for which James T. Mims, as treas- 
urer of Edgefield county, has issued exécution, and which W. R. 
Swearingen, as sherifï of Edgefield county, is endeavoring to col- 
lect, are the state and county taxes for the fiscal year 1914, amount- 
ing to $674.25, together with the costs and penalties accrued thereon, 
making in the aggregate $747.35; that there is assessed against the 
complainant, on account of its said property, state and county taxes 
for the year 1915, amounting to $718.30, but the same are not due and 
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payable until October 15, 1915, and no effort bas been made or could 
be made by thèse défendants, or any of them, to collect the same 
Until it becomes due; and that, with référence to the back taxes 
which complainant allèges défendants will endeavor to collect, under 
and by virtue of the statute law of the state of South Carolina the 
State may bring suit for back taxes, but that thèse défendants are not 
authorized by law to bring such action, and that no such action bas 
been instituted by them, or any of them. 

It will be observed that the return questions the jurisdiction of 
this court on account of the amount involved in this controversy. In 
my view of the case, it is not necessary at this time to détermine that 
question. Nor is it necessary to construe subdivision 13 of section 
294 of the Code of Laws of South Carolina, nor sections 1 and 4 of 
article 10 of the Constitution of South Carolina. The Code of Laws 
of South Carolina, volume 1, section 460, provides: 

"Tlae collection of taxes shall not be stayed or prevented by any injunc- 
tion, writ or order issued by any court or judge tliereon." 

Section 461 of said Code provides : 

"In ail cases In which any county, state, or other taxes are now or shall 
be horeafter charged upon the booka of any county treasurer of the state 
against any person, and such treasurer shall claim the payment of the taxes 
so charged, or shall take any step or proceedlug to collect the same, the 
person against whom such taxes are charged, or against whom such steps 
or proceedlngs shall be taken, shall, If he concelves the same to be uujust 
or illégal for any cause, pay the said taxes notwlthstandlng, under protest, 
in such funds and moneys as the said county treasurer shall be authorized 
to receive by the act of the General Àssembly levying the same; and upon 
such payment being made, the said county treasurer shall pay the taxes so 
collected into the state treasury, giving notice at the time to the comptroller 
gênerai that the payment was made under protest ; and the person so paying 
said taxes may at any time withih thirty days after maklng such payment, 
but not afterwards, bring an action against the said county treasurer for 
the recovery thereof in the court of common pleas for the county in which 
such taxes are payable ; and If It be determined in said action that such 
taxes were wrongfuUy or illegally collected, for any reason going to the 
merits, then the court before whom the case Is tiied shall certify of record 
that the same were wrongfully collected and ought to be refunded, and 
thereupon the comptroller gênerai shall issue hls warrant for the refunding 
of the taxes so paid, which shall be pald in préférence to other clalms against 
the treasury." 

The taxing power is an important attribute of the sovereign powers 
of the state. It is upon taxation that the state must rely to obtain 
means to carry on its government, and it is important that its adopted 
mode to enforce its taxes should be interfered with as Httle as pos- 
sible. In South Carolina the Législature bas specifically prohibited 
its own courts f rom staying the hands of the fiscal authorities in the 
collection of taxes. While that statute is not binding upon this court, 
in its equity jurisdiction, this court will respect it, if it can do so with- 
out denying to the complainant anv légal or équitable right. 

Justice Field, in Dows v. City of Chicago, 11 Wall. (78 U. S.) 110, 
20 L. Ed. 65, in commenting on collection of taxes by the states, says : 

"No court of equity will * ♦ • allow its Injunctlon to Issue to re- 
strain their action, except where It may be necessary to protect the rights of 
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the citizen whose property Is taxed, and tie bas no adéquate remedy by the 
ordinary processes of the law. It must appear that the enforcement of the 
tax would lead to a multipliclty of suits, or produce Irréparable injury, or 
where the property is real estate, throw a cloud upon the title of the com- 
plalnant, before the ald of a court of equity can be invoked. In the cases 
where equity has interfered, in the absence of thèse clrcumstances, it will be 
found, upon examination, that the question of jurisdiction was not ralsed, 
or was waived." 

Several décisions of state courts to same effect are quoted. Justice 
Field, continuing, says : 

"The équitable powers of the court can only be Invoked by the présentation 
of a case of équitable cognizance. There can be no such case, at least in the 
fédéral courts, where there is a plaln and adéquate remedy at law. And ex- 
cept where the spécial drcumstances which we hare mentioned exist, the 
party of whom an illégal tax is coUected has ordinarily ample remedy, either 
by action agauist the offlcer making the collection or the body to whom the 
tax is paid. Hère such remedy existed. If the tax was illégal, the'plaintiff 
protestlng against its enforcement might bave had his action, after it was 
pald, against the officer or the clty to recover back the money, or he mlght 
hâve prosecuted either for his damages. No irréparable injury would hâve 
followed to him from its collection. Nor would he hâve been compelled to 
resort to a multipliclty of suits to détermine his rights. His entire claim 
might bave been embraced In a single action." 

Justice Moody, in the case of Boise Artesian Water Co. v. Boise 
City, 213 U. S. at page 281, 29 Sup. Ct. at page 427, 53 I.. Ed. 796, 

says: 

"The sum of the company's contentions is that the Imposition of the 
liceiise fee was illégal, unconstitutioual, and void. AU thèse contentions are 
open in a court of law. It is a guiding rule in equity that in such a case it 
will not interpose where there is a plain, adéquate, and complète remedy tit 
law. This rule at an early date was crystallized into statute form by the six- 
teenth section of the Judiciary Act (Revised Statutes, § 723 [Comp. St. 1913, 
§ 1244]), which, if it has no other effect, emphasizes the rule and presses It 
upon the attention of courts. New York, &c., Co. v. Memphis Water Co., lOT 
U. S. 205, 214 [2 Sup. Ct. 279, 27 L. Ed. 484]. It is so well settled and has 
80 often been acted upon that no authority need be cited in its support, 
though it must not be forgotten that the légal remedy must be as complète, 
practicable, and efficient as that which equity could afford. Walla Walla 
V. Walla Walla Water Co., 172 U. S. 1, 11 [19 Sup. Ct. 77, 43 L. Ed. 341]. A 
notable application of the rule in the courts of the United States has been 
to cases where a demand has been made to enjoin the collection of taxes 
or other impositions made by state authority, upon the ground that they are 
illégal or unconstitutioual. The décisions of the state courts in cases of this 
kind are in conflict, and we need not examine them. It is a mère matter of 
choice of convenient remedy for a state to permit its courts to enjoin the 
collection of a state tax, because it is illégal or unconstitutional. Very différ- 
ent considérations arise where courts of a différent, though paramount, 
sovereignty interpose in the same manner and for the same reasons. An ex- 
amination of the décisions of this court shows that a proper reluctance 
to interfère by prévention with the fiscal opérations of the state governments 
has caused it to refrain from so doing in ail cases where the fédéral rights 
of the persons could otherwise be preserved unlmpaired. It has been held 
uniformly that the illegality or unconstltutionality of a state or municipal 
tax or imposition is not of itself a ground for équitable relief in the courts 
of the United States. In such a case the aggrieved party is left to his remedy 
at law, when that remedy Is as complète, practicable, and efiicient as the 
remedy in equity. And the rule applles as well where the right asserted is 
by way of défense. Insurance Co. v. Balley, 80 U. S. [13 Wall.] 610, 623 [20 
11. Ed. 501]. In order to glve equity jurisdiction there must be shown, in 
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addition to the Ulegallty or tinconstltutlonallty of the tax or Imposition, othei 
clrcumstances bringlng the case under some recognized liead of equity jurl* 
diction, before the remedy by Injunction can be awarded. The leadlng casa 
on the subject is Dows v. Chicago, 78 U. S. [11 Wall.] 108 [20 L. Ed. 65]." 

Justice Holmes, in Dalton Machine Co. v. Virginia, 236 U. S. at 
page 701, 35 Sup. Ct. at page 480, 59 L. Ed. Ti7, refers to the Boise 
Artesian Water Co. v. Boise City Case as authority, and concludes 
his decree in thèse words : 

"The appellant has an adéquate remedy at law in its rlght to ralse the 
constltutional question 1£ proceedings are taken against it, or, it seems, to 
recover the money if It pays under protest No spécial clrcumstances are 
shown, that we can notice, to take this case ont of the ordlnary rule. In- 
diana Mfg. Co. v. Koehne, 188 U. S. 681, 690 [23 Sup. Ct. 452, 47 L. Ed. 651]." 

The doctrine announced in thèse cases is sustained by the great 
weight of authority. It is true that this court can reach out its strong 
arm and stay the fiscal authorities of South Carolina in the perform- 
ance of their duty, giving as a reason that taxes are a lien on the 
property and a cloud upon its title; but there is no equity hère that 
appeals to the conscience of the court with impelling force. "An 
examination of the décisions of the Suprême Court shows that a prop- 
er reluctance to interfère by prévention with the fiscal opérations of 
the State government has caused it to refrain from so doing in ail 
cases where the fédéral rights of the persons could otherwise be pre- 
served unimpaired." In this case the complainant is setting up no 
right under the Constitution or statutes or treaties of the fédéral 
government. Its sole contention is that the state of South Carolina 
ha« by subdivision 13 of section 294 of the Civil Code of 1912 ex- 
empted its property from taxation. What could be more appropriate 
than to allow the courts of South Carolina to construe their own 
statutes with respect to taxation? The complainant can pay its taxes 
under protest and then bring suit against the county treasurer of 
Edgefield county to recover it. If the court holds that subdivision 
13 of section 294 exempts the property of the complainant from tax- 
ation, it would be so certified, and the money would be refunded. 
There is no multipHcity of suits involved, because, if the courts of 
South Carolina held, in an action under section 461, that the property 
of the complainant is exempt from taxation, there would be no further 
attempt to coUect taxes thereon. There would be no cloud upon the 
title of complainant, and no impairment of any of its légal rights. 
The complainant, claiming a légal right, has a fuU, complète, adéquate, 
practicable, and efficient remedy at law. 
• For thèse reasons the temporary restraining order is refused. 
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In re ROBEETS. 

In re LAMAB, TAÏLOR & RILBT DRUG CO. 

(District Court, N. D. Georgla, W. D. October 27, 1915.) 

No. 727. 

1. Bankeuptot <S=3l65 — Pbefekences — Moetgage Eecoeded Within Foub 

MONTHS. 

Under tlie law of Georgia, by whicli an unrecorded chattel mortgage is 
void only as against lien créditera or subséquent purchaseis, moitgagees, 
or llenholders In good faith, sueh a mortgage is not required to be record- 
ed vvlthin the meaning of Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat. 
562, as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (Comp. St 
1913, § 9644), and, if executed more tban four months prior to Oie bank- 
ruptcy, failure to record it until within four months dœs not render it 
preferential. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266; 
Dec. Dlg. ©=165.] 

2. Bankbuptct ®=»184 — Validity of LiEiir — Failube to Recoed Mortgage. 

The failure of a creditor to record a chattel mortgage taken a few 
months before the bankruptcy of the debtor, who was a merchant, held 
not fraudulent as to subséquent creditors, where there was no agreement 
not to record, and the mortgagee did not hâve reason to suppose the debt- 
or insolvent, or that he was purchasing goods from others on crédit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 275-277; 
Dec. Dlg. <S=>18i.] 

In Bankruptcy. In the matter of C. D. Roberts, bankrupt. On 
review of order of référée allowing claims of the Lamar, Taylor & 
Riley Drug Company as a secured claim. Affirmed. 

The statement of facts and opinion of the référée in the above- 
entitled case are as follows : 

The question in this case is whether or not the claim of the I^amar, Taylor 
& Eiley Drug Company against C. D. Roberts, bankrupt, should be allowed as 
a secured daim over the objection of the trustée in bankruptcy, on the folio w- 
ing grounds, to wit: (1) Because the same is void under section 60, subdivi- 
sions (a) and (b), of the Bankruptcy Act, for the reason that same is a préfér- 
ence. (2) That said claim is based upon a transfer of property, made by said 
bankrupt while Insolvent, to one of his creditors for the purpose of securing a 
pre-exlstlng debt, and that at the time the said transfer was taken or given 
the créditer had reasonable cause to believe that the enforcement thereof 
would effect a préférence. (3) That said transfer was recorded within four 
months next preceding the adjudication in bankruptcy of said bankrupt (4) 
That it was the intention of the bankrupt, by the e.xecution and delivery of 
said mortgage, to prêter one of his creditors, whlch said intention was knowu 
to said creditor at said tlme. 

After notice to ail parties at Interest, a hearing was had on said matter be- 
fore me at Cuthbert, Ga., and on the 26th day of July, 1915, I passed an order 
allowing said claun as a secured claim against the estate of said bankrupt, 
subject to the proper costs of administration. At said hearing the trustée iu- 
troduced the foUowing docmnentary évidence: Schedule A (2), showing the 
creditors holding securities, and schedule A (S), showing the creditors whose 
claims are unsecured. The Damar, Taylor & Riley Drug Company introduced 
the following documentary évidence: Six promissory notes, ail payable to 
the Lamar, Taylor & RUey Drug Company, and ail dated March 2, 1914, and 
due, respectively, September Ist, $500; September 15th, $250; October lOth, 

@=>For other cases see same toplc & KSY-NUMBBB lu ail Key-Numbered Digeste & Indexes 
227 F.— 12 
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SôOO; November 15th, $200; December lOth, $500; and Jamiary 1, 1915, 
$1,531.48, ail bearing interest from date at 8 per cent, per annum, said notes 
secured by a mortgage dated March 6, 1914, glven by O. D. Roberts to the 
Lamar, Taylor & Riley Drug Company "to secure the aforesald notes, and ail 
other advances and crédits which may be extended to me by said Lamar, Tay- 
lor & Kiley Drug Company, durlng one year after tliis date, so that the bal- 
ance due after making ail crédits for payments will not exceed $1,000, whether 
evidenced by thèse notes or open aecount charged on the books of said Lamar, 
Taylor & Riley Drug Company, upon the following described property, to wlt: 
Ail of the stock of drugs, proprletary and patent medicines, stationery, per- 
fumes, pipes, cigars, tobacco, showcases, tables, chairs, soda fountains, appara- 
tus, and ail property of any and every klnd now situated in the two stores at 
Shellman, Ga., known as the City Drug Store and Roberts Pharmacy. This 
mortgage Is on goods changing in spécifie, and is intended to cover ail other 
articles purchased to supply those sold in the due course of trade. It is herehy 
agreed that, in case of failure to pay any of said notes at maturity, ail of the 
same shall become due at the option of the second party" — which said mort- 
gage was duly recorded in the clerk's office of the superior court of Randolph 
county on September 4, 1914, in Book of Mortgages P, p. 63 ; also the mort- 
gage exécution, with the entry of levy made by the sheriff of Randolph coun- 
ty ; also a statement of the aecount due by said C. D. Roberts, bankrupt, to 
the Lamar, Taylor & Riley Drug Company, for $903.23, the amount owing said 
Lamar, Taylor & Riley Drug Company, on open aecount ; also the statement 
of assets and liabilities made by C. D. Roberts to the Lamar, Taylor & Riley 
Drug Company, dated January 1, 1913. 

Flndings of Fact 

I flnd that on the 6th day of March, 1914, C. D. Roberts, who was in the 
retail drug business at Shellman, Ga., was indobted to the Lamar, Taylor & 
Riley Drug Company, hereinafter called the Drug Company, in the sum of 
$3,531.48, for goods purchased by him from them, and that on said date Rob- 
erts, who had gone to Maçon, where the said Drug Company is located, to see 
them with référence to his aecount, at their request, executed to them a mort- 
gage to secure six notes representing his said past-due aecount, and to secure 
ail other advances and daims which might be extended to him by said Lamar, 
Taylor & Riley Drug Company, durlng one year after its date, so that the bal- 
■ance after making ail crédits for payments will not exceed $1,000, which mort- 
gage covered ail of his stock of drugs, flxtures, etc., located in the two stores 
at Shellman, Ga., kno^;NTi as the City Drug Store and Roberts Pharmacy. Said 
mortgage provided that: "This mortgage is on goods changing in spécifie, and 
Intended to cover ail other articles purchased to supply those sold in due course 
of trade," and that, "in case of failure to pay any of said notes at maturity, 
ail of the same shall become due at the option of the second party." After the 
exécution of said mortgage to secure the then indebtedness of Roberts to the 
Drug Company, they contlnued to sell Roberts, during each month thereafter 
until September, varions blUs of goods on 30 days' time, ail of which said 
monthly blUs were imid, except those for July and August, which, under the 
provisions of the mortgage, became secured by the mortgage, and, when the 
mortgage was later foreclosed, it was for the amount owing on March 6, 1914, 
the date of the mortgage, and also for the accounts for the two months above 
mentioned, making a total of $4,434.71, besides interest That said mortgage 
was not recorded until the 4th day of September, 1914, though there was no 
agreeroent that the same be withheld from record, and was foreclosed on Oc- 
tober 20, 1914, in the superior court of Randolph county. That on November 
6, 1914, an Involuntary pétition was flled agalnst Roberts, upon which he was, 
on November 10, 1914, after référence, duly adjudged a bankrupt. That when 
Roberts gave the mortgage to the Drug Company, on March 6, 1914, he toUl 
them that he only owed other creditors about $600, and that his two stocks of 
goods were worth about $8,000, and that he had about $1,000 in open accouuts 
on his books owing to him, and that the Drug Company did not consider or 
hâve reason to believe him insolvent That when the first of the séries ol 
notes secured by the mortgage became due ou September 1, 1914, it was sent 
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to the bank at Shellrnan for collection, and was returned unpald, and thereup- 
on, on September 3d, the Dnig Company sent the mortgage to the clei'k of su- 
perior court of Randolph county for record. That whlle the Drug Company 
knew that Iloberts had increased hls account with them by about $900, by fail- 
Ing to pay the July and August bills, they did not know that he had bonght a 
conisiderable amouiit of goods from other people, but only knew that he bought 
from other people sueh articles as were needed in his trade whlch they did not 
keep in stock, and that on September 4, 1914, the date of the record of the 
mortgage, they had no information that Robert» was insolvent. 

Conclusions of Law. 

This matter arises upon the objections filed by the trustée in bankruptcy of 
C. D. Ifoberts to the allowance, as a preferred claim, of the claim of the La- 
inar, Tnylor & Eiley Drug Company, for $4,434.71 and interest, represented by 
the six promissory notes and an account, secured by a mortgage. The mort- 
gage is attacked upon the grounds given in the fir.st paragraph above. 

It is essential under Bankr. Act, § 60 (a), that the mortgage sought to be set 
aside as a préférence should be made "wlthin four months of bankruptcy." 
and that "such period of four months should not expire until four months 
after the date of the recording or registering of the transfer, if by law such 
recording or registering is required" ; and as the mortgage in question liere was 
execuled more than four months before bankruptcy, but was reeorded within 
the four months period, it becomes necessary to détermine whether or not, 
under the law of thls state, mortgages are required to be reeorded in order to 
be valid as between the parties and ordinary creditors. This question has 
been settled in Re Jacobson & Perrill, 29 Am. Bankr. Rep. 603, 200 Fed. 812 
(District Court, Northern District of Georgia), in which it was held that: 

"Under the law of Georgia, the failure to record a chattel mortgage does 
not render it void as between the parties or ordinary creditors, but only against 
lien creditors of the mortgagor, or subséquent purchasers and • mortgagees or 
lienholders in good faith, and recording is not 'required' within the meaning 
of section CO(a) of the Bankruptcy Act" 

And as the mortgage was reeorded before the institution of the bankruptcy 
proceedings, it was a superior lien to that of the trustée, whlch does not take 
effect prior, at least, to the institution of said bankruptcy proceedings. 

It is contended that the failure to promptly record tlie mortgage rendered 
the same void; but, havlng found that there was no agreement between the 
parties thereto that the same should be withheld from record, I think this 
question is controlled by the case of Bean v. Orr, 25 Am. Bankr. Rep. 400, 182 
Fed. 599, 105 O. C. A. 137 (Circuit Court of Appeals, Fifth Circuit), in which 
it was Eeld, with référence to a mortgage executed prior to the four months 
period, but reeorded within sald period, that the évidence failed to show that 
the mortgage was given with the intent to hinder, delay, and defraud creditors, 
and that neglecting to promptly record It was not in itself fraudulent as 
against other creditors. 

It is further contended by counsel for the trustée that thls mortgage should 
not be enforced against the gênerai creditors of the bankrupt, who sold him 
goods after the date of the exécution and delivery of the mortgage, but before 
Us record. ïhis same question was before the court in the case of In re Ja- 
cobson & Perrill, supra; but therein the court held that the mortgage was 
intentionally withheld from the record, and that its efi'ect was to decelve cred- 
itors, and, further, that In that case some of the gênerai creditors testified 
that they would not bave sold the bankrupt the goods, had they known of the 
existence of the mortgage, whlle in the case at bar it is clear from an inspec- 
tion of the record, and especially the testimony of Mr. Rilej', the manager of 
the Lauiar, Taylor & Riley Drug Company, that he expected and thought tliat 
Uoberts was buying ail of his goods from theni, except such little tliiiigs as 
they did mjt carry in stock, and that he did not know or bave cause to believe 
that Roljerts had increased his indebtedness to gênerai creditors in the large 
amouut which it appears that he owed at the date of bankruptpy. ïhis fact 
is, it appears to me, borne ont by the statement made by Roberts, at the tiuie 
of the exécution of the mortgage, that wbUe he owed tie Lamar, Taylor & 
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Rlley Drug Company something like $3,500, he owed ail other credltors only 
nbout ii;600, and I do not believe that the mortgage was withlield from record 
for a fraudulent purpose, because of the fact that at the tlme the same was 
executed, Roberfs, in addition to the statement just mentioned, told the Laruar, 
Taylor & Riley "Drug Company that he owned two stocks of goods, worth 
about $8,000, and that he had owlng him on his books about $1,000, so that, 
when the Indebtedness of $3,500 owing the Drug Company and the $000 owing 
to unsecured creditors are taken from the assets as above stated by hlm, he 
had a net worth of about $4,800, so that the Lamar, Taylor & Riley Drug Com- 
pany could hâve had no reason to suspect that he was Insolvent, and there was 
no e\'idence tending to show that any of the above facts were false. 

Upon the f oregoing facts I entered the order which is hereto attached, allow- 
ing the claim of the Lamar, Taylor & Rlley Drug Company as a secured clairn, 
subject to the proper costs of administration, and said questions are certifled 
to the judge for hls opinion thereon. 

Yoemans & Wilkinson, of Dawson, Ga., for trustée. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for claimant. 

NEWMAN, District Judge. The question for détermination in this 
case is one which has arisen in a number of cases; that is, whether 
the mortgage should be allowed as a secured claim. 

[1] First. It appears that the mortgage was made in March, 1914, 
but not recorded until September, and the bankruptcy pétition was 
filed in October. So that the recording of the mortgage was within 
four months of the bankruptcy, but not its exécution. The question 
•on this part of the case is whether the mortgage was one which was re- 
quired to be recorded under the Bankruptcy Act, as amended, provid- 
ïng that: 

"Where the préférence consists in a transfer, such period of four months 
-shall not expire until four months after the date of the recording or regis- 
tering of the transfer, if by law such recording or registering Is requlred." 

I passed on the question as to whether or not the recording of a 
mortgage as against gênerai creditors, in a case like this, was "required" 
in Georgia in the case of In re Jacobson & Perrill, 200 Fed. 812, rely- 
ing upon the authority of our Circuit Court of Appeals in Meyer Bros. 
Drug Co. V. Pipkin Drug Co., 136 Fed. 396, 69 C. C. A. 240, and in 
Keeble v. John Deere Plow Co., 190 Fed. 1019, 111 C. C. A. 668. 

The Circuit Court of Appeals in the two cases named was consid- 
«ring this question in some cases coming from Texas. The Texas stat- 
ute (Rev. St. 1895, art. 3328), in référence to the recording of mort- 
gages is stated by Judge Pardee, in Meyer Bros. Drug Co. v. Pipkin 
Drug Co., supra, as follows: 

"This statute has been construed in the Suprême Court of the state of 
Texas to mean that an unrecorded chattel mortgage shall be void only against 
lien creditors of the mortgagor, or subséquent purchasers and mortgagees 
OT lienholders in good faith ; and, as between the parties to the chattel mort- 
gage and against ail ordlnary creditors, the record is immaterial." 

And, as I stated in that case: 

"The statute of Georgia on this subject could be stated in exactly the same 
language." 

I shall adhère to the ruling made in the Jacobson & Perrill Case. 
[2] The- only other question in this case requiring attention is the 
rights of creditors who sold goods to Roberts between the time of the 
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exécution of the mortgage and its record. The facts relative to that 
in this case are not at ail like the facts in the Jacobson & Perrill 
Case. Ih the Jacobson & Perrill Case the mortgagee knew that Ja- 
cobson & Perrill were buying considérable quantities of new goods — 
indeed, they expected them to do this when they took the mortgage — 
and they stood by and allowed them to do it, and then claimed that 
the goods so purchased came within the lien of the mortgage, al- 
though it was not recorded, and no notice was given to the sellers of 
goods during the period that the mortgage was withheld f rom record. 
Hère I think the most that can be claimed against the mortgagee, the 
Lamar, Taylor & Riley Drug Company, is that they did not expect 
Roberts to buy very much from any establishment other than theif 
own, and only such articles as they did not carry in stock, and for 
him to pay for the same when he bought them. Such is, I think, sub- 
stantially what the référée finds in his opinion in the case. 

On the whole, I do not feel that I would be justified in disagree- 
ing with the référée in the conclusion he reached in this matter. Conse- 
quently his action in allowing the claim of the Lamar, Taylor & Riley 
Drug Company as a secured claim is sustained. 



UNITED STATES v. GROVER et aL 
(District Court, N. D. Califomia, Second Division. October 27,"1915.) 

No. 15,214. 

1. MoRTGAGES <g=)307 — LiEN — Taking op New Moetoage in Renewau 

Where a mortgage is renewed before maturity, or the évidence of the 
debt Is changed by the substitution of new notes therefor, or for such 
portion thereofas may remain unpaid, the lien of the mortgage is not 
lost or affected, even though it is discharged of record and a new mort- 
gage is taken on the same property, unless the circumstances of the 
transaction disclose clearly that such was the intention of the parties. 
Nor does including in the new mortgage an additional Indebtedness not 
covered by the first diseharge the lien of the old mortgage, so far as 
the indebtedness secured thereby remains unpaid, unless such be the pur- 
pose of the parties. 

[Ed. Note. — For other cases, see Mortgages, Cent. DIg. §i 864, 897 ; Dec. 
Dig. <©=5307.] 
:2 NovATioN ®=»7, 13— Nature and Requisites— Intention op Parties. 

The question whether a debt bas been novated by a particular trans- 
action is ordinarily one of fact, dépendent entirely upon the intention of 
the parties, and it can only be predicated on the terms of a written In- 
strument, where they are so plain and explicit as to leave no doubt of 
their construction, when it may be treated as a question of law. 

[Ed. Note.— For other cases, see Novation, Cent. Dig. §§ 7, 13; Dec. 
Dig. ®=7. 13.] 
3. Public Lainds ©=120— Suit fob Cancellation of Patent— Rights of 
bona fide mobtgagee. 

A mortgage of land for which the mortgagor holds a final receipt from 
the Uuited States, though executed before the issuance of patent, if tal^en 
in good faith and for value, protects the ho lder as a bona fide purchaser. 

'czsFor other cases lee sam» toplc & KKY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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and is superior in equlty to tlie right o£ the govemment to a cancellatioo 
of the patent for fraud of the patentée. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-3.35; 
Dec. Dig. <®=>120.] 

In Equity. Suit by the United States against Harry M. Grover and' 
William Barklage. On exceptions to master's report. Exceptions sus- 
tained. 

John W. Preston, U. S. Atty., of San Francisco, Cal. 
Henry M. Owens, of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. This is a bill by the government te 
cancel the patent to a parcel of public land. The défendant William 
Barklage held a mortgage on the premises, executed by Grover, the 
patentée, after receipt of final certificate, but before patent, and he 
filed an answer in which he set up his rights under his mortgage, claini- 
ing as an innocent purchaser. He died pending the suit and before 
trial ; but the government by bill of revivor brought in those succeed- 
ing to his rights, and made them défendants. After the appointment 
of Barklage's executors, the latter, who were his devisees as well, made 
an arraingement with Grover whereby they formally canceled the Bark- 
lage mortgage, which was soon to expire, and took a new one in their 
own names on the same property. The Barklage mortgage was for 
$2,000, with interest at 8 per cent. The one to the devisees was for 
a balance of $1,375 still unpaid on the former mortgage, the sum of 
$276 due on another note of Grover, previously unsecured, and an 
item for merchandise, making the principal of the second mortgage 
$1,650, with interest fixed at 7 per cent. This transaction was had 
before the trial. Thereafter the cause was, by consent of the parties, 
sent to the master to take the évidence and report his findings and con- 
clusions thereon. 

The master found: (1) Fraud on the part of Grover, justifying can- 
cellation of the patent ; (2) that the mortgage to Barklage was for 
value, and taken in good faith, without knowledge of Grover's fraud, 
and that Barklage, at the time of his death, was entitled to be protected 
in the suit as an innocent purchaser for value ; but (3) that the sub- 
séquent transaction between the devisees of Barklage and Grover, re- 
sulting in the second mortgage, extinguished the security of the first 
mortgage in its entirety — that is, that the mortgage to the devisees 
was not a renewal of the prior mortgage, but a new obligation, by which 
the rights of the government could in no respect be prejudiced; and 
he concluded that the plaintifï was entitled to a decree canceling the 
patent as agaînst ail the défendants. This holding of the master as 
to the character and efïect of the mortgage to the devisees is made 
the subject of an exception by tbosè défendants and gives rise tO' 
the only question in the case calling for spécial notice. 

[1 ] The contention of the devisees is that the évidence does not war- 
rant the construction put by the master upon the efïect of the new 
mortgage ; but that, to the extent the latter mortgage covers the un- 
paid portion of the debt secured by the prior mortgage, they are enti- 

©=3For other cases see samo topic & KEY-NUMBER in ail ÏCey-Numbered Digests & Indexes 
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tled to havè it treated as a renewal and continuation of that security, 
with the same protection as a prior equity, as if the first had never 
been canceled. The record does not disclose any controversy in the 
évidence as to the purpose and intent of the parties to this new mort- 
gage; that is, so far as their intent could govern, it was evidently not 
their désire or purpose to abandon or waive their security, or forego 
their equity in the land, but to avail themselves of it, and that they sup- 
posed in the course they took they were accomplishing that purpose. 
The conclusion of the master is, therefore, not to be regarded as if 
based on facts found from conflicting évidence, but as a mère déduc- 
tion by him of what he deemed the légal effect of facts as to which 
there was no dispute. The question is so treated by him in discussing 
the effect of the transaction. In his report, which is in the form of an 
opinion, he thus states the reasons that actuated him : 

"If this is a new mortgage, it is, of course, clear that the défendants are not 
purchasers for value without notice. This suit was then peuding and operat- 
ed as notice. It is contended by the défendants, however, tliat It was a re- 
newal of the former mortgage to William Barklage, and that, so far as it 
xepresented an amount due on that mortgage, they are entitled to stand 
in his shoes. In the first place, 1 aai clear thaï it is not a renewal of the old 
mortgage, but a new mortgage. ïhe parties are différent, the amount is 
•différent, made up as It is of the portion still remaining due on the old mort- 
gage plus an amount represented by a note for $276 previously seeured. The 
rate of interest is différent, being 8 per cent, in the old mortgage, and 7 per 
.cent in the new, and the security differs slightly, in that the second mortgage 
Includes a sawmill and machinery not included in the flrst mortgage. The 
Janguage of the decree of distribution speaks of a settlement; in other 
words, it is a novation. The prior obligation was discharged and a new one 
created to take its place, and taken with full notice of the claims of the 
United States." 

Are thèse considérations such as to support the conclusion of the 
master? It seems to me that they are lacking in most essential respects. 
That equity ignores mère form and looks to substance, and will ever 
seek to ascertain and carry out the intent of the parties, if compatible 
with its principles, is axiomatic. Applying thèse principles to the prés- 
ent case, it is well settled that, where a mortgage is renewed before 
maturity, or the évidence of the debt is changed by the substitution 
of new notes therefor, or such portion thereof as may remain unpaid, 
the lien of the mortgage is not lost or affected, unless the circumstances 
of the transaction disclose clearly that it was the intention of the 
parties to create a new security and treat the old as canceled. Ding- 
man v. Randall, 13 Cal. -512; Bond v. Liverpool Insurance Co., 106 
111. 654; Security Co. v. Hirsch, 96 Ma. 232, 11 South. 63. And the 
fact of entering satisfaction of the existing mortgage when taking 
a new one, if the latter be designed by the parties as a mère continua- 
tion of the first, when the two acts are a part of the same transac- 
tion, does not operate as an extinguishment of the mortgage, but will 
be regarded as a renewal thereof, and not as abandoning the lien and 
letting in intervening equities. Dillon v. Byrne, 5 Cal. 455 ; Roberts 
v. Doan, 180 111. 187, 54 N. E. 207 ; Higman v. Humes, 127 Ala. 404, 
30 South. 72>2> ; Eggeman v. Eggeman, 37 Mich. 436. 

So long as the same debt, or some part of it, subsists, the presumption 
ordinarily is that the new mortgage is intended as a renewal of the old. 
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and a contînuance of the same security. Sloan v. Rîce, 41 lowa, 465 ; 
Markell v. Eichelberger, 12 Md. 78; McDonald v. McDonald, 16 Vt. 
630. Nor does the including in the new mortgage of an additional in- 
debtedness not covered by the first discharge the lien of the old mort- 
gage, so far as the indebtedness secured thereby remains unpaid, unless 
such be the purpose of the parties. London & S. F. Bank v. Band- 
mann, 120 Cal. 220, 52 Pac. 583, 65 Am. St. Rep. 179; De Cottes v. 
Jefïers, 7 Fia. 284. And very clearly the différence in the rate of in- 
terest between the two mortgages where, as hère, the rate is less in the 
last mortgage than in the first, cannot be regarded as material to indi- 
cate an intention to create a new obligation and abandon the security of 
the old. Kern v. Hotahng, 27 Or. 205, 40 Pac. 168, 50 Am. St. Rep. 
714. So far as the différence in the parties to the two instruments is 
concerned, to which the master refers, manifestly that cannot be re- 
garded as a material circumstance supporting his conclusion, where, as 
hère, the mortgagees in the second mortgage are the successors in in- 
terest and privies in estate with the one who held the first. 

As to the supposed différence in the security or property covered by 
the second mortgage, suggested by the master, it is a misapprehension. 
The land described in both instruments is the same, and the record in- 
dicates quite clearly that the lumber mill described in the second mort- 
gage was not on the land when the first mortgage was given, being built 
subsequently ; but the land being the same, when erected the structure 
would become a part of the realty, and in the absence of spécial exemp- 
tion would go to feed the security afforded by the land, although not 
described. Improvements which are part of the realty need not be re- 
f erred to in deeds or mortgages, unless they are to be exempted ; they 
go with the land. So the security afforded by the second mortgage is 
not différent f rom that of the first. 

[2] The master adverts to the language of the decree of distribution 
of the Barklage estate, referring to the transaction resulting in the tak- 
ing of the new mortgage as a "settlement," and makes this the basis of 
the suggestion that it was a novation, "The prior obligation was dis- 
charged and a new one created to take its place," as he puts it. In the 
first place, the récital in question was wholly unessential to any right 
carried by the decree, and was binding upon no one ; but, in the next 
place, if it were the récital of a jurisdictional fact, it would be insuffi- 
cient as the basis of a finding of novation. The question whether a 
debt has been novated by a particular transaction is ordinarily one of 
fact, dépendent entirely upon the intention of the parties (Ceballos v. 
Munson S. S. Une, 93 App. Div. 593, 87 N. Y. Supp. 811 ; Trudeau v. 
Poutre, 165 Mass. 81, 42 N. E. 508) ; and it can only be predicated of 
the terms of a written instrument, where they are soi plain and explicit 
as to leave no doubt of their construction, when it may be treated as a 
question of law (Trudeau v. Poutre, supra ; Sinclair v. Richardson, 12 
Vt. 33). 

For thèse reasons I am of opinion that the finding and conclusion of 
the master as to the effect of the new mortgage to the devisees of Bark- 
lage cannot be sustained, but that the latter are entitled to protection 
against the forfeiture of their equity to the extent that their mortgage 
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secures the unliquidated portion of the debt due their testator — $1,375, 
with interest. 

[3] It is urged in the brief of the government that, whether the 
ruling of the master, just considered, be sustained or not, the govern- 
ment is, nevertheless, entitled to a decree. This contention is based up- 
on the proposition in substance that the mortgage to Barklage, having 
been executed prior to patent, carried no greater title or equity than 
that held by the mortgagor at the time, and theref ore, however innocent- 
ly taken, created rights subordinate to the equity of the United States, 
which held the légal title at the time of its exécution — a doctrine which 
would seem to fînd support in some of the cases. But it is sufficient to 
say without élaboration that I regard the view upheld by the master as 
not only in accord with correct principles of equity, but as supported by 
the weight of authority. 2 Pomeroy's Eq. Jurisp. § 738 : Marshall v. 
Farmers' Bank, 115 Cal. 330, 42 Pac. 418, 47 Pac. 52; United States v. 
Clark, 200 U. S. 601, 26 Sup. Ct. 340, 50 L. Ed. 613 ; United States v. 
Détroit Lumber Co., 200 U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499; 
United States v. Kennedy, 206 Fed. 47, 124 C. C. A. 181. 

In accordance with the views above expressed, the exception to the 
master's report above discussed is sustained. 



BILLINGS V. CHARLES MILLAR & SON CO. 
(District Court, N. D. New Tork. October 30, 1915.) 

1. Bankruptcy iS=>299 — Action bt TEtJSTBiE — Parties. 

A trustée in bankruptcy, suing for money paid by bankrupt without con- 
sidération to a corporation, should, as a protection, in case of the corpora- 
tion becoming insolvent, join as défendants ali those shown by the com- 
plaint to be personally liable. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent Dig. § 448; Dec 
Dig. <S=»299.] 

2. Bankkuptct ®=299 — ^Action by Trustée — Parties — Pleading — Know- 

IN6LY. 

The complaint of the trustée in bankruptcy of a coriwration to recover 
money paid by it to défendant corporation, showing that the same per- 
sous constituted a majority of the directors of each corporation, and alleg- 
ing that they, acting for bankrupt, caused it to pay large sums to défend- 
ant without considération, "knowlng" the facts, shows a Personal liability 
of the directors as regards the propriety of joinlng them as défendants; 
an intent to defraud being presumed from the doing "knowingly" of the 
wrougful act resulting in the injury to bankrupt. 

[Kd. Note. — For other cases, see Banlsruptcy, Cent Dig. § 448 ; Dec. Dig. 
<©=>299.] 

In Equity. Suit by E. Ross Billings, as trustée in bankruptcy of 
the Utica Pipe Foundry Company, against Charles Millar & Son 
Company. Heard on rule for order to bring in additional défendants. 
Order granted. 

This is a suit in equity for an accounting by the défendant of the moneys 
alleged to hâve been paid by the bankrupt company through the action of its 
directors to the défendant company without auy substantial considération, 

S=3For otiier cases see same toplc & KBY-NUMBSB in ail Key-Numbered Digests & Indexes 
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aiid biiown to hâve been paid witbout any substautial considération, and a» 
compensation for alleged services not rendered, or, if reudered, of little 
value, or as commissions on sales not made, and also for a judgment for tlie 
amount so illegally or improperly paid. Ttiis luatter is now before this court 
on a rule to show cause why an order should not be made directing the plain- 
tiff, as trustée in bankruptcy of the eompany making such payments, to briug 
in as défendants herein the individual directors common to both the bank- 
rupt Company making the payments and the défendant coinpany reeeiving 
same. ïne claim is that the bill of complaint shows and states a cause of 
action, not only against the défendant eompany, but against tbe directors of 
both companies indlvidually. 

Edw. H. Letchworth and Jos. G. Dudley, both of Btiffalo, N. Y., 
for the motion. 
Lynch, Willis & Titus, of Utica, N. Y., opposed. 

RAY, District Judge (after stating, the facts as above). The Utica 
Pipe Foundry Company is the bankrupt, and the Charles Millar & 
Son Company is the défendant, and for the purposes of this motion it 
must be conceded that since January 1, 1908, the board of directors 
of the bankrupt eompany has consisted of five members, and 
that during ail said time a majority of such directors hâve been also 
directors in the défendant eompany and interested financially therein. 
The bill of complaint also allèges: 

"IV. That from time to time since said January 1, 1008, said directors 
common to both companies, acting for said bankrupt couipuny, hâve caused 
it to pay to the défendant many thousands of dollars, the exact amount of 
which is unknown to the plaintiff, without any substantial considération, 
and knowing that said payments were made without any substantial con- 
sidération, but for services which in fact were not rendered, or, so far as 
any services were rendered, were of little value, or were made as commis- 
sions for sales which were not made by said défendant, but were made 
by the employés of said baliUrupt eompany Itself. 

"V. That the défendant received said money knowing that it was so paid 
without any substantial considération, knowing that it was paid under the 
direction of said common directors and against the wishes of directors and 
stockholders ofsaid bankrupt eompany who were not interested in the défend- 
ant, and knowing tbe flnancial condition of said baulvrupt compan> at the 
time said payments were so made and received." 

Does this complaint state facts which, if proved, constitute a cause 
of action against the directors of said corporations indlvidually who 
had the knowledge alleged? If so, I think such directors should be 
brought in and made pa,rties défendant, as it is the duty of the trus- 
tée in bankruptcy to seek to recover assets belonging to the estate he 
represents frorn every source available and every party liable, when 
payment or delivery is not voluntarily made and the légal proceed- 
ings necessary promise results ; that is, a substantial benefit to the 
estate. This court has many times held that it is not the duty of a 
trustée in bankruptcy to institute légal proceedings, expensive in their 
very nature, for the sake of securing a small recovery, which evident- 
ly would not cover the expense of the litigation, or for the purpose 
of having a légal proposition determined, which, when settled, while 
of gênerai interest, may be, would not resuit in benefit to the estate. 
Hère it is claimed that, while the défendant corporation is now ap- 
parently solvent, it may not be solvent at tlie end of the litigation, and 
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that the directors claimed by creditors to be liable are solvent, and 
that the creditors of the bankrupt corporation are entitled to hâve 
thèse solvent directors made parties and their liability determined, 
inasmuch as the complaint states a cause of action against them. Ques- 
tions of the propriety and of expediency of making them parties de- 
fendant, if on the allégation made they are liable, would seem to be 
eliminated, and the question reduced to the proposition : Does this 
complaint state a cause of action against such directors? If not, even 
if there exists a ground of liability on their part, the trustée should 
seek to enf orce it in some other action. 

The gist of the charge against some of the directors common to 
both corporations seems to be that the majority of the directors in 
the bankrupt corporation, in opposition to the wishes of their codi- 
rectors, caused the bankrupt corporation to pay to this défendant cor- 
poration with the knowledge of its directors "many thousands of dol- 
lars * * * without any substantial considération and knowing 
that said payments were made without any substantial considération, 
tut for services which in fact -wtr& not rendered, or so far as any 
services were rendered were of little value," or were made as compen- 
sation by way of commissions for sales which were not made by 
said défendant, but were made by the employés of the bankrupt cor- 
poration. This is an allégation équivalent to saying that such 
directors of the one corporation knowingly so paid such sums to the 
other corporation, and that the directors of the latter, or défendant 
corporation, knowingly — that is, with knowledge of the facts — so re- 
ceived such sums of money belonging to the now bankrupt corpora- 
tion. There is no direct charge or allégation of willful fraud or 
wrongdoing and no direct allégation of corrupt intent. It is well set- 
tled that the directors of a corporation are not liable for mère er- 
rors of judgment, when they act without corrupt intent and in good 
faith, and are fairly compétent to discharge the duties of the position, 
unless the acts be unlawful or ultra vires. People v. Equitable Life 
Assurance Society of the U. S., 124 App. Div. 714, 731, and cases 
cited at page 731,' 109 N. Y. Supp. 453; Cass v. Realty Securities Co. 
et al., 148 App. Div. 96, 99, 132 N. Y. Supp. 1074; Holmes, as Trus- 
tée, V. St. Joseph Lead Co. et al., 168 App. Div. 688, 693, 154 N. Y. 
Supp. 513. 

But if two corporations hâve the same directors controlling each 
corporation, and such directors, or a majority of them, acting for 
one of such companies, causes it to pay many thousands of dollars 
of its own money to the other company without substantial consid- 
ération therefor, and "knowing" that such payments were made with- 
out any substantial considération, but in payment for services not ren- 
dered at ail, or, if any were rendered, of little value, or as commissions 
for sales not made by the défendant corporation, but by the now 
bankrupt corporation which made the payment, do we hâve the case 
of an error of judgment, and absence of corrupt or bad intent, and 
action had in good faith, and where such payments were lawful and 
within the powers of the corporation making such payments? Is it 
not true that the property and money of a corporation is held by its 
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directors as a trust fund, or in trust, in equity, for the carryîng on 
of its legitimate and lawful business enterprises, the payment of its 
just debts and obligations, and the balance to its stockholders when 
wound up? Can it be that the majority of the directors in two cor- 
porations, and being the controlling directors of both, may, against 
the wishes of some of the directors and stockholders of the one making 
the payments, cause to be paid to the other many thousands of dollars 
of its money or funds, knovnng that such payments were made without 
any substantial considération, but for services not rendered, or of 
iittle value, or for commissions on sales not made by it, but by the 
corporation making the payments, without incurring personal liabil- 
ity? To create personal liability is it not all-sufficient that such acts 
as the complaint allèges were done by the directors knozifing the facts 
stated? Would it add anything to the complaint to allège that such 
payments were not only made or caused to be made by them, knowing 
the absence of considération therefor and knowing that they were 
made for services not performed, etc., but fraudulently made, and in 
bad faith, and with intent to injure? Is it not true that intelligent 
men are presumed to intend the natural and known conséquences of 
cheir acts knozvingly done? Agnew v. United States, 165 U. S. 36, 
53, 17 Sup. Ct. 235, 242 (41 L. Ed. 624) where the court charged : 

"The intent to Injure or defraud Is presumed, when the unlawful act, 
which results in loss or injuiy, is proved to hâve been knowingly committed." 

The court said this was unexceptionable as matter of law. In this 
case loss is alleged, for the mère fact that thousands of dollars were 
paid out without considération, and for services not performed, or 
commissions on sales not made, shows that the bankrupt company 
suffered injury in the amount so paid. It can hardly be contended 
that to pay out the money of a corporation for services not rendered, 
knowingly, is not as to such corporation and its directors a wrongful 
act. Such payments made knowing the facts are wrongful, even if 
not criminal. Would not such payments injure and defraud the cor- 
poration making them and its creditors and stockholders ? 

I am of the opinion that, in view of the allégations of the complaint, 
the directors of the two corporations should be brought in and made 
parties défendant under such allégations as the plaintiff, in view of 
ail his information, is advised he is justified in making, whereupon 
the suiSciency of the complaint can be tested by demurrer or other- 
wise. In view of the complaint and moving affidavits, and tht trust 
relation of the plaintifï to the creditors of the bankrupt corporation, 
I think this should be done to protect him from the possible charge 
of willful neglect of duty to the injury of the creditors and possible 
Personal liability. When thèse directors are brought in, and the com- 
plaint bas been properly amended, or a supplemental complaint filed, 
its sufficiency can be tested by proper proceedings. The court does 
not indicate or décide that the plaintiff must charge facts creating a 
Personal liability on the part of such directors. 

There will be an order bringing in such directors as parties de- 
fendant, and for an amended or supplemental complaint. 



DNITED STATES V. LELES 189 

UNITED STATES T. LELES. 
(District Court, N. D. Califomia, Second Division. November l, 1915.) 

No. 180. 

1. Aliens <®=371%, New, vol. 7 Key-No. Séries — Natubalization — Cakcella- 

TION OF OEETIFICATE. 

Under Naturalizatlon Act June 29, 1906, c. 3592, § 15, 34 Stat. 601 
(Comp. St 1913, § 4374), declaring that it shall be the duty of the United 
States attorneys for the respective districts, upon affidavit showing good 
cause therefor, to institute proceedings in any court, having jurisdiction 
to naturalize aliens, in the district In.wliich the naturalized citizen may 
réside, for the purpose of setting aside and canceling the certlflcate of 
citizenship on the ground of fraud, or on the ground that such disputed 
citizenship was illegally procured, the purpose of the affldavit is merely 
to furnish an authentlc source or means through which the United States 
attorneys may receive information, and Is not intended as a pleading; 
hence an affldavit stating that affiant was informed and believed that 
défendant was not qualified to become a naturalized citizen, in that he 
was not a person of good moral character for flve years precedlng his ap- 
plication for naturalizatlon, and that he procured naturaUzation in vio- 
lation of law, is sufficient basls for a proceeding, though not stating the 
facts with exactitude. 

2. Aliens <®=71%, New, vol. 7 Key-No. Séries — Natubalization — CanceI/La- 

TION OF CEBTIFICATE. 

An affldavit, whlch was the foundation of a proceeding to cancel a 
naturalizatlon certlflcate and aveiTed that the affiant was informed and 
believed that défendant had procured naturalizatlon in an illégal manner 
and in violation of Naturalizatlon Act, § 9 (Comp. St. 1913, § 4368), In that 
the certlflcate was ordered on the testimony of witnesses, who were 
not under oath, sufficiently charges the illégal procurement of the cer- 
tificate, though the averments that défendant was not entitled to natu- 
ralizatlon, because he was not a person of good moral character for the 
flve years preceding his application, were not sufficient to base a charge 
of fraud. 

8. Aliens ®=>71%, New, voL 7 Key-No. Séries — Natubalization — Cancella- 

TION OF CERTIFICATE. 

Under Naturalizatlon Act, § 15, provldlng for the Institution of pro- 
ceedings for the caucellatlon of naturalizatlon certiflcates when an affi- 
davit showing good cause therefor shall be flled, the affidavit may be 
made on information and belief. 
4. Aliens ®=71%, New, vol. 7 Key-No. Séries— Natubalization — Natuee on 
Proceedings. 

A (.-ertiticate of naturalizatlon Is a public grant of polltlcal privilèges, 
and, while partaklng of the nature of a judgment, the sovereign power 
niuy proiide for its caii fellation, whenever ijrocured unlawfuUy or fraudu- 
leiitly ; hence a proceeding under Naturalizatlon Act, § 15, to cancel a cer- 
tlflcate, cannot be defeated on the ground that the alleged invalidlty con- 
sisted merely of irregularities, whlch could be corrected ou appeal. 

Proceeding by the United States against John Leies to cancel a 
certificate of naturalization issued to détendant. On motion to dismiss. 
Motion denied. 

John W. Preston, U. S. Atty., of San Francisco, Cal. 
Frank A. Duryea, of San Francisco, Cal., for défendant. 

<S;=9For ottaer cases ses aame toplc & KBT-NUMBBR In ail Kejr-Nuinbered Digests & Indexes 
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VAN FLEET, District Judge. The United States attorney, hav- 
ing filed herein a pétition or complaint, under section 15 of the Nat- 
uralization Act of 1906 (Act June 29, 1906, c. 3592, 34 Stat. p. 596 
[Comp. St. 1913, § 4374]), to cancel a certificate of naturalization is- 
sued to the défendant, John Leles, on the ground that it was illegally 
and fraudulently procured to be issued, the défendant has moved to 
dismiss on the ground that the complaint does not state facts sufficient 
to constitute a cause of action. The motion proceeds upon the theory 
that the proceeding is équitable in character, and that such motion, 
rather than a demurrer, is the proper method to test the sufficiency 
of the pleading. As this theory is not challenged by the plaintiff, its 
correctness may, without deciding, be assumed, since the motion raises 
the same question as would arise under a gênerai demurrer. 

[1] The main attack is directed to the sufficiency of the affidavit 
lodged with the United States attorney, which is attached to the com- 
plaint as an exhibit, it being treated by the défendant as an essential 
feature of the pleading and its sufficiency as jurisdictional; the objec- 
tion being (1) that it does not state facts sufficient to warrant the bring- 
îng of the proceeding, and (2) that it is insufficient, because based upon 
information and belief, and not the personal knowledge of the affiant. 

In the fîrst place, I do not regard the affidavit as jurisdictional 
in any such extrême sensé as that contended for, and am not prepared 
to say that it f urnishes the only compétent basis for bringing such an 
action. But, treating it as a feature of the pleading to which it is 
attached, I think it not open to the objections urged. Section 15 of the 
act, which alone refers to the affidavit, or indicates its purpose or func- 
tion, provides: 

•'That It shall be the duty of the United States district attomeys for the 
resiiective districts, upon affidavit showing good cause therefor, to Institute 
proeeedlngs in any court having jurlsdiction to naturalize aliens In the judi- 
clal district in which the naturalized citizen may réside at the time of bringing 
the suit, for the purpose of setting aside and canceling the certificate of 
citizeushlp ou tlie ground of fraud or on the ground that such certificate of 
citizenshlp was illegally procured." 

The sole purpose apparently of the affidavit is to furnish an authen- 
tic source or means through which the United States attorney of the 
district may receive information upon which he may rely, of a viola- 
tion of the statute. If the disclosures of the affidavit are suclr as to 
show "good cause" — that is, facts which, if sustained by proof, would 
afford ground for revoking the grant of citizenship involved, either 
for fraud or illegality — it is made his duty to proceed and institute 
proceedings to hâve the validity of the grant judicially investigated and 
determined. When it has accomplished this purpose of putting the 
wheels of justice in motion, the affidavit would seem to hâve fulfilled 
its office, and so far as anything appearing in the act to the contrary, 
becomes functionless. It is obviously not intended to serve as a plead- 
ing, since, in requiring a "suit" to be brouglit, the statute contemplâtes 
the filing of a formai complaint. Not being a pleading, it need not 
state its contents with the exactitude of one, but, like any affidavit, the 
iorm of which is not prescribed, is sufficient if the substantive matter 
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required be presented, however informally or inartificially stated. The 
affidavit hère involved would seem to measure up to thèse requirements. 
Af ter the preliminary récitals the material portions are thèse : 

"The affiant further states that he is Informed and belle ves that the sald 
John Leles was not qualified to become a naturalized citizen of the United 
States, in that he was not a person of good moral character for the five 
years Immediately precedlng the date of his application for naturallzation in 
the above referred to court. 

"The affiant further states that he is Informed and believes that the 
sald John I-eles procured naturallzation in an illégal manner and in viola- 
tion of section 9 of the act of June 29, 1906 (34 Stat. part 1, p. 596), In thls 
respect, to wit, that the court ordered, adjudged, and decreed the sald John 
Leles a citizen of the United States upon the testimony of witnesses who 
were not examined under oath in op(yi court, before the court, and in the 
présence of the court, nor was their testimony taken by déposition in the 
manner prescribed in section 10 of the act of June 29, 1906 (34 Stat. part 1, 
p. 596)." 

[2] Passing the question whether thèse statements are sufficient upon 
which to base a charge of f raud in procuring the certificate, they clearly, 
in my judgment, présent a case showing such a departure from the 
requirements of the statute, as to the mode of procédure, as to make a 
case of a certificate "illegally procured." If it disclose either ground, 
it is sufficient. Section 15, supra; U. S. v. Nisbet (D. C.) 168 Fed. 
1006; U. S. V. Simon (C. C.) 170 Fed. 680; U. S. v. Meyer, Id., 982; 
U. S. V. Plaistow (D. C.) 189 Fed. 1006. As stated by Judge Hanford 
in the Nisbet Case: 

"The ninth section of the act of Congress above referred to, under which 
the pétition for naturallzation was flled, is spécifie and mandatory In re- 
quiring that the hearing should be in open court, and that the applicant and 
witnesses should be examined under oath 'before the court and in the prés- 
ence of the court' ; and, except as provlded in the tenth section, the court 
was not authorized to receive or conslder évidence taken by dépositions out 
of the présence of the court. Without the dépositions, there was a lack of 
évidence to establish the facts necessary to entitle the défendant to be- 
come a naturalized citizen of the United States. The manifest intention of 
Congress, in the cnactment of the naturallzation law of 1906, was to pre- 
scribe rigid rules to be observed by the courts in naturallzation proceedlngs 
and to correct the abuse of laxity in such proceedlngs. Therefore a court 
may not, in the exercise of assumed discretionary power, admit an allen to 
cltlzenship who has failed to establish hls right by the kind of évidence which 
the statute demanda." 

This would seem to be a correct construction of the act, and the 
other cases cited will be found to be in harmony with that view. The 
suggestion in. United States v. Luria (D. C.) 184 Fed. 643, imputing a 
somewhat différent meaning and effect to the phrase "illegally pro- 
cured," was made in a case where that feature of the act was not in- 
volved, and what is there said on the subject of its meaning must 
therefore be regarded as obiter. 

[3] Nor do I perceive any good reason why the facts stated in an 
affidavit of this character may not be made on .information and belief ; 
the statute being silent upon the subject, and the proceeding being 
strictly civil, and not criminal. The provision requiring the affidavit 
must hâve a reasonable construction, that will enable it to hâve appli- 
cation to the varying circumstances under which it may be désirable: 
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to invoke ît. In the very nature of things, many instances are likely 
to arise where, although there is good reason to believe the statute has 
been violated, the agent making the investigation and swearing to the 
affidavit is without personal knowledge of the facts, and there is no 
one having such knowledge wilUng to be sworn. The statute would 
prove impotent indeed if, in such a case, it could not be put in motion 
for want of some one with personal knowledge of the facts consti- 
tuting the particular fraud or illegality. As suggested in Leigh v. 
Green, 64 Neb. 533, 90 N. W. 255, 101 Am. St. Rep. 592: 

"Where a showlng by afflcTavit Is requlred as to facts which are necessarily 
matters of information and belief, an affidavit on Information and belief ought 
to sufRee. The statute should recelve a constnietlon in accordanee wlth com- 
mon sensé. It was not Intended to requlre perjury, and, as It requires affi- 
davits as to matters involving légal opinions and conclusions of law and 
fact, It must contemplate that such affidavit will be made upon the only basls 
on wliich such opinions and conclusions can be reached." 

This language is peculiarly applicable to the character of facts requir- 
ed to be inquired into under this statute for the information of the dis- 
trict attorney. They are, in their very nature, of a character of which 
Personal knowledge may not readily be had, and will f requently dépend 
for their value upon their légal effect. See, also, Smith v. Collis, 42 
Mont. 350, 112 Pac. 1070, Ann. Cas. 1912A, 1158; 2 Corpus Juris, § 
87, p. 355, and cases cited. 

[4] It is further urged that the complaint discloses upon its face 
that the matters counted upon as the basis of the alleged invalidity 
of the defendant's certificate of naturalization are in the nature merely 
of irregularities in the proceedings of the court, which may only be 
corrected on appeal, and, further, that the order of the court granting 
naturalization is in the nature of a final judgment, which likewise 
may be attacked only by direct appeal therefrom, and is not open to 
collatéral attack. But thèse contentions are fuUy met and negatived 
by the principles announced in Johannessen v. U. S., 225 U. S. 227, 
238, 32 Sup. Ct. 613, 615 (56 h. Ed. 1066) where it.is held that an 
adjudication like that hère involved, while in some respects partaking 
of the nature of a judgment, "is in its essence an instrument granting 
political privilèges, and open, like other public grants, to be revoked 
if and when it shall be found to be unlawfuUy or fraudulently pro- 
cured," and that "the act in efïect provides for a new form of ju- 
dicial review of a question that is in form, but not in substance, con- 
cluded by the previous record, and under conditions aiïording to the 
party whose rights are brought into question full opportunity to be 
heard," and it is held that the act is, in this respect, a proper exer- 
tion of the législative will. 

The motion to dismiss is denied. 
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UNITED PRESS ASS'NS v. NATIONAL NBWSPAPEBS' ASS'N. 

(District Court, D. Colorado. September 6, 1915.) 

No. 6111. 

1. OONTBACTS <S=>313 — Anticipatort Beeach — Eenunciation. 

A renunciation of tlie obligations of a eontract by one of the parties 
must be unequivocal, and of the entire eontract, to constitute an antlci- 
patory breach, and must be accepted by the other party, to render the 
breach actlonable as a basis for the recovery of damages. 

[Ed. Note. — For other cases, see Contracta, Cent Dig. § 1279 ; Dea Dig. 
®=»313.] 

2. Damages (g=>125 — Beeach of Contbact — Failueb to Pat Installments 

Due — Future Pbofits. 

Under a eontract by plalntlff to fumlsh to défendant news reports 
for a dally paper for a term of years, to be pald for weeldy in advance, 
the failure of défendant to make the weekly payments after part perform- 
ance was not such a breach of the eontract In its entirety m a légal sensé 
as to entitle plaintifC, on discontlnuance of the service, to recover as dam- 
ages future profits it might hâve made durlng the remainder of the term, 
but it might, at its élection, termlnate the eontract and recover for past 
service, or continue performance and recover therefor. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 339-343 ; Dec. 
Dig. <S=5l25.] 

At Law. Action by the United Press Associations against the Na- 
tional Nevs^spapers' Association. Judgment for plaintiff for part of 
claim. 

Tyson Dines, Jr., of Denver, Colo., and Glendy B. Arnold, of St. 
Louis, Mo., for plaintiff. 

Jno. T. Bottom, of Denver, Colo., and Frank M. Lowe, of Kansas 
City, Mo., for défendant. 

LEWIS, District Judge. The plaintiiï is a New York corporation ; 
its business is the gathering of news throughout the United States and 
other countries, preparing news reports thereon and selling said re- 
ports, with the privilège of publishing the same, to newspaper publish- 
ers throughout the United States. 

The défendant is a Colorado corporation, and owns and publishes 
the Kansas City Post at Kansas City, Missouri. 

In 1909 plaintiff and défendant entered into a written eontract by 
which the plaintiff agreed to furnish and the défendant agreed to take 
for its newspaper at Kansas City the Full Day and Saturday Night 
news reports at a named considération to be paid weekly in advance. 
The reports were to be brought into Kansas City and delivered over tel- 
egraph or téléphone lines, and the défendant further bound itself to 
provide a suitable room in the office of the Kansas City Post for the 
plaintiff's operator, and also to furnish to the plaintiff free of charge 
the local news which might be gathered by the défendant within twenty- 
fîve miles of said office. 

The life of the eontract extended to November 1, 1914. The eon- 
tract was executed on both sides to the mutual satisfaction of the 

Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
227 F.— 13 
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parties, barring an occasional complaint by each, until the 7th day of 
Febrùary, 1911. On that day the défendant wired Mr. Lee, plaintifif's 
vice-président, as f ollows : 

"We désire to notify you that we do not flnd the TJnited Press service 
satisfactory nor aceording to your représentations to us. Tou will therefore 
discontinue the daily service after this vs'eek. We would like to contract with 
you for your Saturday Night service alone." 

On the same day Mr. Lee replied, expressing surprise at the no- 
tice and saying, "We f eel that your contract obligations should be ful- 
filled;" that he believed the service valuable to the Post and to dis- 
continue would represent a serious loss to the plaintiff. On Febrùary 
11, 1911, F. G. Bonfils, acting for the défendant, notified the plaintiff's 
local agent, who had charge of the plaintifï's office in the building and 
rooms where the Post was printed, that the défendant had determined 
that ît would no longer take the plaintiff's day service; that it would 
like to make a new arrangement by which the plaintifï would f urnish 
the défendant the night service (Saturdays), but that if the new ar- 
rangement could not be made plaintifï would hâve to vacate its office 
with the Post, concluding: 

"We request a deflnite and positive ansvfer, and would ask that you take 
time to obtain such ansvper in full f rom your company and, until that lime, the 
matter will be left open." 

On Febrùary 14, 1911, Mr. Lee for the plaintifï wrote Mr. Bonfils, 
representing the défendant, acknowledging receipt of Mr. Bonfils' 
letter of the llth, addressed to the local agent at Kansas City. Mr. 
Lee again expressed surprise at the attitude of the défendant, and 
refers to an interview which he had recently had with the manager of 
the Post, in which it had been suggested that the défendant had ex- 
pressed a désire to discontinue the plaintifï's service, and says that the 
plaintifï does "not feel justified in altering the terms of our agree- 
ment" ; iirges that the agreement be kept, points out the advantages 
to both parties in keeping it, and closes : 

"If you can suggest some more équitable adjustment of the matter, we will, 
of course, be pleased to give it every considération." 

The controversy was then dropped. The plaintifï's agent remained 
at his office in tlie Post and received and delivered to the défendant 
news reports sent by the plaintifï, and the défendant gave the plain- 
tifï's agent at the Post access to the local news which it had gathered. 
But the défendant did not make the weekly payments stipulated for in 
the contract. While matters were in this condition and on March lOth, 
1911, Mr. Lee, who was then at Kansas City, sent a letter on the 
part of the plaintifï to the défendant in which he called attention to the 
clause of the contract requiring the weekly payments to be made 
in advance, stating that the défendant was then in arrears for five 
weeks ($875), ending the next day, 

"and we notify you that unless arrearages are paid up and your weekly pay- 
ments in advance begun on March 1.3th, 1911, we will conslder your default as 
a breach by you of the contract, and will proceed to coUect the amount then 
owing for service actually rendered, and the damages accruing to us on ac- 
count of the failure on your part to carry out the contract." 
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The arrearages vvere not paid as demanded, and on March 13th, the 
plaintiff gave up its office with the Post, took jts receiving agent awaj 
and took out its facilities for receiving and delivering to the Post 
its news reports. 

Thereafter on March 22, 1913, plaintiff brought this action to recover 
the $875 and damages claimed to hâve accrued to it for the alleged 
breach of the contract on the part of the défendant. The def endant's 
answer admits the indebtedness of $875 and the plaintifï is, of 
course, entitled to a judgment for that amount without more; but 
the défendant dénies that it broke the contract; allèges that the 
service rendered by the plaintiff was poor and inefficient and not in 
accord with what it conceived was the obligation of the plaintif 
under the contract, and then allèges : 

"That notwithstanding said fréquent complaints, sald failure on the part 
of plaintiff to comply with the terms of its contract continued until on or 
about the llth day of March, 1911, when plaintiff surrendered and abandoned 
the contract sued on and discontinued its service to défendant of both day 
and Saturday night service, removed its wires and operator froin the olfice of 
this défendant, and thus terminating by its own unlawful acts the contract 
upon which the pétition in this cause is founded." 

The first question then for considération under the pleadings and 
proof is whether the conduct of the défendant was such as to operate 
as a breach of the contract on its part and thus constitute a basis 
for an action for damages. 

[1] 1. There is no doubt that the def endant's telegram of February 
7th, and letter of February llth, to the plaintiff were déclarations of 
renunciation on its part, and if the plaintiff had accepted them as 
such they would hâve been équivalent, for the purposes in hand, to a 
breach by the défendant ; for an accepted renunciation opérâtes as a 
breach. No man can complain if he is taken at his word. But the 
plaintiff did not accept the renunciation. It entered into a discus- 
sion as to the advisability for such action from the standpoint of each 
of the parties ; it continued to render the services required of it under 
the contract for more than a month thereafter, and accepted perform- 
ance, in part, on the part of the défendant. A renunciation of the 
obligations of a contract by one of the parties must be unequivocal 
' and of the contract and its obligations in its entirety, in order to op- 
erate as an anticipatory breach. When that has been done the other 
party has an option open to him which he must exercise before he is 
entitled to maintain an action for damages as for breach of the 
contract ; i. e., he must accept the renunciation, and then he can sue. 
If he does not désire to take his adversary at his word and accept 
the renunciation he may treat it as inoperative and keep the con- 
tract open; i. e., he may reject the renunciation; and in that event 
he cannot sue as for a breach of the contract. If the contract re- 
mains open it is open for ail purposes and for the benefit of ail parties. 
Its obligations on each party for performance stand unaffected by prior 
notice of renunciation and its rejection. In support of this principle 
it is hardly necessary to cite more than Roehm v. Horst, 178 U. S. 1, 
20 Sup. Ct. 780, 44 L. Ed. 953, s. c, 84 Fed. 565, in which the au- 
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thorities, English and American, are exhaustively reviewed. For 
additional authority in support of the proposition see Marks v. Van 
Eeghen, 85 Fed. 853, 30 C. C. A. 208; GaNun v. Palmer, 202 N. Y. 
483, 96 N. E. 99, 36 L. R. A. (N. S.) 922; Roeblings Sons Co. v. Fence 
Co., 130 111. 660, 22 N. E. 518. 

A very early déclaration of the rule is found in Hochster v. De 
La Tour, 2 E. & B. 678, to which many of the authorities in this 
country refer. It was làter said by Lord Campbell, Chief Justice, 
speaking for the Court of Queen's Bench, in Avery v. Bowden, S E. 
&B. 714: 

"According to our décision in Hochster v. De La Tour (2 E. & B. 678) to 
which. we adhère, if the défendant, within the running days and before the 
déclaration of war had positively informed the eaptaln of The 'Lebanon' that 
no cargo had been provided or would be provided for him at Odessa, and 
that there was no use in his remaining there any longer, the captain might 
hâve treated this as a breach and renunciatlon of the contract; and there- 
upon, sailing away from Odessa, he might hâve loaded a cargo at a friendly 
port from another person; whereupon the plaintifC would hâve had a right 
to maintain an action on the charter party to recover damages equal to the 
loss he had sustained from the breach of contract on the part of the défend- 
ant. The language used by the defendant's agent before the déclaration of 
war can hardly be considered as amounting to a renunclation of the contïact ; 
but, if It had been much stronger, we conceive that it could not be considered 
as constitutlng a cause of action after the captain still continued to Insist 
upon having a cargo in fulflllment of the charter party." 

On appeal to the Exchequer Chamber the judgment was affirmed 
notwithstanding it was there f urther noted that it appeared : 

"That In conversation between plalntifC and défendant In England, after 
the déclaration of war between England and Russia, défendant told plalntifl 
that he had determined not to load the ship, but to rely on the Chapter of Acci- 
dents, and that he had telegraphed to his agent at Odessa not to purchase a 
cargo." 

The principle was adhered to in Tohnston v. Milling, 16 Q. B. D. 
470, decided in 1886. 

[2] 2. The plaintiff having declined to accept the renunciation of 
the contract declared by the défendant on February 7th and llth, we 
come to consider the only other ground on which it could be claimed 
that the défendant had committed a breach as a basis for the recovery 
of damages, to-wit, its failure to comply with the written demand 
of the plaintiff made on March lOth: 

"We notify you that unless arrea rages are paid up and your weekly pay- 
ments in advanee begun on March 13th, 1911, we will consider your default 
as a breach by you of the contract, and wlll proceed to collect the amount 
tlien owing for services actually reudered, and the damages accruing to ua 
on account of the failure on your part to carry ont the contract." 

It is unnecessary to give extended considération to the failure of 
the défendant to pay the arrearages as demanded as constituting a 
breach. The non-payment of the several instalments constituting the 
sum of the "arrearages," weekly in advanee, had undoubtedly been 
waived by the plaintiff in its continuing to furnish reports thereafter. 

The matter of importance in this respect is the failure of the de- 
fendant to pay in advanee the instalment for the ensuing week, which. 
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confessedly, it did not do. Did this failure constitute a breach of 
the contract in such légal sensé as to enable the plaintiff, by reason 
thereof, to recover as damages future profits which it might hâve 
made for the remainder of the term? This is the character of the 
relief which it seeks. The contract was entire, and was not broken 
up into separate parts as separate contracts on account of the provi- 
sions for payment by weekly instalment. After performance was 
begun the failure of the défendant to pay an instalment, as provided 
in the contract, would not absolve the plaintiff from its obligation to 
continue performance on its part, unless it terminated the contract for 
such failure. The contract itself did not undertake to give any other 
effect to such failure to pay than that placed on it by the law. True, 
the obligation to pay each instalment in advance was in the nature 
of a condition précèdent, yet it was an independent covenant, and for 
each default there was only the ensuing légal remedy therefor. Nor- 
rington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366 ; Cherry 
Valley Iron Works v. Florence Iron River Co., 64 Fed. 569, 12 C. 
C. A. 306 ; Manuf acturing Co. v. Royer Wheel Co., 105 Fed. 324, 44 
C C A 523 

'in'Uud V.' Land & Water Co., 153 U. S. 564, 578, 14 Sup. Ct. 928, 
932 (38 h. Ed. 822) it is said : 

"In the learned note of Serjeant Williams to the early case of Pordage v. 
Cole, 1 Saund. 320a, It is said that 'if a day be appointed for payment of 
money, or part of it, or for doing any other act, and the day is to happen, or 
maij happen, iefore the thing which is the considération of the money, or 
other act, is to be performed, an action may be brought for the money or for 
not doing such other act lefore performance; for it appears that the party 
relied upon his remedy, and did not intend to malie performance a condition 
précèdent ; and so it is where no Urne is flxed for performance of that which 
is the considération of the money or other act.' " 

The principle was directly presented and considered in Wharton 
V. Winch, 140 N. Y. 287, 35 N. E. 589, and it is there said : 

"It is undoubtedly true that the defendant's failure to pay the instalment 
was such a breach of the contract as absolved the plaintiff from ail obligation 
to further perform on his part while the default contlnued. Nor was he 
bound to grant the défendant any indulgence, and walt for any period of 
time, in order to enable him to make good his broken promise. In that sensé, 
punctual payment was a condition précèdent. The obligation of the plaintiff 
to proceed under the contract depended upon it. If It was not fulfiUed, one 
of two courses was open to the plaintiff. He might at once rescind the con- 
tract and refuse to go on, and immediately recover for the materials fumlsh- 
ed and the services rendered under it; or he might proceed with the per- 
formance of the contract on his part, and at the same time, if he chose, bring 
suit to recover the past due instalments." 

Also in Beatty v. Lumber Co., 77 Minn. 272, 79 N. W. 1013, it is 
said: 

"It is doubtless true that a failure to pay the instalment due was a breach 
of the terms of the contract, and they were not bound to walt for the de- 
fendant to make the payment, and plaintiffs then had the rlght to abandon 
the contract, or they might hâve continued to perform the services, and hâve 
brought suit for the instalments due. Although the plaintiffs abandoned the 
contract on th« very day of the defendant's failure to pay them the instal- 
ments due, yet the défendant placed no obstacle in the way of their golng on 
with the work, unless a failure to pay the instalment due can be so regarded. 
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But there Is nothing in thé contract which makes a failure to pay an insl re- 
nient due at a stated time a condition précèdent to the f urther prosecution of 
ttie work, and whieti made its non-payment sucli a violation of tlie contract 
as to authorize tlie other party to abandon tlie work, and sue upon it as for 
havlng been prevented fi-om completlng It by the act of the party who had 
thus failed to perform such condition précèdent; hence the law cannot infer 
sûch a conséquence from the ordinary obligation to pay money at a particular 
time or upon the completion of a specified part" 

The same principle is given récognition and enforced in the fol- 
lowing: Cox v. McLaughlin, 52 Cal. 590; Id., 54 Cal. 605; Porter 
V. Réservoir Ce, 100 Cal. 500, 35 Pac. 146; Bethel v. Salem Imp. 
Co., 93 Va. 354, 25 S. E. 304, 33 L. R. A. 602, 57 Am. St. Rep. 808; 
Palm V. O. & M. R. Ce, 18 111. 217; Christian Co. v. Overholt, 18 
m. 223; Moore v. Taylor, 42 Hun (N. Y.) 45, 58; Kendall B. N. 
Co. V. Com'rs, 79 Va. 563; Weber v. Insurance Ce, 5 Mo. App. 51, 
55; Fitzgerald v. Hayward, 50 Mo. 516; Bean v. Miller, 69 Mo. 384. 

It mày be that the action taken by the plaintifif on March lOth as 
above noted, and thereafter in withdrawing its agent and appliances 
from the defendant's office and declining to further perform the con- 
tract on its part was somewhat induced by the telegram and letter 
which it received from the défendant on February 7th and Uth, but 
we hâve already seen that its failure to then take the défendant at its 
■Word and stand upon an anticipatory breach had the efïect of keeping 
the contract open for the benefit of both parties ; and thereafter the 
défendant did nothing upon its part, except its failure to pay instal- 
ments, that in any wise indicated that it would not continue to per- 
form the contract. The plaintifï's agent remained in its office and 
furnished the reports as required by the contract, and it furnished 
to the plaintiff the news locally gathered. And of more importance 
is the fact that the plaintiff indicated by its notice to the défendant of 
March lOth that it did not in any respect take the threatened action 
on its part for any other cause than defendant's failure to meet the 
instalments. We therefore, feel that the principle of law declared in 
the cases above cited is directly applicable, and that the plaintiff is 
not entitled to recover profits which it would hâve made by continu- 
ation of performance as damages. 

I attach hereto a finding of facts, and hâve indicated on the margin 
the action of the court on each request for instruction. • 

The défendant has conceded that five instalments are unpaid, for 
which the plaintiff will hâve judgment, with interest thereon from 
March, 1911, at eight per cent., making a total sum of $1,190,00 and 
costs, and judgment is so ordered. 
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COLLINS V. BRADLEX CO. 
(District Court, W. D. Wisccmsin. . October 30, 1915.) 

1. EQUITY ®=>3C2 — rLEADING — MOTION TO DiSMISS. 

Under equity rule 22 (198 Fe<l. xxiv, 115 C. C. A. xxiv) and Act March 
3, 191Ô, c. 00, 38 Stat. 956, which provides that "any party to the suit 
sliall hâve tlie riglit, at any stage of tlie cause, to amend liis pleadings so 
as to obviate the objection that his suit was not brought on the right 
side of the court," a motion to dismiss a bill because complainant has 
an adéquate remedy at law will not lie. 

[Ed. Note.— For other cases, see Equity, Cent Dig. S| »58-961; Dec. 
Dlg. ®=î362.] 

2. Eqtjitt <S=>441 — Suit foe Enfobcement of Deoeee — Suit in Equitt. 

A bill in equity is the proper remedy for enforcing a decree of another 
court of equity for an accouuting. 

[Ed. Note. — For other ca-es, see Equity, Cent Dig. §§ 1058-1064; Dec.. 
Dlg. <g=5441.] 

3. CoNTBACTS <S=>355 — Actions — Judoment. 

Complainant had a clsiim against défendant corporation, which a ma- 
Jority of the stockholders acknowledged and were willing to pay, but be- 
cause of dissent of the remaining stockholders they caused défendant 
to pay their proportionate share of the claim, taking an agreement from 
complainant to assign to défendant a proportionate share of any sum re- 
ceived by suit. In a suit on the elaim the court treated such agreement 
as a payment, and entered decree only for the balance due. Eeld, that by 
such action défendant obtained the full beneflt of the agreement, and 
conld not claim thereunder any share of the sum recovered by the- 
decree. 

[Ed. Note. — For other cases, see Contracts, Dec. Dlg. i@=355.1 

In Equity. Suit by Wallace G. Collins against the Bradley Com- 
pany. On motion to dismiss and final hearing. Motion denied, and 
decree for complainant. 

C. H. Van Alstine, of Milwaukee, Wis., and H. H. Field, of Chi- 
cago, m., for plaintiff. 
Jones & Schubring, of Madison, Wis., for défendant. 

SANBORN, District Judge. Final hearing on bill in equity to 
enforce a decree in an accounting suit between the same parties, ren- 
dered by the United States District Court of the state of Washington. 
By the bill the equity jurisdiction is alleged to dépend upon the fact 
that this action is brought to enforce a decree in chancery, and also 
that défendant will claim an unjust set-ofï against part of that de- 
cree, if any action at law is brought upon it. Défendant filed its an- 
swer and counterclaim, setting up such set-off, and at the hearing 
filed a motion to dismiss the suit, on the ground that the bill does not 
state a case on the merits and that plaintiff has an adéquate remedy at 
law. Evidence was taken, and the case submitted on the motion, plead- 
ings, and proofs. 

It appears that the Washington suit was one of accounting, brought 
upon an oral contract between Collins and one William H. Bradley, to 
the effect that the former should hâve a 26% per cent, interest in the 
profits of certain tiniber land which Collins was instrumenta:! in ac- 

^=5)For oth.er cases see saœe toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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quiring for the Bradley Company. Collins' contract being oral, it 
was claimed by the défendant that he was not a compétent witness 
as to its terms under the Washington statute, because William H. 
Bradley was not living at the time of the hearing. The court, how- 
ever, held that Collins was a compétent witness. The total profits 
realized on the sale of the property were $279,500.33, of which the 
interest of Collins under the agreement was $93,166.77. In the orig- 
inal bill in the Washington suit it was alleged that the total profits 
were about $282,000, and Collins' share about $94,000, and that the 
Bradley Company had paid (or caused to be paid) to Collins $74,739, 
but refused to pay any further sum. Later an amended bill was filed, 
so drawn as to omit the allégation of partial payment, and claiming 
the whole of Collins' share. The original bill was filed November 
10, 1910, and the amended bill in April, 1911. 

After the death of William H. Bradley an agreement, called Ex- 
hibit A, was made between Collins and four of the stockholders of 
the Bradley Company, owning five-sixths of its stock, to the effect 
that there should be paid to Collins, on account ol profits on the 
transactions aforesaid, such proportion of 26% per cent, of the net 
profits as the stock held by each shareholder signing Exhibit A should 
bear to the entire capital of the corporation. And on August 12, 1907, 
after the whole of the net profits had been realized, Collins signed a 
paper, known as Exhibit B, in which Collins acknowledged payment 
of $72,842.97, in considération whereof he assigned to the four stock- 
holders who signed Exhibit A ail his interest under Exhibit A, and 
then proceeding as f ollows : 

"And in case I diall prosecute to final .ludgment and obtaln a recovery of 
any sum against Bradley Oompany upon my claim for 26% per cent, of the net 
profits realized upon said lands, which claim Is referred to in sald contract, 
then and thereupon said Bradley Company shall be entltled to, and shall hâve 
from nie, on demand and without further considération, an assignment and 
transfer to it of an undivided 4i)98i^/6000 share of such judgment, and in case 
I should fail or negleet to make such assignment and transfer, this recelpt 
shall operate as a discharge and satisfaction pro tanto of such judgment." 

The reason why Exhibits A and B were made was that there was 
a dispute between the stockholders as to the validity of Collins' claim. 
The Bradleys, holding five-sixths of the capital, were willing to con- 
cède validity, and pay the claim in full. But one shareholder, Mrs. 
Kelly, owning the rest of the capital, took the position that the Collins 
agreement was never made, if actually made was oral, could never 
be proved after the death of William H. Bradley, and that the corpo- 
ration should vigorously défend. So the Bradleys signed Exhibit A, 
the corporation paid the $72,842.97, which was their proportion of 
Collins' claim, and the corporation in turn withheld a like amount 
from thèse sbareholders out of the dividends they would otherwise 
bave received, derived from the net profits. 

When the accounting suit came on for hearing, Collins testified to 
the contract, and the court decided that he was a compétent witness. 
Counsel for plaintifl: also ofilered in évidence Exhibits A and B. 
Thèse papers, not being contracts of the corporation, were vigorously 
objected ^o by défendant as entirely improper, tending to improperly 
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influence the court on the main question of the existence of the oral 
agreement. They were admitted, however; the court stating that 
they would not be considered on the merits. After deciding that Col- 
lins' testimony was admissible, and that the contract was established, 
the court in his opinion said : 

"The relief to which the eomplainant Is entltled, and the form of the decree, 
was not diseussed at the hearing or in the briefs. The bill did not glve crédit 
for the sums paid by the corporation under the agreement between the stock- 
holders as above set forth, perhaps from a désire on the part of the eomplain- 
ant to protect thèse stockholders from further liability. I am of opinion, how- 
ever, tliat the payments thus œade must be treated as If made by the corpora- 
tion, and the stocisholders mnst settle thelr equlties between themselves as best 
tJiey can. The eomplainant is entitled to the balance due as above stated, wlth 
interest and costs, and a decree will be entered accordlngly." 

In the decree it was found that plaintiff was entitled to $93,166.17, 
and after applying the payment he should recover the balance, with 
interest, amounting to $22,837. 

[1] Remedy at Law. Défendant has moved to dismiss on the 
ground that plaintiff has an adéquate remedy at law. No such motion 
Hes under equity rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv), providing 
only for a transfer to the law side. The rule is much broadened by 
Act March 3, 1915, c. 90, 38 Stat. 956, creating section 274a of the 
Judicial Code. Under this législation : 

"Any party to the suit shall hâve the right, at any stage of the cause, to 
amend his pleadings so as to obviate the objection that his suit was not 
brought on the right side of the court." 

The statute undoubtedly applies to this action, although passed after 
its commencement. The equity rule and the statute hâve swept away 
entirely any and ail technical objection whatsoever. While the Con- 
stitution préserves the right to a jury trial in every action at law, the 
practice as to raising the objection is revolutionized. Defendant's mo- 
tion to dismiss may be taken as a motion to transfer the case to the 
law side, if the remedy at law is adéquate; so it is imnecessary to 
consider that question. 

[2] Plaintiff argues that he has no complète or efficient remedy at 
law, because it is doubtful whether a court of law could relieve him 
from the quoted clause of Exhibit B, providing for an assignment of 
five-sixths of the amount decreed. Plaintiff further urges that a bill 
in equity is the proper remedy for enforcing a decree, under Shields 
V. Thomas, 18 How. 253, 15 L. Ed. 368. Shields v. Thomas was an 
equity suit, brought, like this, to enforce payment of a decree. The 
court say : 

"With respect to the charaeter and effects of decrees in chaneery, although 
they now rank in dignity upon an equality with judgments at law, it is well 
known that they were once regarded as not being matters of record, and that 
the flnal process Incident to judgments at law was unknown to and not per- 
mitted fn courts of equity; that where such process has been permltted to 
them, it has been the resuit of statutory enactments. But the extension to a 
court of equity of the power to avall Itself of common-law process cannot be re- 
garded as Implyùig any abridgment of the original constltutional powers or 
practice of the former, but as cumulative and ancillary, or as leaving those 
powers and that practice as they formerly existed, except as they should hâve 
been expressly restrlcted. Amongst the original and undoubted powers of a 
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court of equlty Is that of enteitaining a blU filed for enfordng and caTi^ins 
into effeet a decree of tlie sauie or of a différent court, as tlie exigencies ol' 
the case or the Interests of tlie parties may require. Vide Story's Equity Piead- 
Ing, §§ 429, 430, 431, upon the auttiority of Mitford, Eq. PI. 95, and of Cooper's 
Eq. PI. 98, 99." Shalnwald v. Lewis (D. C.) 69 ï'ed. 487. 

It may also be noted that the provision, now f ound in section 267 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1163; section 
nZ, R. s. [Comp. St. 1913, § 1244]), adopted in 1789, was— 

"merely declaratory, making no altération in the rules of equity on the sub- 
ject of légal remédies, but only expressive of tlié law which bas goverued pro- 
ceedinfts in equity since their adoption in the courts of Eugland." Whitehead 
V. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 \j. Ed. 873. 

Référence was had to the English chancery System, unaffected by 
State laws. Smyth v. Ames, 169 U. S- 466, 516, 18 Sup. Ct. 418, 42 
Ly. Ed. 819.^ Under that system a decree for accounting was not, lilie 
a judgment at law, for so much money, but directed the défendant to 
account for and pay over a certain sum. In other words, such decrees 
were in personam, and not in rem. 1 Pom. Eq. Jur. § 170. It is true 
that, under the practice for tlie last hundred years or more, final de- 
crees for money in accounting suits hâve provided that complainant 
recover a definite sum, the same as judgments at law, and actions at 
law might be brought on such decrees. Pennington v. Gibson, 16 How. 
65, 14 L. Ed. 847. But it is also true that in the construction of 
section 723 the analogies of the English equity practice are to be fol- 
lowed, rather than the modified system of American courts. Shields 
V. Thomas is quite similar to the présent action, bas never been. dis- 
approved by the Suprême Court, and tliere is no reason for depart- 
ing from the rule there adopted. 

Whether a suit at law would afiford as prompt and efficient a rem- 
edy as this action is doubtful. Exhibit B provides that CoUins shall 
assign to Bradley Company a large share of the recovery, and if he 
does not do so five-sixtbs of the amount shall be ipso facto discharged. 
It is probable that the Washington decree amounted to a ruling that, 
when the $72,000 payment had been applied, the considération for Ex- 
liibit B failed, and that this could be adjudged at law as well as in 
■equity. At the same time an injunction restraining défendant from 
taking any benefit from that instrument is more efficient. 

Défendant loses nothing by being deprived of a jury trial. There is 
no disputed question of fact in the case. Had the action been on the 
law side, the court must hâve directed a verdict one way or the other. 
Obviously the question of remedy at law is of little or no conséquence 
in this particular case, especially in view o£ rule 22 and the législation 
of 1915." 

1 This rule Is subject to very few exceptions, one of whIch is a suit to re- 
«train vold taxes. In such a case the state law affords an adéquate remedy. 
Singer Sewing Machine Co. v. Benedict, 229 TJ. S. 481, 33 Sup. Ct. 942, 57 L. 
Ed. 12Sa 

2 IB the récent case of TJnlted States v. Illinois Smrety Ce, 226 Fed. 653, 
— O. C. A. — , in the Circuit Court of Appeals of this circuit, on rehearing, 
there was a motion to dismiss on the ground that the suit should hâve been in 
equity Instead of at law, and it was held that the objection was vvalved, but 
that it was of no practical importance which forum was the proper one, be- 
«ause the facts were praotically undisputed. 
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[3] Eifect of Exhihit B. This paper admitted that Collins had re- 
ceived $72,842.97 from the Bradiey Company, in considération whereof 
he assigned to it ail his daim under Exhibit A. Collins also agrées 
that, in case he shall obtain judgment and recover "any sum" against 
Bradiey Company on his claim for 26% per cent, of the profits of the 
lands referred to in Exhibit A, then Bradiey Company shall hâve 
from him, on demand and without further considération, an assign- 
ment of five-sixths of such recovery, "and in case I should fail or neg- 
lect to make such assignment and transfer this receipt shall bperate 
as a discharge and satisfaction pro tanto of such judgment." Défend- 
ant now claims that, since Collins has recovered $22,000 upon his claim 
for profits, he must assign five-sixths of it, and can in this action get 
only the remaining one-sixth. 

The plain answer to this contention is that défendant has already 
obtained, in effect, such assignment. The true intent and meaning of 
Exhibit B is that if ColHns should obtain judgment for the full amount 
of his claim, without any crédit for the sum paid him, then the judg- 
ment should be pro tanto discharged. Exhibit B grew out of Exhibit 
A, made between Collins and the shareholders. Bradiey Company 
did not sign Exhibit B, which v^^as not technically admissible in the 
Washington suit on behalf of the plaintiflf, although it might properly 
hâve been received, if ofïered by défendant as a payment, though de- 
fendant would never hâve offered it because of its implication of tlie 
justice of tlie demand. But it was received in évidence and given its 
full efïect by the trial judge. Thereby défendant obtained ail it could 
ever be entitled to under it, and cannot hâve any more. AH consid- 
ération for the agreement to assign failed as soon as the court gave de- 
fendant ail the benefit coming to it by virtue of its partial payment. 
The assignment, in substance and effect, was made by opération of 
law as soon as the crédit was applied, and défendant cannot hâve a 
second technical transfer in order to defeat a claim held just in the 
former decree. 

There should be a decree for the amount claimed, and an injunction 
restraining défendant from setting up any daim under Exhibit B, with 
interest and costs. 



THE ROCHBSTBE. 
(District Court, W. D. New York. September 7, 1915.) 

1. Admiralty <S=41 — SuiTS in Kem — Joinbee or Libelants. 

Whether or not a multiplicity ot persons havlng claims against a ves- 
sel sliall be permitted to unité In a single libel, or to consolidate thelr 
various libels, rests in the sound discrétion of the court. 

[Ed. Note. — For other cases, see Admiralty, Cent Dlg. §| 350-368- 
Dec. Dig. ©=41.] 

2. Admibalty <g=»41 — SuiTS in Rem — Joindeb or Libelants. 

A number of libelants, ail of whom were passengers on a steamer on 
the same voyage, may properly be permitted to joln In a single libel 
against the vessel to recover the damages sustained by each by reason 
of the bad quality or unfit condition of the food lurnished on such voy- 

Ê=»For other cases see same topic & KEY-NUMBBR in ail Key-Numoered Digests & Indexe* 
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âge, where tlie cause may be tried to the court; but where jury trial is 
demanded, under Rev. St. § 566 (Comp. St. 1913, § 1583), and the num- 
ber of llbelants is large, such joinder is not practicable. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 350-308; 
Dec. Dig. ©=341.] 

In Admiralty. Suit by John Bashaw and others against the steam- 
ship Rochester. On exceptions to hbel. Exceptions aliowed. 

Hamilton Ward, of Buffalo, N. Y. (Lewis A. McGowan and Indng 
W. Cole, of Buffalo, N. Y., o£ counsel), for libelants. 

Brown, Ely & Richards, of Buffalo, N. Y. (Burlingham, Montgomery 
& Beecher, of New York City, of counsel), for claimant. 

HAZEL,, District Judge. The claimant bas filed exceptions to the 
libel, a proceeding in rem, on the grounds that there is a misjoinder 
of parties libelant and that, under admiralty rule 30 (29 Sup. Ct. 
xlii), the bond filed herein is insufficient. The libelants, who were 
passengers on the steamer Rochester on a voyage from Bufïalo to Put- 
in-Bay, Obio, and Détroit, Mich., and return, hâve joined in an action 
to recover damages alleged to hâve been sustained by them from the 
pollution of food and water during the voyage, owing to improper 
equipment, by reason of which they became sick and diseased aboard 
the vessel and after leaving it; some suffering from enteritis, and 
others from ptomaine poisoning and typhoid. 

[ 1 ] The consolidation of two or more actions in admiralty is based 
upon the fact that such actions are ordinarily in rem against the com- 
mon res, a proceeding which nécessitâtes a seizure of the libeled ves- 
sel to bring her within the custody and control of the court. Whether 
a multiplicity of persons having claims against the vessel shall be 
' permitted to unité in a single libel or to consolidate varions libels rests 
in the sound discrétion of the court. Indeed, section 921 of the Re- 
vised Statutes (Comp. St. 1913, § 1547) expressly authorizes the court 
in actions of like nature, or relating to the same subject-matter, to 
make such orders and rules concerning the procédure as may be re- 
quired to avoid unnecessary cost or delay in the administration of 
justice, and to consoHdate when it appears reasonable to do so. In 
the présent case it is not difficult to perceive the propriety and reason- 
ableness of joining the différent causes of action in a single libel. 
Even at common law is recognized the consolidation rule, which orig- 
inated in England with Lord Mansfield, because of the expense and 
delay attending the trial of a multiplicity of actions. In Mutual Life 
Insurance Co. v. Hillmon, 145 U. S. 285, 12 Sup. Ct. 909, 36 L. Ed. 
706, the rule of joinder in insurance causes was adopted as provided 
for in section 921 of the Revised Statutes. 

In Salmon Falls Mfg. Co. v. The Tangier, Fed. Cas. No. 12,267, it 
was held that in case of joinder of parties libelant the évidence relat- 
ing to questions common to ail was to be taken but once, and when 
thèse were determined the cases became separate and independent, 
each litigable on its own merits. It was said in that case that such 
a Consolidated proceeding was authorized by the gênerai principles of 

©sjPor other casea ses same topio & KEY-NUMBBR In ail Key-Numtered Digests & Indexes 
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admiralty practice, and was not a right confined to seamen suing for 
wages, but extended to ail parties in analogous cases. In Ivambert et 
al. V. Rich et al., 12 How. 347, 13 L. Ed. 1017, the Suprême Court 
said that where there were several daims against a vessel, founded 
upon common in jury and loss, it was fit and proper that the pro- 
ceedings should be joined by allowing the libelants to unité in a single 
libel. Thus it will be observed that the rule as stated in Oliver v. 
Alexander, 6 Pet. 143, 8 L. Ed. 349, has been broadened to include a 
proceeding wherein there is shown to exist common responsibility to 
a number of persons. The Prinz George (D. C.) 19 Fed. 653, affirmed 
(C. C.) 23 Fed. 906; The Oregon, 133 Fed. 609, 68 C. C. A. 603. 
Thèse adjudications were based on somewhat différent facts, but they 
are nevertheless authorities for joinder o£ parties libelant where 
claims are asserted against a common res. 

[2] In the présent case the libelants hâve demanded a trial by jury 
under section 566 of the Revised Statutes (Comp. St. 1913, § 1583), 
giving such right in cases of contract or tort arising on a vessel or in 
connection with navigation upon the Great Lakes and Connecting wa- 
ters ; but there is manifest difficulty in disposing of a multiplicity of 
causes of action by a jury in a single suit, especially in a case like this, 
where the injuries sustained are such as to entitle each libelant to a 
separate and distinct compensation involving testimony of différent 
witnesses in each individual case as to the nature and extent of the 
injuries, and involving no doubt conflicting opinions of médical ex- 
perts. I think such perplexity and confusion would attend such a 
trial as to make it embarrassing, if not wholly impossible, to properly 
décide and dispose of each case. It certainly would be extremely 
difficult for the jury to retain in their minds the various individual 
injuries complained of (49 or 59 in number, if additional actions are 
Consolidated), the testimony in relation thereto, and the différent 
amounts of compensation to be awarded. Proctor for libelants, 
insisting upon the right to trial by jury, suggests that, after the jury 
has established and reported to the court the liability of the vessel, 
the question of damages should be passed upon as a spécial issue 
by the same jury or by différent juries ; but such a proceeding would 
not appreciably lessen the difficulty of the trial, and therefore the 
order of consolidation or joinder heretofore made at the time the 
libel was filed should be vacated, unless trial by jury is waived by 
libelants. 

The exception, therefore, to the prosecution by libelants of a single 
libel will be allowed, unless such libelants within 10 days withdraw their 
demand for trial of the issues by jury, in which case the said order 
of consolidation or joinder will remain in force and effect. 

The exception arising from the insufficiency of the bond for costs 
heretofore filed herein is not without merit, and will be allowed, unless 
the libelants who are nonresidents file, under local admiralty rule 30, 
a new bond for costs in the amount of $1,200. 

So ordered. 
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UNITED STATES v. PHILADELPHIA & R. RT. CO. 

(District Court, E. D. Penusjivauia. September 27, 1915.) 

Nos. lS-20. 

1. Grand Juky ©=330— Dischaege — What Constitutes. 

While Judicial Code (Act Mardi S, 1911, c. 231) f 285, 36 Stat. 116G 
(Comp. St. 1913, § 1262), déclares that District Courts may discliarge 
thelr grand juries whenever they deem a continuance of the sessions o£ 
such juries unnecessary, a grand jury, unless dlscharged by the court, 
continues to exlst until the end of the term, though it does not continue 
in session; hence, though relieved from service provlsionally, the grand 
jury may be recalled. 

[Ed. Note. — For other cases, see Grand Jurj', Cent. Dig. § 68; Dec. 
Dig. ©=30.] 

2. Grand Jury <®=»31 — Recall — Right to. 

Where the court relieved grand jurors provlsionally, and they were re- 
called by the niarshal, acting under the orders of the district attomey, 
the court may, the jurors being présent, order them to consider matters 
which It was desired to submit to them, and the challenge to the array 
wlU be overruled, though the grand jury, until authorized by the court, 
had no power to flud indictiuents. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 69; Dec. 
Dig. ®=31.] 

The Philadelphia & Reading Railway Company was charged vvith 
crime, and pleas in abatement were filed. On replication to such pleas. 
Pleas overruled. 

See, also, 225 Fed. 301. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Fa. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. [1] The main basis for the pleas in 
dbatement is the allégation that the grand jury for March term, 1915, 
was discharged on March 10, 1915. There is no question as to the 
regularity of the issuing of the original venire, nor of the summoning 
of the grand jurors in the first instance for the March term. Having 
been duly summoned, and having been sworn, the individuals became 
as a body the grand jury for the March term. 

Section 285 of the Judicial Code provides that : 

"The District Courts • * • may discharge their grand juries when- 
ever thely deem a continuance of the sessions of such juries unnecessary." 

Until discharged by the court, the grand jury, therefore, continues 
to exist until the end of the term, even though it does not continue in 
session. On March 10, 1915, Jtidge Dickinson did not détermine that 
he deemed a continuance of the sessions of the grand jury unneces- 
sary, and he did not terminate the existence of the grand jury as an 
organized body by disçharging the grand jurors at that time, for they 
were expressly instructed that they were relieved from service pro- 
vlsionally; that is, subject to notice of recall by the court, if so re- 
quested by the district attorney. As long as this body was in existence, 

®=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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it was unnecessary to order a new venire to issue to sunimon a new 
grand jury, under section 284 (Comp. St. 1913, § 1261). 

[2] The remaining question, then, is whether the grand jury which 
assembled on March 25, 1915, in pursuance of notification from the 
marshal, under the instructions of the district attorney, was recalled 
in such manner as to empower them to act upon the bills of indictment 
returned on March 31, 1915, against the défendant. 

While business is actually pending and unfinished before a grand 
jury, it may, at its own instance, adjourn to meet at a later day, either 
to suit its own convenience or that of the district attorney, upon his 
request; but that was not the situation in this case, and, without an 
order of the court, neither the district attorney nor the marshal had 
authority to order the grand jury to reconvene. If, in the présent in- 
stance, the grand jury had, without appearing in court, or without any 
order or authorization of the court, proceeded to consider new indict- 
ments laid before it by the district attorney, such sessions would haye 
been unauthorized, unlawful, and void. When the grand jurors as- 
sembled on March 25th in court before Judge Dickinson, they did 
not dérive any authority whatever from the notice they had received 
from the marshal, at the instance of the district attorney. Being prés- 
ent in court, however, and being the same persons constituting the 
grand jury for the March term, and not having been discharged, the 
court had power to order their recall forthwith, upon being advised by 
the district attorney that he desired to présent indictments before 
them. Upon the challenge to the array, Judge Dickinson held that he 
had not discharged the grand jury, so as to terminate its existence as 
a grand jury, and refused to sustain the challenge to the array, and, 
having them then in court before him, held that no other mandate 
was required to bring them into court. This was in eiïect an order at 
that time that they be recalled forthwith and proceed with their ses- 
sions. 

The pleas are therefore held insufficient, and overruled. 



In re I. S. EEMSEN MFG. CO. 

(District Court, B. D. New ïorlî. August, 1915.) 

Bankruptcy <S=»140 — Peopekty Vesting in Texjstee — Uneeoobded Condi- 
TioNAL Sale Contbacts. 

Bankr. Act July 1, 1898, c. 541, § 47a(2), 30 Stat. 557, as amended by 
Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), which 
vests a trustée, as to property coming into his possession, with "ail the 
rights, remédies and powers of a credltor holding a lien by légal or 
équitable proceedings thereon," does not entitle him as against the 
seller to hold property delivered to the bankrupt under a conditional 
sale contract reserving title, which, although unrecorded, is good under 
the State statute, except as against subséquent purchasers, pledgees, or 
mortgagees in good faltli. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 198, 199, 219, 
225 ; Dec. Dlg. <©=>140.] 

^=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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In Bankruptcy. In the matter of the I. S. Remsen Manufacturing 
Company, bankrupt. On application of the Adder Machine Company 
to compel trustée to deliver property to conditional vendor. Applica- 
tion granted. 

Black, Varian & Simon, of New York City, for claimant 
Winslow, Keenan & Budd, of New York City, for trustée. 

VEEDER, District Judge. This is an application by the Adder Ma- 
chine Company for an order directing the trustée to deliver to it a cer- 
tain machine. The machine in question was delivered by the claimant 
to the bankrupt on February 23, 1915, under a conditional contract of 
sale, which provided that title should remain in the claimant until the 
purchase price of the machine had been fully paid. Part of the pur- 
chase price remains unpaid, and the claimant, therefore, asks that the 
machine be returned. 

The bankrupt filed a voluntary pétition in bankruptcy on May 27, 
1915. The contract of February 23, 1915, was not filed in the office of 
the register of Kings county until after the trustée was in possession of 
the bankrupt estate, by virtue of which fact the trustée claims title to 
the machine under section 47a (2), of the Bankruptcy Act, which vests 
a trustée with the rights of a judgment créditer. But section 62 of 
article 4 of the Personal Property Law of this state (Consol. Laws, c. 
41) provides that : 

"AU conditions and réservations in a contract for the conditional sale of 
goods and chattels * * * sball be void as agalnst subséquent purchasers, 
pledgees or mortgagees, in good faith, aud as to them the sale shall be deemed 
absolute, unless such contract of sale, containlng such conditions and réserva- 
tions, or a true copy thereof , be filed as dlrected in this article." 

Accordingly the failure to file a contract of conditional sale makes 
the condition void, not as to ail creditors, but only as against subséquent 
purchasers, pledgees, and mortgagees in good faith. Section 47a (2) 
of the Bankruptcy Act does not purport to clothe a trustée with the 
rights Oif a subséquent purchaser. 

The contract of conditional sale hère in question is valid as to credi- 
tors, therefore valid as to the trustée, and the machine should be sur- 
rendered to the claimant. 
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HOET AY SING) v. UNITED STATES. 
(Circuit Court of Appeals, Third Circuit. October 28, 1915.) 
No. 1968. 

AUENS <®=532— Pboceeding fok Déportation op Chinese— Evidence. 

Eividence held insufiBcient to establlsh tlie citizenship of a Chlnese per- 
son arrested for déportation, under tlie statutory rule that he has tlie 
burden of proving aflirmatively liis right to be in this countrj'. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. S. Thomson, Judge. 

Proceeding by the United States for déportation of Hoey Ay Sing. 
Order of déportation affirmed by the District Court, and défendant 
appeals. Affirmed. 

The f ollowing is the opinion of the District Court : 

This case has given me considérable thought and solicltude, belng désirons 
on one hand of upholding the law, and on the other anxious to avold the In- 
iustice which would resuit in the déportation of one who la fact was an 
American citizen. A citizenship la the republlc is a right of great value. 
The law must be applied and adminlstered as we find it. The acts of Con- 
^ress are plain. Ohlnese cannot be naturallzed, and Chlnese laborers cannot 
be admltted into this country. By section 3 of Act May 5, 1892, c. 60, 27 Stat. 
25 (Comp. St. 1913, § 4S17), any Chlnese person arrested under the provisions 
of the act shall be adjudged to be unlawfully vrithin the United States, un- 
less he shall establlsh by affirmative proof to the satisfaction of the judge 
or commissioner Ms right to remaln. 

It was shown that the défendant Is a Chlnese laborer, and belng wlthin the 
United States the burden thus shifts upon hlm to establlsh that he is lawfully 
wlthin the country. There must not ouly be testimony to support this right, 
but the testimony should be of such character as to satlsfy the court of its 
truth. The défendant does not produce any certlficate of résidence, nor claim 
that any such was issued to hlm ; but he clalms that he was bom in the 
United States, of Chlnese parents, who were permanently domlclled and dolng 
business hère. If this were true, he would be a citizen of the United States, 
and therefore lawfully wlthin the country. I listened closely to the wit- 
nesses produced by the défendant, and bave read the testimony more than 
once with care, but find myself whoUy unsatisfled as to its truth. Although 
the testimony of the two Chinamen, Thick and Suey, if standing alone, mlght 
perhaps reasonably be persuasive of the fact that the défendant was bom lu 
California, yet this testimony cannot be divorced from the testimony of the 
défendant hlmself, which in my judgment is totally unrellable. In fact, the 
case of the défendant would be very much stronger, if the défendant had 
not testifled at ail. He does not prétend to hâve told the truth in many of his 
answers to the questions put to hlm in the prellmlnary examination. There 
lie said he did not know his father's or mother's name, or when his father 
died. He did not know how long he had been in the United States ; on what 
Street in San Francisco he was born ; how long he had Uved there, saylng 
that he was too llttle to remember the names of any of the streets. When 
asked where he had been llvlng, he said: "I bave no work; I go from one 
place to another." He said he bought his ticket Kimself — bought it in a small 
town, but did not know the name of the town where he got on the train. 
Ile later stated that he bought his ticket in Buffalo. He clalmed to hâve 
had a certificate of résidence, which was burned up at the time of the 
carthquake in S^n Francisco. He could not say how much he had paid for 
his ticket, or any place where he had worked in the United States. 

©s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Uigests & Indexes 
227 F.— 14 
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When one's position ts just and true as to any matter, he never needs to 
resoit to falsehood or prévarication to support It. Assuming that the défend- 
ant was concealing the truth, and attempting to keep the offlcers of the gov- 
emment in the dark at the preliminary hearlng, when he was examined in 
open court he was certalnly ealled upon to tell the truth, and this I am sat- 
Isfied he did net do. Hls story is that he bought a ticket in Buffalo on No- 
vember 4th and got on the train there by himself; that in about an hour 
he felt hungry, and when the train stopped got off to get a lunch, and then 
boarded the train agaln ; that when he got on the train in Buffalo he went 
asleep, and afterwards when he woke up he found the two men who were 
arrested with him in Pittsburgh; that he had never seen them before. I 
am thoroughly satlsfied that the défendant and the other two men who were 
arrested with him were traveling together, that they did not take the train 
at Buffalo, that their tickets were bought there for Baltimore, and that 
they were drlven by automobile to Springvllle, some 33 miles from Buffalo, 
where they took the train near midnlght. 

The conduetor states positively that no Chinamen got on the train at Buf- 
falo; that when the train stopped at Sprlngville three Chinamen, at least 
two of whom he identified, went to get on the trahi ; that he held them back 
for a moment, whil^ the passengers were alighting from the train ; that he 
had never seen any Chinamen get on at that station before; that they took 
Keats near each other on the train, and kept talking together ; that when he 
went to lift the tickets he found that they were stamped at Buffalo for Balti- 
juore, and that he became suspicions that ail was not right, and at the next 
stop telegraphed ahead, whlch was the cause of thelr arrest at Pittsburgh. 
ïhe tickets bore the same date and were of consécutive numbers. The testi- 
mony ot the conduetor is fully corroborated ■ by the company's agent and 
operator at Springvllle. He testlfled that three Chinamen were driven up to 
the station by two men in an automobile, which came from towards Buffalo; 
that the Chinamen went to the end of the baggage room, and stood there In 
the shadow of the dépôt awalting the train; that they did' not buy any 
tickets at his office ; and that when the train came they got on board to- 
gether. The two men remained until the train pulled out and then they 
drove away towards Buffalo. 

This, l feel assured, Is the truth, and it is Inconceivable to me that the de- 
fendant should thus deliberately falsify about tlils matter, except upon the 
theory that the position which he takes as a résident is false, and that he 
came into this eountry in violation of law. Guilt is always trying to hlde 
itself, and usually does the very thing which tends to expose rather than 
conceal. If the défendant and his comrades were lawfuUy in the eountry, 
havlng nothing to conceal, and being on an honest mission, they would nat- 
urally hâve taken the train at Buffalo; but If unlawfuUy within the United 
States, it was quite natural to flee when no one was pursuing. This act of 
défendant, in itself suspicions, becomes doubly so when coupled with hls false- 
hood concernlng it. I would hâve been glad to hâve been able to accept the 
testimony of hls witnesses as to the place of his birth as true, and to hâve 
declared that he is a citizen of the United States and lawfully in the eountry ; 
but I cannot be eonvluced that an honest cause could, in any likelihood, be 
so smlrched with falsehood. 

Under ail the clrcumstances, I am compelled to hold that the défendant is 
unlawfully within the United States, and the order o£ the commissioner is 
therefore aflirmed. 

Lowrie C. Barton, of Pittsbuirgh, Pa., for appellant. 
Daniel S. Horn, of Pittsburgh, Pa., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In the first instance the proceeding 
in this case was before a United States commissioner under the Chinese 
Exclusion Acts. The commissioner ordered the appellant to be de- 
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ported, and on appeal the District Court affirmed the order. Each 
tribunal heard and saw the witnesses, and their concurring judgment 
should net lightly be disturbed. The act of Congress puts the burden 
on the Chinese person of proving his right to be in the country — in this 
case, his citizenship — and after carefully reading ail the évidence we 
see no reason to disagree with the conclusion of the commissioner and 
the court beiow that the appellant's birth in this country has not been 
established. United States v. Hom Lin (C. C. A. 2d Cir.) 223 Fed. 
520; Fong Ping Ngar v. United States (C. C. A. 2d Cir.) 223 Fed. 
523. 

The order is affirmed, on Judge Thomson's opinion, which has not 
been elsewhere reported and will be found in the statement above. 



JENKINS BROS. v. KELLY & JONES CD. 

(Circuit Court of Appeals, Third Circuit. September 3, 1915. Addltional 
Opinion, October 18, 1915.) 

No. 1904. 

1. Tbade-Marks and Tbade-Names ®=»71 — Infeingement of Tkadb-Mabk — 

Mabking Abticle Aftee Expiuation or Patent. 

Plaintilïs' predecessors mamifactured the Jenklns valve, a standard 
type, under patents; plalntiffs continulng such manufacture after the 
expiration of the patents. Défendant, Kelly & Jones Company, stamped 
a like valve on one side "Standard Jenklns Valve," and on the other 
"Made by Kelly & Jones Company." Held Insufflclent to unmistakably 
Inform the public that the thing manufactured was the work of the Kelly 
& Jones Company, within the rule that where, during the Ufe of a patent, 
the name has become the Identifying and generic name of the thing pat- 
ented, such name passes to the public v?lth the cessation of the patented 
monopoly, and where another avails hlmself of the expiration of the pat- 
ent right to make the machine and use the generic désignation, the name 
must not be used so as to deprive others of their rights and deceive the 
public, but the product must be marUed so as to show thè public that It 
is the work of the one making It. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82 ; Dec. Dig. <g=71.] 

2. Teade-Mabks and Tbade-Names <S=>71 — Uneaib Compétition — Test of. 

Courts do not décide mlsleading markings on manufactured goods, the 
patent on which has expired, by the caveat emptor rule of buyer and 
seller, but on the theory that a buyer who has become accustomed to a 
particular article is entitled to be unmistakably informed that a person 
other than the former raaker is manufacturing the same; the rights of 
the rival makers not belng the only thing to be considered. 

[Ed. Note. — Eor other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82 ; Dec. Dig. <S=T1.] 

3. Trade-Mabks and Tkade-Names <S=100 — ^Appeovai. of Mabkings of 

Goods— Remand or Cause. 

On appeal from a decree dlsmissing a proceedlng in contempt for vio- 
lation of an injunction against the use of a mlsleading marking on man- 
ufactured articles, the patent on which had expired, the Circuit Court 
of Appeals. after reversing the decree, and indlcating the gênerai style of 
marking that should be foUowed, and on the submission by défendant of 
markings, approved such markings, tlie parties having finally agreed 

<gZ3For other cases see saroe topic & KEY-NUMBËR in ail Key-Numbered Dlgests & Indexes 
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thereon, and remanded the cause to the District Court for a détermi- 
nation as to tlie disposai of articles in the hands of défendant net con- 
forming to the markings as approved. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114 ; Dec. Dlg. <S=>100.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Jenkins Bros., a corporation, against the Kelly & Jones 
Company. Decree for défendant (212 Fed. 328), and plaintifï appeals. 
Cause remanded, with directions to open and modify the decree. 

Alan M. Johnson, of New York City, for appellant. 
Kay, Totten & Powell, of Pitsburgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. By a bill filed in the court below 
the complainant, Jenkins Bros., a New Jersey corporation, charged 
Kelly & Jones, a Pennsylvania corporation, with infringing its trade- 
mark and with unfair compétition in business. The alleged wrong was 
in so marking a steam valve made by the défendant as to lead the pub- 
lic to believe they were buying complainant's valve. On final hearing 
tliat court filed an opinion, reported at 212 Fed. 328, in which the gên- 
erai subject-matter of controversy is so fuUy set forth that by référ- 
ence thereto we avoid répétition. In pursuance thereof, a decree was 
entered enjoining respondent from continuing to mark its valves as 
it had done. Subsequently complainant petitioned the court to issue 
an attachment for contempt, alleging, in effect, that a new marking 
of the valves which the défendant had adopted violated the injunc- 
tion. On hearing the court discharged the pétition for contempt. 
Thereupon the complainant, assigning for error certain features of the 
original decree and the discharge of the contempt proceedings, took 
this appeal. 

Without entering into the détails of the case, it suffices to say that 
continuously, but at différent times since 1864, first one Nathaniel 
Jenkins, then his sons under the name of Jenkins Bros., then one of 
his sons, and finally the complainant corporation, had successively 
marketed steam valves or gauge cocks and had acquired valuable trade 
good will in their valves, which were known as "Jenkins valves." Thèse 
valves contained certain patented features which complainant's prede- 
cessors and their licensees embodied therein. Such patent monopolies 
hâve expired, and the name "Jenkins" has become fixed in the mind 
of the public as descriptive of the patented type of valve or dise which 
the défendant is now entitled to make. But the name "Jenkins" has 
also become fixed in the mind of the public as descriptive of such valves 
as were marketed by the patentée, Jenkins, and his successors. 

It will thus be seen the case finally narrows down to a proper mark- 
ing of the valves by the Kelly & Jones Company. In view of the 
fact that the évidence shows other large concerns hâve found no diffi- 
culty in so cataloguing, marking, and marketing such valves to their 
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own and complainant's satisfaction, we see no practical commercial 
difficulty in effecting that resuit in this case. 

[1] At the time this bill was filed the défendant put part of its 
markings on one side of tbe valve as follows: 




and part on the other as follows: 




The défendant contends that, because its use of the name "Jenkîns" 
is accompanied by the statement that the valve is made by the Kelly 
& Jones Company, its marking has in efïect been adjudged lawful by 
the Suprême Court in Singer v. June, 163 U. S. 169, 16 Sup. Ct. 1002, 
41 L. Ed. 118. We do not so read that case. The gist of it is summed 
up in that often quoted, but often misunderstood and misapplied, ex- 
tract : 

"The resuit, then, of the American, the EngUsh, and the French doctrine 
universally upheld is this: That where, during the llfe of a monopoly created 
by a patent, a name, whether it be arbitrary or be that of the inventor, has 
become, by hls consent, elther express or tacit, the identlfying and generic 
name of the thing patented, this name passes to the public with the cessation 
of the monopoly which the patent created. Where another avalls himself of 
this public dedication to make the machine and use the generic désignation, 
he can do so in ail forms, with the fuUest liberty, by affixing such name to the 
machines, by referring to it in advertisements and by other means, subject, 
however, to the condition that the name must be so used as not to deprive 
others of their rights or to deceive the public, and therefore that the name 
must be accompanied with such indications that the thlng manufaetured is 
the work of the one making it as will unmistakably Inform the public of that 
fact." 

From this it will be seen that the sum and substance of the marking 
is not the mère literal, physical stamping, printing, or engraving of 
the maker's name on an article which in the public mind is associated 
with another's business, but the name must be accompanied with such 
indications that the thing manufaetured is the work of the one making 
it as will "unmistakably inform the public ôf that fact." 

It will therefore be seen that the marking which the Suprême Court 
indorses is not alone the mère letters of a maker's name, but in addi- 
tion thereto, where necessary, there must be such indications that the 



214 227 FEDERAL EEPORTEB 

article is the work of the maker as will uiimistakably inform the pub- 
lic of that fact. The Singer Case did not provide a marking stencil 
vvhich was to be rigidly ' f ollowed in ail other cases. What it did do 
was to lay down the broad, reasonable, and honest commercial princi- 
ple that in every case and in every article the marking must be snch 
as to unmistakably inform the public of the truth. No case can better 
than the présent illustrate the utter inadequacy of a mère literal use 
of a maker's name to prevent the public from being deceived ; for the 
testimony is simply overwhelming that, in spite of such marking of 
Kelly & Jones as maker, engineers who had used complainant's Jenkins 
valves for years, who sent or went to hardv^rare dealers for such ac- 
customed valves, were furnished with defendant's valves, installed and 
used them, and were surprised to learn afterwards they had been de- 
ceived. 

[2] It is no answer to this to say that, if they had used their eyes, 
they would hâve leamed btherwise. Courts do not décide misleading 
markings by the caveat emptor rule of buyer and seller. One who buys 
a standard, dependable article through a number of years leams to trust 
that article. Use and years hâve led hiro to so .trust it without ques- 
tion or inspection. If he is to be induced to use any similar article, 
but which is in fact not the one to which he has grown accustomed, such 
buyer is entitled to be unmistakably informed of that fact, and that 
some other than the old-time maker is making the particular article 
for which he pays. It is not alone the rights of rival makers that 
are concerned. They are able to take care of their respective rights ; 
but the consumer, on whona the substantial loss falls, in that he is 
led to pay his money for that which he does not intend to b'uy, must 
be protected by the courts, and they can only do so by sanctioning 
no marking which travels near the border line of commercial deceit. 

In saying this we are imputing no intentional wrong to the défend- 
ant. It has acted under what it supposed to be its légal rights, but the 
outcome has proved that the ultimate consumer, with whom as large 
manufacturers they never corne in contact, has been misled by their 
markings. Why this occùrred is perfectly plain. Not only w^as the 
word "Jenkins" used, but it was coupled with the word "Standard." 
The défendant contends, and. the testimony so shows, that the word 
"standard" applied to a valve is a semi-technical term, and difïerenti- 
ates its weight from lighter constructions. But, while this word might 
well hâve hçen so used in trade lists and catalogues, which went to^ 
jobbers and dealers who knew and could not be misled as to whose 
valves they were buying, the case was far différent when it came to 
engineers and iîremen, who for years had been using Jenkins valves, 
when, in answer to an engineer's request for a Jenkins valve, he was 
handed out by a trusted dealer, a valve the most prominent eye catch 
on which was not "Jenkins," but the words "Standard Jenkins Valve." 
,,/phat word "standard" — "Standard Jenkins Valve" — meant to him the 
original, genuinc Jenkins valve, which he had bought before and in- 
tended tp continue buying, as the proofs abundantly show. To our 
mind the adding of the word "Standard" to the name "Jenkins" was. 
ntterly at variance with the spirit of the Suprême Court's -instruction :. 
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"That the name muât 6e accompanied imth suoh iriMeations' that the thing 
manufactured is the work of the one maklng It as toill umnistakablp inform, 
the public of that fact." 

On the contrary, the word "Standard" was an accompanying indi- 
cation, which tended, both by association with "Jenkins" and the prom- 
inence of their joint place on the valve, to center the attention of the 
buyer on the name "Jenkins" rather than on the name of the maker. 
The eye, accustomed to "Jenkins," found that name, and to couple 
with it the word "Standard" served to further assure a buyer that he 
was getting the Jenkins valve to which he was accustomed. As de- 
fendant sold their Jenkins valves to dealers at less price than com- 
plainant's, it was to the dealer 's financial interest to sell them to per- 
sons who thought they were buying complainant's valve. The testi- 
•mony not only fails to show that dealers took any steps to protect 
their customers in that regard, but that the markings enabled them to 
tacitly mislead their customers. 

The possibility of this misleading continues in the new mark- 
ings of the défendant, which were considered in the attachment pro- 
ceeding. Indeed, to our minds the possibility of déception was perhaps 
increased. Such new marking is as follows: 

In it, as will be seen, the name "Jenkins" occu- 
pies the spot of central prominence, and is on the 
straight line, which is easiest read. Joined to it, in 
the next most prominent place, is the word "Stand- 
ard." In a glance at the valve, thèse catchwords, 
"Standard Jenkins Valve," are taken in without ef- 
fort, while it requires more than a glance to take 
in the circular line below, where the maker's name 
is given. After careful considération we hâve reach- 
ed the opinion that the accompanying marking, which 
has been used for some years by another manufac- 
turer, may be used as a guide for future marking. 
-£29k. 






The word "Jenkins," therefore, accompanied by the word "Disc," 
''"Type," or like word, may be placed by défendant on a correspond- 
ing place on its valve, and on the valve body, and in a central and 
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prominent position the words "Kelly & Jones Standard Valve" may 
be added. To avoid needless expansé and confusion, we may add 
that, in case the parties cannot agrée on a marking embodying our 
xdeas, the défendant may submit for approval to this court its proposed 
markings. We will make no change in the order of court below as 
to costs in that court ; the costs of this appeal shall be borne by the 
défendant. The matter of the disposai of such valves as défendant 
has on hand will be left to the order and discrétion of the court be- 
low, and in view of the f act that such valves were marked under the 
sanction of that court, no accounting will be directed. 

The cause will therefore be remanded to the court below, with di- 
rections to open and modify its decree, so as to carry out the views ex- 
pressed above. 

Additional Opinion. 

PER CURIAM. [3] Since the foregoing opinion was fîled, the 
défendant has submitted for our approval certain proposed markings, 
and we hâve heard also the objections thereto. As a resuit of the 
argument the parties hâve come to an agreement, and in accordance 
therewith we make the following order: 

The défendant may mark its valves in strict accordance with the 
sketch affixed hereto, namely: 

— and the clerk is directed 
to transmit to each of the 
parties a certified copy of 
this order with a blue print 
of the sketch. 

The matter of the dis- 
posai of such valves as the 
défendant may hâve had 
on hand at the time of the 
decree below, or may hâve 
since ofïered to the market, 
is committed to the discré- 
tion of the District Court. 




H. K. PORTER CO. v. BALDWIN LOCOMOTIVE WORKS et al. 

(Circuit Court of Appeals, Third Circuit November 9, 1915.) 

No. 1967. 

1. Patents <Ê=5328 — Validitt and Infrinoement— Method of Opkbatino 

COMPRBSSED-AlE ENGINES. 

The Hodges patent, No. 9ô3,.334, for a method of operatlng compound 
compressed-air engines, in whicli atmospheric air is used as a means for 
re-lieating the compressed air, after its expansion in the first or higli 
pressure cylinder, and before it passes into the second cyllnder, claims 
1 and 4, were not antieipated, and are valid in so far as that method is 
employed upon locomotives; also helâ infringed. 



@:;:»Fcr other cases see same topic & KBY-NUMBER in ail Key-^Jumbered Digests & Indexes 
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2. Patents <©=9ll2— Validitt— Method and Appabattjs Patents. 

The rejection of clalms in an application for an apparatus patent, al- 

thougli acquiesced in by the applicant, does not invalldate a patent sub- 

sequently granted to lilm for tbe method of opération of such apparatus. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 162-165; Dec. 

Dig. <®=3ll2.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by the H. K. Porter Company against the Baldwin 
Locomotive Works and the Four States Coal & Coke Company. De- 
cree for défendants, and complainant appeals. Reversed. 

For opinion below, see 219 Fed. 226. 

Francis T. Chambers, of Philadelphia, Pa., and James I. Kay and 
Robert D. Totten, both of Pittsburg, Pa., for appellant. 

Wm. A. Redding and William B. Greeley, both of New -York City, 
for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree of 
the District Court of the United States for the Eastern District of 
Pennsylvania, dismissing a bill of complaint, which charges the de- 
fendants with infringement of Letters Patent No. 953,334, dated March 
29, 1910, granted the complainant, as assignée of Charles B. Hodges, 
for Method of Operating Compound Compressed-Air Engines. The 
claims in suit are 1 and 4, which, if valid, are admitted to be infringed. 
The défense is invalidity. The grounds of défense are five. Lack 
of patentable invention and anticipation by prior patents are two. 
Thèse will be considered together; the others will be disposed of in 
their order. 

[ 1 ] The patent is for a method, and claim 1 is as follows : 

"1. The method of operating compressed-air engines, consisting in carrying 
the air at high pressure through and expanding it in one cylinder, and there- 
by reducing it below lowest atmospherie température, re-heating the exhaust 
air from said cylinder when confined by extended exposure to air heating at 
atmospherie température and thereby Increasing the volume thereof and its 
capacity to generate power, and carrying the re-heated air through a low pres- 
sure cylinder." 

Claim 4 discloses the same method, but by words which we italicize, 
indicates another or an additional resuit. This claim is as follows: 

"4. The method of operating compressed-air engines, consisting In carrying 
the air ut high pressure through and expanding it in one cylinder and thereby 
reducing It below lowest atmospherie température and re-heating the exhaust air 
when coniined by extended exposure thereof to air at atmospherie température 
and tliereby increasing it to the necessary volume to generate substantially 
lilce power within another cylinder of greater cubical contents and carrying 
such re-heated air through such low pressure cylinder." 

While the drawings in the patent are of compound compressed-air 
locomotives, and while such engines are especially the object of the 

<3z:3For other cases see same topic & KEY-N'UMBER in ail Key-Numbered Digests & Indexes 
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invçntor, nçvertheless the claims are sufficiently broâd and the spécifica- 
tion sufïiciently explicit to embrace a method of opera!ting compound 
compressed-air engines of any character. The cliarge of infringement, 
hovvever, relates to and is confined to the manufacture by the BaMwin 
Locomotive Works and use by Four States Coal & Coke Company, 
of compound compressed-air locomotives of the type which appears 
in the drawings. The testimony in support of the charge is restricted 
to the manufacture and use of such locomotives. The controversy 
is between locomotives. Therefore, we will restrict our considération, 
and, should we find the patent valid, we will limit olir décision, to the 
subject-matter of this litigation, which extends only to the validity 
of the claims of the patent in so far as they relate to the method dis- 
closed for operating compound compressed-air locomotives. In so re- 
stricting our considération and décision, we foUow the course of this 
court in Hagan v. Swindell, 204 Fed. 442, 122 G. C. A. 628, where a 
like situation developed. 

The patent deals with changes in température and the development 
of power from compressed air. Hodges' invention, if such it be, was 
a contribution to an art in which compressed air is used as a motive 
power under certain conditions. Compressed air has long been used 
as a motive power, but it has not been extensively used in compéti- 
tion with steam and electricity, because of its lower efficiency. Its 
use, however, is superior to that of electricity or steam in places and 
under Conditions where there is risk of fire. Therefore, compressed- 
air engines are chieily used in mines. 

Engines in which air and steam are used as power do not greatly 
diiïer in type. Each contains a boiler-like réceptacle in which is 
stored thé , power creating médium and means for its escape into a 
cylindèr, whçre, by expansion, power is developed and transmitted by 
pressure to a movable piston. When steam or compressed air is used 
in an engine with a single cylinder, it but imperfectly perforrns its 
work because it is but partially expanded, and the exhaust of the un- 
exparided portion carries away unused power. To meet this waste, 
there developed the principle of multiple expansion, that is, expansion 
of the whole médium in two or more cylinders, which include at least 
an expansion in one cylinder under high pressure and the expansion 
of what is left in another and a larger cylinder under low pressure. 

Whiîe power from both steam and compressed air was obtained by 
expansion in similarly constructed machines, there was one phenome- 
non developed in the expansion of compressed air, which is not présent 
in the expansion of steam. When compressed air at atmospheric tem- 
pérature of 60 degrees F. leaves the tank and enters the first or the 
high pressure cylinder at a pressure of about 250 pounds, there occurs 
upon expansion a drop in température of about 280 degrees F., which 
produces the intense cold of minus 220 degrees F. At this tempéra- 
ture, the moisture in the air f reezes, the lubricants stififen, the machine 
stops, and the residuum of power remaining inert in the air is lost. 
It was known that by re-heating the compressed air, its power could 
be regenerated, and by re-expanding the regenerated compressed air 
in a low pressure cylinder there could be obtained from the second 
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expansion a power about equal to that developed by the first, result- 
ing in a transmission of equal power to the piston in each cylinder. 
The problem was how to re-heat the partially expanded compressed air 
and thereby restore activity to its latent power. 

Without reviewing the efforts to solve this problem, it is sufficient 
to say tliat it appears that until the invention of Hodges, it had not been 
solved in so far as it related to movable compressed-air engines or 
locomotives. Hodges claims to hâve solved the problem by making the 
discovery that there existed in the open air at any température, suffi- 
cient heat to restore the température of partially expanded compressed 
air to nearly that of its original température, f rom which another and 
practically equal amount of power is developed upon a second expan- 
sion, without reducing it to the prohibitively low température limit. 
In other words, he employed the common élément of air as the médium 
by which to re-heat the chilled expanded air, and to restore its thermal 
efficiency. It is admitted that this was the thing accomplished, but 
it is vigorously denied that in it lies invention. Whether the discovery 
that air contains sufficient heat to restore warmth to inert compressed 
air, thereby restoring or rehabilitating its power, constitutes invention, 
dépends upon a study of thermo-dynamics, which though learnedly pur- 
sued in the testimony and briefs, cannot be indulged in an opinion. 

There is much confusion concerning what was known in the arts in 
which heat is employed as an agency or force, of precisely what Hodges' 
invention or discovery consists, and to what art it belongs. There- 
fore, it is necessary to trace, in the briefest possible way, the forces 
of nature, the laws of physics and the teachings of science which bave 
been employed in the development of this and allied arts. 

When Hodges and others approached the problem of obtaining 
power from compressed air, there were certain principles of dynamics 
and physics open to them ail. It was known that heat is a force of 
nature and a source of power ; that compression of air produces molec- 
ular motion which in tum produces heat; that when compressed air 
is expanded, heat is released and converted into power, and that by 
the withdrawal of heat, the air becomes cold. Science imprisoned this 
known force in cylinders, provided for its libération by expansion 
against movable pistons, and thereby gathered from heat the power 
it was known to contain. 

It was known to ail that air, when not under pressure, contains heat, 
and that it contains some heat however low the température, and that 
the cheapest of ail gases as a heating mediumi is air, because it pos- 
sesses heat without cost and is free to ail. It was also common knowl- 
edge that a cold body extracts heat from its warmer surrounding médi- 
um whatever that may be, and conversely, in this dévolution, the warm 
body is made cold. This is due to the transfer of thermal units from 
one to the other. It was known as a scientific fact, as before stated, 
that compressed air becomes cold when its heat units are withdrawn 
by expansion, and that it loses its thermal efficiency and is no longer 
a source of power until heat units are restored to it in some wày or 
other, and that when heat is restored, compressed air regains a part 
of its efficiency, ready to be exerted upon further expansion. Know- 
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ing this, science provided compound cylinders, that îs, two cylinders, 
in the first to expand compressed air under high pressure, and then 
when re-heated, to expand in the second the compressed air under low- 
ered pressure, dififerentiating the sizes of the cyUnders to the vokime 
of expansion intended. 

Thèse were things well known in thermo-dynamics, in physics and 
in science, and constituted forces and laws free to be adopted and 
developed by every one. The problem in the use of thèse forces and 
in the application of thèse principles, consisted in finding a practicable 
and economical médium by which compressed air after expansion in 
the high pressure cyUnder might be re-heated so as to restore to it 
an equal amount of thermal energy when expanded in the low pres- 
sure cylinder. To accomplish this, many théories were evolved and 
média employed. Water was known to contain beat units in large 
number and was used to re-heat the air in interheaters between the 
cylinders, but not with entire success. Other sources of beat were 
used. Hodges found that it was practicable to utilize the beat, in tlie 
surrounding atmosphère as the médium to restore to compressed air 
after expansion in a high pressure cylinder its lost beat to a tempéra- 
ture nearly equal to its original température, and by the restoration 
of this quantity of beat, to develop by a second expansion a power 
practically equal to that originally developed, without reducing the tem- 
pérature in either cylinder so low as to cause the freezing of moisture 
and the stiffening of the lubricants in the machine. It is in this and 
in this only that the discovery of Hodges lies. 

Hodges' patent is for a metbod defined to consist of three stages. 
The first is expansion of compressed air under high pressure until its. 
température bas f allen materially below that of the atmosphère and not 
low enough to cause difficulty with ice or stiiïened lubrication ; second, 
heating the compressed air expelled f rom the high pressure cylinder in 
a chamber known as an interheater or re-heater by simple exposure 
to the surrounding atmospheric air; third, subsequently expanding 
in a second cylinder the re-heated compressed air. 

Expansion in one cylinder and re-expansion in a second was com- 
mon in ail multiple expansion engines, and was old. It is the second 
step, namely employing the beat in the air at atmospheric température 
as the médium by which to restore to compressed air the beat ex- 
Iiausted by expansion in the first cylinder, that constitutes Hodges' 
claim to discovery. This seems very simple, but not until we bave 
looked into the art to which this invention directly relates can we 
see how novel and valuable bis discovery was, and how difficult and 
imperfect were the attempts of others to solve the problem by other 
means. 

The art to which Hodges' invention directly relates is a very narrow 
and limited one in point of development, though somewhat extended 
in point of duration. Compressed-air locomotives bave been in exist- 
ence for over thirty years, but it is conclusively shown that no com- 
pressed-air locomotive constructed prior to Hodges' invention bas been 
a mechanical and commercial success, The early locomotives contained 
but one cylinder. The power derived from the compressed air was 
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about half of the power it contained. The next type of locomotive 
was equipped with compound cylinders after the manner of steam loco- 
motives. In the locomotive of this construction, the second or low 
pressure cylinder developed only a power équivalent to the heat con- 
tained in corapressed air after it was chilled by expansion in the first 
or high pressure cylinder, unless artificially heated at a cost and un- 
der conditions that permitted it. By Hodges' method, to be employed 
in engines of compound cylinder construction, the re-heating of the 
compressed air in its transit from one cylinder to the other, and the 
expansion of the re-heated air in the low pressure cylinder on one 
side of the engine, developed power equal to that exerted by the ex- 
pansion in the high pressure cylinder on the other side, and transmitted 
ta the piston on each side about equal power. This produced results 
not theretofore attained. First, it obtained ail the power from the 
original heat, and second, it obtained power from the heat restored, 
and third, it obained an equality of power transmitted to the pistons 
and thereby to the wheels on each side of the locomotive, and fourth, 
it obtained it without fuel cost. It is not denied that thèse are things 
accomplished by the thing which Hodges says he discovered. The best 
proof of it is that the manufacturing défendant adopted that thing, 
and in its application produced an engine superior to any it had there- 
tofore produced. 

It is contended by the défendants in this regard that the use of air 
as a heating médium for chilled compressed air is not invention, and 
second, at ail events, Hodges was anticipated in its use by prior pat- 
ents. 

Upon the point of discovery or invention, we are satisfied that if 
Hodges was first to employ air as a re-heating médium in this art, it 
constitutes invention. It was known to science and in the art that one 
cubic foot of water at a given température bas 3,390 times the heat- 
ing capacity of a cubic foot of air at the same température. Water, 
therefore, was early used as a re-heating médium, but water, either 
at normal or at artificially raised températures, would freeze when 
brought in contact with expanded air, and, thereafter would be useless 
unless heat was restored to it. The transmission of heat by water was 
altogether impracticable upon compressed air locomotives used in mines, 
because of the risk of fire, and impracticable when used upon locomo- 
tives out of mines because of the necessity and cost of supplying heat 
by artificial means. When it was known that a cubic foot of water 
contained 3,390 more units of heat than one cubic foot of air at the 
same température, or that 3,390 cubic feet of air would supply only 
the same heat as one cubic foot of water, it required an imagination 
amounting to audacity to conceive that air at atmospheric température 
passing over pipes containing compressed air at température of 220 
degrees below zéro, would transmit to the cold air enough heat tO' 
bring it up to 60 degrees above zéro or normal température. Yet 
such is the fact, and this is the fact that Hodges claims to bave dis- 
covered, and after his discovery it is the fact employed by the défend- 
ant in reconstructing the theory upon which it now builds its com- 
pressed-air locomotives. 



222 227 FEDERAL REPORTEE 

Without further discussion, we are clearly of opinion that as a re- 
heating médium to be used on the interheater of a compressed-air loco- 
motive, air and water are not équivalents, and that the adaptation of 
air as a re-heating médium upon compressed-air locomotives was novel, 
immensely useful, and constitutes invention. 

The next question is, whether, in view of the prior art, Hodges can 
be credited with this discovery and whether in a method employing 
it with other steps, there is patentable invention. This raises the dé- 
fense of anticipation. 

When this défense was reached, there arose a sharp controyersy as 
to the art to which the alleged invention of Hodges belongs. The 
■complainant contended tliat Hodges' invention is included only in 
that branch of thermo-dynamics which has to do with the motion of 
bodies and the création of power by heat. The défendants contended 
that Hodges' invention is within any art which has to do with the 
mechanical action, uses and relation of heat, and is not restricted to an 
art in which heat is employed as a power. 

In support of their défense of anticipation, the défendants cited ten 
patents, ail of which, it is claimed, are within the art to which Hodges' 
discovery directly relates. We are rather inclined to subscribe to the 
contention of the complainant that the patents cited belong to four 
arts, in which the patents may be grouped as foUows : 

First : The art of cooling internai combustion engines. In this art is 
Worthington Patent No. 917,232. This patent provides a system of 
cooling a combustion engine by directing against it a current of air 
of a lower température than that of the super-heated engine. There 
is hère no suggestion of the transmission of heat units to supply power 
by expansion of compressed air. Therefore, this art has no relation 
to the art to which Hodges' invention belongs. 

Second : The art of generating power by means of .vaporized liquids. 
To this art bçlongs the Geisenberger and Cherpit British Patent No. 
3,056 of 1871. This patent is concerned with an elaborate System for 
vaporizing liquids, using the vapors to do work in çylinders and then 
condensing the vapors in a closed system. We see no bearing of this 
invention upon the invention of Hodges. 

Third: The art of réfrigération, within which are the following 
patents: Smith, No. 596,386; Hill, No. 244,601; Dickerson, No. 655,- 
148; Palmer, No. 344,005. 

Fourth : The art of generating power by compressed air, in which 
Hodges' patent directly belongs, and in which fall the following p,",t- 
ents: Reynolds & Haupt, No. 222,950; Bushnell, No. 137,889; Nutty, 
No. 745,373; Rix, No. 605,187. 

Compressed air was used in both the refrigerating art and in the art 
of generating power. The theory in which it was used in the former 
is diametrically opposite to the theory of its use in the latter. In ré- 
frigération, a warm body is made cold by bringing a cold agency in 
contact with it and withdrawing its heat. Therefore, in réfrigération, 
compressed air was initially made as cold as possible. In the pro- 
duction of power from heat, a cold élément is made warm by bring- 
ing a warm agency in contact with it and transferring to it its heat. 
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Therefore, the compressée! air is inîtially made as warm as possible. 
In each instance there is thermal condtictivity. This is a quality of 
beat free to be employed in différent arts, but when used in différent 
arts, by différent means and for différent purposes, this one force of 
nature does not make ail arts akin. 

The différences in the last two mentioned arts are clearly pointed out 
in the testimony of Professer Charles E. Lucke. TheSe différences we 
consider fundamental, and were it not for the especial attention given 
to two patents in the refrigerating art, cited by counsel and considered 
with controlling effect by the District Court, we would not be inclined 
to discuss the question whether Hodges' invention was anticipated by 
références to the refrigerating art.. 

Thèse two patents are the Smith and Hill patents before cited, grant- 
ed for "Apparatus for Cooling and Refrigerating," and in principle 
are sufficiently alike to be considered together. The object of thèse 
patents is réfrigération, which is accomplished by utilizing the cooling 
effect of expanded air. The apparatus in principle is similar to the 
ordinary compound compressed-air engine, including a re-heater. In 
the System employed, the expanded and chilled air from one cylinder 
is utilized t<i chill the air of the refrigerating chamber, and this action 
is repeated through the other cylinder or cooler to increase the cool- 
ing action in the chamber, after which the working air is returned 
through the re-heater to the compressing engine for use through the 
same cycle. In this process there was developed and obtained a modi- 
cum of ppwer used simply to supplément the power of the steam com- 
pressors, which is testified to be about one per cent. The District 
Court was impressed by the disclosures of thèse two patents for re- 
frigerating apparatus, wHich developed an élément of power, small 
though it was, and in his opinion the learned District Judge said : 

"Moreover, In the Smith and Hill patents, there Is the stated object of ob- 
laining additlonal work from compressed air by raising its température. 
While the amount of power produced in the Smith and Hill apparatus would 
perhaps be negliglble as an effective sole means of producing power, yet this 
is a dlfCerence of degree and not of principle." 

The controlling theory of the Smith and Hill apparatus is réfrigéra- 
tion, produced by the cooling effect of expanded compressed air. We 
admit, as we must, that in performing the refrigerating function, the 
apparatus of the patents develop about one per cent, of power, and 
agrée with the conclusion of the learned District Judge "that the 
amount of power produced in the Smith and Hill apparatus would per- 
haps be negligible as an effective sole means of producing power." 
We f eel, however, that although in thèse patents there was présent the 
nebula of Hodges' idea, they did not disclose to Hodges or to the art 
that the same means would be effective as the sole means to produce 
power in a com.pound compressed-air locomotive, and did not teach 
the art that in a compound compressed-air system, the surrounding 
atmosphère is a suflîcient re-heating médium to raise the expanded and 
chilled working air back practically to its normal température, and 
thereby develop at least fifty per cent, of power. 
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It does not appear that the refrigerating apparatus of Smith and 
Hill were ever in use, and the SmiSi and Hill patents are employed 
merely as paper anticipations of the patent in suit. If the disclosure 
made by Hill in 1881 that some power could be derived from the use of 
an interheater such as he employed, and if the disclosure made by 
Smith in 1897 with respect to the negligible quantity of power devel- 
oped in an interheater such as he used, were disclosures of value or 
disclosures at ail, we believe that those who then and ever since hâve 
been working upon the problem would hâve used them in its solution. 
We are of opinion that Hodges' invention was not anticipated by the 
Smith and Hill patents. 

There are four patents in the art to which the invention of Hodges, 
without question, directly belongs. The first is the invention of Nutty, 
which includes a re-heater, but in the performance of its function, the 
air is artificially heated. This distinguishes Nutty's invention from 
Hodges' for reasons that are too obvions to discuss. 

The Bushnell patent is for compressed air motors. The inventor 
utilized a part of the power developed by the motor to operate an air 
pump, and so provided hot compressed air which he injected into the 
escape from the compreSsed-air engine to melt away the frost and ice. 
There is no similarity between this invention and the invention of the 
patent in suit. 

The invention of Reynolds and Haupt relates to a pneumatic motor 
"for driving locomotive engines or carriages on tramways." The in- 
vention includes an interheater. The heating médium was hot water, 
heated of course at the cost of fuel, and to be re-heated when chilled 
or f rozen by the transfer of its beat units to the compressed air. This 
invention did not anticipate Hodges. 

The patent of Rix is for a pneumatic pumping engine. It is a sta- 
tionary engine, and discloses the customary multiple expansion cylin- 
ders and an interheater. The re-heating médium employed by Rix is 
water at normal température. As the water is pumped it passes through 
the re-heater, and the heat from the flowing water is transmitted to 
the chilled compressed air, and raises its température to the proper 
degree for re-expansion. Water as a re-heating médium upon a sta- 
tionary pump is an entirely différent thing from water used for that 
purpose on a moving engine, thereby distinguishing this patent from 
Reynolds and Haupt. Water is used upon this stationary engine in 
the same way, and certainly with the same object and resuit attained 
by Hodges by the use of air. It is claimed by the défendants that 
water is an équivalent of air when employed as a médium to raise the 
température of compressed air, without regard to the différence be- 
tween its use in stationary and movable engines, and therefore the 
use of water as a re-heating médium in the Rix interheater on a sta- 
tionary engine is an anticipation of Hodges' use of air in the re-heater 
of a portable engine. We recognize that water is a successful médium 
to be employed in a re-heater on a stationary pumping engine. It 
does not hâve to be heated or transported. It is at hand and may be 
successfully used as long as it is présent and made to flow at its normal 
température over the chilled parts. 
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_ But this contest is not between stationary engines and portable eu- 
gines. It is between locomotives, and we désire neither to express an 
opinion nor suggest a doubt conceming the equivalency of water and 
air as heating média in stationary engines. But we are satisfied that 
water and air are not interchangeable heating média on moving en- 
gines and therefore are not équivalents. Water has to be brought to 
the engine in ever renewed quantities, while air brings itself in limit- 
less suppiy. Water will freeze unless re-heated or replenished. Air 
will not freeze, and as long as it moves it brings fresh beat to the 
point of contact. We are therefore of opinion that the invention of 
the patent in suit, so far as it applies to locomotives or moving en- 
gines, is not anticipated by the Rix invention. 

The third ground of the invalidity of the patent in suit urged by 
the défendants, is that the method set forth in the claims was in pub- 
lic use more than two years prior to the iîling of the application for 
letters patent. This is not seriously urged. At ail events, it is not 
supported by the testimony. 

[2] The remaining défenses grow out of the history of the patent 
in suit and of another patent previously granted to Hodges. 

Hodges' prior patent No. 868,560 was granted on October 15, 1907, 
for "Interheater for Compound Compressed-Air Engines." The prior 
patent was for an apparatus ; the patent in suit is for a method. The 
prior apparatus patent contained five claims for an interheater, four 
of which specified means for drawing a current of atmospheric air 
through the interheater. Thèse five claims were rejected by the ex- 
aminer upon référence to several prior patents already considered in 
this case, namely Reynolds and Haupt, Nutty, Palmer, Dickerson, 
Geisenberger and Cherpit, ail of which contained the mechanical fea- 
ture of an interheater. The rejection of the canceled claims was af- 
firmed on appeal by the Court of Appeals for the District of Columbia. 
The patent was eventually granted upon claims that restricted its 
scope to the particular mechanical construction disclosed by it. With- 
in two years of the grant of the apparatus patent, Hodges applied 
for and was granted a method patent, which is the patent in suit. It 
is testified, and for the purpose of this discussion it may be assumed 
to hâve been proven, that claims 1 and 4 of the method patent em- 
brace the disclosures of the rejected claims 1 to S of the apparatus 
patent, in so far as they relate to the function and opération of the 
apparatus of that patent. It is contended by the défendants that claims 
1 and 4 of the patent in suit are invalid because they are coextensive 
with the rejected claims 1 to 5 of the prior apparatus patent, and be- 
cause the method set forth in thèse claims is only the necessary method 
of opération of the apparatus disclosed in that patent. In other words, 
it is contended that the adjudication of the claims in the apparatus 
patent makes invalid similar claims in a method patent subsequently 
granted, and that after the adjudication upon the claims of the ap- 
paratus patent, the défendant was estopped to apply for and the Pat- 
ent Office was witliout power to allow, similar claims in a method 
patent. 

22T F.— 15 
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It is further urged by the défendants that the grant of the method 
t>àtent, which is the patent in suit, was made by the Patent Office with- 
out knowledge of the proceedings and adjudication respecting the prior 
apparatus patent. This, we think, is successfuUy controverted. 

As stated by the District Judge, it is a well established principle 
that a patent for "an apparatus in which a new method is employed 
does net preclude the patentée from later obtaining a method patent 
for the process." This principle has been distinctly announced by the 
Suprême Court in Steinmetz v. Allen, 192 U. S. 543, 561, 24 Sup. Ct. 
416, 42? (48 h. Ed. 555), in which the court said: 

"If the classification of the statute makes a distinction between the différent 
kinds of inventions — between a process and an apparatus — and requires or 
permits a separate application for each, it would seem to foUow Irresistably 
that an application and patent for one would not preclude an application and 
patent for the other, and the order of the application would not afCect the 
right which the law confers." 

In the case of Leeds & Catlin v. Victor Talking Machine Company, 
213 U. S. 301, 318, 29 Sup. Ct. 495, 500 (53 L. Ed. 805), the Suprême 
Court expressed itself : 

"A process and an apparatus by which It Is perfonned are distinct thlngs. 
They may be found in one patent ; they may be made the subject of différent 
patents. So may other dépendent and related inventions. If patented sep- 
arately, a f oreign patent for either would not affect the other." 

While the District Court recognized this to be the law, it neverthe- 
less felt bound by the adjudication of the Court of Appeals for the 
District of Columbia in affirming the rejection and cancellation of 
what may be termed the method claims in the Hodges' apparatus pat- 
ent. But, that adjudication related to claims for an apparatus patent. 
Whatever might be gathered by reflection from the opinion of that 
court as to what it would do with similar claims in a method patent, 
its décision did not extend to a method patent The method patent 
was granted, it is testified and we must assume, with fuU knowledge 
on the part of the Patent Office of the litigation and décisions con- 
cerning the apparatus patent. As an inventor is entitled to apply for 
both a machine patent and a method patent, the Patent Office has 
power to grant both, if in both there is disclosed patentable invention. 

The first appearance in court of the Hodges' method patent was in 
the District Court seeking construction of its own terms. We think 
its terms should hâve been construed without regard to the considéra- 
tion given to similar terms contained in an application for another pat- 
ent for a différent thing, afid are therefore of opinion that claims 1 
and 4 of the patent in suit are not controUed or made invalid by the 
procédure and décisions respecting claims 1 to 5 in the prior patent 
of the same inventor. 

We hold that claims 1 and 4 of Hodges' patent No. 953,334, for 
method of operating compound compressed-air engines, are valid in 
so far as that method is employed upon locomotives, and that the same 
are infringed by the locomotive of the défendants. 

The decree below is reversed. 



HITCHCOCK V. AMEBICAN PLATE 6LASS CO. 227 

HITCHCOCK V. AMEBICAN PLATE GLASS 00. et aL 

(Circuit Court of Appeals, Tliird «rcuit. July 22, 1915.) 

No. 1883. 

Patents ®=328 — Validitt and Infeingement — Pbocess and Appabatus fob 
Gbinding Plate Glass. 

The Hitcticock patent, No. 1,056,416, for a method of applylng abrasives 
to apparatus for grindlng plate glass, by which the sand is graded as to 
Hueness for use In the successive grindlngs, discloses a process novel in 
praetice, useful in resuit, and inventive in character, and is valid, as Is 
also patent No. 1,056,415, to the same patentée, for apparatus for practic- 
Ing the process. Both patents also held infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Halbert R. Hitchcock against the American Plate 
Glass Company and James W. Cruikshank. Decree for défendants, 
and complainant appeals. Reversed. 

For opinion below, see 216 Fed. 766. 

Christy & Christy, of Pittsburgh, Pa., and F. P. Fish, of Boston. 
Mass., for appellant. 

C. M. Clarke and F. W, H. Clay, both of Pittsburgh, Pa., for ap- 
pellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Halbert K. 
Hitchcock filed a bill against the American Plate Glass Company and 
James W. Cruikshank, charging them with infringement of four pat- 
ents, viz. : No. 934,442, granted September 21, 1909, for grinding ap- 
paratus; No. 934,612, of same date, for grinding apparatus; No. 
1,056,415, of March 18, 1913, for apparatus for applying abrasives to 
grinding apparatus; and No. 1,056,416, of same date, for method of 
applying abrasives to grinding apparatus. On final hearing the court 
below, in an opinion reported at 216 Fed. 766, held the défendants 
did not infringe, From a decree dismissing his bill, Hitchcock ap- 
pealed. 

The case concerns grinding plate glass. Such glass is first cast in 
large rough sheets, after which such sheets are imbedded in plas- 
ter of paris on the table of a large grinding machine, and are ground 
smooth by the use of sand as an abrasive. Rough, coarse sand is used 
for the first stage of grinding, and sands of finer grades are successive- 
ly used as the surface becomes more finished, until the glass is ready 
for polishing, which is donc by the use of other materials not hère 
involved. But not only is sand of différent fineness required as the 
grinding process goes on, but such sand must be applied with such 

®_3For other cases see same topio & KKY-NUMBER in ail Key-Numbered DJgests & Indexes 
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volume of water as will, on the one îiand, give the fluidîty necessary 
to insure diffusion of the sand over the grinding table, but, on the other 
hand, it is necessary to avoid such fluidity as will wash the sand 
from the grinder. The présent case involves a process and apparatus 
for mechanically separating the sand into the différent grades of fine- 
ness required at successive grinding stages, and of feeding such grades 
in proper fluid condition to the grinding table as such grades are 
needed. The grinding machines used by both parties are alike, and are 
not involved in the présent case, further than that a gênerai de- 
scription of them is necessary to a proper understanding of the sand- 
selecting and sand-feeding devices used by the patentée and the al- 
leged infringer. 

As stated above, the cast glass sheets are placed on a large, cir- 
cular, revoluble, grinding table, and are securely held in place by im- 
bedding them in plaster of paris. Above the table is a cross-beam, 
from which dépend large runners, on the underside of which are cast 
iron shoes or blocks, which rest loosely on the surface of the im- 
bedded glass. When the table is rotated at high speed, and sand and 
water are thrown upon it, the runners are rotated frictionally by 
the table, and an abrasion sets in, which gradually grinds the glass to 
a smooth surface adapted for the subséquent opération of polish- 
ing. Prior to Hitchcock's devices the practice was to shovel coarse, 
ungraded sand into a V-shaped trough, which was above and inclined 
to the table. This sand was washed by a hose onto the table. A gut- 
ter surrounded the table, into which the sand and water, as the 
grinding proceeded, were carried by the rotation of the table. From 
this gutter the mixed water and sand ran into a trough in which were 
several cross-barriers, which, as the mixture passed, trapped the 
heavier and larger grains of passing sand, while the lighter grains 
passed onward. Such sand grading was not uniform. In the first 
grinding opération, called facing, ungraded, coarse sand was carried 
to the grinding table by simply turning on a hose. In the several sub- 
séquent operative stages clear water was turned on the table, and the 
finer grades of sand were thrown on in handfuls by the operative. The 
expense, efficiency, and character of the product depended on the skill 
and care of the operatives. There was no product uniformity. 

Beyond the first barrier in the trough was usually placed a second, 
which served to trap a second body of sand from the passing water. 
This was called "canal sand." After the facing opération, which usu- 
ally took an hour or more, was finished, the glass and runners were 
carefuUy drenched with clear water to remove ail coarse sand, and 
then, while a stream of clear water continued to play on the glass, op- 
eratives threw handfuls of "canal sand" on the table. This use of 
proper quantities of canal sand constituted the second step of the 
process. Beyond the "canal sand" barrier, the trough from each 
individual grinding table led to a common trough, which received the 
currents of water and finer grains of sand from ail the tables of the 
plant. This common trough led to what was called the "fine sand 
house." This latter had a long, rectangular basin, or pair of basins, 
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communicating with the trough at one end and having an overflow 
at the other. This basin was divided by overflow barriers into several 
compartments of substantial length and about three feet deep. In thèse 
compartments the sand was caught in successively finer grades as the 
water passed over the barriers. Thèse différent grades were shoveled 
into separate bins and were used in successive smoothing opéra- 
tions, being thrown in handfuls upon the watered glass surface as in 
case of the "canal sand"; that is, after the "canal sand" opération 
was completed the tables and runners were again carefully drenched 
with clear water, after which the coarsest "sand house" sand was then 
thrown on for the first smoothing opération. After about 10 minutes 
the table and runners were again drenched, and the second grade of 
"sand house" sand was used. After about the same time the tables 
and runners were again washed off, and the finest grade of "sand 
house" sand was thrown on and used. This completed the sand-grind- 
ing opération. It will be observed that in this process the velocity 
of the water at the particular instant, and not alone the weight of a 
particular sand particle, determined whether such particle would or 
would not be carried over the barrier it was approaching ; and it will 
further appear that the velocity of the water was affected by the 
amount of sand over which the water passed in the several compart- 
ments being deep or shallow. It will also be apparent that the prés- 
ence of the finer grades of sand on the table during the facing opéra- 
tion was no help, and indeed a hindrance, to the effectiveness of the 
grinding sand. It is also apparent that, where coarse grains were 
carried over to the finer grades, such coarse grains might score and 
scratch the glass in the smootbing opérations. In that regard the 
proof is : 

"As the water contalnlng sand in suspension passed through this ditch, the 
coarse grades would settle out In the flrst compartment, and the fine grades 
in the succeeding compartments. The settUng, however, had a fatal defect; 
for, when the pits were empty to start with, there was a current of water and 
sand 2%. feet deep, while, when the pits were flUed, there was a current of 
only about 4 inches flowlng across the pits. This resulted in the first pit 
fllling up much more rapidly than the succeeding ones, and a great quantity 
of very fine sand and mud being entrapped in the flrst compartment." 

This defect was so serions that resort was had to a partial correc- 
tive, by use of what is called a "laxiavator." The proof in that re- 
gard is: 

"In order to partlally overcome this dlfflculty, there was provided what Is 
called a laxiavator. The sands were shoveled out of the pits in the fine sand 
house into water contained in this laxiavator, where they were thoroughiy 
agitated, and the mixture was then allowed to settle for approximately eight 
or ten minutes. Then the water and sand above an opening in the side of the 
laxiavator was drawn off through the opening into a settling box, where the 
sand settled and the water was afterward removed. The mixture thus with- 
drawn was in large proportion fine sand, but had some of the coarser grades 
contained in it. The laxiavator was then again fllled with water and sand, 
and after agitation the sand was allowed to settle for perhaps three minutes, 
after which the mixture above the opening was withdrawn into another 
box ; tne sand settlmg in this box and the water being again removed. The 
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opération was then agaln repeated, wlth a settling period of a minute or a 
minute and a half, and the sands above the opening, which were the coarsest 
of the three grades, were drawn off into a third box. Thus were obtained the 
three grades of finishing sands to which I hâve alluded." 

The practice of using ungraded sand in the first or facing opéra- 
tion resulted in the objectionable effects due to partiales of pure 
quartz or shot. In that regard the proof is : 

"The continuous shoveling of the sands into the hoppers and washing them 
out resulted in the shot remaining behind eaeh time, whlle the finer and 
better grades of sand were washed out flrst. When the hoppers were washed 
out just previous to starting the flnishing opération, there would be a large 
accumulation of this coarse shot In the bottom of thèse hoppers, which, being 
fed onto the-glass when Its surface was practically plane, made a very much 
rougher grciund than would hâve resulted from the average size of the sand 
grains used In the opération." 

So, also, in the finishing process, there was an operative defect due 
to the process of "sand house" sand sélection. In that regard the 
proof is: 

"In the flnishing opération there was a defect, in that the fine sands taken 
from the flne sand house cemented together In a sort of puttylike structure, 
and the grinders (1. e., the workmen) would not break up thèse masses, but 
threw them on the table in large quantities, so that, Instead of the grains 
passing beneath the runners, they were largely thrown In the dltch." 

The testimony shows that the use of the proper amount of water, as 
well as the proper grade of sand, is also a substantial factor in prop- 
er grinding. In that respect the proof is : 

"As to the function of the wàter in grinding plate glass, the grinding appa- 
ratus crushes and breaks up the sand, and It is necessary to get rid of this 
pulverized sand in order to présent a clear surface for the fresh sand to work 
on. If the amoùnt of water used is too small, the table Is covered wlth a 
pasty, sticky abrasive, producing excessive friction on the glass, and tending 
to loosen It on the table. If too much water is supplied, It softens the plaster 
of paris, so that the glass is likely to be thrown off the table by centrifugal 
force. When the glass is water-soaked and loose on the table, it springs up, 
thereby sucking part of the abrasive under the glass. It bein^ essential, be- 
fore finishing the surface of the glass, that ail the previous grades shall be 
washed off, this can then not be done thoroughly, and when the runners 
force the glass down in finishing, some of the coarse grains are expelled from 
beneath the glass and spoil the finish. It Is therefore very Important, In order 
to get a good, smooth glass, that thèse defects should not occur." 

Thèse defects had long existed in the art, but they were regarded as 
unavoidable evils. Indeed, the patent art discloses no attempt to solve 
them. In 1904 the complainant, who was a consulting engineer, be- 
gan experimenting with a view to improving the process of grinding 
plate glass; his attention having been called "to the great difficulty 
they had in getting a proper surface on the glass, so that it would pol- 
ish and give a fine luster, without having defects injuring its com- 
mercial value." 

Hitchcock testifies he started with the idea that the defects were 
largely due to inaccurate grading, which he began to and did im- 
prove and radically change. He, however, discovered that the difficulty 
was not alone in grading, but also in feeding the sand. Without en- 
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tering into a détail description of the protracted stages of advance and 
improvement shown in his various patents, we may say his work cul- 
minated in his apparatus patent, No. 1,056,415, granted March 18, 
1913, and his process patent, No. 1,056,416, of like date. The rad- 
ical nature of Hitchcock's departure from the prior art consists in 
his substitution as a sand-assorting agency of a vertical water flow in 
a conflned channel for the horizontal water flow in an unconfined 
channel of the old practice. Thèse changes he made possible by 
substituting for the trough of the old art a conical chaniber with a 
vertical stream. This conical structure he disclosed in the auxiliary 
sand grader shown in the accompanying figure, taken from patent No, 
934,441 of September 21, 1909: 

This patent is not hère in issue, 
but we refer to it as illustrative of 
the efforts to solve recognized de- 
fects in the plate glass grinding art, 
as throwing light on the radical 
step which Hitchcock took from pre- 
vious practice in the évolution of his 
perfected machine, and because the 
working of the vertical current quôt- 
ed below is by référence embodied in 
the process patent hère in issue. 
Such workings of a vertical stream 
and the effect of the ccmfined chan- 
nel of a cône in sand sélection are 
poiftted out in this patent as follows : 

"The process may be carrled out In a 
number of ways w-ith the above-de- 
scrlbed apparatus, one of whleh Is as 
follows. The pit 7 being filled with a 
mixture of material and water, steam 
Is admitted to the pipe 12, thus sending 
a stream of water upward through the 
pipe 8 and tank 1, and the particles 
gradually rise until they reach the 
positions at which they are in equilibri- 
um. The'se positions of equilibrium lie 
at the points at which • the upward 
velocity of the water from the pipe 8 equals the veloeity at which the parti- 
cles would normally fall through the fluid if there were no upward flow. 
It will be seen that the velocity of flow through the tank decreases as the 
distance from the bottom^ of the tank increases, because of the increased 
area of the tank at the hlgher levels, and also from the greater tendency of 
the larger particles to reduce the interstitial spaces, this in itself increas- 
ing the velocity of flow at the lower levels, and that such velocity is inverse- 
ly proportional to the area of the said interstitial space at any given point. 
As the falllng velocity of a particle dépends upon the ratio of its weight to 
the surface which is exposed to the résistance of the water, and this ratio for 
niaterials of substantially the same spécifie gravity Increases with the weight 
of the particles, the particles of material composing the contents of the tank 
will arrange themselves in a séries of grades with the average size and 
weight dimlnishing and the interstitial area increasing as the distance from 
the bottom of the tank increases. The inflow of water through the pipe 8 Is 
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contlnued untll a certain predetermlned density of the mixture in the tank as 
Indicated by the hydrometer Is secured, at wliich tlme the valve 9 Is closed 
and the valve 11 opened, admltting water under pressure from the main, 
wUlch flow of water from the main is necessary to maintaiu the partlcles 
already in equillbrium at their proper helght, and to carry to their proper 
positions the flner partlcles last carried in from the pit and mlxed through the 
tank; It being understood that the flow of water wlth the valve 11 open is 
preferably the same as that which occurs when the valve 9 is apen, in whlch 
case one flow takes the place of the other. The upper valve 15 is opened and 
the contents of the stratum above the pipe 5 is withdrawn through such pipe 
5, after which the next lower stratum is drawn off, and then the next, untll 
the tank is emptled. The varions strata withdrawn are conducted to proper 
réceptacles for settling. This withdrawing opération continues untll ail the 
material in the tank is withdrawn, at which time the valve 11 is closed and 
the opération of fiUing the tank and securlng the proper stratification of the 
varlous grades of material is repeated. It will be apparent that ail of the 
material in any stratum is not of exactly the same degree of flneness, but 
that the différence between the flnest and coarsest material in the stratum is 
flxed between predetermlned limlts. The proportions of the tank and the 
flow through the pipe 8 are so arrangea that none of the material, whlch it is 
desired to save will pass ont of the overflow C, which overflow 6 carries ofE, 
however, the mud which is mlxed with the material or partlcles too fine for 
use, and the surplus water introduced into the tank." 

It will be noted that this device had to be emptied and then refàlled. 
But in the perfected machine of his later patents Hitchcock embodied 
and utilized the upward stream and the conical vessel with other fea- 
tures, so as to secure an automatic cycle of continuons opération in 
which the conical graders, instead of being emptied and refilled, were 
in continuons opération. With this perfected machine which we will 
now describe, we are satisfied, the plate glass grinding art passed from 
the old inaccurate method of sand grading and the old method of sand 
hand feeding to an automatic method of effective, uniform machine 
grading and machine feeding, which brought about uniform and better 
results. Hitchcock's perfected machine is shown in the accompanying 
drawings : 

ricL 
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Without entering into détails it will be noted that there are three 
grinding tables, each provided with a conical coarse sand grader 5, and 
a conical fine sand grader H. Each fable is surrounded by the usual 
gutter connected to a common ditch 8, through which the already used 
and mingled sand and water flows to the sump pit 9, through the screen 
8'^. Near the sump pit 5 is a conical preliminary grader 4, into the 
bottom of which is continuously pumped from the sump pit sand and 
water. In g,rader J^ the preliminary grading is donc, the separated 
coarse sand and water passing onward in cycle to the individual tables' 
conical coarse-sand grader 5 through the trough 15 and the separated 
fine sand and water passing onward in cycle to the same individual 
tables' conical fine-sand grader H through the trough 13. Overflows 
to allow water and mud to escape are provided for each. Fresh sand 
is supplied from time to time from hoppers 17 located adjacent to each 
coarse-sand grader 5. The functional purpose of the machine gener- 
ally and of its différent features are thus set f orth in the spécification : 

"The object of the présent invention is to provide apparatus for grading 
and applying such materlals whenever the supply to and the withdravi'al of 
the niaterial from the grading vessel goes on simultaneously ; the finer ma- 
terlal being held back during the rougbening opération for the subséquent 
smoothing and flnishing opération. Further objects of the invention are to 
provide apparatus vî'liereby the proper ratio of the water to the sand or other 
abrading material may be regulated. * • * The présent invention has for 
its purpose to provide simpler and less expensive apparatus in whieh a con- 
tinuons uninterrupted cycle with the abrading material in suspension or 
mlxed witîi the llquid is carried on, so that the materlals can be handled at 
less cost and labor than the apparatus shown in my prior patent. * * * 
Each of the grading vessels 5 Is preferably of the shape shown in the draw- 
ing — that is, of inverted cône shape — and is adapted to recelve the material 
mlxed with water from above. The grading is preferably efCected by main- 
talning in such cône an upward flow of water, whereby the material is divld- 
ed Into varions strata, depending upon the ratio of the weight of the différent 
partlcles of material to the résistance offered to falllng down in the upward 
current of water, ail as descrlbed in my patent No. &34,441, above identifled. 
The upward flow of water is provided through the lower end of the cône by 
uieans of supply pipe JfO. The action of the upward flow of water in the 
conical vessel séparâtes the material into varions grades; the coarsest being 
at the bottom, and successive layers decreaslng in coarseness toward the top. 
* * * In order to separately withdraw the grades from the grading ves- 
sel, there are projected into said vessel a séries of pipes 4%, 4S, and 44, in 
number depending upon the number of grades to be separately withdrawn. 
The lower inner ends of thèse pipes are of différent heights in, the grading 
vessel, and each ends approximately in the strata or zone of the grade which 
it is desired to withdraw through that pipe. Ail of thèse pipes extend through 
the side of the eone at substantially the same level, and the outer ends bend 
down somewhat. * • * It is not necessary to withdraw ail the grades 
lying between any two planes before taking out or beginning to take out the 
upper or finer grades. This enables the flnishing opération to be brought to a 
speedy conclusion ; whereas, with the prior apparatus, where the différent 
grades were withdrawn through a common outlet, it was necessary to entirely 
withdraw ail the grades before the finest could be taken out. * * « The 
wthdrawal through any one pipe can be stopped whenever desired, and any 
one of the higher pipes opened. This enables the material to be withdrawn 
in a séries of steps or jumps and enables the flnishing opération to be started 
at any time and brought to a speedy conclusion." 

The device also automatically mixes proper proportions of sand and 
water. Such mixture is thus secured: 
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"lû the application of abrading materlal, and partlcularly for grlndlng and 
smootliing plate glass, it Is advantageous to vary the amount of water mixed 
wlth the sand of varions grades. WitU the coarser grades a small ratio of 
water can profitably be used, whlle with the finer grades the ratio of water 
preferably should increase. In my patent hereinbefore described, thls 
régulation of the ratio of water to the sand for the différent grades was se- 
cured by means of a float located in a sultable vessel and controlllng the 
valve which controUed the amount of water entering the gradlng cône. In the 
apparatus illustrated in thls application this régulation is automatically 
effected without such float and regulating valve by properly proportioning 
the sbape or Unes of cône 5 and properly locating the points of withdrawal 
of the différent grades therefrom; that Is to say, the différent heights at 
which the withdrawal pipes terminate In sald cône. By properly designing 
the shape of the cône and having the several withdrawal pipes project down 
into the cône to exactly the right points, I am enabled to automatically and 
properly regulate the ratio of water to the sand, so as to secure the increas- 
ing ratio of water to the sand for the flner grades. This considerably sim- 
plifies the apparatus over that Illustrated in my prior patents." 

It should hère be noted, as bearing later on the question of infringe- 
ment, that the large or preliminary grading cône 4- of Hitchcock's de- 
vice, while equipped to grade five différent grades of sand, only util- 
izes such sélective capacity to the extent of separately withdrawing the 
finest grade of sand-. This latter grade is at once taken away and 
conveyed to the fine-sand cône. AU the other four grades pass f rom 
said cône 4- and intermingle in passing to cône 6, where they are re- 
graded and separately withdrawn as needed. As stated in the spécifica- 
tion : 

"The purpose of taking ont of the cône 4 the several Indépendant grades 
through pipes 70, 7i, 72, and 73 is to remove as quiekly as possible ail of the 
coarser materlal and thus Insure having the uppermost grades which escape 
through outlet 12 very carefuUy selected. As a conséquence, a very careful 
gradlng or sélection of the upper or fine materlal is secured. Each of the 
fine sand cônes li, therefore, recelves its supply from the (s)top stratum 
of the preliminary grading cône 4" 

The cycle of continuous opération of the apparatus as a whole and 
the functions and opérations of the différent parts are thus described 
în the spécification : 

"In the use of the apparatus the sand Is deposlted In hopper 17, Is washed 
out of the same by opening valve Si, and passes, mlxed with water, into tlie 
gradlng tank or cône 5, where it meets an upward current of water of gradu- 
ally diminishlng velocity toward the top, and settles down in the water in 
«aid tank until it reaches a state of equilibrium, which dépends upon the 
slze and physical characteristics of the particles of sand, so that they are 
thereby divided or separated Into several grades or slzes. The grades are 
withdrawn and conducted separately to the grinding table by opening the 
appropriate valve -47, 48 or 49, controlllng the several withdrawal pipes from 
said cône. The sand and water from the grinding table escapes into gutter 8 
and passes then to sump 9. On the grinding table more or less of the sand 
te pulverlzed to a degree of flneness which Incapadtates it for further service 
as an abrasive. The sand, mixed with water, is drawn from sump or pît !) 
and discharged upwardly into the preliminary gradlng tank or cône 4. The 
stream of water carrying the same up into the eone gradually diminishes in 
velocity upwardly, and the différent particles of sand seek their strata of 
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equilibrium the same as lu the tank or cône 5, and being thereby separated 
into a séries of grades or slzes. The very fine particles, too fine to be of use, 
seum, dirt, . and other impurities, wash out through the overflow 10 to the 
sewer. The coaiser grades of materlal are withdrawn from thls tank through 
discharge pipes 70, "1, 72 and 73, belng returned to the gradlng table 5, whlle 
the finest grade Is deposlted in the flnlshlng cône 14, to be withdrawn there- 
from whcnever the grindlng opération bas reached the stage for the final or 
finishing opération. During the coarse grlnding or roughing, the coarser 
grades (or even the eoarsest grade only) are taken from the vessel or cône 5 
to the table, and slmultaneously the materlal from ail the grades, except the 
finest in eone 4, are returned to the cône 5 for regradlng, and fresh materlal 
is also supplled to the eone 5 from réservoir 17 ; thls supply belng controUed 
by the density of the mixture In the eone 5. When the roughing or facing 
opération is substantially completed, the supply of materlal to the eone 5 ia 
eut off by closing valves S^a and 37. The oi>eratlon then continues wlth the 
withdrawal from the eone S of the several grades in succession, or by steps 
or jumps, as above described, and to the extent desired or necesaary, the 
materlal becoming finer and finer, and after thls bas been carrled far enough, 
further withdrawal from eone 5 ceases, and the finishing or smoothlng Is com- 
pleted by wlthdrawing entirely from the fine sand coue H, when, again, the 
materlal withdrawn gradually Increases in fineness from the bottom to the 
top. During the rough grlnding there is a continuons circulation of the 
abradlng materlal in water, from çone ô to the grindlng table, thence to pump 
9, thence into eone 4, and thence by trough 15 back to eone 5. The portion of 
materlal too fine for further use is washed by the overflow into the sewer, and 
the finest usable grade is conveyed to the fine-sand eone 14 for the finishing 
opération. Slmultaneously therewith fresh materlal Is being added to,cone 
5 to make up for the fine materlal washed Into the sewer and that taken to 
the fine-sand eone." 

The spécification ends with this gênerai summary of the disclosure : 

"Wlth thls apparatus there is a continuous and unlnterrupted cycle of the 
abrading materlal, constantly or practically constantly, in a state of suspen- 
sion, or at least mlxed with water. No storage place Is nepessary or required, 
and therefore the labor of handllng Is redueed practically to a minimum, and 
the apparatus is of less size and less expensive than where storage must 
be provlded for. The apparatus Is so designed that the graded material Is 
withdrawn from the gradlng tanks and is discharged Into said tanks slmul- 
taneously ; 1. e., both opérations are golng,.on at the same time, but without 
interfering with the aecuracy of the gradlng. Thls does away with the 
uecesslty of storage places or tanks, and permits the use of very much 
smaller and less expensive tanks or cônes than with the prlor form of 
apparatus." 

The practical value of this device over the old art is evidenced by 
the défendants' use thereof, by the strenuous effort to justify such 
use, and by the uncontradicted testimony. In the latter regard the prési- 
dent of the Pittsburgh Plate Glass Company, a licensee of Hitchcock, 
testified : 

"As to any savlng of labor and materlals brought about by Che installatioi 
of this apparatus, I hâve never made. figures on that myself ; but those h 
our factories who are In a position to know hâve estimated the savings at 
approxlmately $150,000 a year. In addition to the savlng in cost, the product 
is very much more uniform in finish. * * • There had been In the past 
year a great deal of trouble through laek of uuiformity In finish, due to 
imperfections in apparatus that ha'd been devised to secure a uniform gradlng. 
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Thls Idea appealed to me, because it seemed to me it would provîde a uniform 
condition; tlie condition couM be controlled and maintalned uniformly. 
The original idea that appealed to me was not so much that it was going to 
save money in opération as that it was going to produce uniform control. 
Nobody ever bas uaade plate glass of a uniform character, and nobody does do 
it even now." 

After thoroiigh considération we hâve reached the conclusion that 
the process disclosed by Hitchcock in his patent No. 1,056,416 was 
novel in practice, useful in resuit, and inventive in character, and that 
the patent issued to him therefore, as well as patent No. 1,056,415, 
granted to him for an apparatus for practicing such process are valid. 

We turn next to the question of infringement. The charge of in- 
fringement of both said process and apparatus patents is predicated on 
the défendants' use of the device shown in the accompanying drawing : 
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The upper portion is the grinding machine in common use, and the 
lower shows the alléged infringing grading and feeding mechanism. 
Thèse are sunk in the ground, and as the primary is lower than the 
secondary grader, it will be évident that the sand in the primary 
grader has to be élevât ed from one of its compartments to the table 
and from the other to the secondary grader, and also the mixed sand 
and water in the several compartments of the secondary grader must 
he elevated to the tables as needed. The mixed sand and water from 
the sump pit enters at the upper left-hand corner of the primary 
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rader, and passes down its left side to the right, around tlie lower 
end of partition 28, thence up the passageway between partitions 28 
and 22, and over the top of the latter partition. From the first com- 
partment of the primary grader such coarse sand as is there needed 
is pumped through the pipe 75 to the grinding table. From the second 
compartment such sand and water as hâve passed the comb of par- 
tition 22 are pumped through pipe 76 to the secondary grader, where 
it enters the first compartment, passes the lower end of partition 50 in 
compartment 40, in which latter such sand as is too heavy to ri se 
over the comb of baffler 5Ji, on partition 51 remains in compartment ^0 
and is pumped to the table as needed through pipe 77. The remaining 
mixture of sand and water which passes the comb of baffler 54 con- 
tinues its fîow toward the opening made by partition 50 and the comb 
of baffler 55 at the top of partition 52. Such sand as is too heavy to 
rise over the comb of baffler 55 remains in compartment Ifl and is 
pumped to the table as needed through pipe 78. The remaining mix- 
ture passes over the baffler comb 55 into partition If2 and is pumped 
to the table through pipe 79. 

In this construction we note, first, that the sand sélection agency 
of the device lies in i'ts vertical water flow. The extension of parti- 
tion 28 downward and of 22 upward makes a verticle cycle of con- 
tinuous motion as the normal opération of the grinder requires more 
sand from the secondary grader. Moreover, such forward movement 
as there is in the primary grader enters a wider channel at the foot 
of partition 28, between partitions 28 and 22, and between the top 
of partition 22 and, the ground line, than the opening where it entered 
the chamber between the chamber side 7^ and the foot of partition 
28. The same expanded and rising channelway is found in the sec- 
ondary grader, The cycle passes down the narrow channel between 
side 49 and partition 50 into the wider opening between the lower 
end of partition 5(9 and the floor of the chamber and the gradually 
widening channel formed by inclined. partitions 50 and 51. From 
the narrowed. opening formed between partition 50 and the baffler 5^ 
of partition 5i the cycle passes to the wider space between partitions 
50 and 52, and through the narrowed opening formed by partition 
50 and baff.er 55 of partition 52 to the broader space above. In this 
continuous upward cycle .it wiU thus be notied that, while the cône 
form is not used, its function of afïording broader space in the chan- 
nel as the vertical- movement' continues is Utilited in défendants' struc- 
ture by partitions which, in the space left between them in some 
cases, their inclination in others, and their bafflers in others, secure 
in the cycle the same ultimate vertical current sand sélection as does 
Hitchcock's conical graders. It will thus be seen thatj while the 
conical form pf Hitchcock's apparatus bas been dispensed with, the 
gist arid liïe of his process has been studiously retained by the dé- 
fendants. ' ' 

So, also, in the order of sand sélection, the change by défendant 
from Hitchcock's order is One of mère engineering chôicé. In Hitch- 
cock's apparatus the finest grade of sand is first selected and carried 
away for Use as needed in the cycle of grinder opération, while the 
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coarser grades are left mingled for further sand sélection. In the 
défendants' device this order isreversed. In it the coarsest grade 
of sand is first selected and is retained for use as needed in the 
cycle of grinder opération, while the finer grades are left mingled for 
further sand sélection. But, while this alternative différence iii order 
as to whether the coarse or the fine sélection be first made does exist, 
when it cornes to the process of sand sélection, which is the gist and 
soûl of Hitchcock's contribution to the art, we fiind the same sand 
sélection process présent in both devices. This formai différence in 
the mère order of sand sélection, namely, whether the first ségréga- 
tion be of coarse or of fine sand, relieves the case of the abstruse 
discussion as to the storage function of chamber SI of the défendant. 
When that apparatus made a coarse-sand sélection in the first cham- 
ber, it necessarily had to hold that coarse sand until, mingled with 
water, such coarse sand was needed by the grinder. But in the 
sensé, however, of this being a storage such as occurred in the inter- 
rupted old horizontal stream process, this temporary storage of his 
first selected coarse sand can no more be claimed by the défendant 
to be a break iu the cycle opération which relieves it from infringe- 
ment than the temporary storage by Hitchcock of his first selected 
fine sand can be charged against him as breaking the cycle of opér- 
ation, and theréfore shearing Hitchcock of the inventive character 
of his device. 

It is clear that in neither case, in defendant's temporary holding of 
selected coarse sand and in Hitchcock's temporary holding of fine 
sand, is there any cycle suspension or any sand storage. In neither 
case has the sand passed from transit to destination and storage. In 
both they remain in potential transit; in both are they utilized as 
they are needed, and when needed are indispensable to cycle main- 
tenance. Of them both it may be aptly said: "They also serve who 
only stand and wait." 

Viewed from ail standpoints, we are of opinion the défendants' 
device utilizes the process disclosed in Hitchcock's process patent, and 
in using that process it has availed itself substantially of the apparatus 
which Hitchcock disclosed for utilizing that process. This view of 
the case renders it unnecessary for us to hère discuss the other and 
minor patents involved in the case. 

Without, theréfore, passing on them, it suflfices to say the practical 
outcome of this case is sufHciently met by a reversai of the decree 
entered below, and a remanding of the cause, with instructions to 
enter a decree adjudging patents Nos. 1,056,415 and 1,056,416 are 
valid, and claims 3, 6, 9, 15, and 20 of the former, and claims 1, 2, 
and 6 of the latter, are infringed. 
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BELSTBBIi CO. et al. X. LORAIN STEEL CO. 

(Circuit Court of Appeals, Thlrd Circuit. November 10, 1915. Eehearing 

Denied December 15, 1915.) 

No. 1955. 

Patents ©=»328 — ^Invention — Poetable Ceossoveb. 

The Kerwln patent, No. 1,000,270, for portable crossover for use on 
Street rallroad tracks, held void for lack of patentable invention, lu vlew 
o( tbe prior art. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

Suit in equity by the Belsteel Company and John Kerwin against 
the Lorain Steel Company. Decree for défendant, and complainants 
appeal. Affirmed. 

For opinion below, see 217 Fed. 412. 

Frank P. Davis, of Chicago, 111., for appellants. 
C. C. Linthicum, of Chicago, 111., and J. E. Little, of Pittsburgh, Pa., 
for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree of 
the District Court of the United States for the Western District of 
Pennsylvania, dismissing a bill of complaint charging the défendant 
with infringement of Letters Patent No. 1,000,270, granted August 
8, 1911, upon an invention of John Kerwin, and now owned by the 
complainants. 

The défenses are invalidity and non-infringement. If the patent is 
valid, infringement is found. 

The invention relates to portable crossovers. Crossovers are struc- 
tures for temporarily diverting street car traffic from one track to an- 
other during the repair or renewal of a part of a tracjc. They are 
composed of two parallel tracks of straight rails, connected by one 
crossover or switch track of curving rails, and when in place the 
straight parallel rails overlie the straight rails of the permanent tracks. 
The straight rails are supplied with shoes on their lower side, which 
rest upon and sometimes grip the permanent rails, and sometimes 
contain spike plates by which the structure is more securely fastened 
to the roadbed. The uses of crossovers, the cost and inconveniences 
incident to their opération, as wéll as the character of the invention 
of the patent in suit and the claims therefor, appear in the opinion 
of the District Court, reported in 217 Fed. 412. 

Ail crossovers contain one gênerai theory of construction, dictated 
by the character of the use to which they are put. AU are composed 
of two pairs of longitudinal tracks, connected by a track crossing from 
one to the other. In crossovers of older types, the tracks and connec- 
tions were separate and détachable parts of the structure, which were 
assembled and joined together at the point at which the crossover was 
to be used, and thereafter the parts were disconnected and separately 

ffiz^For other cases see same topic & KEV-NUMBER in ail Key-Numbered Digests & Indexes 
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moved. This is known as a knockdown type. The idea of Kerwin 
was to make a united crossover instead of several Connecting parts, 
capable of being pulled along the rails as one complète structure with- 
out disconnecting its parts or moving them separately. 

The éléments of the two claims are, (a) pairs of longitudinal rails; 
(b) pair of crossover rails; (c) rigid construction; (d) means to en- 
gage, the permanent rails ; (e) thereby developing a capacity in the 
unitary structure to slide longitudinally upon the permanent rails. The 
first four are éléments of the claims. The last is rather a resuit of 
the combination of the four. 

In the early street railway construction, rails were of the flat or 
stringer type without a web or base flange, and crossover rails were 
of the same kind. Subsequently, the girder rail came into use in track 
construction, and a little later the same type of rail came into use in 
crossover construction. The parts of the first crossovers were detach- 
ably connected for convenience in handling, and also switches and 
frogs, switch points and mates were separately formed and bolted to- 
gether so that they could be readily disconnected and moved and again 
connected in a new position. 

Of a type containing many détachable parts, the invention in Gal- 
vin's Patent No. 72,185, granted December 17, 1867, and the inven- 
tion in Beecher's Patent No. 73,071, granted January 7, 1868, are illus- 
trations. The invention of the Du Pont Patent No. 381,874, granted 
April 24, 1888, the patent under which the défendant has manufactured 
crossovers for years, also contains détachable parts, as does the inven- 
tion of Johnson, Patent No. 393,985, granted in the same year. In 
thèse patents granted in those early days, there were no connections, 
rigid or otherwise, between the pairs of longitudinal rails or the pair 
of crossover rails, either for the purpose of holding them in place 
or for the purpose of moving them f rom place to place. 

As the art advanced, the détachable parts of the crossover became 
fewer in number, and by the use of frogs and webs, the structure be- 
came more rigid. This is disclosed by the defendant's catalogue of 
the types of crossovers it manufactured in 1891, 1892, 1894, 1895 and 
1896, being improvements and modifications of the Du Pont invention. 

The first patent disclosing connections between the rails to effect 
rigidity and secure its advantages, is the Stiflf Patent No. 678,987, 
granted July 23, 1901, in which the longitudinal tracks are braced by 
tie rods and their connection with the crossover tracks stiffened by 
heavy webbed frogs. In the defendant's catalogue of 1904, it appears 
that the défendant in that year altered the construction of its cross- 
over by adding the tie rod bracing suggested by Stiff, this being the 
second pronounced advance in increasing the rigidity of the knock- 
down type of crossovers. In 1905, the défendant manufactured what 
has been termed in the évidence the "Philadelphia Crossover," which 
discloses a further stiffening of the longitudinal tracks by the use 
of webs and of tie rods connected with the rails at angles intended 
to give them a great rigidity. Tie-rod rigidity was given to the type 
shown by the defendant's catalogues of 1906 and 1910. As time went 
on, the détachable parts of a crossover manufactured by the défendant 
227 F.— 16 
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became féwer îti number, until in 1910 the structure, when assembled, 
consisted practically of two parts, one, a pair of longitudinal rails con- 
nected by tie rods, with a part of the crossover rails projecting, and 
another, a pair of longitudinal rails likewise connected by tie rods, with 
the remainder of the crossover rails projecting, so that, first, each of 
the two parts of the structure might be moved as a unit, and second, 
when moved, might be joined by Connecting the extending ends of 
the rails of the crossover track. This being 3ie state of the art when 
he entered it in 1911, Kerwin adopted the theory and used the éléments 
of the old structure, but effected a more rigid construction by using 
a T. rail and uniting ail the parts by rigid tie-rod connections. 

It would therefore seem that the sole structural novelty in the Ker- 
win invention is in making the parts of the device more rigid, and that 
the only novel function of such rigid construction consists in its ca- 
pacity to slide. The issue reduced to one question is — is there anything 
patentable in making the structure so rigid that it will slide bodily? 
It is contended by Kerwin that his structure was the first that could 
be slid. ■ This is denied by the testimony o£ the défendant. It is also 
contended that KerAvin's structure could be more cheaply moved. This 
is not controverted by the défendant. It is conclusively shown that 
Kerwin did not invent the first crossover that could be moved as a 
unit, although we think that it is shown that Kerwin's crossover is 
more cheaply and perhaps more easily moved. 

The controversy respecting the shoes of the structure need not be 
repeated in this opinion. Shoes on crossovers were old in the art 
and were used for several purposes, one of which was to decrease fric- 
tion with the permanent rails when being moved. 

The claims of the patent do not cover the movable characteristic of 
thé structure, but are for certain éléments of the structure which make 
it capable of being moved. Of thèse, the élément of rigidity constitutes 
the sole claim to invention, and claiming invention in the rigidity em- 
ployed, the patentée relies more upon the degree of rigidity than upon 
■ the fact of rigidity. Upon the question whether the increased rigidity 
of the Kerwin structure constitutes patentable invention, we concur 
with the conclusion of the learned District Judge, that "there is no 
invention in making a crossover stronger and more rigid" than other 
crossovers, even when the resuit is a crossover capable of being more 
easily moved. The fact that the resuit is an improvement over what 
existed before, does not détermine it to be the resuit of invention, and 
if the means to produce the improved resuit are such as not to involve 
invention, they are thçn not entitled to be patented. The question re- 
mains as before, does invention lie in making a stronger and more 
rigid crossover. We think it does not, and therefore fînd the patent 
invalid. 

The decree below is affirmed. 
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UNITED STATES v. GRADWELL et al. 

(District Court, D. Rhode Island. October 23, 1915.) 

No. 114. 

1. Geand Jury €=5 — Qualifications of Juboks. 

A grand juror having been duly drawn and summoned for service in a 
fédéral court, and at that tiœe, as required by Judiclal Code (Act 
Mareh 3, 1911, c. 231) § 275, 36 Stat. 1164 (Oomp. St. 1913, § 1252), having 
the qualifications prescribed by the state law, does not become disquaUfled 
for service because be thereafter loses a property qualification, wbich 
takes bim out of the class of votcrs from wbich jurors are selected under 
tbe state law. 

[Eâ. Note. — For other cases, see Grand Jury, Cent. Dig. §§ S-13, 15; 
Dec. Dig. €=>5.] 

2. Criminal Law <S=>2S0 — Plea in Abatement — Sufficienct. 

A plea in abatement to an indictment held bad for uncertalnty In the 
use of tbe words "within the year then next preceding" ; It being njaterlal 
whetber the calendar year or the 12 months next preceding was meant 

[Ed. Note. — For otber cases, see Criminal Law, Cent. Dig. g§ 645-651 ; 
Dec. Dig. ©=280.] 

3. Criminal Law ®=280 — Pleas in Abatement — Misconduct of Attoeneys 

Before Grand Jury. 

A plea in abatement on the ground of misconduct of the government at- 
torneys in the grand Jury room must set out facts whlch raise a légal 
presumption of préjudice. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651 ; 
Dec. Dig. ®=>280.] 

Criminal prosecution by the United States against Matthew T. Grad- 
well and others. On demurrers to pleas in abatement by défendant 
Earl Dodge. Demurrers sustained. 

ITarvey A. Baker, U. S. Atty., of Providence, B. I. (William H. Camfield, 
Asst. U..S. Atty., of Providence, K. !.. on the brief), for the United States. 

Barney & Lee, Walter H. Barney, Wilson, Gardner & Churchill, and Ales- 
ander Churchill, ail of Providence, R. I., for défendants. 

BROWN, District Judge. [1] The ninth and tenth pleas in abate- 
ment, though they allège that the grand juror was not qualified at the 
time he was impaneled and sworn, and at the time of the return of 
the indictment, contain no allégation that he was not liable to serve and 
duly qualified to serve at the time he was summoned for service in this 
court. If the qualification is to be determined as of the date when the 
juror was summoned, the plea i s bad as not negativing his qualifica- 
tion at that time. For the purposes of the demurrer, and under the 
strict rules of law applicable to pleas in abatement, we are required 
to assume tliat the grand juror was duly qualified when summoned. 

The question is then presented whether the facts alleged in the plea, 
in substance that he was not, when sworn and during his service as 
grand juror, qualified to vote upon any proposition to impose a tax 
or for the expenditure of money, are sufficient to work a disqualifica- 
tion; in other words, whether the subséquent loss of that right to 
vote which he possessed when summoned afïects his right to act as a 

<g=s>For other cases see saroe topic & KEY-NUMBER in aH Key-Numbered Digests & Indexes 
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grand juror, and vitiates ail proceedings of the grand jury in whoie 
proceedings he took part. 

The proposition that the right and duty to serve as a grand juror 
are concurrent in time with the right to vote as a property voter, so 
that the qualifications of grand jurors properly selected may respec- 
tively expire from time to time during tlieir service as a juror parts 
with his real estate, or upon the lapse of a year from the time of his 
payment of a tax on personalty, is so impractical, and vv^ould lead to 
such absurd and unforeseen results, that it must be rejected. 

At the argument it was practically conceded that, if qualified to vote 
at the time when impaneled and sworn, a subséquent loss of qualifica- 
tion as a voter wouîd not disqualify hira from completing the duties 
of a grand juror. 

A requirement that jurors shall be selected from the class of voters 
called property voters (see chapter 279, § 1, Gen. Laws R. I.) does not 
imply that the right of the courts to compel the performance of jury 
duty shall be hampered by the laws afïecting the future voting, rights 
of persons who were voters, and thus liable to serve, when summoned 
by the courts. There is nothing in the Rhode Island statutes that re- 
quires that a juror shall retain his voting qualifications throughout the 
time of service, or that limits his liability to service to the time during 
which he remains qualified to vote. On the contrary, an examina- 
tion of chapter 279, Gen. Laws R. I., on jurors and juries, and especial- 
ly of section 19 of said chapter, shows that persons whose names are 
drawn between the 15th day of June and the second Monday of July 
in any year shall be liable to serve as jurors at any time before the 
second Monday of July of tlie following year, a period which may 
exceed the year for which the payment of a tax may qualify one to 
vote. This illustrâtes that competency to serve is not regarded as nec- 
essarily concurrent with competency to vote. Nor is there in the na- 
ture of the thing any reason that requires us to consider whether a 
person duly selected by reason of property qualification for voting has 
retained that qualification during the period of service. 

As a matter of policy it may be provided by statute that jurors shall 
be chosen from the class of persons who are property voters. This 
is presumably a rough way of getting superior jurors; but when a 
juror bas been chosen from this class it would be unreasonable and 
impractical to say that public policy requires that by loss of his real 
property, or by his neglect to pay a tax, he shall at once be regarded 
as no longer suitable for service, and be relieved from or rejected from 
the future performance of a duty, or the completion of a duty, for 
which he was duly selected under the law. There is no more substan- 
tial reason to regard him as unqualified for service by such subséquent 
disqualification as a voter than exists in the case of a public ofiicer 
whose eligibility to élection dépends upon his being a qualified elector, 
but who does not by losing his vote lose his office. See State v. Lake, 
16 R. I. 511, 17 Atl. 552. 

The property qualification as a voter implied in section 1, c. 279, Gen. 
Laws R. L, must be regarded as afïecting a person's eligibility for sé- 
lection as a juror, and not as prescribing a measure of his continuing 
capacity to serve. The juror having been duly drawn and summoned 
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for service in this court in conformity with the provisions of chapter 
12 of the Judicial Code (Comp. St. 1913, §§ 1252-1265), and at that 
time having the qualifications prescribed by the state law then in force, 
should not be permitted to escape such service by any subséquent act 
whereby he might voluntarily disqualify himself as a voter in future 
State élections, as, for example, a conveyance of his real property 
(see In re Voting List, 19 R. I. 614, 35 Atl. 147), or a failure to. pay 
a Personal property tax (see In re Providence Voters, 13 R. I. 737). 
Nor is there any reason why involuntary disqualification for future 
voting, occurring after he was summoned for jury duty in this court, 
should require this court to discharge him, except the assumption that 
under the laws of Rhode Island the right to vote upon a property 
qualification is a measure of the continuing personal capacity of a per- 
son to perform jury service. If we should accept this assumption, it 
would logically follow that a person duly qualified when summoned 
tnight thereafter become incompétent for service in the period after 
be had been impaneled and sworn, as well as within the period between 
the date of summons and the date at which he attended court in obédi- 
ence to the summons. 

The concession of the défendant that disqualification for voting oc- 
curring after the impaneling of the juror would not affect his capacity 
to complète his service is practically an admission that property qual- 
ification for voting is not a measure of the capacity to perform jury 
service, but only a requisite for eligibility or for sélection for such 
service. 

But it is argued that the time for sélection of the juror and for de- 
termining his then existing qualifications is the time when the grand 
jury is impaneled and sworn. State v. Davis, 12 R. I. 492, 34 Am. 
Rep. 704, does not support the defendant's contention. The plea in 
abatement in that case related to a grand juror who was taken up on 
venire; the court saying: 

"We tliink, too, the plea Is sufficlent In point of fonn, however It mlght hâve 
tieen if the juror had been drawn (see State v. Middleton, 5 Port. [Ala.] 484) ; 
for we Ivnow as a matter of practice, that a grand juror taken up on venire 
is Immediately impaneled and sworn." 

State V. Middleton, referred to, held that in the absence of a stat- 
«te making it necessary that freeholders and householders shall con- 
tinue such up to the time they are actually drawn to serve on the 
jury, if they possess this qualification when their names are returned 
by the sherifï, though they may afterwards part with it, they are 
compétent jurors. 

A plea in abatement setting up merely that one of the grand jurors 
was not, at the time the indictment was found, a freeholder, etc., 
was held bad on demurrer, for failure to allège that he was neither a 
freeholder nor householder' when the list was returned to the clerk. 
See, also, Commonwealth v. Jordan, 207 Mass. 259, 93 N. E. 809. The 
opinion in State v. Davis, therefore, does not décide, but leaves open, 
the présent question. 

Upon a considération of chapter 279, Gen. Laws R. I., I am of the 
-opinion that the duty of jury service imposed by its provisions upon 
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a person designated in section 1 continues throughout the period pre- 
scribed by law, even if at any time during that period of required 
a jrvice he loses the right to vote. The duty being imposed upon him 
while one of the designated class of voters continues for the prescribed 
period of time. See chapter 279, §§ 19, 26. No limitation of such 
period by loss of the right to vote is found in the terms of the stat- 
ute,.and no sound reason exists for implying such limitation. 

[2] But even were it true that under a proper construction of the 
statutes the property qualification to vote must exist at the time the 
grand juror is sworn ând impaneled, there would still remain a ques- 
tion as to the sufficiency of the plea. 

In attempting to négative the existence of qualification to vote 
through payment of a tax, the plea asserts the nonpayment of a tax 
"within the year then next preceding." Does this mean the calendar 
year next preceding, or the 12 months next preceding? From the 
opinion of the court in Re Providence Voters it clearly appears that 
this is a very indefinite expression. The Suprême Court said : 

"There is In fact, if we consider merely tlie letter of the Constitution, no dé- 
cisive reason for preferring either construction to the other." 

The construction of the constitutional expression by the municipal 
authorities of the city of Providence, and the construction by the 
State Législature, were directly opposed. Though the advisory opin- 
ion of the justices adopts the législative construction, this does not 
aid the défendant. 

We hâve hère not the question of the meaning of this phrase as 
used in the Constitution, as a matter to be determined in the light of 
a législative construction, but the meaning of this language when used 
by a pleader in a plea in abatement under rules of law which require 
certainty. If taken to mean the calendar year next preceding, this 
does not with certainty set forth a disqualification to vote, since the 
tax may yet hâve been paid during the 12 months next preceding. As 
we hâve seen, the expression is as capable of one meaning as of the 
other. 

It folio ws that the pleas are bad for uncertainty in this particular, 
irrespective of the question what day the plea refers to as the end of 
"the year next preceding." Capwell v. Sipe, 17 R. I. 475, 23 Atl. 
14, 33 Am. St. Rep. 890; State v. Rife, 18 R. I. 596, 30 Atl. 467;, 
O'Connell v. Queen, 11 C. & F. 155. 

The argument that if the personal capacity or fitness of a juror to- 
perform jury service- — e. g., ability to hear, soundness of mind, lack 
of interest, or bias — must be found to exist at the time of actual serv- 
ice, poHtical qualifications to vote must also exist at that time, is- 
unsound, and involves, as we hâve said, the assumption that one duly 
selected from a class of persons as provided by law becomes person- 
ally incapable or unfit for jury service when he ceases to hâve the 
right to vote at certain future élections. 

While it must appear at the time of service that one bas the political 
qualification, this is shown by the fact that he was drawn and sum- 
moned at a. finie when the law imposed upon him as a then member 
of a certain class of voters the duty to serve as a juror throughout 
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a future period positively prescribed by law; in other Words, it is 
only necessary at the time he is impaneled and sworn to inquire wheth- 
er he is a person who is one of those previously designated by law 
for such future service as is to follow the impaneUng of the jury. 

The mental and physical capacity to perform the work of a grand 
jurer is net affected by his subséquent loss of his vote. 

That the Législature of Rhode Island, because they thought it wise 
to choose jurors from the class of property voters, intended also to 
exclude immediately from the list of jurors so chosen any person who, 
during the short period for which the law holds him to service, should 
cease to be a voter, is a proposition that finds no support in the Rhode 
Island statutes, but, on the contrary, is inconsistent with the express 
provisions of those sections which prescribe the period of service. 
To carry along together, and thus mix and confuse statutes relating to 
two distinct matters, jury service and élections, is whoUy impractical 
and unreasonable. 

[3] The remaining pleas in abatement may be shortly disposed 
of. Each sets forth what is alleged to be misconduct of attorneys 
for the United States in the grand jury room. 

Neither of thèse pleas sets up facts which raise a légal presumption 
that the grand jury was unduly influenced, or that it did not perform 
its full duty in pursuance of the instructions given by the court, or 
that the finding of the indictment resulted from improper influence. 
Even if the acts alleged may be regarded as improprieties, they are 
not of such a nature that actual préjudice must be presumed as matter 
of law. 

The statement that acts were "to the manifest préjudice of the de- 
fendant" is insufficient to obviate the objection that it does not appear 
from the allégations of the pleas that the finding of the indictment 
was the resuit of improper influence. Agnew v. U. S., 165 U. S. 36, 
45, 17 Sup. Ct. 235, 41 L. Ed. 624. 

The pleas alleging misconduct are each and ail insufficient to nég- 
ative a légal finding of the indictment by the grand jury, uninfluenced 
by the alleged misconduct. 

Demurrers sustained. 



Ex parte WONG TBE TOON. 
(District Court, D. Maryland. November 6, 1915.) 

1. Aliens <ê=>23 — Chinese Exclusion Act — Admission as Membeb of Exempt 

CL.4SS. 

A mlnor son of a Chinese person who Is a member of one of the exempt 
classes, adniltted as such into the United States, does not forfeit his right 
to remain by subsequently worliing as a laborer. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 76-90 ; Dec. Dlg. 
<S=23.] 

2. Aliens <®=32 — Pboceedinqs pob Déportation of Chinese — Sufficienct of 

Charge. 

Technlcal objections to the form of the warrants in Chinese déportation 
cases are not sustainable, when It appears that the alien had notice of the 

C:z:3VoT other ca.<res see same topic & KEY-NUMBEK In ail Key-Numbered Digests & liiiiejt«s 
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aotual charge against him in time to meet It and had a falr hearlng^ 
thereon. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

3. AnENS <S=532 — Peocebdings roR Depobtation of Chinese — Faibkess of 

Heaking. 

The fact alone that a Chinese alien before, at, or after his arrest was 
Interrogated without counsel belng présent does not show that his hearing 
was not f air, although it is a clrcumstance which may be considered. 

[Ed. Note.~For other cases, see Aliens, Cent. Dlg. §§ 84, 92-95; Dec. 
Dig. <S=»32.] 

4. Aliens ®=332 — Peoceedings for Déportation of Chinese — Evidence. 

The (act that a Chinese alien was allowed to land is not the équivalent 
of a certifleate of status or résidence, and does not shift the burden of 
proof f rom him in subséquent proceedings for his déportation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=332.] 

5. Aliens ©=^32 — Proceedings for Déportation of Chinese — Sufficienct 

op Evidence. 

In proceedings for déportation of a Chinese person before administra- 
tive offlcers, if the évidence is such as might lead a fair and reasonable 
man to think that the charge against the défendant was made out, their 
décision is not revlewable by the courts. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§' 84, 92-05; Dec. 
Dig. ©=332.] 

Pétition for habeas corpus by Wong Yee Toon. Writ denied. 

Harold B. Scrimger and Irvin B. Scrimger, both of Baltimore, Md., 
for petitioner. 

Samuel K. Dennis, U. S. Atty., and James A. Latane, Asst. U. S. 
Atty., both of Baltimore, Md., for respondent. 

ROSE, District Judge. The petitioner is about to be deported un- 
der a warrant issued by the Secretary of L,abor. He seeks his release 
by habeas corpus. He says he is about 19 years old. He looks younger. 
According to his story, he is the son of one Wong Que Teung, alias 
Wong Kus, a merchant long domiciled in Oakland, Cal. As such son 
the petitioner, on the 7th of November, 1913, was admitted by the 
immigrant officiais at the port of San Francisco. A little over a year 
later he was found living with a Chinese laundryman in Baltimore. 
The immigration office secured some évidence which led it to think 
that he was emi>loyed as a laborer. 

On the 22d of January, 1915, the Assistant Secretary of Labor is- 
sued a warrant for his arrest on various grounds, which may be sum- 
marized as that he was a Chinese laborer, without certificate of rési- 
dence ; that he procured his admission to this country by f raud, not 
being at thé time of entry a minor son of a member of the exempt 
classes ; and that at such time he was under 16, and was not accom- 
panied by at least one of his parents. The petitioner was given a full 
and even elaborate hearing,, at which he was represented by counsel. 
The entire record of the proceedings which led to his admission at San 
Francisco was put in évidence. The government called witnesses, and 
so did he, ail of whom were examined and cross-examined. It ap- 

g:::3Por otiier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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peared that, on his arrivai at San Francisco, the inspector who had 
immédiate charge of the investigation reported that the petitioner was 
not the son of the Oakland merchant, but that on review by the su- 
perior officiais he was admitted. On the question of his paternity there 
was in the déportation proceedings submitted very little évidence which 
had not been considered before he was allowed to land. 

Ail that was really new in the case made in Baltimore is that, very 
shortly after the boy arrived in Califomia, the alleged father sent him 
clear across the continent to a laundryman hère. The latter's relation- 
ship, if any, to either the father or the son, is, by petitioner's witnesses, 
variously and vaguely stated. The statements of the man in question 
are of such a character as to lead the immigrant oificials to con- 
clude that he is unworthy 'of belief . No letters hâve passed between 
the alleged father and the petitioner, and the former does not claim 
to hâve sent for the latter's support during an entire year more than 
$60. At the conclusion of the hearing, the local immigration author- 
ities decided that he should be deported. He took an appeal to the 
Secretary of Labor, with whom his counsel filed elaborate briefs. On 
the 3d of July of this year the Secretary issued his warrant of dé- 
portation, in which the grounds specifîed were substantially the same 
as those in the warrant of arrest, except that the Secretary held that 
the weight of évidence showed that the petitioner, at the time of his 
-admission, was over 16 years of âge. 

[1] At the hearing before me the government did not seriously con- 
tend that the order of déportation could be sustained on the ground 
that the petitioner was a Chinese laborer, not in possession of a cer- 
tificate of résidence. There is some évidence that he did some work 
in the laundry. It is for most purposes, at least, immaterial whether 
he did or did not. It is well settled that a minor son of a member 
•of the exempt classes, admitted as such into the United States, does 
not forfeit his right to remain by subsequently doing a laborer's work. 
Ex parte Lew Lin Shew (D. C.) 217 Fed. 317; United States v. I^uie 
Juen (D. C.) 128 Fed. 522; In re Yew Bing Hi (D. C.) 128 Fed. 319; 
United States v. Léo Won Tong (D. C.) 132 Fed. 190; United States 
V. Seid Bow (D. C.) 139 Fed. 56; In re Chin Ark Wing (D. C.) 115 

Fed. 412; United States v. Lee Chee, 224 Fed. 447, C. C. A. 

Lew Ling Chong v. United States, 222 Fed. 195, C. C. A. 

United States v. Yee Quong Yuen, 191 Fed. 28, 111 C. C. A. 500 
In re Tam Chung (D. C.) 223 Fed. 801 ; United States v. Foo Duck 
(D. C.) 163 Fed. 440; United States v. Foo Duck, 172 Fed. 856, 97 
C. C. A. 204. It is true that the last above cited case intimated that, 
in determining whether a Chinaman who is admitted as an exempt 
■ever was one, considération may be given to the fact that very shortly 
after his admission he was found engaged in a nonexempt occupation. 

[2] The government rests its right to déport the petitioner on the 
ground that he is not the son of the Oakland merchant. The peti- 
tioner says that neither the warrant of arrest nor that of déportation 
specified that charge with sufficient particularity. The petitioner and 
his counsel had seasonable notice that the government claimed that his 
paternity had been falsely stated. Technical objections to the form of 
the warrants in thèse cases are not sustainable, when it appears that the 
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alien Had notice oî the actual charge against him îrt time to meet it 
and had a fair hearing thereon. Nishimura Ekiu v. United States, 142 
U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146; Chin Bak Kan v. United 
States, 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121 ; United States 

V. Hom Lim, 223 Fed. 520, C. C. A. ■ — ; United States ex rel. 

Eauder v. Uhl, 211 Fed. 628, 128 C. C. A. 560; United States ex reL 
Rosen v. Williams, 200 Fed. 538, 118 C. C. A. 632; Toy Tong v. 
United States, 146 Fed. 343, 76 C. C. A. 621 ; In re NG Wah Chung, 
220 Fed. 639, 136 C. C. A. 247; Ex parte Young (D. C.) 211 Fed. 
370. 

[3] The petitioner dénies that he had such a hearing, because, and^ 
only because, when first arrested he was examined by the inspecter 
bef ore he had counsel, or any opportunity fo procure cOunsel. Proba- 
bly there are f ew or no formai tests by which to détermine whether 
the immigration authorities hâve given an aHen a fair hearing. The 
real question is : Hâve they honestly, and by means which would 
seem fair to a reasonable man, not trained in law, sought to arrive at 
the truth, in order that they may do justice? If their actions, taken 
as a whole, show that their inquiry was not a fair and honest effort 
to obtain such resuit, their action is not binding on the courts, whether 
from a technical standpoint their procédure was or was not open to 
criticism. The way in which, bef ore the petitioner had an opportunity 
to obtain counsel, or before counsel was admitted, they conducted his 
examination, and that of other witnesses, may be, in connection with 
other facts, a weighty circumstance to show that they were not hon- 
estly seeking the truth. Ex parte Chin Loy You (D. C.) 223 Fed. 
833 ; Ex parte Lam Fui (D. C.) 217 Fed. 456 ; Pang Sho Yin v. United 
States, 154 Fed. 660, 83 C. C. A. 484; Hanges v. Whitfield (D. C.) 
209 Fed. 675 ; Whitfield v. Hanges, 222 Fed. 745, C. C. A. . 

But the mère fact that the alien, before, at, or after his arrest, was 
interrogated without counsel being présent, does not show that his 
hearing was not fair. On this point the décision of the Suprême Court 
in Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. 
Ed. 1165, is conclusive. To the same effect are In re Madeiros (D. 
C.) 225 Fed. 90; United States v. Moy Toom (D. C.) 224 Fed. 520; 
United States v. Lem You (D. C.) 224 Fed. 519; United States ex 
rel. Buccino V. Williams (C. C.) 190 Fed. 897; United States ex rel. 
Ivanow V. Greenawalt (D. C.) 213 Fed. 901 ; Sire v. Berkshire (D. C.)' 
185 Fed. 967; Siniscalchi v. Thomas, 195 Fed. 701, 115 C. C. A. 501; 
United States v. Hung Chang, 134 Fed. 19, 67 C. C. A. 93; Prentis 
V. Seu Leung, 203 Fed. 25, 121 C. C. A. 389. 

[4] In this case the petitioner had a perfectly fair and even pains- 
taking hearing. Upon the whole évidence a just man might come to 
the conclusion that the petitioner was not the son of the merchant 
whom he claimed as his father. I personally am very doubtful as to 
whether he is or is not. The Exclusion Acts do not seem just to a 
Chinàman, and it is not surprising that he feels himself at liberty 
to évade them by every means in his power. If moral sanctions do 
not stand in the way of his giving false testimony in order to escape 
from what seems to him their arbitrary injustice, he seldom has any 
reason to fear any légal penalties for false swearing. The govern- 
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ment cannot disprove his statement, or that o£ witnesses whom he 
may produce, as to the circumstances of his birth, a score or more 
years before. Whether the Chinese exclusion policy can or cannot 
be enforced, therefore, dépends upon where the burden of proof is. 
In proceedings before a United States commissioner or judge to de- 
port a Chinaman, the statute expressly déclares that thè burden of 
affirmatively proving his right to be in the United States is on him, 
and in like manner a Chinaman seeking to enter the United States 
as a member of the exempt class must satisfy the immigration author- 
ities that he belofigs to such class. If this boy had been refused per- 
mission to land at San Francisco, the courts could not hâve helped 
him. Does the fact that he was allowed to land now shift the burden 
of proof? If déportation proceedings had been instituted against 
him before a United States commissioner, and the décision had been 
in his favor, the judgment would, in the absence of at least a very 
clear showing of fraud or mistake, hâve been final and conclusive. 
United States v. Chin Len, 187 Fed. 544, 109 C. C. A. 310; United 
States v. Yeung Chu Keng (D. C.) 140 Fed. 748. 

But the distinction between a judicial détermination and the ad- 
ministrative acts of executive officiais in admitting aliens to the coun- 
try is wide and has often been drawn. Pearson v. Williams, 202 U. 
S. 281, 26 Sup. Ct. 608, 50 L. Ed. 1029; United States ex rel. Tre- 
maine v. Commissioner of Immigration (D. C.) 209 Fed. 137; Ex 
parte Stancampiano (C. C.) 161 Fed. 164; Lew Quen Wo v. United 
States, 184 Fed. 685, 106 C. C. A. 639; Haw Moy v. North, 183 
Fed. 89, 105 C. C. A. 381 ; Lim Jew v. United States, 196 Fed. 736, 
116 C. C. A. 364; United States v. Chun Hoy, 111 Fed. 899, 50 C. 
C. A. 57. In Pearson v. Williams, supra, the same board of spécial 
inquiry which admitted the immigrant a month later ordered his dé- 
portation. Nor is such act of admission équivalent to a certificate of 
status or résidence, issued in accordance with the provisions of some 
treaty or statute. Such a certificate imports at least prima facie ver- 
ity. It cannot be treated as if it had never existed. Some évidence 
must be produced to justify the immigrant officiais denying to it its 
usual and appropriate effect. Liu Hop Fong v. United States, 209 
U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 888. 

My attention has not been called to any cases in which such weight 
has been given to the mère admission of an alien into this country. 
In none of the cases above cited, in which the conclusiveness of such 
admission was denied, did the courts intimate that it was in itself an 
evidentiary fact sufficient to protect the alien against subséquent dé- 
portation, upon the same évidence which had once been held sufficient 
to require his admission. Some of the intimations to be found in 
them and some of their reasoning would seem to point to the opposite 
conclusion; but in no reported case, so far as I am aware, had the 
very question upon which this case must turn been directly presented 
and passed upon. 

[5] The petitioner has entered this country, he has become subject 
in ail respects to its jurisdiction, and is a part of its population. He 
cannct be deported, therefore, without hearing. Japanese Irnmi- 
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grant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721. One of 
the essentials of such a hearing is that there shall be sotrte évidence 
to sustain the charge which is being heard, although in hearings be- 
fore administrative officiais they may doubtless accept testimony that 
would not be admissible in a court of law. Nishimura Ekiu v. United 
States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146; Lee Lung v. 
Patterson, 186 U. .S. 168, 22 Sup. Ct. 795, 46 L. Ed. 1108; Tang Tun 
v. Edsell, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. Ed. 606; In re Tem 
Yuen (D. C.) 188 Fed. 350; Ex parte Watchorn (C. C.) 160 Fed. 
1014; United States ex rel. Toy Gwok Chee v. Prentis, 202 Fed. 
65, 120 C. C. A. 381 ; Healy v. Backus, 221 Fed. 358, — C. C. A. 

. And if the évidence they actually hear is such as might lead a 

fair and reasonable man to think that the charge was made out, the 
décision of the administrative officiais is in thèse cases final, and 
may not be reviewed by the courts. 

The petitioner says, however, that the charge inthis case is that he 
secured his admission by fraud, and that upon that issue the govern- 
ment must sustain the burden of proof. Be it so. Nevertheless, if 
the petitioner is not the son of the Oakland merchant, the charge is 
true. As already stated, there is, upon the whole évidence, abundant 
reason to doubt whether he is, and whether he is or is not is an issue 
to be passed upon by the immigrant officiais, and not by the courts. 
The latter can interfère only when there is a total failure of ail évidence 
upon which a fair-minded man would feel justified in acting. I cer- 
tainly cannot find that there is any such lack hère. If the question 
were one upon which it was my duty to pass, I am not prepared to 
say that I would not reach the same conclusion as that upon which the 
Secretary of Labor has acted. 

It foUows that the writ of habeas corpus must be dismissed, and the 
petitioner remanded to the custody of the immigration officiais for 
déportation under the Secretary's warrant. 



IRVINE V. CHURCH et al, 
CDlstrict Court, E. D. New York. May 21, 1914.) 

1, Partneeship «gï^lOT— Actions— Stattjtort Provisions. 

Under Rev. St. OUo, § 5011, providing that a partnershlp formed for 
the purpose of carrying on a trade or business In the state or holding 
piopeity tlierein, may sue or be .sued by the usual or ordinary name 
which It has assumed, If a partnershlp holds property in the state, it 
may be sued by the firm name, though not formed for the pui-pose of 
holding property in the state. 

[Ed. Note. — For other cases, see Partnershlp, Cent Dig. § 360; Dec. 
Dig. ©=5197.] 

2. CORPOEATIONS <S=>80— STOCK ASSESSMENTS— NOTICE. 

Under the statutes of Ohio, notice to a nonresldent partnershlp of an 
nssessœent on corporate stock owned by it was not Invalidated by the 
previous death of one of the partners; the proceeding being in a sensé 
one in rem. 

[Kd. Note.— For otlier cases, see Corporations, Cent. Dig. §§ 367-579, 381, 
oS2; Dec. Dis. (ê=>s<).i 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Limitation of Actions <@=180— Actions— Pleading—Dkmijbreb. 

Rev. St. Ohio, § 3258a, providlng that an action upon the Uablllty of 
stockholders under the preceding section can only be brought wlthin 18 
months after the debt or obligation shall become enforceable against 
stockholders, is a statute of limitation, and not available on demurrer. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §| 
670-675, 681 ; Dec. Dig. <g=>180.] 

At Law. Action, by Ellsworth C. Irvine, as receiver of the Colum- 
bus, Sandusky & Hocking Railroad Company, against Charles T. 
Church and others, as executors of E. Dwight Church, deceased. On 
demurrer to the complaint. Demurrer overruled. 

McLaughlin, Russell, Coe & Sprague, of New York City (Rufus W. 
Sprague, Jr., Francis S. Hutchins, and Edward D. Freeman, ail of New 
York City, of counsel), for plaintiff. 

Rounds, Schurman & Dwight, of New York City (Arthur C. Rounds 
and Richard E. Dwight, both of New York City, of counsel), for de- 
fendants. 

VAN VECHTEN VEEDER, District Judge. The ten grounds of 
demurrer may be summarized as questioning the court's jurisdiction of 
the subject-matter, the plaintiff 's légal capacity to sue, the validity of the 
laws of the state of Ohio upon which the complaint is based, and the 
sufficiency of the complaint with respect both to (a) the requirements 
of the Ohio statute as to service upon nonresident stockholders and (b) 
to the asserted termination of the cause of action by limitation before 
action brought. The court's jurisdiction, the plaintiff's capacity to sue, 
and the validity of the state statutes seem to me to be quite clear. In- 
deed, the stress of the défendants' argument is thrown upon the final 
point, relating to the asserted insufficiency of the complaint in the two 
particulars mentioned. 

-First, then, with respect to the défendants' contention that the re- 
quirements of the Ohio statute as to service upon nonresident stock- 
holders were not complied with in the Ohio suit, either as to the de- 
fendants or their testator, and that the proceeding and the j udgment 
rendered therein are not enforceable against the défendants. The de- 
fendants' argument may be summarized thus : 

What the Ohio statute of 1900 required as a basis for the enforce- 
ment of the judgment against nonresident stockholders was a service 
upon such stockholders which would hâve been sufficient in an action to 
f oreclose a mortgage to bring the nonresident into the action as a party 
défendant. The complaint in issue does not show such service. In- 
deed, the only permissible inference from the allégations of the com- 
plaint, in connection with the decrees of July, 1905, and December, 
1906, is that whatever service was made was attempted to be made 
upon Church & Co., and not upon E. Dwight Church, défendants' testa- 
tor, either individually or as surviving partner of Church & Co. This 
attempt to bring in Church & Co. as a firm was abortive. A nonresi- 
dent firm, not shown to be doing business in Ohio, could not be sued 
or served in the firm name, and even if such a firm had been at the time 

<g:;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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doing business in Ohio, it could not hâve been served by publication. 
For the provision of Rev. St. Ohio, § 5011, authorizing suits against 
partnerships in the firm name, is limited to partnerships f ormed for the 
purpose of carrying on a trade or business in the state, or for the pur- 
pose of holding property therein, and it is not alleged that Church & 
Co. was organized for any such purpose. So, also, Rev. St. Ohio, § 
5039, provided that in suits against a firm in the firm name service of 
process upon the partnership should be made "by leaving a copy at its 
usual place of doing business, or with any member of such partner- 
ship," and it was held in Smith v. Hoover, 39 Ohio St. 249, that the 
prescribed mode of acquiring jurisdiction of a défendant was exclu- 
sive. Furthermore the firm of Church & Co. had been dissolved by the 
death of James A. Church in March, 1896, almost three years before 
the Marriott and Kinsey suits were begun, and there was therefore no 
longer a firm of Church & Co. which could sue or could be sued, and 
the surviving partner could not as such be sued in the name of Church 
& Co. or otherwise. Insurance Co. v. Carnahan, 63 Ohio St. 258, 58 
N. E. 805. In short, the publication against Church & Co. was inefifec- 
tive, because Church & Co. as a firm could not be sued or made a party 
défendant, and could not be served by publication, and for the further 
reason that the firm, within the meaning of the Ohio statute, had ceased 
to exist some six years before the attempt to serve by publication was 
made. The publication as against Church & Co. was ineflfective as 
against the défendants' testator, the surviving partner in that firm, be- 
cause he was not the party named in the process, and-because he was 
not, within the meaning of the Ohio statute, the successor of the firm. 

The plaintiflf is not attempting to enforce a personal judgment obtain- 
ed against Church & Co. or its partners in Ohio. He seeks to enforce 
an assessment upon the stockholders of the railroad company. If the 
service in question was necessary (see Blackburn v. Irvine, 205 Fed. 
217, 123 C. C. A. 405), I am of opinion that the défendants' objections 
are not well taken. Section 3260c, Rev. St. Ohio, as amended in 1900, 
simply requires that notice be given to nonresident stockholders as pro- 
vided in sections 5048-5052. 

[ 1 ] The Ohio statute (section 501 1), permitting a partnership to sue 
•or be sued by its name, does not, as the défendants' counsel state, apply 
"only to firms organized for the purpose of carrying on business in 
Ohio, or for the purpose of holding property therein." The statute 
xeads : 

"A partnership formed for the purpose of carrying on a trade or business 
in this state, or holding property therein," may sue and be sued by the firm 

name. / 

Church & Co. held property within the state, to wit, stock in the rail- 
road company. 

The case of Smith v. Hoover, 39 Ohio St. 249, involved a statute con- 
cerning constructive service in attachments issued by justices of the 
peace, and simply held that personal jurisdiction over a partnership was 
not acquired by constructive service by publication, when property of 
the défendant had been taken under an order of attachment. 
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[2] The défendants' criticism of the service on Church & Co., în 
view of the death of James A. Church, is answered by the décision of 
the Circuit Court of Appeals for this circuit in Spargo v. Converse, 191 
Fed. 823, 112 C. C. A. 337. The proceeding is, in a sensé, a proceeding 
in rem. 

[3] In the next place, the défendants contend that the plaintiff's 
cause of action terminated by limitation 18 months after it became 
enforceable against the stockholders and before the présent action was 
brought. This contention is based upon section 3258a of the Ohio Re- 
vised Statutes, enacted April 29, 1902, and re-enacted April 25, 1904 : 

"An action upon the llablUty of stockholders under the last preceding sec- 
tion can only be brought wlthln elghteen months after the debt or obligation 
shall become enforceable against stockholders." 

Assuming that this statute is applicable to the présent action, I agrée 
with Judge Hough (Irvine v. Simpson, mémorandum décision, not for' 
publication, November 10, 1913) that it is a statute of limitation, and 
therefore not available on demurrer. 

The demurrer is overruled, and the défendants directed to answer 
within 20 days f rom the entry of order. 



THE QUICKSTEP. 

(District Court, D. Rhode Island. October 26, 1915.) 

Nos. 1324-1326, 1328, 1330-1332, 1335. 

Patment <@=s»39 — Application op Payments — Ratification. 

A debtor Is bound by the application of a payment to nnsecured In- 
stead of seeured clalms, although eontrary to hls directions when the 
payment was made, where on notice he assented to the application 
as made. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 104-114; Dec. 
Dig. <@=339.] 

In Admiralty. Suit by the Mechanics' Foundry & Machine Com- 
pany against the ilshing schooner Quickstep, heard with seven other 
cases. Decrees for libelant. 

Frank Healy, of Providence, R. I., for libelant. 

Gardner, Pirce & Thornley and William H. Thornley, ail of Prov- 
idence, R. L, for claimant. 

BROWN, District Judge. Thèse eight cases were tried together 
and présent a single question of application of payments. 

The Atlantic Oil & Phosphate Company was indebted to the libelant 
upon accounts for which the libelant had maritime liens, and also 
upon accounts for which there were no liens. On December 31, 1913, 
the Atlantic Company sent its check for $400.59 to cover a spécial 
invoice of May 24, 1913, for supplies for which there was a lien. 
By letter of January 2, 1914, receipt of the check was acknowledged, 
but the drawer was notified that the check could not be applied on the 

@:^For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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bill for which it was sent, and that "we are applying it to the oldest 
charges upon the account," etc. 

The check was retained, and was paid. 

We need not consider the sufficiency of the reasons given for making 
such application, nor whether as matter of law the Atlantic Company 
had the right to insist that the payment be applied as directed, for 
there is, in a letter dated February 18, 1914, évidence that the Atlan- 
tic Company subsequently assented to such application, and oral évi- 
dence to the same efïect. 

The statement in said letter, 

"We are perfectly willing that for the unsettled balance due you' may sélect 
such of the bills as would entitle your clients to maritime liens against our 
steamers, in order that your securlty for such unsettled balance may be as 
favorable to your clients as posisible." 

— and other expressions, indicate that after some controversy, and 
upon threats of litigation, the Atlantic Company acceded to the not 
unreasonable demand that, being in arrears on both classes of claims, 
its payments should first be applied to its unsecured debts. 

I find that this agreement covered the entire matter, and was not 
intended to apply merely to a balance remaining after applying the 
check for $400.59 to the extinguishment of the amount of the invoice 
of May 24, 1913. 

Even though the debtor had the right to direct the application of 
the payment in the first instance, and might hâve insisted that the re- 
taining of the check discharged the claim for which it was sent, it did 
not so insist, but assented to the demand that the creditor should re- 
tain its maritime liens. ,. 

Upon the sixth paragraph of the answers I find against the claim- 
ant and in favor of the libelant in each case. 

Draft decrees for the libelant may be presented accordingly. 



OOTTBBLL et al. v. SPERRY & HUTCHINSON CO. et aL 

(District Court, D. Oregon. October 4, 1915.) 

No. 6773. 

CoNSTiTTjTioNAi. Law <©=207— Equal Peotection of Laws — ^Trading Stamp 
AcT. 

Laws Or. 1915, c. 228, imposing an excise tax of 5 per cent, on the 
gross reeelpts of every person who shall use, or furnish to others for use, 
trading stamps, was evidently designed to be inhlbltlve of the use of 
such stamps, and is void, as in violation of the equality clause of the 
fourteenth ameiidment to the fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. §§ 625- 
648'; Dec. Dlg. <@=3207.] 

In Equity. Suit by L. I. Cottrell, doing business as Cottrell's Monta- 
villa Grocery, Woodward, Clarke & Co., a corporation, John H. Cowls, 
Edward McBurney, B. F. Cunningham, P. J. Peterson, and C. H. Reed, 

<@:=3For other cases ees same topic & KEV-NUMBER la ail Key-Numbered nigests & Indexes 
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copartners doing business as Peterson & Reed, and J. Woolach and M. 
J. Woolach, copartners doing business as Woolach & Son, against the 
Sperry & Hutchinson Company, a corporation, George M. Brown, At- 
torney General of the state of Oregon, and Walter H. Evans, District 
Attorney of Multnomah county, state of Oregon. Decree for plaintiffs. 

Chriss A. Bell, of Portland, Or., for plaintiffs. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., and Frank 
T. Wolcott, of New York City, for défendant Sperry & Hutchinson Co. 

George M. Brown, Atty., Gen., I. H. Van Winkle, of Salem, Or., 
Walter H. Evans, of Portland, Or., D. V. Halverstadt, of Seattle, 
Wash., and Frederick H. Whitfield, of Pordand, Or., for défendants 
Brown and Evans. 

Before GILBERT, Circuit Judge, and WOLVERTON and BEAN, 
District Judges. 

PER CURIAM. This is a suit to enjoin the Sperry & Hutchinson 
Company f rom violating its contracts, whereby the company has agreed, 
under stipulated conditions and régulations, to furnish to the plaintiffs 
certain trading stamps, and to observe certain régulations relating to 
the use thereof, and also to enjoin the other défendants, who are state 
officers, frpm enforcing the provisions of chapter 228, General Laws of 
Oregon of 1915, known as the Trading Stamp Act. The act purports 
to levy an excise tax of 5 per cent, annually on the gross receipts of 
every person, firm, or corporation who shall use, or who shall furnish to 
any other person, firm, or corporation for use, in connection with the 
sale of any goods, wares, or merchandise in the state of Oregon, any 
stamps, coupons, or tickets commonly known as trading stamps. 

It is at once apparent that the tax levied was intended and designed 
by the Législature to be of such proportions as to be inhibitive of the 
use of such trading stamps within the state. In a case of like nature, 
arising under similar conditions in the state of Washington, the law 
was held by the District Court for the Eastern District of Washington, 
three judges sitting, to be void, as in contravention of the equality 
clause of the fourteenîh amendment to the fédéral Constitution. Little 
v. Tanner, 208 Fed. 605. The doctrine of that case is altogether appli- 
cable to, and is décisive of, the issues hère involved. Without, there- 
fore, entering upon further discussion of the controversy, we hold the 
act in question to be without validity and void. 

Let a decree be entered, enjoining the enforcement of the act, as 
prayed, with costs to the complainants. 
227 F.— 17 
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LOTIIS VILLE & N. R. CO. et al. v. UNITED STATES et al.* 
(District Court, M. D. Tennessee, NashvlUe Division. September 18, 1915.) 

Na 30. 

1. Commeeck <g=>98 — Intebstate Commerce Commission — Be,view of Pbo- 

CEEDINGS. 

A conclusion of tlie Interstate Commerce Commission upon a question 
of tact, sucli as the reasonableness of a rate or the giving of a préférence, 
whose correctness dépends whoUy upon a considération of tlie weiglit to 
be given évidence before it, will not be reviewed by tbe court; but a 
conclusion which plainly Involves, under the undlsputed facts, an errer of 
law, or wbich is slfown to be supported by no substantial évidence, or to 
be contrary to tbe indisputable character of the évidence, thereby likewise 
Involving an error of law, will be so reviewed. 

[Ed. Note. — Eor other casés, see Commerce, Cent Dig. § 148 ; Dec. Dig. 
<©=98.] 

2. Caeeiers <©=332 — Eegulation — Statutoey Peovisions — "Facii.itï fob In- 

TBBCHANGE OF TBAFFIC." 

An arrangement whereby the entlre switchlng service of each of two 
railroad companies over traeks separately or jolntly owned by them is 
performed jointly by both operating as joint principals through a ter- 
minais association maintalned by them as thelr joint agent, each switch- 
lng for both itself and the other railroad, the charge therefor based on 
actual cost being made against the road Tiavlng the transportation haul is 
a reciprocal switchlng arrangement, and constitutes a facility for the 
Interchange of trafic between the Unes to two railroads within Inter- 
state Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat 380 [Comp. St. 1913, 
§ 8565]) § 3, providlng that every common carrier shall, accordlng to 
respective powers, afEord ail reasonable, proper, and equal facllities for 
the interchange of traflic- between thelr respective Unes, and for the 
receiving, forwarding, and delivering of passengers and property to and 
from their several Unes and those Connecting therewith, and shall not dls- 
crimlnate In their rates between such Connecting Unes; and hence the 
railroads doing such switchlng must afCord equal facilitles to ail other 
Unes for like interchange of trafic without discrimination. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. <S=>32. 

For other deflnitlons, see Words and Phrases, First and Second Séries, 
Facilitles.] 

3. Caebieks ®=32 — Régulation — Statutoey Pbovxsions — "Unjust Discbimi- 

nation." 

AVhere the entlre switchlng service of two railroad companies was per- 
formed jolntly by both operating as joint principals through a terminais 
association as joint agent and the physical conditions surrounding the 
interchange of traffie between such roads were not substantially différent 
from those surrounding the Interchange of trafic between the Unes and 
those of another road not a member of the Terminais Association, and 
the cost to the former being the same whether the trafic was compétitive 
or not, tbe refvisal of such roads to switch compétitive trafic to and 
from the third road on thé same terms as the noncompetltive trafic, while 
interchanging both kinds of trafic on the same terms with each other, 
constituted an "unjust discrimination" under Interstate Commerce Act, § 
3, requlring every common carrier to afford ail reasonable, proper, and 
equal facilities for the interchange of trafic to Connecting Unes without 
discrimination, regardless of the fact that joint terminais hâve been con- 

(a=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•For opinion on motion to modify decree, Bee 221 Fed. 273. 
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structed by the two members of the association at great expense and are^ 
maintained by them. 

[Ed. Note.— For otlier cases, see Carriers, Cent. DIg. §§ 83--85; De& 
Dlg. <S=32. 

For other définitions, see Words and Plirases, First and Second Séries. 
Unjust.] 

4. Cakkiers iS=>33 — Regitlation — Statutokt Peovisions — Validitt. 

An order of the Interstate Commerce Commission, requiring that cer- 
tain rallroad companies whicti bad entered into an agreement for a re- 
ciprocal switcbing sbould cease to maintain a practice whereby they re- 
fused to switcb Interstate compétitive trafflc to and from the tracks of 
another road on the same terms as interstate noncompetitive trafflc, 
while interchanglng both liinds of trafflc on the same terms wltli each 
other, and that they should establish rates for such other road, whlch 
should not be différent from those maintained with respect to similar 
shipments from their respective tracks, Is not Invalid as requiring the 
parties to the switching agreement to give the use of their traclis and 
terminal facilities to the thlrd road within the proviso of Interstate 
Commerce Act, § 3, that common carriers shall not be required to give 
the use of their tracks or terminal facilities to another carrier engagea 
In llke business. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 86-90; Dec. 
Dlg. <S=»33.] 

5. Carbiees ®=»33 — Régulation — Rates. 

An order of the Interstate Commerce Commission, requiring certain 
railroads whlch had entered Into a reciprocal switching agreement to al- 
low another road to participate In its facilities upon equal terms, -is not 
Invalid as involving transportatlon rather than switching, and requiring 
the establishment of a joint rate and through route. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 86-90; Dec. 
Dlg. ®==33.] 

6. CONSTITDTIONAL LAW <®=>297 — DUE PBOCESS — REGULATION OF COMMEBCE. 

An order of the Interstate Commerce Commission, requiring railroads 
doing reciprocal switcbing under a joint agreement to allow a third rall- 
road to participate in the facilities thereof on equal terms, Is not Invalid 
as taking property without due process of law. 

[Ed. Note.— For other cases, see Constltutlonal Law, Cent Dlg. §§ 832- 
834; Dec. Dlg. <S=>297.] 

7. Caeriees i®=>33 — Régulation — Switching Opérations. 

An order of the Interstate Commerce Commission, requiring railroads 
which are parties to a reciprocal switching arrangement to allow another 
rallroad to participate in the facilities thereof on equal terms, was not 
invalid because oue of the parties to such arrangement had no track 
connection with the thlrd road within the switching limits of the termi- 
nais maintained by the parties to the agreement, where it connected with 
such road within such switching limits over the lines of another party to 
the agreement. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. §§ 86-90; Dec. 
Dig. ®=>33.] 

8. Cabeiees <®=>33 — Régulation — Switching Ageebments. 

An order of the Interstate Commerce Commission, requiring railroads 
doiug their switching under a reciprocal agreement to allow a third road 
to participate in the facilities thereof, was not Invalid as against the 
objection that it required the admission of such third into the switching 
agreement, or to do switching at less than the actual cost of service. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. §§ 86-90; Dec. 
Dig. <@=>33.] 

<S;:3For olher tases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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9. Careieks <S=»33 — Eegulation — Switching Operatiow. 

An order of the Interstate Commerce Commission, requlrlng roads 
■whieh were dolng their switching under a redproeal agreement to glve 
equal facllitles to a third road, was not objectionable as requlrlng the 
abrogation of the switching agreement. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 8(^-90; Dec. 
Dig. ®=33.] 

10. CoMMEBCB ®=s&l — Interstate Commerce Commission — Review — "Final 

Hearing." 

A hearlng before three judges of a motion to dlsmlss for want of equity 
a pétition to set aside an order of the Interstate Commerce Commission Is 
a final hearlng wlthin the meanlng of Act Oct. 22, 1913, c. 32, 38 Stat. 220 
(Comp. St. 1913, § 998), relating to final hearings before three judges of 
any suit brought to sustaln or set aslde an order of the Interstate Com- 
merce Commission. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 338-355; 
Dec. Dig. ®=>91. 

For other définitions, see "Words and Phrases, First and Second Séries, 
Final Hearlng or Trial.] 

11. INJUNCTION <S=5ll4 — GROUNDS — INJTJRT. 

An order made by the Interstate Commerce Commission in référence to 
switching opérations against a holding company carrylng on no rallroad 
or switching opérations whatever, and whlch cannot apply or affect such 
holding Company In any way, Involves merely abstract and theoretical 
hyurles, wlthout substantlal préjudice, and will not he enjoined at Its 
Instance. 

lEd. Note.— For other cases, see Injunctlon, Cent Dig. §§ 202-220; 
Dec. Dig. ©=3ll4.] 

In Equity. Pétition by the Louisville & Nashville Railroad_ Com- 
pany and others against the United States and others, to set aside an 
order of the Interstate Commerce Commission. Motion denied, and pé- 
tition dismissed. 

Edward S. Jouett and William A. Colston, both of Louisville, Ky. 
(Henry E. Stone, of Louisville, Ky., on the brief), for Louisville & N. 
R. Co. 

Claude Waller, of Nashville, Tenn. (R. Walton Moore and Frank 
W. Gwathmey, both of Washington, D. C, on the brief), for Nashville, 
C. & St. L. Ry. 

Blackburn Esteriine, Sp. Asst Atty. Gen., of Chicago, 111. (Lee 
Etouglas, U. S. Atty., of Nashville, Tenn., on the brief), for the United 
States. 

Edward W. Hines, of Washington, D. C. (Joseph W. Folk, of Wash- 
ington, D. C, on the brief), for Interstate Commerce Commission. 

Albert G. Ewing, Jr., F. M. Garard, and T. M. Henderson, ail of 
Nashville, Tenn., for City of Nashville and Traffic Bureau of Nash- 
ville. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

PER CURIAM. The Louisville & Nashville Railroad Company, 
the Nashville, Chattanooga & St. Louis Railway Company, and the 
Louisville & Nashville Terminal Company, hereinafter called the Louis- 

©=>For other cases see sanie topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ville & Nashville, the Nashville & Chattanooga, and the Terminal 
Company, respectively, having filed a pétition against the United States, 
the Interstate Commerce Commission, and others, to set aside a cer- 
tain order made by the Commission in the matter of the switching of 
compétitive traffic at Nashville, Tenn., entered a motion for an interloc- 
utory injunction restraining the enforcement of this order pendente 
lite. This motion was heard bv three judges, as provided by the act of 
October 22, 1913 (38 Stat. 22(D, c. 32 [Comp. St. 1913, § 998]); the 
hearing being had upon the pétition and exhibits, the answers of certain 
of the défendants, and aiïîdavits filed by the petitioners on the question 
of irréparable injury. There vi^ere also heard motions of the United 
States and of the Commission to dismiss the pétition, based, in sub- 
stance, on want of equity upon its face. 

The order sought to be enjoined was made by the Commission in 
proceedings instituted by the city of Nashville and its Traffic Bureau, 
wherein, among other things, they complained, in efïect, that the rates 
and practices of the Louisville & Nashville and the Nashville & Chat- 
tanooga affecting the interchange and switching of compétitive car, 
traffic at Nashville, established by agreement and concert of action 
among the petitioners, subjected compétitive car load traffic received 
and delivered at Nashville from and to the Tennessee Central Railroad 
Company, hereinafter called the Tennessee Central, to undue and un- 
reasonable préjudice and disadvantage, in violation of section 3 of the 
Interstate Commerce Act, and prayed that they be required to desist 
from such violation, and for gênerai relief. Answers having been filed 
and évidence taken, the Commission filed its written report, contain- 
ing its findings of fact and conclusions thereon, which were, in sub- 
stance, that the petitioners refuse to switch compétitive traffic to and 
from the Tennessee Central at Nashville, upon the same ternis as 
noncompetitive traffic, while interchanging both kinds of traffic on the 
same terms with each other, and that, since the interchange of traf- 
fic between the petitioners' lines and the Tennessee Central does not 
differ substantially from the conditions of interchange between the peti- 
tioners' own lines, this is unjustly discriminatory. City of Nashville 
V. Louisville & Nashville Railroad Co-, 33 Inter. Com. Com'n, 76. 
And thereupon the Commission issued the order in question, requiring 
that the petitioners should cease on or bef ore a specified date, and there- 
after abstain, from maintaining a practice whereby they refuse to 
switch Interstate compétitive traffic to and from the tracks of the 
Tennessee Central at Nashville on the same terms as Interstate non- 
competitive traffic, while interchanging both kinds of traffic on the 
same terms with each other, and that they should, on or before such 
date, establish, pubhsh, and thereafter maintain and apply to the 
switching of interstate traffic to and from the tracks of the Tennessee 
Central at Nashville rates and charges which should not be différent 
from those which they contemporaneously maintain with respect to 
similar shipments from their respective tracks in such city. 

The petitioners, having exhibited with their pétition a transcript 
of ail the évidence before the Commission, earnestly insist in support 
of their motion for an interlocutory injunction that the conclusions 
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of the Commission are not supported by any substantial évidence, and 
are contrary to the indisputable character of the évidence; that, as 
shown by the undisputed évidence, the Terminal Company does not 
handle any traffic or switch any f reight at ail ; that, as shown by the 
indisputable character of the évidence, the Louisville & Nashville and 
the Nashville & Chattanooga do not interchange traffic with or switch 
traffic for each other, but each does its own switching, under a valid 
joint arrangement, which, in effect, merely gives them reciprocal 
trackage rights over each other's property and is not subject to régu- 
lation by the Commission under the Interstate Commerce Act; and, 
further, that this arrangement is maintained under circumstances and 
conditions wholly dissimilar to those involved in the switching of 
traffic to and from the Tennessee Central, and hence does not consti- 
tute discrimination. On the other hand, the défendants contend that 
it appears from the pétition and the testimony before the Commis- 
sion exhibited therewith that the conclusions of the Commission are 
supported by substantial évidence, and are not contrary to the indis- 
putable character of the évidence ; that they involve no error of law, 
and that hence they are not subject to review by the court in this 
proceeding, and the injunction should accordingly be denied and the 
pétition dismissed for want of equity upon its face. 

[ 1 ] It is well settled, on the one hand, that a conclusion of the Com- 
mission upon a question of fact, such as the reasonableness of a rate 
■or the giving of a préférence, whose correctness dépends wholly upon 
a considération of the weight to be given évidence before it, will not 
be reviewed by the court; and, on the other hand, that a conclusion 
which plainly involves, under the undisputed facts, an error of law, 
or which is shown to be supported by no substantial évidence or to 
be contrary to the indisputable character of the évidence, thereby 
likewise involving an error of law, will be so reviewed. Pennsylvania 
Co. v. United States, 236 U. S. 351, 361, 35 Sup. Ct. 370, 59 L. 
Ed. 616; Louisville Railroad v, United States (D. C.) 216 Fed. 672, 
679 (three judges), and cases tnerein cited. 

The material facts ' established by the undisputed évidence before 
the Commission and set forth, in the main, in its detailed findings, 
may be thus summarized : 

Nashville is traversed and served by three railroads — the Louisville 
& Nashville, extending through from the north to the south; the 
Nashville & Chattanooga, from the west to the southeast; and the 
Tennessee Central, from the northwest to the east. The Louisville & 
Nashville and the Nashville & Chattanooga entered the city many 
years ago; the Tennessee Central in récent years. The Louisville & 
Nashville and the Nashville & Chattanooga are natural competitors for 
Nashville traffic, and each competes for such traffic with the Tennessee 
Central. AU three railroads hâve extensive terminais in the city, with 
dépôts, yards, and tracks ; their respective tracks reaching industries 
located mainly in dififerent sections of the city, but partly in the same 
sections. The tracks of the Tennessee Central are connected with those 
of the Nashville & Chattanooga by an interchange track at Shops 
Junction, in the western section of the city, and with those of the 
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Louisville & Nashville by an interchange track at Vine Hill, just out- 
side the city on the south. The tracks of the Louisville & Nashville 
and the Nashville & Chattanooga are connected at several points, but 
principally in the joint terminais operated by them in the center of 
the city, as hereinafter set forth. The entire situation is fully shown 
by a map accompanying the report of the Commission. 33 Inter. Com. 
Com'n, supra, opinion, page 78. 

Orîginally the northern and southem lines of the Louisville & Nash- 
ville had separate terminais in différent sections of the city, and the 
Nashville & Chattanooga a terminal midway between them; there be- 
ing no track connections in the city between any of thèse différent ter- 
minais. In 1872, by agreement between the companies, the Louisville 
& Nashville acquired, for the annual rental of $18,000 and other val- 
uable considérations, perpétuai trackage rights Connecting its two ter- 
minais with each other and with the terminal of the Nashville & Chat- 
tanooga ; this agreement also contemplating the construction of a union 
passenger station on the dépôt grounds of the Nashville & Chattanooga. 

In 1880 the Louisville & Nashville began to acquire the capital stock 
of the Nashville & Chattanooga, and now owns slightly more than 71 
per cent, thereof. 

In 1893, to facilitate the construction of the proposed union station 
and other terminal facilities, the Louisville & Nashville and the Nash- 
ville & Chattanooga caused their competitor, the Terminal Company, 
to be organized, under the gênerai incorporation laws of Tennessee. 
Thèse laws give terminal companies the right to lease their property 
and terminal facilities to any railroad company titilizing them, upon 
such terms and time as may be agreed .upon by the parties. The Louis- 
ville & Nashville owns ail of the. capital stock of the Terminal Com- 
pany. 

On April 27, 1896, the Louisville & Nashville and the Nashville & 
Chattanooga, by separate indentures, leased to the Terminal Company 
for 999 years ail of the property and railroad appurtenances thereon 
which they severally owned or controlled within or in the immédiate 
vicinity of the original dépôt grounds of the Nashville & Chattanooga. 
In each of thèse leases the amount of the stipulated rental was left 
blank ; the Terminal Company, however, covenanting to keep the prem- 
ises in repair and to pay ail accruing taxes. 

On June 15, 1896, the Terminal Company leased to the Louisville 
& Nashville and the Nashville & Chattanooga, jointly, for 999 years, 
ail the premises acquired by it under the former leases f rom them, to- 
gether with ail other premises which it had subsequently acquired, or 
might thereafter acquire. Under this lease the Terminal Company 
covenanted to construct upon the leased premises ail passenger and 
f reight buildings, tracks, and other terminal facilities suitable and nec- 
essary for such railroads centering at Nashville as might contract with 
it therefor, and to pay ail taxes and Insurance upon the leased prem- 
ises and the improvements to be constructed thereon; while the two 
railroad companies agreed to pay it annually, as rental for the leased 
premises and the improvements thereon, 4 per cent, upon the actual 
cost oi the acquisition of the premises and the construction of the 
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improvements, in addition to the amount of the taxes and însurance, 
and further agreed to keep the leased properties in repair. 

On June 21, 1898, the Terminal Company entered into a contract 
with the city of Nashville whereby it agreed to construct a union pas- 
senger station on the premises covered by the above-mentioned leases, 
with freight dépôts, tracks, switches, etc., and viaducts over its tracks 
and certain new streets and extensions of streets ; the city agreeing to 
secure the condemnation of land, close certain streets, and erect ap- 
proaches to certain of the viaducts. The Louisville & Nashville and 
the Nashville & Chattanooga, in considération of the benefits to be re- 
ceived by them from the proposed improvements, guaranteed the per- 
formance of the obligations of the Terminal Company under the con- 
tract. This contract made no provisions for future railroads. 

The improvements agreed upon, including the passenger station, de- 
pot, tracks, etc., were duly made, being completed in 1900. The tracks 
thus constructed by the Terminal Company are connected with those 
of the Louisville & Nashville and the Nashville & Chattanooga, but not 
with those of the Tennessee Central. 

The contribution of the city to thèse improvements cost approxi- 
mately $100,000, while the total cost to the Terminal Company was 
considerably in excess of $2,000,000. To enable the Terminal Com- 
pany to acquire the additional properties which it had purchased in 
addition to those leased to it by the two railroads, and to construct 
thèse improvements, the Louisville & Nashyille and the Nashville & 
Chattanooga from time to time advanced to it the necessary funds. 
To repay thèse advances the Terminal Company executed a mortgage 
securing an authorized issue of $3,000,000 of bonds. Thèse bonds 
were guaranteed by the two railroads, under authority given by the 
Tennessee laws relating to terminal companies. Of thèse authorized 
bonds, $2,535,000 were actually issued, the proceeds of which were 
used to repay the advances made by the railroads. 

During the construction of thèse terminal facilities the Louisville 
& Nashville and the Nashville & Chattanooga continued, as thereto- 
fore, to operate their respective terminais independently, under re- 
ciprocal switching arrangements, by which each switched cars for the 
other to and from their local destinations, at a uniform charge of $2 
per car ; this switching charge being absorbed on compétitive traffic by 
the railroad having the transportation haul, while on noncompetitive 
traffic it was paid by the shipper or consignée. 

On August 15, 1900, shortly after the completion of the terminal 
facilities by the Terminal Company, the Louisville & Nashville and the 
Nashville & Chattanooga, being then the only two railroads entering 
Nashville, as a matter, primarily at least, of economy in the opération 
of terminal facilities, entered into an agreement under which they 
hâve since maintained and operated joint terminal facilities at Nash- 
ville, the eflfect of which is the underlying matter of controversy in 
this case. The essential provisions of this agreement are as f ollows : 

The two railroads created an unincorporated organization, styled 
in the agreement the "Nashville Terminais," and hereinafter called the 
Terminais, for the maintenance and opération of Terminais at Nash- 
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ville, embracing in such organization ail the properties, buildings, 
tracics, and terminal facilities leased to them by the Terminal Company, 
together with certain other individually owned tracks, which they sev- 
erally contributed and attached to said Terminais, consisting of 8.10 
miles of main and 23.80 miles of side tracks contributed by the Louis- 
ville & Nashville, and 12.15 miles of main and 26.37 miles of side 
tracks contributed by the Nashville & Chattanooga. The agreement 
further provided: (a) That the entire properties thus included within 
the Terminais should be maintained and operated, as such, under 
the management of a board of control, consisting of a superintendent 
of the Terminais and the gênerai managers of the two railroads, the 
opération of the Terminais to be under the immédiate control of the 
superintendent, who should appoint, subject to the approval of the 
board, a station master, master of trains, and other designated officers, 
each of whom should hâve a stafï of employés for the conduct of his 
department. (b) That the expenses of maintaining and operating the 
terminais should be apportioned between the two railroads as follows : 
Passenger service expenses (including ail expenses of the union pas- 
senger station) in proportion to the number of passenger-train cars and 
locomotives handled by the Terminais for each; siding expenses (to 
be ascertained on the basis of the number of hours that yard engines 
were engaged in switching to and ffom house and private siding, and 
bulk or team' tracks, as compared vi^ith the total number of hours that 
they were engaged in ail classes of service) in proportion to "the total 
number of cars placed on and withdrawn from house and private sid- 
ings, bulk or team tracks (by the Terminais) for each" railroad ; train- 
yard expenses, in proportion to the number of ail cars and train loco- 
motives received and forwarded by the Terminais for each ; and gên- 
erai expenses, in proportion to the average percentages of the three 
other expansé accounts; provided, that before such apportionment of 
expenses, there should be deducted from the aggregate expenses ail 
moneys received by the Terminais for room rents, restaurant and news 
stand privilèges, etc., and services rendered any other persons. (c) 
That the separate freight stations and appurtenant tracks of each rail- 
road and the tracks allotted to each for receiving and delivering bulk 
f reights should be maintained and operated by the Terminais for each 
of them direct, and the expenses thereof charged directly to each; a 
like provision being made in référence to the opération of the Terminal 
roundhouse for the Louisville & Nashville alone. (d) That each rail- 
road should set apart and allot to the use of the Terminais switching 
engines adéquate to the work of switching and pulling trains in and 
about the Terminais, corresponding in efficiency to the proportion of 
work performed for each, which should be maintained and kept in 
repair by the Terminais and for which it should pay the railroads 4 
per cent, annually upon their valuation at the time of allotment. And 
(e) That the rights, privilèges, and uses of ail the property in the Ter- 
minais by the respective railroads should be "the same, equal and joint, 
and none other," except only as to the bulk tracks, etc., operated for 
each separately. 

In operating under this agreement ail the work of breaking up in- 
coming freight trains of both railroads after they come into the central 
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yards of the Terminais, and of collecting and making up outgoing 
freight trains for both railroads before they leave such yards, is per- 
fomied by the Terminais. Thus, when an incoming freight train 
cornes in on the line of either railroad into the central yards, ail cars 
destined for industries located within the Terminais, either on the 
tracks jointly leased to the Terminal Company or on the tracks of 
either railroad otherwise included within the Terminais, are switched 
by the Terminais to such local destination, without distinction as 
to the particular tracks on which such industries are located ; and, 
conversely, freight cars loaded at industries located on any of such 
tracks for transportatiôn out of Nashville on the line of either rail- 
road are switched by the Terminais to the central yards and made up 
into the outgoing train. In other words, the entire switching service 
in référence to either the incoming or the outgoing freight trains of 
each railroad to and from the separate and joint tracks of both rail- 
roads is performed by the Terminais, acting as joint agent of the two 
railroads under the Terminais agreement. However, in accordance 
with this agreement, the only direct charge for such switching service 
is, in effect, made against the railroad having the transportatiôn haul, 
in accordance with the provision that the siding expenses shall be 
apportioned between the two railroads in proportion to "the total num- 
ber of cars placed on and withdrawn from house and private sidings, 
bulk and train tracks, for each of the parties." Obviously, however, 
this apportionraent of^ siding expenses does not represent the entire 
actual cost incident to the switching services, as it does not include 
any part of the gênerai expenses and fixed charges of the Terminais, 
which are apportioned between the two railroads upon a différent 
basis, as provided by the agreement. 

The interchange track between the Nashville & Chattanooga and the 
Tennessee Central at Shops Junction is within the switching limits of 
the Terminais under this agreement, but the interchange track between 
;the Louisville & Nashville and the Tennessee Central at Vine Hill is 
outside of thèse switching limits. 

On December 3, 1902, the Terminal Company, the Louisville & 
Nashville, and the Nashville & Chattanooga entered into an agree- 
ment, reciting that the two leases of Apriï 27, 1896, from the rail- 
,roads to the Terminal Company had been canceled and abrogated; 
modifying the lease of June 25, 1896, from the Terminal Company 
to the railroads, so that thereafter it should only include certain 
tracks and parcels of land that had been directly acquired by the Ter- 
minal Company, and should be otherwise rescinded and abrogated 
and the properties of the railroads otherwise respectively restored as 
they were prior to the lease, subject only to the mortgage that had been 
executed thereon by the Terminal Company to secure its issue of 
bonds; reducing the term of the lease to 99 years; and modifying, 
in certain respects, the provisions of the lease as to the rental to 
be paid. 

The terminal tariffs of both railroads publish service by the Ter- 
minais, and provide that "there is no switching charge to or from 
Jûcations on tracks of the Nashville Terminais, within the switching 
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limits, on freight traffic, car loads, from or destined to Nashville" over 
either railroad, "regardless of whether sucb trafïic is from or destined 
to compétitive or noncompetitive points." 

The Tennessee Central entered Nashville in 1901-1902, after strong 
opposition from the Louisville & Nashville, and leased its terminal 
facilities, consisting of a passenger station, freight dépôts, tracks, etc., 
from another Tennessee railroad terminal corporation that had been 
organized in 1893. 

Prior to 1907 neither the Louisville & Nashville nor the Nash- 
ville & Chattanooga would interchange traffic with the Tennessee Cen- 
tral at Nashville, or any other point of connection. In that year, 
however, they both began to interchange with the Tennessee Central 
at Nashville ail noncompetitive traffic, exclusive of coal traffic, at the 
rate of $3 per car; noncompetitive Nashville traffic being defined as 
traffic between Nashville and points reached only by one railroad into 
Nashville, or points served by two or more railroads into Nashville, 
for which, however, one railroad can maintain rates which the oth- 
ers cannot meet. This interchange of noncompetitive traffic between 
both the Louisville & Nashville and the Nashville & Chattanooga 
was and is effected by the connection between the Tennessee Central 
and the Nashville & Chattanooga at Shops Junction; there being 
no direct connection between the Tennessee Central and the Louisville 
& Nashville. 

On December 9, 1913, upon complaint by the city of Nashville and 
others, the Commission found that the Louisville & Nashville and the 
Nashville & Chattanooga switched ail traffic for each other at Nash- 
ville, but refused to switch coal to and from the Tennessee Central 
except at a prohibitive rate, thereby unjustly discriminating against 
coal to and from the Tennessee Central in favor of coal to and from 
each other's lines, and entered an order requiririg the Louisville & 
Nashville and the Nashville & Chattanooga to abstain from maintain- 
ing any différent practice with respect to switching interstate car load 
shipments of coal from and to the Tennessee Central at Nashville 
from that maintained with respect to similar shipments from and to 
their respective tracks. The Louisville & Nashville and the Nash- 
ville & Chattanooga thereupon filed a pétition in this court, seeking 
to restrain the exécution of this order, and applied for an interlocutory 
injunction, which was denied by this court. Louisville Railroad v. 
United States (D. Ç.) 216 Fed. 672 (three judges). This décision 
was recentlv affirmed, on appeal, b}' the Suprême Court. Louisville 
Railroad v.' United States, 238 U. S. 1, 35 Sup. Ct 696, 59 L. Ed. 
1177. This order, however, was interpreted by both railroads as re- 
lating exclusively to noncompetitive coal, and while they hâve since 
that time switched noncompetitive coal to and from the Tennessee 
Central at $3 per car, the same as other noncompetitive traffic, they 
hâve not changed their former practice relative to compétitive coal. 

A table introduced in évidence by the petitioners (33 Inter. Coni. 
Com'n, at page 83), shows the average . cost to the Terminais of 
handling city freight traffic to be, exclusive of fixed charges, $4.128 
oer car. The Commission was of opinion that, while thèse figures 
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might not be absolutely correct, they were not shown to ht substan- 
tially incorrect, and that the charge of $3 per car for switching Ten- 
nessee Central noncompetitive traffic was not sHown to be unreason- 
ably high, a conclusion in which we entirely concur. 

The Louisville & Nashville will switch compétitive coal and other 
compétitive traffic at Nashville to and from the Tennessee Central, 
but only at its local rates, such interchange being usually effectecl 
through the agency of the Terminais, at Shops Junction, over the 
rails of the Nashville & Chattanooga. For a vi'hile the Nashville & 
Chattanooga would, in like manner, perform the same svntching serv- 
ice to and from the Tennessee Central at its local rates ; its published 
terminal tarifï of December 14, 1913, expressly providing that such 
local rates would apply on compétitive traffic from and destined to 
the Tennessee Central. Since January 25, 1914, however, shortly after 
the complaint in this case v^^as filed, its terminal tariff has provided 
that compétitive traffic will not be switched to and from the Tennessee 
Central, and no local rate applicable thereto has been published. The 
terminal tariff of the Tennessee Central provides that Louisville & 
Nashville and Nashville & Chattanooga compétitive traffic will be 
switched at its local rates. The local rates applied to such switching 
by the Louisville & Nashville total from $12 to $36 per car, by the 
Nashville & Chattanooga, from $7 to $36 per car, and by the Tennessee 
Central from $5 to $36 per car. Thèse rates are virtually prohibitive. 
The Tennessee Central fav'ors their réduction, but will not reduce its 
rates until the other railroads do likewise. 

The cost to the Terminais of switching compétitive Tennessee Cen- 
tral traffic is the same as the cost of switching noncompetitive. The 
Louisville & Nashville interswitches compétitive and noncompetitive 
traffic on the same terms with other carriers at Memphis, Tenn., Bir- 
mingham, Ala., and several other points. The Nashville & Chattanooga 
interswitches both kinds of traffic with ail other carriers at ail connec- 
tion points at the same rates, except with the Tennessee Central at 
Nashville, having had in effect at Lebanon, Tenn., where it also con- 
nects with the Tennessee Central, a switching charge of $2 per car for 
both kinds of traffic since November 14, 1914. 

. The physical conditions surrounding the interchange of traffic be- 
tween the lines of the Louisville & Nashville and the Nashville & Chat- 
tanooga, on the one hand, and the Tennessee Central, on the other, in 
référence to tlie number and location of industries, the switching move- 
ments involved, and the like, are set forth in détail in the report of 
the Commission (33 Inter. Com. Com'n, at page 86). Without restat- 
ing them hère, it is sufficient to say that we entirely concur in the 
finding of the Commission tliat tlie physical conditions of interchange 
of traffic between the lines of the Louisville & Nashville and the Nash- 
ville & Chattanooga and the Tennessee Central are not shown to differ 
substantially from the conditions of interchange between the lines of 
tbe Louisville & Nashville and the Nashville & Chattanooga, and that, 
moreover, none of the conditions relating to the switching Tennessee 
Central traffic appear to differ materially from the conditions of inter- 
change between the lines of the Louisville & Nashville and the Nash- 
ville & Chattanooga prior to the establishment of the Terminais. 
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Upon the foregoing facts, we hâve, after careful considération, 
reached the following conclusions : 

[2] The opération joifltly carried on by the Louisville & Nashville 
and the Nashville & Chattanooga under the Terminais agreement is 
not a mère exchange of trackage rights to and from industries on their 
respective lines at Nashville, under which each does ail of its own 
switching at Nashville and neither switches for the other. It is, on the 
contrary, in substance and efïect, an arrangement under which the en- 
tire switching service for each railroad over the joint and separately 
owned tracks is performed jointly by both, operating as principals 
through the Terminais as their joint agent, each railroad, as one of 
such joint principals, hence performing through such agency switch- 
ing service for both itself and the other railroad. And the fact that 
the charge for such joint switching service is made on an approximate- 
ly proportionate basis of actual cost, exclusive of fixed charges, against 
the railroad having the transportation haul, does not, in our opinion, 
change the underlying and dominant fact that the switching service 
itself is performed by both railroads jointly, that is, by each railroad 
operating as a joint principal through the means of the joint agency; 
the apportionment of the expansés relating only to the payment for 
the service and not to the joint performance of the service itself. 
And, viewed in its fundamental aspect, and considered with référence 
to its ultimate effect, we entirely concur in the conclusion of the Com- 
mission that such joint switching opération "is essentially the same as 
a reciprocal switching arrangement," constituting a facility for the 
interchange of traffic between the lines of the two railroads, within 
the meaning of the second paragraph of section 3 of the Interstate 
Commerce Act. That each railroad does not separately switch for the 
other, but that such switching opérations are carried on jointly, is not, 
in our opinion, material. If it were, ail reciprocal switching opéra- 
tions carried on by two railroads at any Connecting point of several 
carriers could be easily put beyond the reach of the act, and its remé- 
diai purpose defeated, by the simple device of employing a joint agency 
to do such reciprocal switching. The controlling test of the statute, 
however, lies in the nature of the work donc, rather than in the par- 
ticular device employed or the names applied to those engaged in it. 
See, by analogy, United States v. Chicago Railroad, 237 U. S. 410, 
413, 35 Sup. Ct. 634, 59 L. Ed. 1023. 

Being, in efifect, a reciprocal switching opération carried on by the 
Louisville & Nashville and the Nashville & Chattanooga, constituting 
a facility for the interchange of traffic between thèse two railroads, 
it necessarily follows, under section 3 of the Interstate Commerce 
Act, that equal facilities must be afforded ail other lines for like inter- 
change of traffic, without discrimination, and that, under section 15 
of the act, the Commission is authorized to require the railroads per- 
forming such reciprocal service to desist from any discriminatory 
service in respect to such switching opérations. Pennsylvania Co. v. 
United States, 236 U. S. 351, 35 Sup. Ct. 370, 59 L. Ed. 616; Louis- 
ville Railroad v. United States, supra, 238 U. S. 20, 35 Sup. Ct. 
6%, 59 L. Ed. 1177; Louisville Railroad v. United States (D. C.) supra, 
216 Fed. 683. 
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[3] And in view of the fact that the physical conditions surrounding 
the interchange of traffic between the Unes of the Loùisville & Nash- 
ville and the Nashville & Chattanooga, on the one hand, and the Ten- 
nessee Central, on the other are not substantially différent from those 
surrounding the interchange of traffic between the lines of the Louis- 
ville & Nashville and the Nashville & Chattanooga, and that the cost 
to the Louisville & Nashville and the Nashville & Chattanooga of 
switching compétitive Tennessee Central traffic is the same as that 
of switching its noncompetitive traffic, vve entirely concur in the con- 
clusion of the Commission that the refusai of the Louisville & Nash- 
ville and the Nashville & Chattanooga to switch compétitive traffic to 
and from the Tennessee Central on the same terms as noncompetitive 
traffic, while interchanging both kinds of traffic on the same terms 
with each other, is unjustly discriminatory. Such discrimination is 
not, in our opinion, obviate'd by the fact that the joint switching op- 
ération of the Louisville & Nashville and the Nashville & Chattanooga 
involves the use of the joint. Terminais which they hâve constructed 
at great expense, or the fact that, under the Terminais agreement, 
they contribute to the expense of maintaining the Terminais and carry 
on their switching opérations in the manner hereinbefore set forth. 
In Ixjuisville Railroad v. United States (U. S.) supra, in which many 
of the facts hereinbefore set forth appeared in the report of the Com- 
mission, which had found, as a fact, that the Louisville & Nashville and 
the Nashville & Chattanooga switched for each other, the Suprême 
Court, affirming the decree of this court, said: 

"Disregardlng the complication arislng out of joint ownersliip and the fact 
liât each of the appellants switches for the otlier, it will be seen that the 
commission is not dealing with an priginai proposition, but vvitti a condition 
brought about by the appellants themselves. Under the provisions of the 
Commerce Act (24 Stat. 380) the reciprocal arrangement between the two 
appellants would not give them a right to discriminate against any person 
or 'patticular description of traffic' For section 3 requires Kailroad Com- 
panies to furnish equal facilities for the interchange of traffic between their 
respective lines, * * * 'provided that this should not be construed as 
requiring any such common carrier to give the use of its tracks or terminal 
facilities to another carrier engaged in like business,' If the carrier, however, 
does not rest behind that statutory shield, but chooses voluntarily to throw 
the Terminais open to many branches of traffic, it to that estent makes the 
yard public. Having made the yard a facility for many purposes and to 
many patrons, such railroad facility is within the provisions of section 3 of 
the statute, which prohibits the facility from being used in such manner as 
to discriminate against patrons and commodities. ïhe carriers cannot say 
that the yard is a facility open for the switching of cotton and wheat and 
lumber, but cannot be used as a facility for the switching of coal. What- 
ever may hâve been the rights of the carriers in the first instance ; whatever 
may be the case if the yard was put back under the protection of the proviso to 
§ 3^-the appellants cannot open the yard for most switching purposes and 
then debar a partlcular shipper from a privilège granted the great mass of 
the public. In substance that would be to discriminate, not only against the 
tendering railroad, but also against the commodity which is excluded from 
a service perf ormed for others. ■* * f In this case the controlling f eature 
of the Commission's order is the prohibition against discrimination. It was 
based upon the fact that the appellants were, at the présent time, furnlshing 
switching service to each other on ail business, and to the Tennessee Central 
on ail except coal and compétitive business. As long as the yard remained 
open and was used as a facility for switching purposes the Commission had 
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the power to pass an order, not only prohlbltlng discrimination, but requiring 
the appellants to fumish equal facilities 'to ail persons and corporations 
without undue préférence to any, parti cular class of persons.'" 

And such discrimination being shown, we think it clear that, under 
the provisions of the Interstate Commerce Act and the authorities 
above cited, the Commission is authorized to require the Louis- 
ville & Nashville and the Nashville & Chattanooga to desist from such 
discrimination, and to establish and maintain a practice in regard there- 
to which shall be nondiscriminatory. 

[4-8] The order made by the Commission requires the Louis- 
ville & Nashville and the Nashville & Chattanooga to desist 
from maintaining a practice whereby they refuse to interchange 
interstate compétitive trafïic to and from the tracks of the Ten- 
nessee Central at Nashville on the same terms as interstate non- 
competitive traffic, while interchanging both kinds of said traffic with 
each other on the same terms; and to establish, publish, maintain, 
and apply to the switching of interstate traffic to and from the 
Tennessee Central tracks rates and charges which shall not be différ- 
ent from those which they contemporaneously maintain with respect 
to similar shipments from their respective tracks in said city. We find 
in the record substantial évidence sustaining the conclusions of the 
Commission on which this order is based, and are of the opinion that, 
on the facts established by the évidence, this order involved no error 
of law, and is cleaHy within the power of the Corhmission. It is, in 
our opinion, not invalid as requiring the Louisville & Nashville and the 
Nashville & Chattanooga to give the use of their tracks and terminal 
facilities to the Tennessee Central, within the meaning of the proviso 
contained in section 3 of the Interstate Commerce Act, or as involving 
transportation rather than switching, and requiring the establishment of 
a joint rate and through route, or as violating the constitutional pro- 
vision against taking property without due process of law. Louisville 
Railroad v. United States, supra, 238 U. S. 18, 20, 35 Sup. Ct. 696, 59 
L. Ed. 1177 ; Louisville Railroad v. United States (D. C.) supra, 216 Fed, 
684. Nor is it affected by the fact that the Louisville & Nashville 
owns the majority of the stock of the Nashville & Chattanooga. 

[7] Neither is the order invalid as to the Louisville & Nashville by 
reason of the fact that it bas no track connection with the Tennessee 
Central within the switching limits of the Terminais, since it, as a par- 
ty to the Terminais agreement, is carrying on switching opérations for 
itself and for the Nashville & Chattanooga over the tracks of the Nash- 
ville & Chattanooga, which connect with the tracks of the Tennessee 
Central by an interchange track within such switching limits. 

[8] Neither does the order of the Commission, in our opinion, re- 
quire the Louisville & Nashville and the Nashville & Chattanooga to 
either admit the Tennessee Central into the Terminais agreement, as 
a constitutent member thereof, or to switch its compétitive traffic at 
$3 per car, or at any other rate which may be less than the actual cost 
of service, exclusive of fixed charges. Ail that the order requires is 
that so long as they interchange compétitive and noncompetitive traffic 
between their own lines on the same terms, they shall desist from mak- 
ing a distinction between compétitive and noncompetitive Tennessee 
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Central traffic, and that they shall establish and maîntain rates for 
switching interstate Tennessee Central traffic which shall not be dif- 
férent from those whiçh they contemporaneously maintain witli re- 
spect to switching similar traffic for each other; in other words, that 
they shall cease discrimination in interswitching their respective in- 
terstate compétitive and noncompetitive traffic and that of the Tennes- 
see Central. 

[9] There is nothing in the order which requires the Louisville & 
Nashville and the Nashville & Chattanooga to abrogate their Terminais 
agreement; they are merely required, if they see fit to maintain it, 
to make no distinction, in operating under it, between compétitive and 
noncompetitive Tennessee Central traffic, so long as they make no 
such distinction in their own traffic, and, whether they carry on their 
future switching opérations separately or jointly, to pubHsh and main- 
tain rates applicable to the switching of interstate Tennessee Central 
tra.ffic, both compétitive and noncompetitive, which shall be the same 
as those for switching their own interstate traffic. If either the charges 
which they now make for switching noncompetitive Tennessee Cen- 
tral traffic, or those which, through the Terminais, they now make 
each other, are unreasonably low, as involving no élément of fixed 
charges, or otherwise, this can be obviously remedied, consistently with 
the order of the Commission, by publishing and maintaining just and 
reasonable charges for switching their own interstate compétitive and 
noncompetitive traffic, respectively, which shall likewise apply to the 
switching of similar Tennessee Central interstate traffic ; although, of 
course, to the extent and in the proportion that they are proprietors 
of and share in the revenues of the Terminais, they will receive in- 
directly reimbursement for the switching charges made in référence 
to their own trafic. 

[10] We therefore conclude that the application of the Louisville 
& Nashville and the Nashville & Chattanooga for a temporary in- 
junction should be denied. And since there is exhibited with and as 
a part of the pétition ail the évidence taken before the Commission, 
we are constrained to conclude that the pétition shows on its face no 
equity or ground for permanently enjoining the enforcement of the 
order of the Commission, which is the ultimate relief sought. We are 
hence of the opinion that the motions of the United States and of 
the Commission to dismiss the pétition should, as to the petitioning 
railroads, be sustained ; this being a matter within the authority of the 
three judges now composing the court, under the provision of the 
act of 1913, supra, relating to the final hearing before three judges 
of any suit brought to suspend or set aside an order of the Commis- 
sion ; the hearing of a motion to dismiss a pétition for want of equity 
being, in our opinion, a final hearing within the meaning of such pro- 
vision. 

[11] And while the Terminal Company is shown by the proof to 
be solely a holding company ca:rrying on no railroad or switching 
opérations whatever, the order rendered against it by the Commission 
having been apparently inadvertently made and probably intended 
against the Terminais, the unincorporated association through which 
the two railroads carry on their switching opérations, yet no material 
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injury to it is shown from the order, which apparently cannot apply 
to or afïect it in any way. Hence no ground for the issuance of an 
injunction appears at its instance, either interlocutory or permanent; 
a court of equity not enjoining merely abstract and theoretical in- 
juries which involve no substantial préjudice. People v. Canal Board, 
55 N. Y. 390; Drummond Tobacco Co. v. Randle, 114 111. 412, 2 
N. E. 536; Willcox v. Trenton Potteries, 64 N. J. Eq. 173, 53 Atl. 
474; Atkins v. Chilson, 7 Metc. (Mass.) 398. 

A decree will accordingly be entered denying the motion of the 
petitioners for an interlocutory injunction, sustaining the motions of 
the United States and of the Commission, and dismissing the pétition, 
vi'ith costs. 



LOUISVILLE & N. R. CO. et al. v. UNITED STATES et aL 
(District Court, M. D. Tennessee, Nashville Division. October 23, 1915.) 

1. Appeal and Eekor ©=3477 — Stay of Pboceedings — Authority of Court. 

A court of equity bas inhérent authority In the exercise of a souud 
discrétion to accompany a decree changing the status quo, with an appro- 
priate provision preserving the status quo pending an appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2247- 
2249 ; Dec. Dig. <®=3477.] 

2. Appeal and Eueoe ©=477 — Stat of Pboceedings — Adthobitt of Court. 

The inhérent power of a court of equity to maintain the status quo 
pendlng an appeal from a decree changing the status quo is not impaired 
or lessened by any provision of Interstate Commerce Act Feb. 4, 1887, c. 
104, 24 Stat. 379, the act creating the Commerce Court (Judlcial Code 
[Act March 3, 1911, c. 231] § 200, 36 Stat. 1087) or Act Oct. 22, 1913, c. 
32, 38 Stat. 219, abolishing the Commerce Court and transferring its ju- 
risdiction to the District Courts. 

[Ei. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2247- 
2249; Dec. Dig. ©=477.] 

S. Commerce ©=398 — Interstate Commerce Commission — Setting Aside Or- 
DEKS — Stat Pending Appeal. 

Where it appeared, on a motion to modify a decree denying an inter- 
locutory injunction and dismissing the pétition, in a suit to set aside 
an order of the Interstate Commerce Commission relative to the inter- 
change of trafBc between the petitioners and a certain other railroad, that 
if tlie decree should be reversed by the Suprême Court a great and irrép- 
arable injury would in the meantime resuit to the petitioners, by reason 
of a diversion of part of their traffie by competing railroads, enabled to 
obtaln aceess to local industries on their Unes through the enforcement 
of such order, and the expense and disturbance of their business caused by 
changing their former practices and the publication of new tariffs, whlle 
it did not clearly appear that any partlcular individuals would suffer 
material flnancial injury if the order of the Commission was stayed for 
a short time, the enforcement of the order would be stayed, to enable the 
petitioners to perfect their appeal, and présent to the Suprême Court au 
application for a preliminary suspension order pending the hearing of 
the appeal. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 148 ; Dec. Dig. 
<g=j98.] 

On motion to modify decree. Motion granted, and decree modified 
For former opinion, see 227 Fed. 258. 

(g:=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
227 P.— 18 
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Henry L. Stone and William A. Colston, both of Louisville, Ky., 
R. Walton Moore and Frank W. Gwathmey, both of Washington, D. 
C, and Edward S. Jouett, of Louisville, Ky., for Louisville & N. R. Co. 
and Terminal Co. 

Claude Waller, of Nashville, Tenn., for Nashville, C. & St. L. R. Co. 

Blackburn Esterline, of Washington, D. C, for Attorney General. 

Lee Douglas, of Nashville, Tenn., for United States District At- 
torney. 

Edward W. Hines, of Washington, D. C, for Interstate Commerce 
Commission. 

Albert Ewing, Jr., of Nashville, Tenn., for city of Nashville. 

T. M. Henderson, of Nashville, Tenn., for Traific Bureau of Nash- 
ville. 

S. W. Fordyce, of St. Louis, Mo., and Walter Stokes, of Nashville, 
Tenn., for Tennessee Cent. R. Co. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

PER CURIAM. In the opinion heretofore handed down in this 
cause, it was directed that a decree be entered denying the motion of 
the petitioners for an interlocutory injunction and dismissing the péti- 
tion. Before the entry of such decree the petitioners moved the court 
to modify the proposed order by granting them an interlocutory injunc- 
tion pending an appeal to the Suprême Court, or otherwise by proper 
order maintaining the status quo until such appeal should be decided, 
upon such terms as to exécution of bond and prosecution of the ap- 
peal as the court might deem proper. This motion has been heard by 
the court af ter due notice. 

[1] The inhérent authority of a court of equity, in the exercise of 
a Sound discrétion, to accompany a decree changing the status quo, 
with an appropriate provision nevertheless preserving the status quo 
pending an appeal, is clear. Hovey v. McDonald, 109 U. S. 150, 151, 
162, 3 Sup. Ct. 136, 27 L. Ed. 888. This case was followed by Thayer, 
Circuit Judge, in Cotting v. Stockyards Co. (C. C.) 82 Fed. 850, 857, 
in which, in a suit to enjoin the enforcement of a state statute, the 
court, in its final decree, although denying an injunction and dismiss- 
ing the-bill, neverthless, upon its own initiative, in view of the proba- 
bility of an appeal, the importance of the questions involved, the doubt 
with which they were balanced, and the great harm which would re- 
suit to the plaintiffs in the enforcement of the statute pending the 
appeal in the event the decree should be reversed, at the same time 
restored a restraining order that had been vacated by a former decree 
in the cause and continued the same in force pending the taking and 
détermination of an appeal to the Suprême Court, upon conditions 
set forth in the opinion. This action of the Circuit Court was set 
forth in extenso in the statement of the case made by Mr. Justice 
Brewer in delivering the opinion of the Suprême Court on appeal, with, 
it seems, implied approval, and in the opinion itself it was stated that 
the Circuit Judge, although denying the relief sought by the plaintiffs, 
had "exercised his power of continuing the restraining order until such 
time as thèse questions could be determined," thus inferentially, at 
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least, if not expressly, recognizing the continuance of the restraining 
order as a proper exercise of "the power" of the Circuit Court under 
such circumstances. Cotting v. Stockyards Co., 183 U. S. 79, 80, 83, 
22 Sup. Ct. 30, % L. Ed. 92. This principle was furthermore recog- 
nized in Louisvi!le Railroad v. Siler (C. C.) 186 Fed. 176, 203, decided 
by three judges, two of whom are sitting in the présent case, and in 
which, while denying the complainant's motion for an interlocutory 
injunction, the court, upon its own initiative, in view of the proba- 
bility of an appeal, continued a previous restraining order until an op- 
portunity had been given to the plaintiff to secure a review upon ap- 
peal, upon terms prescribed in the order. And see, by analogy, Inter- 
state Commission v. Louisville Railroad (C. C.) 101 Fed. 146, 148, in 
which the court, after entering a decree granting an injunction restrain- 
ing the plaintiffs from disobeying an order of the Interstate Commerce 
Commission, subsequently, at the same term.upon the appHcation of 
the défendants, suspended the exécution of such decree pending an 
appeal by the plaintiffs, upon conditions set forth in the opinion, and 
superseded the injunction pending such appeal. 

[2] The majority of the court are of opinion that this inhérent pow- 
er of a court of equity to maintain the status quo pending an appeal is 
not impaired or lessened by any of the several provisions of the Inter- 
state Commerce Act, the act creating the Commerce Court (subse- 
quently embodied in section 200 et seq. of the Judicial Code) or the act 
of October 22, 1913 (38 Stat. 219, c. 32), abolishing the Commerce Court 
and transferring its jurisdiction to the District Courts of the United 
States, upon which the défendants rely as limiting the authority of the 
court in the premises. 

[3] It further appears from the affidavits submitted by the petition- 
ers, which are not controverted, that in the event the decree of this 
court denying the injunction prayed by the petitioners and dismissing 
their bill should be reversed by the Suprême Court, a great and irrép- 
arable injury would in the meantime hâve resulted to the petitioners 
by reason of the diversion of part of their traffic entering and leaving 
Nashville by competing railroads eftabled to obtain access to local in- 
dustries on their lines through the enforcement of the order of the 
Interstate Commerce Commission, and the expense and disturbance of 
their business caused by changing their former practices in the mean- 
time so as to comply with the order of the Commission and the publica- 
tion of new tariffs. And, on the other hand, it does not clearly appear 
that any particular individuals would suffer material financial injury 
in the event the order of the Commission is stayed for a short time 
so as to enable the petitioners to perfect their appeal and to présent 
to the Suprême Court an application for a preliminary suspension or- 
der of the Commission pending the hearing of the appeal in the Su- 
prême Court, in accordance with the practice recognized in Omaha 
Street Railway v. Interstate Commission, 222 U. S. 582, 583, 32 Sup. 
Ct. 833, 56L. Ed. 324. 

It results, therefore, that in the opinion of a majority of the court, 
in view of the importance of the questions involved in this cause, and 
the irréparable injury which will resuit to the petitioners from the 
enforcement of the decree in this cause, if reversed, unless a short 
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stay isi granted, that the decree whose entry has heretofore been di- 
rected, denying the preliminary injunction and dismissing the pétition, 
should, under ail the circumstances of the case, in the exercise of a 
Sound discrétion, be modified so as to provide that if the petitioners 
shall within 30 days from the entry of such decree take and perfect 
an appeal to the Suprême Court, and also présent to that court, with- 
in such 30 days, a pétition for a preliminary suspension of the order 
of the Commission pending the détermination of such appeal, the en- 
forcement of the order of the Commission should be stayed until a 
décision by the Suprême Court upon the question of granting such 
preliminary suspension of the order of the Commission shall be ren- 
dered; provided, however, further, that in addition to the ordinary 
appeal bond the petitioners shall also, at or before the time of the 
allowance of an appeal, make and file in this court their bond, in the 
pénal sum of $25,000, payable to the clerk of this court, with sureties 
to be approved by him, conditioned that in the event the petitioners 
shall not, within 30 days from the entry of such decree, take and per- 
fect an appeal to the Suprême Court and also présent to that court, 
within such 30 days, a pétition for a preliminary suspension of the 
order of the Commission pending such appeal, or in the event the ap- 
peal from the decree of this court is dismissed by the petitioners, or 
the decree of this court denying the interlocutory injunction and dis- 
missing the pétition is aflrmed by the Suprême Court, they will, on 
demand, pay to the party or parties entitled thereto ail légal damages 
accruing to them by reason of the stay of the order o£ the Commission 
granted by such decree. 



WESTERN UNION TEI.BGRAPH CO. v. GEORGIA E. & BANKING CO. et al. 
(District Court, S. D. Georgia. October 11, 1915.) 

1. TKLEGRAPHS and TELEPHONES <S=>11 — CONSTKUCTION OVEB RAILBOAD RIGHT 

OF Way — Easement. 

Under Clv. Code Ga. 1910, § 3645, wMch provides that "a paroi license 
* * * is not révocable when the llcensee has executed it and in so dolng 
haa incurred expense," but that ta such case it becomes an easement run- 
nlng with the land, a telegraph company, which with the consent of a rail- 
road company built its Unes upon the latter's right of way, and has main- 
tained, renewed, and operated the same for 40 or 50 years, acquired a per- 
pétuai easement. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
§ 7 ; Dec. Dig. <S=3ll.] 

2. Eassîments (©=59 — ^Telegraph Liens — Peesceiption. 

The provision of Clv. Code Ga. 1910, § 4164, that "permissive possession 
cannot be the foundation of a prescription until» an adverse elaim and ac- 
tual notice to the other party," does not mean that possession may not 
cri ginate in permission, especlally as applied to ways and like cases, where 
the possession Is neeessarily adverse from the beglnning ; and a telegraph 
company, which built its linea over the right of way of rallroad companies 
under paroi licenses, followed by their maintenance and opération for from 
20 to 50 years under claim of right, acquired a prescrlptive right to such 
maintenance. 

[Ed. Note. — For other cases, see Easements, Cent Dig. §§ 25, 27-33 ; Dec. 
Dig. <g=>9.] 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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S. Dedication <S=>4 — Acts Constituting — Pdblic Chaeactbr of Use. 

There can be no dedication of an easement, strictly speaking, except 
to the public generally; and a telegraph company, building its line on 
fhe rigbt of way of a railroad company under a paroi license, canuot 
claim an easement on tlie ground of dedication. 

[Ed. Not«. — For other cases, see Dedication, Cent. Dlg. § 1; Dec. Dig. 
<®=>4.] 

4. Telegkapiis and Téléphones <S=>11 — Oontraci Bbtween Telegeaph and 

Raileoad Company — Construction. 

Complainant telegraph company and Its predecessors In Interest had con- 
stnicted and malntained telegraph Unes over the right of way of défend- 
ant railroad company and its predecessors vmder paroi licenses for periods 
of from 20 to 40 years, when in 1896 a new contract was made between the 
parties. At that time, by reason of the nature and purpose of its struc- 
tures and its long occupation, complainant had acquired a perpétuai ease- 
ment to maintain such Unes. The contract provided In détail for recip- 
rocal services to be performed by the parties, that it should supersede ail 
prior contracts, and continue in force for a term of 10 years, after which 
it should be terminable on one year's notice. Held that, in vlew of the 
situation of the parties, the contract must be construed as Intended only 
to govem the relations between the parties in the opération of complain- 
ant's Unes, and not as aifecting in any way the duration of complainant's 
easement to maintain such Unes. 

[Ed. Note. — For other cases, see Telegrapha and Téléphones, Cent Dig. 
§ 7 ; Dec. Dlg. <S=11.] 

5. Teleokaphs and Téléphones i®=11 — Right oî" Wat — Right of Railroap 

Company to Remove Ljnes. 

Where a telegraph company has for many years malntained and oper- 
ated its Unes over the right of way of a railroad company, as a part of a 
vast national System, under a right which it thought sufflcient to entitle 
It to remain there, its Unes are so aflfected by a public use that in case its 
claim proves to be unfounded, and the laws of the state give it the right 
to condemn right of way therefor, a fédéral court has power to enjoin their 
removal by the railroad company, and to fix the amount of compensation 
It must pay for its right of way, although it might not hâve jurisdictlon of 
conde'mnation proceedlngs In Invitum under the state statute, If the com- 
pany were not already in possession. 

[Ed. Note. — For other cases, see Telegrapha and Téléphones, Cent Dlg. 
5 7; Dec. Dig. (S=>ll.] 

•8. Easements <g=>l — Nature and Incidents. 

An "easement," such as for construction and maintenance of a telegraph 
Une on a railroad right of way, as distinguished from a pure or technical 
easement, is an interest in land, which confers upon its owner some right, 
benefit, dominion, or lawful use out of or over the estate of another, and 
is a species of ineorporeal hereditament 

[Ed. Note. — For other cases, see Easements, Cent Dig. §§ l, 2,. 5-7; Dec. 
Dig. <S=3l. 

For other définitions, see Worda and Phrases^ Elrst and Second Séries, 
Easement] 

7. Dedication <S=>1 — Nature and Requisites. 

"Dedication" is the giving of land, or an easement therein, for the use 
of the public, and applles only where the gift is for the use and benefit of 
the public generally. 

[Ed. Note.— For other cases, see Dedication, Cent Dig. §§ 8, 10-12 ; Dec. 
Dig. €=>1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Dedication.] 

■<g=3For other cases see same topio &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the Western Union Telegraph Company against 
the Georgia Railroad & Banking Company, the Louisville & Nashville 
Railroad Company, and the Atlantic Coast Line Railroad Company. 
On motion by défendants to dismiss bill. Motion denied. 

The Western Union Telegraph Company brought its blU against the Georgia 
Railroad «Se Banking Company, the Louisrille & Nashville Railroad Company, 
and the Atlantic Coast Line Railroad Company, making the foUowing alléga- 
tions: Complalnant is a citizen of the state of New York, the Georgia Rail- 
road & Banking Company (hereinafter called the railroad company) is a 
citizen of the state of Georgia, the Louisville & Nashville Railroad Company 
is a citizen of Kentueky, and the Atlantic Coast Line Railroad Company is 
a citizen of the state of Virginia. The suit is of a civil nature In equity, in 
which the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of $3,000, and is betvyeen citizens of différent states, and arises 
under the Constitution or laws of the United States, and is a suit to enforce 
a légal or équitable claim upon, and to remove a cloud on the title of, proper- 
ty wlthin the Southern and Northern districts of Georgia. Complalnant vvas 
Incorporated in the state of New York in the year 1851 for the purpose of 
erecting, maintaining, and operating telegraph lines throughout the states 
and territories of the United States and other countries, and was authorized 
to purchase, lease, and acquire such property, rights, franchises, and privi- 
lèges as. might be necessary, Including those belonging to any other tele- 
graph Company. On July 24, 1866, Congress passed what Is known as the 
"Post Roads Act," providlng that any telegraph company then or thexeafter 
organized under the laws of any state of the United States should hâve the 
right to construct and opéra te telegraph lines over any of the post roads, etc., 
of the United States, upon fillng its written acceptance of the provisions of 
said act with the Postmaster General, which was done by the telegraph com- 
pany on June 8, 1867-. Congress In 1838, and again in 1872, passed acts 
making each and every railroad wlthin the limits of the United States then 
or thereafter completed a post route or post road. The General Assembly of 
the state of Georgia has granted to ail telegraph companies (including com- 
plalnant) the right to construct and maintain their lines along the rights of 
vvay of the several rallroads of the state, and has conferred upon the telegraph 
companies the power of eminent domain and the right to condemn easements 
over the rights of way and property of the railroad companies of the state 
as well as over other property In the state. 

The verified pétition further allèges the construction, maintenance, and 
opération of telegraph Unes upon the light of way of the Georgia Railroad & 
Banking Company from a period antedating the War between the States, con- 
tinuously up to the présent tlme, at great cost and expense to complalnant 
and its predecessors ; that thèse telegraph lines were intended to become 
and did become permanent and important parts, unlimited in duration and 
existence, of the Systems of telegraph belonging to the varions telegraph com- 
panies constructing and operating the same; that neither the railroad com- 
panies nor any other person at any tlme objeoted to the construction, main- 
tenance, and; opération of thèse telegraph Unes, but that same was well 
known to the défendants, and to the public generally, and that they assent- 
ed tq the same; that différent telegraph companies (naming them) in suc- 
cession owned and operated thèse telegraph lines, untll they were duly con- 
veyed, together wlth ail their appurtenances and easements, to the Western 
Union Telegraph Company, the complalnant, a portion of said Unes having 
been so conveyed to complalnant on Aprll 5, 1867, and the remalnder on July 
10, 1876; that the Southern Express Company was Incorporated under the 
laws of Georgia in 1861, and was authorized to do a telegraph business, and 
that on October 1, 1865, a written contract was made between the Georgia 
Railroad & Banking Company and the Southern Express Company, whereby 
the former gave to the latter an irrévocable, assignable, and perpétuai ease- 
ment for the construction, reconstruction, maintenance, and opération of its 
telegraph lines upon and along the right of wny of the i-ailroad company, in- 
clndiug uU its branches. On October 10, 1872, the Maçon & Augusta Rail- 
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Toad Company made a similar contract with. the Southern & Atlantic Tele- 
graph Company, of New York, givlng to it a perpétuai, assignable, and Irrév- 
ocable easenient for the maintenance, construction, and opération of its 
telegraph Unes upon and along the right of way of the Maçon & Augusta 
Railroad Company, whieh afterwards sold its rallroad Une (the Maçon 
Branch) to the Georgla Railroad & Banking Company. Subsequently, on 
April 5, 1867, the Southern Express Company sold and conveyed Its tele- 
graph Unes, easements, etc., to complainant, and on July 10, 1876, said South- 
ern & Atlantic Telegraph Company sold and conveyed its telegraph Unes 
to complainant, and thereupon complainant came into possession of ail the 
telegraph Unes, stations, etc., in controversy in this case, and became 
possessed of a perpétuai, assignable, aud irrévocable easement for the con- 
struction, maintenance, and opération of said Unes of telegraph along the 
lines of the railroad company. 

Complainant and its predecessors in title Ijave from the very l)eglnning, to 
wit, from a period antedating the Civil War, been in the quiet, peaceable, 
open, continuons, notorious, and exclusive possession of said lines of tele- 
graph, and of the portion of the right of way of the railroad company occu- 
pied by same, with necessary easements and appurtenances belonging to same, 
and durlng ail of said time they, at great cost and expense, constructed, re- 
•constructed, maintained, and operated said telegraph Unes as a component, 
important, and permanent part of their Systems of telegraph which extended 
ail over the United States; that in 1881 the Georgia Railroad & Banking 
Company leased ail of the railroad lines owned by it to W. M. Wadley for 
99 years, and subsequently this lease was acquired by the other défendants 
to this case, namely, the Louisville & Nashville Railroad Company and the 
Atlantic Coast Llne Railroad Company ; that for more than 20 years, to wit, 
for 40 years or more, complainant has been in the open, exclusive, etc., 
possession of said telegraph lines and easements, and that same are a com- 
ponent part of its vast telegraph System, consisting of more than 192,000 
miles of pôles and cables and over 900,000 miles of wires, covering practi- 
cally the entire terrltory of the United States, and extending also to foreign 
countries; that thèse telegraph lines are necessary and indispensable links 
In its vast telegraph System, without whieh it would not be able to perform 
its duties to the public or to the United States govemment. 

On the 8th day of July, 1896, the Georgia Railroad & Banking Company and 
the Western Union Telegraph Company entered into a "working contract" 
for the exchange of reciprocal services, said contract to continue for 10 years 
and thereafter for one year after express notice of a désire from either party to 
terminate same ; this contract being made subséquent to the above-mentioned 
lease made by the Georgia Railroad & Banking Company to the Atlantic 
Coast Line Rallroad Company and the Louisville & Nashville Railroad Com- 
pany. On August 10, 1912, said lessees notified complainant to remove Its 
pôles and wires from ofC the right of way of the Georgia Rallroad & Bank- 
ing Company, and that if complainant failed to do so within a year they 
stated that they would seize and take possession of the telegraph Unes and 
property of complainant occupying the right of way aforesaid and dispose of 
same as they savv fit Complainant thereupon brought this blll In equlty, 
praying for an injunetion to prevent the défendants from interfering with its 
telegraph lines, for a decree determinlng that complainant has a perpétuai 
easement over the right of way of the railroad company, to remove a cloud 
from its title and to establish its rights to same, to prevent immeasurable 
and irréparable loss and damage, and to avoid a multiplicity of suits and 
large damages and penalties that would be entalled upon complainant for 
failure to promptly transmit telegraph messages as required by its duty to 
the public. Complainant also prayed in the alternative that, if it did not 
hâve a perpétuai aud Irrévocable easement as claimed, inasmuch as it had 
already taken and occupled said right of way, it should be allowed to re- 
maln thereon, and that a decree should be entered for the amount it should 
pay the railroad company for such easement; and complainant also prayed 
for gênerai and complète relief. 

Défendants duly filed their motion to dIsmiss said bill upon several 
grounds, to wit: (1) That the l'ost Roads Act invoked by complainant gave 
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It no rlght to the easement In question -wlthout the consent of the rallroad 
Company, or wlthout condemning same, and that the bill dld not aver satis- 
faction of elther of thèse conditions ; (2) that the act of the General Assem- 
bly of Georgla conferring on telegraph companles the rlght to condemn an 
easement on the right of way of rallroads was unconstitutional and null and 
void as Interfering with Interstate commerce, and that the Post Roads Act 
had withdrawn f rom the states the jurisdlction of such matters, and that 
eomplainant dld not aver that it had exerclsed or was attempting to exercise 
the right of condemnation ; (3) the bill was defective, in that It dld not set 
out copies of the contracts under whlch it was alleged that the predecessors 
of eomplainant had occupled the rlght of way of the railroad company be- 
tween the years of 1850 and 1861 ; (4) the bill failed to allège adverse posses- 
sion, but, on the contrary, showed that complalnant's possession has ail the 
time beeu permissive ; (5) the bill shows no title to the easement In question 
In eomplainant, and the case is-not one comlng withln the exercise of the 
court's jurisdlction to remove a cloud from a tltle; (6) the bill falls to show 
ground for jurisdlction to prevent a multlpllcity of sults; (7) eomplainant 
pleads no facts whlch glve the court jurisdlction to decree in Invltum against 
défendants a title to the easement lïi question and to flx the compensation 
to be paid therefor by eomplainant to défendants, and also that eomplainant 
has an adéquate remedy at law ; and (8) the bill is multifarious and duplic- \ 
itou s. 

Dorsey, Brewster, Howell & Heyman, of Atlanta, Ga., Wm. H. Bar- 
rett, of Augusta, Ga., and W. L. Clay, of Savannah, Ga., for eomplain- 
ant. 

Jos. B. Cumming, Bryan Cumming, and J. M. Hull, Jr., ail of Au- 
gusta, Ga., for défendants. 

LAMBDIN, District Judge (after stating the facts as above)._ This 
case is now before me on motion filed by the défendants to dismiss the 
bill of eomplainant upon the grounds above stated. 

[1] 1. The first question to be determined is whether, under the 
allégations of the bill, the telegraph company obtained a perpétuai and 
irrévocable easement in and upon the right of way of the railroad 
company for the construction, maintenance, and opération of its tele- 
graph Unes. The telegraph company allèges that it and its predeces- 
sors derived title to such an easement in several différent ways, as stated 
above, to wit : (a) By an executed paroi license ; (b) by express grant ; 
(c) by prescription ; and (d) by express or implied dedication to public 
use. If the allégations of the bill are sufficient to show by reasonable 
intendment and construction that the telegraph company acquired title 
to the easement in question in elther of the four ways above mentioned, 
its title would be sufficient to withstand the attack made on it. 

[6] (a) An easement of the kind involved in this case, as distin- 
guished from a pure or technical easement, is an interest in land which 
confers a right upon its owner to some profit, benefit, dominion, or 
lawful use out of or over the estate of another. 10 Am. & Eng. Enc. 
(2d Ed.) 399; Huyck v. Andrews, 113 N. Y. 81, 20 N. E. 581, 3 L. 
R. A. 789, 10 Am. St. Rep. 432. Such an easement is a species of 
incorporeal hereditament, and, according to gênerai law, can be ac- 
quired by grant, express or implied, or by prescription. 10 Am. & 
Eng. Enc. (2d Ed.) 409. 

Under the laws of Georgia, however, this easement can be acquired 
in a third way, namely, by a paroi license which has been executed 
and upon the faith of which the licensee has incurred expense. This 
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înethod of acquiring an easement is set out in the Codç of Georgia 
of 1910 (section 3645), wHich is as foUows: 

"Sec. 3645. A paroi license is prlmarily revocable at any time, If Its rev- 
ocation does no harm to the person to whom it bas been granted, but Is not 
révocable when tbe licensee bas executed it and In so doing bas incurred 
expense. In such case it becomes an easement running with the land." 

This principle of the Georgia law has been applied as respects sim- • 
ilar easements in the fdllowing cases: Sheffield v. Collier, 3 Ga. 82; 
Brantley v. Perry, 120 Ga. 760, 48 S. E. 332; Cherokee Mills v. Stand- 
ard Cotton Mills, 138 Ga. 856, 76 S. E. 373 ; Whelchel v. Gainesville, 
etc., R. R. Co., 116 Ga. 431 (5), 42 S. E. 776; Southwestern Railroad 
V. Mitchell, 69 Ga. 114. 

Complainant allèges that its predecessors in title went upon the rail- 
road right of way involved in this. case more than 40 or 50 years ago, 
and at great cost and expense constructed, maintained, and operated 
the telegraph Unes, offices, and stations in question, and reconstructed, 
maintained, and operated same at great expense continuously as a com- 
ponent and necessary link of their Systems of telegraph, and that ail 
this was donc with the f ull knowledge, permission, and assent of the 
railroad companies. Under the Georgia statute, which I think is con- 
trolling in the matter, I am of the opinion that the allégations of the 
bill on this question are sufficient to make out the acquisition and own- 
ership on the part of the telegraph company of an easement over the 
railroad right of way in question. 

The courts hâve uniformly held that in the very nature of things 
the construction of telegraph lines and similar works necessarily im- 
plies permanency and perpetuity of use, and that, where same arç con- 
structed under a license or agreement in which the period of the grant 
is not limited, a perpétuai easement is necessarily granted. McKell v. 
C. & O. R. R. Co., 175 Fed. 321-330-332, 99 C. C. A. 109, 20 Ann. Cas. 
1097; United States v. B. & Q. R. R. Co., 1 Hughes, 145, Fed. Cas. 
No. 14510; Louisville v. Cumberland Téléphone Co., 224 U. S. 663, 
32 Sup. Ct. 572, 56 L. Ed. 934; City of Owensboro v. Cumberland 
Tel. & Tel. Ce, 230 U. S. 58, 65, 33 Sup. Ct. 988, 57 L. Ed. 1389; 
Western Union Tel. Co. v. Penn. Co., 129 Fed. 849, 64 C. C. A. 285, 
68 L. R. A. 968 ; Ashland Electric Power & Light Co. v. City of Ash- 
land (D. C.) 217 Fed. 158. 

In the City of Owensboro Case, cited above, Mr. Justice Lurton 
stated as follows: 

"That the grant in the présent case was not a mère license Is évident from 
the fact that it was upon Its face neither personal nor for a temporary pur- 
pose. * * * The grant by ordinanee to an incorporated téléphone com- 
pany, its successors and assigna, of the right to occupy the streets and al- 
leys of a city with its pôles and wii-es for the necessary conduct of a télé- 
phone business, is a grant of a property right in perpetuity, unless limited in 
(luration by the grant itself, or as a conséquence of some limitation imposed 
by the gênerai law of the state [citing several cases]. If there be authority 
to make the grant, and it contalns no limitation or qualification as to dura- 
tion, the plainest princlples of justice and right demand that it shall not be 
eut down, in the ab.seuce of some controlling principle of public policy. This 
conclusion flnds support from a con.sideration of the public and permanent 
churacter of the business such companies conduct and the large investment 
which is generally coutemplated. If tUe grant be accepted and the contem- 
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plated éxpenditure made, the right cannot be destroyed by législative en- 
actment or city ordinauce based upon législative power, without violatlng 
the prohibitions placed in the Constitution for the protection of property 
rlghts." 

Some of the authorities cited above deal with contracts, instead of 
with paroi licenses, and hold that in the nature of things a contract 
■granting an easement or right of way to telegraph companies and simi- 
lar enterprises necessarily implies an irrévocable grant in perpetuity,> 
and upon authority and reason the same principle is applicable where 
possession is taken under a paroi hcense for similar works of a perma- 
nent nature. The Suprême Court of California, in the case of Stoner 
V. Zucker, 148 Cal. 516, 83 Pac. 808,113 Am. St. Rep. 301, 7 Ann. 
Cas. 704, lays down the same principle in the following language, ap- 
plying the same in the case of an irrigating ditch : 

"Where one enters upon the laiid of another under a paroi license, and 
expends money or labor in the exécution of the license, It becomes irrévocable 
for so long a time as the nature of it calls for its continuauce." 

In said case the court held that the ditch in question was from its 
very nature a permanent structure, and that therefore the license was- 
to be construed to be a continuous and perpétuai easement, irrévoca- 
ble in its nature, and that in every such case the licensor would be 
held to hâve conveyed an easement commensurate in its extent and 
duration with the right to be enjoyed and with the nature of the thing. 
for which the license was given. Judge Lurton, speaking for the Cir- 
cuit Court of Appeals of the Sixth Circuit, in the case of City of 
Morristown v. Téléphone Ce, 115 Fed. 304, on page 307, 53 C. C. A, 
132, on page 135, said : 

"Consent to the occupancy of fhe streets by the pôles and wlres of the 
téléphone company for the purpose of maintainlng a public téléphone System 
was the grant of an easement in the streets and the conveyance of an estate 
or property interest, which, being in a large sensé the exercise of a proprie- 
tary or contractual right rather than législative, was irrévocable after ac- 
ceptanèe, unless the power to alter or révolte was reserved. This principle 
has too many times been declared and applied by thla court to requlre fur- 
ther élaboration [clting many authorities]." 

There is a conflict among the courts of the différent states of the 
Union in référence to the question whether a paroi license, which has 
been executed by the licensee and upon the faith of which he has ex- 
pended money, is revocable or not; some courts holding that such an 
executed license is revocable, while others hold that it is irrévocable. 
This question, however, is not an open one in Georgia, because under 
section 3645 of the Code of Georgia, quoted above, it is expressly 
provided that a paroi license is not revocable when the licensee has 
executed it, and in doing so has incurred expense, and that in such case 
it becomes an easement running with the land. 

(b) Complainant also allèges that it acquired title to the easement 
in question by express vvritten grant. Thèse grants are those of Octo- 
ber 1, 1865, from the Georgia Railroad & Banking Company to the 
Southern Express Company (from which the telegraph company de- 
rived title), and from the Maçon & Augusta Railroad Company (which 
conveyed title to a portion of the lines in question to the Georgia Rail- 
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road & Banking Company) to the Southern & Atlantic Telegraph 
Company (the predecessor of the Western Union Telegraph Company), 
dated October 19, 1872. A reading of thèse two contracts discloses 
beyond question that the predecessors of the Western Union Telegraph 
Company were granted perpétuai easements in and upon the rights of 
way of the said railroads for the construction, maintenance, and opéra- 
tion of telegraph lines on same, and that such grants became irrévoca- 
ble and assignable upon the construction of said telegraph lines as 
long as same should be kept in opération. The bill also allèges that 
said express company and said Southern & Atlantic Telegraph Com- 
pany in due course respectively conveyed their telegraph lines, ease- 
ments, and appurtenances to the Western Union Telegraph Company, 
which is now the owner and holder of same. The court is of the 
opinion that title to the easement in question by grant is therefore suf- 
ficiently alleged. 

[2] (c) The telegraph company also claims title to said easement 
by prescription. Section 4170 of the Code of Georgia of 1910 is in 
the foUowing language: 

"An încorporeal right whieh may be lawfully granted, as a rlght of way or 
the right to throw water upon the land of another, may be acquired by 
prescription." 

See, also, Phinizy v. Augusta, 47 Ga. 260 ; 22 Am. & Eng. Enc. of 
Law, 1182, 1187. 

The bill allèges that complainant and its predecessors in title hâve 
been in possession of the easement in question for from 20 to 50 
years, and that such possession has been public, continuous, open, no- 
torious, exclusive, uninterrupted, and peaceable, and accompanied by 
a claim of right. Thèse allégations satisfy the statutes and the déci- 
sions of the highest court of this state, on the subject. See Code of 
Georgia of 1910, §§ 3641, 3810, 4163, 4164. 

The principal argument of counsel for défendants on this point is 
that the possession of the complainant and its predecessors was per- 
missive, and not adverse, and they rely upon the concluding sentence 
of section 4164 of the Georgia Code, which is in the foUowing lan- 
guage : 

Permissive possession cannot be the foundation of a prescription, until 
an adverse claim and actual notice to the other party." 

This expression of the law, however, does not mean that the posses- 
sion must not originate in permission. If, for instance, a grantor exé- 
cutes a deed to his grantee, and in pursuance thereof permits him to 
take possession of the property granted, or if a licensor gives a paroi 
iicense to a licensee for a right of way over his premises (upon the faith 
of which the licensee makes an outlay of money in improvements neces- 
sarily permanent in their nature), then in both of thèse instances the 
possession originates in permission, but it thereupon becomes adverse, 
and does not continue to be permissive. Mr. Justice Lamar, in the 
case of Kirkland v. Pitman, 122 Ga. 256, on page 259, 50 S. E. 117, on 
page 118, said: 
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"Possession must be adverse in order to form the basls for prescription. A 
notable exception exists, however, in the case of prlvate ways. Tlie use may 
origiuate in permission, and yet may ripen by prescription." 

The Suprême Court of Georgia, in the case of Everedge et al. v. 
Alexander, 75 Ga. 858, in the fourtli headnote, lays down the principle 

in the f oUowing language : 

"The doctrine that prescrlptlve titles to the fee in real estate by seven 
years' possession eannot originate in consent, beeause the possession there 
must be adverse ail tbe time, does not prevall or apply to a right of way under 
the act of 1872 and the Code, for the reason that knovsfledge and acquiescence 
of the owner o£ the lands is of the very essence of the right of way against 
the owner." 

Of course, there is a distinction between what is known as a private 
way (which was involved in the cases cited) and the easement claimed 
by the telegraph company in this case ; but the rights involved in said 
matters are very similar in their nature, and the court is of the opinion 
that the décisions of the Suprême Court of Georgia cited above are ap- 
plicable to the question hère involved. 

The Suprême Court of Washington, in the case of Lechman v. Mills, 
46 Wash. 624. 91 Pac. 11, 13 L. R. A. (N. S.) 990, 13 Ann. Cas. 923, 
said: 

"A paroi grant of an easement which is void under the statute of frauds 
may beconie the basis for an adverse possession which will ripen into title 
by the lapse of time." 

As stated, also, in the case of Coventon v. Seufert, 23 Or. 54S, 32 
Pac. 508: 

"It is no objection to grantlng an easement by prescription that the same 
was originally granted * * • by paroi. That the use began by permis- 
sion does not affect the prescriptive right, if It bas been used and exercised for 
the requlsite period under a claim of right" 

The Suprême Court of New Hampshire, in the case of Wells v. 
Parker, 74 N. H. 193, 66 Atl. 121, said: 

"While no estate passed for want of a deed, the parties may hâve treated 
the transaction as having that efitect; and if they dld, the donee's subséquent 
uninterrupted possession niight reasonably be deemed to exist under a clalm 
of ownersblp, with the knowledge and acquiescence of the donor. The légal 
effect of the transaction dld not preclude the parties from elalming that it 
bad a ditferent etïect, which, if persisted in for suffleient length of time and 
attended wlth unlnterrtipted possession, would give the donee • » * th& 
équivalent to a title by deed." 

In Gyra v. Windler, 40 Colo. 366, 91 Pac. 36, 13 Ann. Cas. 841, it 
was held that where a donee of a right of way across the property of 
another, which was granted by paroi had uninterruptedly used same 
for more than the statutory period, with the knowledge and acquies- 
cence of the donor and his grantees, his right to the use thereof could 
not be terminated by them. 

Counsel for défendants insist in their motion that the allégations of 
the bill as to a prescriptive title are fatally def ective, for the reason that 
complainant nowhere allèges that its possession was "adverse." The 
Suprême Court of Georgia in the case of Moody v. Fleming, 4 Ga. 116 
(5), 48 Am. Dec. 210, bas defined "adverse possession" to be possession 
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under color and claim of title. We think that, while complainant has 
not used the word "adverse" in the allégations of its bill, still it has 
used expressions which are tantamount tnereto, and that therefore the 
allégations of the bill are sufficient to show title by prescription. 

[3, 7] (d) Complainant also allèges in its bill that there has been a 
dedication, express or implied, of the easement in question to public use. 
Dedication is the giving of land or an easement therein for the use of 
the public, and same applies only where the gift is for the use and 
benefit of the public generally. "There can be no dedication, strictly 
speaking, to private uses, nor even to uses public in their nature, but 
the enjoyment of which is restricted to a limited part of the public." 
Thus a railroad company cannot claim lands by dedication. 9 Am. & 
Eng. Enc. of Law (2d Ed.) 23 ; Lake Erie, etc., R. R. Co. v. Whitham, 
155 m. 514, 40 N. E. 1014, 28 L. R. A. 612, 46 Am. S't. Rep. 355. On 
principle, therefore, complainant cannot claim title to the easement in 
question by dedication. While this is true, telegraph companies are 
public service corporations and common carriers, and also instruments 
of commerce, both state and Interstate Pensacola Tel. Co. v. W. U. Tel. 
Co., 96 U. S. 1, 24 L. Ed. 708; W. U. Tel. Co. v. Texas, 105 U. S. 
464, 26 L. Ed. 1067; Ratterman v. W. U. Tel. Co., 127 U. S. 425, 8 
Sup. Ct. 1127, 32 L. Ed. 229. 

Telegraph companies are given great rights and powers, both by 
national laws and also by the statutes of Georgia ; but thèse laws and 
statutes also impose certain public duties and obligations upon the tele- 
graph companies. The property of the telegraph company, including 
the easement or rights of way possessed by them, are therefore afïected 
with a public use. This principle is important in this case only as caus- 
ing the courts to be reluctant to deprive such quasi public corporations 
of thèse rights of way, which may hâve been already taken and occu- 
pied by them, in the event they are not legally entitled to same, when 
proper compensation may be decreed by the court to be paid for same. 
But this matter will be treated in a further division of this opinion. 

[4] 2. The principal contention in this case, however, is as to the 
force and efifect of the contract made between the Western Union Tele- 
graph Company and the Georgia Railroad & Banking Company on the 
8th day of July, 1896. It is contended on the part of the railroad com- 
pany that this contract, in the first place, showed that the occupation by 
the telegraph company of the right of way of the railroad company 
was only permissive, and that, in the second place, said contract limit- 
ed the easement of the telegraph company in said right of way to a 
term of 10 years from July 1, 1896, or until after the expiration of one 
year after written notice by the railroad company of an intention to 
terminate the same. The telegraph company, on the other hand, con- 
tends that this last-named contract was merely a reassurance and con- 
firmation of the easement already owned by it, and that the contract 
did not attempt to limit the duration of this easement, but was merely 
intended to provide for reciprocal services to be performed by the two 
contracting parties. 

The construction of this contract is therefore the pivotai question in 
the case. Was it intended by the partiel that by this contract the rights 
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of the telegraph company to the easement in question should terminate 
at the expiration of the period mentioned? In order to détermine this 
question, it is necessary to consider the situation and rights of the par- 
ties at the time the contract was made, the purposes of their incorpora- 
tion and their business, and the objects sought by the contract. Ail the 
surrounding facts and circumstances should be caref uUy considered, so 
as to arrive at the true intent of the parties. It is recited in the begin- 
ning of the contract, or preamble, that: 

"Whereas, the railroad company owns and controls and opérâtes certain 
railroad Unes [describing them], and the telegraph company owns Unes of 
telegraph pôles and wires whlch are operated under the provisions of the 
agreements hereinafter mentioned; and whereas, it Is désirable in the in- 
terest of both parties hereto that a new agreement shall be entered into 
between them." 

In this preamble, the ownership of the railroad lines by the one party 
and of the telegraph lines by the other party is admitted, and it is also 
stated that the telegraph lines are operated by the telegraph company 
under the provisions of certain agreements, and that it is désirable that 
a new agreement should be entered into between the parties. The ob- 
ject or purpKDse of the contract is therefore set out in this preamble. 
This object is there stated to be the exécution of a new agreement. A 
new agreement for what ? The preamble expressly states that it was a 
new agreement to take the place of certain old agreements "under which 
the telegraph lines were operated." It is therefore clearly stated in this 
preamble that the new agreement was intended to cover the opérations 
by the telegraph company of its lines. 

At the time this last contract was made, it is clear, f rom the consid- 
érations set forth in the first part of this opinion, that the telegraph 
company had a perpétuai irrévocable easement in and upon the right of 
way of the railroad company. The telegraph company was incorpo- 
rated for maintaining telegraph lines and transmitting messages over 
same, its business in this line was an extensive one, and its telegraph 
lines, stations, etc., along the right of way of the railroad company were 
an important link in its vast network of wires and in its business, which 
reached to ail parts of the United States and to foreign countries. 
Such being the situation of the parties at the time, is it probable that 
the telegraph company intended, af ter the expiration of the period men- 
tioned in said last-mentioned contract, to eut out its business along the 
line of the railroad company and to remove its property theref rom, and 
thus close out a business that had been in process of development for 
more than a half a century? To ask this question is to answer it. It 
is inconceivable to the mind of the court that the telegraph company 
■could hâve agreed to hâve exchanged the perpétuai easement held by it 
for a mère 10-year lease, with the prospect of having to remove its lines 
and abandon its business along the line of the railroad company at thé 
expiration of that time. 

It is contended in behalf of the défendants that this contract contains 
in the sixth paragraph a récognition on the part of the telegraph com- 
pany that it did net hâve a perpétuai easement in the right of way in 
question, because it accepted such an easement under and by virtue of 
■said paragraph, which is in the following language: 
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"The rallroad company, so far as It legally may, hereby grants and agrées 
to assure to the telegraph company the exclusive rlght of way (except as 
bereinafter mentioned), on, along, and under the Une, lands, and bridges, and 
on both sides of the traclîs of the railroads now or hereafter covered by this 
agreement, and any extensions and branches thereof, for the construction, 
maintenance, opération, and use of lines of pôles and wires," etc. 

The language hère used, in the opinion of the court, is not incon- 
sistent with the idea that the telegraph company already had a right 
of way along the Unes of the railroad company then existing, and that 
the purpose of same was to give a reassurance and confirmation of this 
easement, and also to grant a right of way along the tracks of the rail- 
road company and any extensions and branches thereof, along which 
the telegraph company had not then constructed its lines, and also to 
give it the right to occupy both sides of the track where it already occu- 
pied one side, and, lastly, to make thèse .grants and privilèges exclu- 
sive. The language used is no récognition that the telegraph company 
did not already hâve title. Even if the language used could be con- 
strued as granting to the telegraph company the right of way or ease- 
ment already held by it, it is well settled that the acceptante of such a 
grant by the telegraph company would not estop it f rom setting up and 
maintaining that it already had title to this easement and did not ac- 
quire same by such grant. 

Even if the telegraph company had never occupied the right of way 
of the railroad company before making this contract of 1896, but had 
gone upon same under said contract, it is clear to the mind of the court 
that even in such a case the easement acquired by the telegraph com- 
pany under the grant would not hâve terminated at the end of the 
period of 10 years mentioned in the contract. The contract, even if it 
had been the first and only contract between the parties, and the one 
under which the telegraph company first took possession of its ease- 
ment as above supposed, may be analyzed as consisting of two parts— 
one granting to the telegraph company the right to go on the railroad 
right of way and construct its lines, and the other providing for the 
opération of thèse lines and an exchange of reciprocal services be- 
tween the parties. When the telegraph company constructed its lines 
on the right of way of the railroad company, the first part of the 
contract became executed, while the other provisions of the contract 
were continuons and executory in their nature. When the first part 
of the contract was tlius executed, the telegraph company became vest- 
ed with title to the easement in question, which under the authorities 
cited in the first part of this opinion became permanent and irrévocable; 
and while the contract for the continuing and reciprocal services could 
be terminated, the title so acquired by the telegraph company to the 
easement in question could not be divested, because there was no de- 
feasance or forfeiture clause in the contract. 

Much reliance is placed by défendants upon the twelfth paragraph 
of the contract of 1896, which provides that said contract should su- 
persede the contract of 1865 between the Georgia Railroad & Banking 
Company and the Southern Express Company, and a contract made 
in 1880 between the telegraph company and the railroad company 
in respect to a money limit of free télégraphie and transportation serv- 
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ice, and the contract of 1872 between the Southern & Atlantic Tele- 
graph Company and the Maçon & Augusta Railroad Company, as well 
as any other agreements between the parties or their predecessors. 
We think that it is clear that only the provisions of thèse contracts 
relative to the opérations of the telegraph Unes and the reciprocal 
services to be performed by the parties were "superseded" under the 
terms of this paragraph of the contract. Title had already vested in 
the telegraph company, and it already owned the easement in ques- 
tion, and the word "supersede" cannot, in our opinion, be made to 
effect a conveyance or reUnquishment of title. The word "supersede" 
only operated upon the agreements in the contracts in question rela- 
tive to the services to be performed by the parties, and to the executory 
or working" agreements contained in the contract, and was not intended 
to operate on the title to the property, or to reconvey same to the rail- 
road company at the expiraltion of the time in question. 
The thirteenth paragraph of the contract provides that: 

"Tlie provisions of this agreement shall be and continue In force for and 
during the term of 10 years from the Ist day of July, 1S96, and shall continue 
after the close of said term until the expiration of one year after written 
notice shall hâve been given after the close of said term by either party to 
the other," etc. 

From the foregoing reasoning, we are clear that the purpose of 
this clause was not to terminate the easement of the telegraph com- 
pany, or to effect a relinquishment or reconveyance of the title held 
by it, but merely to terminate the provisions of the contract provid- 
ing for reciprocal services to be performed by the parties thereto. 

As further illustrative of the nature of the contract of 1896, it may 
be well to recall the fact that the contract that had previously been 
in existence between the two parties had been made from 24 to 
30 years before that date, and they were in the main made between the 
predecessors of the parties in interest, and not between the parties 
themselves. Thèse contracts were old and meager in terms, and were 
made when the opérations of neither of the parties were as exten- 
sive and complicated as they were in 1896. Such being the case, it is 
quite clear that it was the intention of the parties to rearrange thèse 
contracts and to bring them up to date. The new contract went 
into great détail and was quite exhaustive as to the services to be per- 
formed by each of the parties thereto, and it is clear to the mind of the 
court that tlie real purpose of the contract was to cover thèse services, 
and not to provide for the duration of the easement of the telegraph 
company. Such a drastic, sweeping, and extraordinary thing as the 
destruction and abandonment of this easement, if it had been intended, 
would not hâve been left to construction, but would bave been ex- 
pressly set out, and nowhere in the contract is it provided that at the 
expiration of the short period in question the telegraph company should 
abandon its easement, and give same up forever, and remove its Unes 
from the right of way of the railroad company. 

Circuit Judge Van Devanter, in the case of Choctaw, etc., Railroad 
V. Bond, speaking for the Circuit Court of Appeals of the Eighth Cir- 
cuit, in 160 Fed. 4C2, 87 C. C. A. 355, said: 
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"A contract should not be construed as providing for an unreasonable and 
oppressive forfeiture, i£ its language fairly admlts of a more équitable inter- 
prétation." 

In this case he cited Washington, etc., Co. v. Cœur d'AIene, etc., 
Co., 160 U. S. 77, 101, 16 Sup. Ct. 231, 40 L. Ed. 355. As stated by 
the Suprême Court of the United States in the case of Joy v. St. Louis, 
138 U. S. 2, 38, 11 Sup. Ct. 253, 34 L. Ed. 843, railroad contracts re- 
specting easements, a matter concerning the interest of the public, 
"are to be construed liberally in favor of the public." 

Circuit Judge Gray, for the United States Circuit Court of Appeals 
of the Third Circuit, in the case of Western Union Telegraph Co. v. 
Penn. Co., 129 Ped. 849, 64 C. C. A. 285, 68 L. R. A. 968, in con- 
struing a similar contract to the one hère involved, at the bottom of 
page 867 of 129 Fed., page 303 of 64 C. C. A., said : . 

"On the whole, we are of opinion, that the relations created between the 
parties by the agreement in question were not merely Personal, as In cases 
of partnership, agency, master and servant, and the like, but that rights in 
property and the user thereof, rights in the nature of an easement, were con- 
ferred upon the appellant, and that no right in the appellee to revoke or dé- 
termine the same, in the absence of express stipulation to that effect, is to be 
inferred from the silence of the contract in that respect, or from its terms, 
purpose, or inhérent nature." 

This case is referred to approvingly in the case of McKell v. Ches- 
apeake & O. Ry. Co. (Circuit Court of Appeals, Sixth Circuit) 175 
Fed. 321, and near the bottom of page 322, 99 C. C. A. 109, 20 Ann. 
Cas. 1097. 

In the case of St. Paul, M. & M. Ry. Co. v. W. U. Tel. Co. et al. 
(Circuit Court of Appeals, Eighth Circuit) 118 Fed. 497, 515, 55 C. C. 
A. 263, 281, the court had under considération a very similar contract 
to thé one involved hère. In f act, the présent contract seems to be a 
stock form of contract, used very generally. In this case, which is 
directly in point, the court said : 

"In View of the considérations aforesald, It Is likewise manifest, we think, 
that the Western Union Telegraph Company did not enter Into contract B 
with the understanding that the clause found in the twelfth paragraph, de- 
claring that it should 'continue in force for the term of 10 years,' would hâve 
the effect of transferring to the railway Company, at the end of the contract 
period, ail the Unes — those already existlng, of which It was then a joint 
ovi^ner, as well as those which it might subsequently erect at its sole cost and 
expense. That view of the eflCect of the contract, involving, as it did, the re- 
linqulshment on its part of its Interest in the Unes jointly owned, and in 
other Unes of telegraph, erected at its own expense, which might be 2,000 or 
3,000 miles in length, and involving, as well, the disruption pro tanto of its 
télégraphie System, renders it altogether too unreasonable, not to say uncon- 
scionable and absurd, to warrant a court of justice In presuming for a 
moment that the telegraph company Intended to enter into such an agree- 
ment, or supposed that it had done so. It is a gênerai rule for the inter- 
prétation of contracts, as well as for the interprétation of statutes, that they 
should not be so construed as to lead to injustice, oppression, or absurd consé- 
quences, if such a resuit can be avoided. U. S. v. Kirby, 7 Wall. 482, 486, 19 
li. Ed. 278 ; Lau Ow Bew v. U. S., 144 V. S. 47 [12 Sup. Ct. 517, 36 L. Ed. 
340] ; Holy Trinity Church v. V. S., 143 U. S. 457 [12 Sup. Ct 511, 36 L. Ed. 
226]. * * * Looklng at the situation and relation of the parties at the 
time contract B was executed, we think that it is entlrely reasonable to In- 
for that the clause declaring that the contract should continue in force for 
227 F.— 19 
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10 years bas référence to the tefms upon whlch Unes of telegraph ahould be 
construeted, malntalned, and operatéd durlng that perlod, and that it waa 
not Intended to hâve any effect upon the ownership of the Unes. * » * 
Xhey did not intend, however, by this clause, to extinguish the telegraph com- 
pany's interest in the Unes of telegraph at the end of the contract perlod." 

The court ref erred in that case expressly ta the fact that there was 
no express agreement in the contract that the telegraph lines should 
be removed at the expiration of the term in question. The case last 
cited and the case at bar differ, therefore, entirely from the case of 
W. U. Tel. Co. V. Penn. R. R. Ce, 195 U. S. 540, 25 Sup. Ct. 133, 49 L. 
Ed. 312, 1 Anm Cas. 51'7, because in that case it was expressly provid- 
ed in the contract then under considération that at the expiration of 
the period named in the contract the telegraph Company should re- 
move its lines from the right of way of the railroad company. Conse- 
quently the court is of the opinion that the contract of 1896 did not 
hâve the effect contended for by the défendants. 

[5] 3. The complainant in its bill prayed for alternative relief; 
that is, it prayed that, in the event the court should hold that it did not 
hâve an easement in the right of way of the railroad company, the 
court would grant it alternative relief by decreeing the amount of 
damages it should pay to the railroad company as compensation for 
the right of way occupied by it. Under the facts in this case, the 
court is of the opinion that, even if the telegraph company did not hâve 
a perpétuai easement along the right of way of the railroad company, 
the court would hâve the right to enjoin the railroad company from 
removing the property of the telegraph company from its right of way 
and to assess the damages which the telegraph company should pay 
theref or. The statutes of Georgia give to complainant the power of 
eminent domain, and the right to condemn a right of way over the 
property and right of way of the railroad company, if it has not one 
already. 

It is contended that this court has no jurisdiction over condemnation 
pfoceedings ab initio. The court is disposed to agrée to this view ; that 
is, it does not think that, if the telegraph company were not already on 
the right of way, this court would hâve a right to entertàin such a pro- 
ceeding in its initial steps. However, the case hère is différent. The 
telegraph company is a common carrier, and is recognized and en- 
couraged by the laws of the state, as well as the Post Roads Act of 
Congress (Act July 24, 1866, c. 230, 14 Stat. 221 [Comp. St. 1913, §§ 
10072-10077]) and the acts amendatory thereof. It is therefore affect- 
ed with a public use. It is already on the right of way of the railroad 
company under a claim which it thought suffîcient to allow it to remain 
there. It has already taken this easement, and is now in possession of 
same ; and, such being the case, will this court allow the railroad com- 
pany to eject the telegraph company from its right of way, and thus de- 
stroy its lines which are affected with a public use? 

This question has been decided in principle adversely to the conten- 
tions of the défendants in the case of Atlanta, Knoxville & Northern 
Ry. Cp. V. Barker, 105 Ga. 534-542, 31 S. E. 452, in which in a very 
elaborate opinion Mr. Justice Cobb held that a person could not recover 
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in ejectment a right of way occupied by a railroad over his land upon 
which the railroad had built its tracks and was operating its lines, al- 
though the plaintiff held title to the land ; the décision being based up- 
on the interest of the pubHc involved in the continuons opération of the 
railroad. The same question is discussed and decided in the same way 
in the case of Charleston, etc., Ry. Co. v. Hughes, 105 Ga. 1, 16, 30 S. 
E. 972, 978, 70 Am. St. Rep. 17, where a railroad company entered up- 
on certain property by agreement with the life tenant, and thereafter 
upon the death of the life tenant the remaindermen brought suit for the 
land. In this case the court said : 

"Controversies in which a corporation charged wlth the duties incumbent 
upoa carriers of passengers, freight, and mails, in wtilch an effort is made by 
private individuals or others to take away from such corporation a part of 
the property in its possession, which is absolutely essentiel to Its complète 
performance of the public duties required of it, become matters of more than 
private concern, and in which the public is deeply and serlously interested. 
For thls reasoh it bas become settled law that the harsh remédies which would 
be allowed to one individual against another in référence to the possession 
of land will not be allowed to one who Is seeUIng to recover such property 
from a railroad company, when exact justice . can l)e done to such owner 
by giving him remédies which are less severe In thelr nature, and by which 
he would secure substantially the same rights, thereby savlng to the public 
the right to require a performance of the public duties incumbent upon the 
corporation whose property is the subject-matter of the contre versy." 

Thèse décisions are quoted approvingly by the Suprême Court of 
the United States in several cases. The Court of Appeals of the Eighth 
Circuit reached the same conclusion in the case of St. Paul, etc., Co. v. 
W. U. Tel. Co., 118 Fed. 497, 519, 55 C. C. A. 263, cited above, in which 
it granted the alternative relief prayed for in this case. The Suprême 
Court of the United States, in the case of New York City v. Fine, 185 
U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820, citing the two Georgia cases 
above in 105 Ga., granted the same alternative relief to the city of New 
York in a very exhaustive opinion on the subject. See, also, Roberts v. 
Northern Pacific R. R. Co., 158 U. S. 1-30, 15 Sup. Ct. 756, Z9 L. Ed. 
873 ; Northern Pacific R. R. Co. v. Smith, 171 U. S. 260, 18 Sup. Ct. 
794, 43 L. Ed. 157; Donohue v. El Paso, etc., R. R. Co., 214 U. S. 499, 
29 Sup. Ct. 698, 53 L. Ed. 1060. 

Counsel for défendant rely greatly upon the case of the Western 
Union Telegraph Co. v. Ann Arbor R. R. Ca, 90 Fed. 379, 33 C. C. A. 
113, in which Mr. Justice Taft, speaking for the court, held that the 
United States court had no right to condemn an easement for the tele- 
graph company, where the railroad had been sold out under a mortgage 
placed upon the railroad before the first railroad made the contract 
with the telegraph company. This remark of Judge Taft, standing 
alone at the end of the décision, would seem to be against the position 
hère taken ; but this case went up to the Suprême Court of the United 
States and is to be found in 178 U. S. 243, 20 Sup. Ct. 867, 44 L. Ed. 
1052. In that case the Suprême Court states that the nature of the bill 
was for spécifie performance, and held that the bill was not framed to 
support the alternative relief prayed for. In the case now under con- 
sidération the bill is framed specifically asking for this alternative re- 
lief. We thinkthat tliis court has the power to assess the amount of 
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money to be paîd to tlie raiiroad company for the easement in question. 
This is clearly pointed eut by Mr. Justice Harlan in his dissenting opin- 
ion in the case of W. U. Tel. Co. v. Penn. R. R. Co., 195 U. S. pages 
575 to 593, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 517, and the 
cases there cited by him. 

4. The court is of the opinion that the Post Roads Act, which is in- 
voked by complainant, is only entitled to considération as showing the 
poHcy of the United States govemment in référence to telegraph com- 
panies, and as showing that the property in question is an instrument of 
interstate commerce, and that therefore, in conformity with the Barker 
and Hughes Cases in 105 Ga., above cited, a court of equity should 
grant the alternative relief prayed for in the event the telegraph com- 
pany did not actually possess a right to the easement in question. 

5. We do not think that the bill could be maintained alone on the 
ground that it was brought to prevent a multiplicity of suits ; but the 
other allégations of the bill are sufficient to enable it to withstand the 
motion of défendants. We do not think that complainant has an adé- 
quate remedy at law, because it cannot set up the title claimed by it to 
the easement in question in a strict condemnation or other proceeding 
at law. Nor do we think that the bill is multifarious or duplicitous, or 
subject to any of the other objections urged against it by défendants. 

An order will be entered, therefore, in this case, overruling the mo- 
tion of défendants, and allowing the case to proceed upon its merits. 



AMES V. GOLDFIBLD MEEGER MINES CO. et aL 

(District Court, W. D. Washington, N. D. May 6, 1915.) 

No. 52. 

1, COEPOHATIONS ©=298, 305 — DUTIES AND POWEES OF DiRECTOES — DELEGA- 

TION OF AUTHOBITT. 

The stockholders of a corporation hâve a right to expect from thelr 
directors a conscientious considération of every proposition which is pre- 
sented, and which involves any interest of the company, and such con- 
sidération must be given and action taken in formai meetings. The di- 
rectors hâve no power to act as such individually, nor can they delegate 
the powers vested in them to act for the corporation to any ofHcers or 
men, even though they are the majority stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1292-1317, 
1319, 1329-1332 ; Dec. Dig. <S=»298, 305.] 

2. COKPOEATIONS <S=>180 — MlNOBITY StOCKHOLDEBS RlGHT TO EQUITABLE 

Eemedï. 

Where the business and afifairs of a corporation, Instead of being 
managed by its directors, are taken over by the agents and ofHcers of 
other coneems having the same majority stockholders, and are managed 
in the interests of such other corporations, and the minority stock- 
holders are deprived of thelr just rights, they are entitled to a remedy 
in equity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 665-673; 
Dec. Dig. <S=>180.] 

^ssPor other cases see same topic & KEY-KUMBER in ail Key-Numbered Digests & Indexes 
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3. Mines and Minerals <g=>104 — Mining Corporations — Gbounds for Ae- 

POINTMEXT OF RECEIVER — MaLADMINISTBATION. 

The dlrectors of a mining company met but four tlmes In four years, 
and dld not call a stockbolders' meeting for more than three years, during 
which time the company expended $250,000, which was practically ail of 
its available funds, and also sold property for $50,000 which a short time 
afterward was worth $500,000. Ail of such business was transacted wlth- 
out authority from the directors, by officers who were also offlcers or em- 
ployés of other mining companles having the same majority stockholders. 
The work dorie was not calculated to, and did not, benefit the company, 
but dld benefit the other companies. Held, that such facts entltled 
minorlty stockholders to the appointment of a receiver. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 228 ; 
Dec. Dig. <©=5l04.] 

In Equity. Suit by Lucy V. Ames against the Goldfield Merger 
Mines Company, the Goldfield Deep Mines Company, J. Ross Clark, 
and C. A. Whittemore. On motion for continuance o£ receivership. 
Motion granted. 

Bausman, Oldham & Goodale, of Seattle, Wash., for complainant. 

Hoyt, Gibbons & French, of Reno, Nev., and Peters & Powell, of 
Seattle, Wash., for défendants. 

NETERER, District Judge. A temporary receiver was appointed 
in this case, on bill of complaint and affidavits of the complainant, for 
the Goldfield Merger Mines Company, and the cause set for hearing 
upon application for a continuance of the receivership by the court, and 
a show-cause order was issued to défendants. Amended bill of com- 
plaint was filed, and the matter came on for hearing before the court 
upon the amended bill, the answer of the défendants, and alifidavits 
made in behalf of the several parties, on the 14th day of April, 1915. 
From the admitted facts and the affidavits it appears that the Goldfield 
Merger Mines Company, which will be called "Merger Company," and 
the Goldfield Deep Mines Company, which will be called "Deep Mines 
Company," are corporations, each of them organized and existing un- 
der the laws of the state of Washington, with the principal place of 
business of each in the city of Seattle. The Merger Company was 
organized in the year 1908, and the Deep Mines Company in 1911, and 
complainant is now and has been a shareholder of record on the books 
of the Merger Company since 1911. The principal object of the Merger 
Company is the business of mining, and it is now possessed of divers 
gold claims, said to be valuable, at Goldfield, in Esmeralda county, Nev. 
The authorized capital stock of the company is $5,000,000, divided into 
that number of shares. In July, 1911, ail of theshares, except 1,148,677, 
had been issued to various parties throughout the United States. This 
number remained in the treasury of the company. The company had 
been engâged in the exploration of its several claims prior to this date, 
and was solvent, and was desirous of securing further sums for further 
exploration. Ores had been f ound in the various claims of the company, 
of value, and of such a character as to make further explorations and 
development désirable. Adjoining the claims of the Merger Company 
were mines of the Goldfield Consolidated Mining Company, a corpora- 

®=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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tion organized in 1911, and which had for some time been engaged in 
mining on a large scale, with profit. The properties of the Goldfield 
Consolidated Mining Company, and other companies that were control- 
led by the parties who controlled and managed this company, border on 
three sides of the property of the Merger Company. The other com- 
panies were known as the Atlanta Mines Company, the Kewanas Min- 
ing Company, and the Booth Mining Company. George Wingfield was 
in control of the Goldfield Consolidated Mining Company, and also the 
other companies named. A railroad, known as the "Sait Lake Route," 
running f rom Sait Lake to Los Angeles, has a branch line running to 
this mining district, known as the Las Vegas & Tonopah Railroad. This 
is owned, or managed, at least, by W. A. Clark, well known to the min- 
ing world. 

The board of directors of the Mèrger Company and the majority 
stockholders were desirous of developing the Merger Company as an 
independent concern, and not to become absorbed by the Goldfield Con- 
solidated Company, and Mr. Wingfield and those in charge and control 
of the Consolidated and allied corporations were desirous of obtaining 
control of the Merger Company. In July, 1911, O. C. Whittemore, at 
the suggestion of Wingfield and others operating with him, in behalf of 
the Consolidated Company, came to Seattle, and either by direct state- 
ments or by suggestions or conduct, led the majority stockholders to be- 
lieve that he was representing W. A. Clark, of Montana, the mining 
man, and through such understanding purchased a control in the Mer- 
ger Company, and led the majority stockholders of the Merger Com- 
pany to believe that it was the désire of W. A. Clark that he be not 
known in the transaction, but that the stock be carried in the name of J. 
Ross Clark, his brother. The control of the Merger was thereupon sold 
to Whittemore for $300,000. $250,000 of this money was to be put in- 
to the treasury of the company for development purposes, and $50,000 
paid to some of the shareholders for stock owned by them to make up 
the control. It was agreed that a new company should be f ormed, call- 
ed the Goldfield Deep Mines Company, with a capital of $10,000,000, 
divided into 10,000,000 shares. The majority shareholders made the 
exchange by turning their shares to Whittemore and his associâtes and 
taking the Deep Mines shares, and this was done to a sufficient extent 
to pass the control of the Merger Company to the Deep Mines Com- 
pany. Whittemore and J. Ross Clark obtained in this way a majority 
and voting control of the Merger Company and also of the Deep Mines 
Company, and hâve ever since so held it. The board of directors select- 
ed for each company was J. Ross Clark, O. C. Whittemore, C. E. Red- 
man, John Erikson, and Claude M. Smith. Whittemore was elected 
président of the Merger Company and vice président of the Deep Mines 
Company, and J. Ross Clark was elected président of the Deep Mines 
Company, which offices thèse men hâve since held. C. E. Redman is a 
local employé of the Las Vegas & Tonopah Railroad and subordinate 
officiai therein. Whittemore is attorney for this railroad company, and 
J. Ross Clark also has some officiai connection with this road. Erikson 
and Smith were directors of the Merger Company before the Deep 
Mines organization, and are représentatives of the minority in each com- 
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pany. The Deep Mines Company is simply a holding corporation, and 
has no other purpose, and seems to perform no other function, than 
holding the stock interests of the Merger Company. Complainant did 
not exchange shares with the Deep Mines issue and holds none of that 
stock. 

Wingfield is président of the Atlanta Mines Company and for some 
years was président of the Consolidated Company, and also président 
of the Kewanas Mining Company, and is in control of the Booth Min- 
ing Company, and a man of great influence in the mining district of 
Goldfield. After the organizàtion of the board in thèse companies, and 
in September, 1911, L. H. Metzgar was appointed gênerai manager of 
the Merger Company, and served until April, 1913. Prior to his ap- 
pointment to this position, he was with the Consolidated Company, and 
upon retiring from the Merger Company he immediately resumed the 
position of one of the superintendents of the Consolidated Company,, 
and is now superintendent of a company controlled by the Consolidated 
Company. In April, 1913, John Mocene was appointed manager of the 
Merger Company, and also retained the position of overhead or top 
superintendent of the Consolidated Company, and in this double em- 
ployment remained until August, 1913, when he was succeeded by K. 
M. Simpson, who was in the employ of Wingfield as field engineer, he 
acting in this dual capacity while with this company, and when he left 
the Merger Company he became assistant manager of the Consolidated 
Mining Company. Simpson was succeeded in the spring of 1914 by A. 
I. D'Arcy, who is the présent manager of the Merger Company, and 
was a field or exploring engineer for Wingfield, and is now consulting 
engineer for Wingfield. Claude M. Smith was the Merger Company's 
secretary before the Deep Mines and Consolidated control, and remain- 
ed until June, 1912. He was never connected with the Consolidated 
Company or Wingfield Company, and was disinterested, and is now a 
trustée. He was requested to resign as secretary. H. H. Hudson was 
selected as secretary of the company, a former employé in the bank of 
John S. Cooke & Co. of Goldfield, which is controlled by Wingfield, and 
during a portion of the time served the bank as well as the company. 
In September, 1914, Hudson was succeeded by J. C. Walther, who is 
simultaneously acting as assistant manager of the bank named. F. C. 
Favier, the assistant secretary of the Consolidated Company and of ail 
the Wingfield properties in Southern Nevada, is in the joint relation of 
acting for the Merger Company and the Wingfield properties now. Ail 
the books of the Merger Company, after the Wingfield and Clark con- 
trol, hâve been kept at Goldfield, Nev., in the oflîce and safe of the Con- 
solidated Mining Company. The Merger Company's attorneys in Neva- 
da are attorneys for Wingfield, for the Consolidated Company, for the 
Atlanta Mines Company, and for the Booth Mining Company. 

In the employment of experts in or about the property of the Merger 
Company, those in the employ of the Consolidated Company and the 
Wingfield interests were employed. No ^report was obtained from 
any other source. After the receipt of the $250,000 by the Merger 
Company, the manager of the company began sinking a three-com- 
partment shaft on the St. Ives claim of the Merger Company. A 
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shaft at this point had been sunk 350 feet several years prior, but had 
been abandoned as not désirable. When work was resumed the shaft 
was enlarged to a tliree-compartment shaft. The slope of the veins 
in this district is downward f rom west to east, and as the "extralateral 
pursuit" gives a privilège to the Consolidated Company and Atlanta 
Company, and the right to pursue beyond their side lines any veins 
having their apex within the boundaries of either, development of the 
Merger Company's daim might resuit in favor of the Consolidated 
Company and Atlanta Company. At the time of the sinking of this 
shaft there was nothing that would indicate that a development or dis- 
covery might be made. The location of thèse several claims and 
mining interests, the mining companies' properties, and the Goldfield 
Merger Mines Company, is set f orth in the f oUowing map : 



MAP OFA PO/^riûN ûp* 

GOLDRELD 
Mjning District, Uev/koa, 
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No ore had been found in or through this shaft, nor did the new 
work develop any paying vein. At a depth of 1,300 feet a cross-cut 
was run from this shaft to the Grizzly Bear in connection with the 
workings of the Consolidated Company, and then the shaft was further 
sunk to a depth of 1,752 feet, and a tunnel was run from this shaft 
to the Atlanta Mines Company boundary. The following map shows 
a cross-section of this shaft and tunnel to the Atlanta Mines: 

SKETCH 

tlORTH-SOUTH SECriON TUR0U6H 

ST. IVE.S SHAFT 



*rtionrH 



*ÎO0T//+ 




5ect;on 'B-Q' 



And the following map shows the varions tunnels runnîng from 
the shaft of the St. Ives to the Grizzley Bear claim and to the Atlanta 
Mines, and also the tunnels that were extended from the shaft of the 
Jumbo Extension claim, to which référence will be made: 
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At no Stage of this work did the Merger Company obtain a waîver 
of apex rights, either from the Atlanta Mines Company or the Con- 
solidated Company. No action was taken at any time by the direc- 
tors for the Merger Company, and no record is made of any arrange- 
ment with the Atlanta Mines Company, or any company, with re- 
spect to the use of this shaft or the tunnel, or for sharing of expense, 
but the Atlanta Company did pay $35,000. There was expended by 
the Merger Company for installing pumps and machinery at the shaît 
on the St. Ives claim nearly $13,000, at a time when the sole bene- 
ficiary seemed to be the Atlanta Company. The Merger Company's 
manager, who had charge of this work, is also the manager of the 
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Atlanta Company, and no memoranda of any sort existed between 
the two companies with relation to the use of this shaft, or the ex- 
penditures of the moneys, or any rentals or royalties to be paid on the 
part of the Atlanta Company, or any contributions to be made, or 
anything with relation to ownership, use, interest, or expenses. Sub- 
sequently to the appointment of the temporary receiver, the Atlanta 
Company agreed to pay something like $33,000 towards this expendi- 
ture. The Velvet claim was sold by the Merger Company, upon the 
advice and suggestion of Mr. Wingfield, to the Jumbo Extension Com- 
pany, after the Jumbo Extension claim had been practically worked 
out, and was sold for the considération of $80,000, of which $10,000 
was cash, and the balance in installments, and 171,000 shares of stock 
in the Jumbo Extension Company. This stock was placed in the name 
of M. E. Hill, trustée, instead of in the treasury of the Merger Com- 
pany. Hill was cashier of the John S. Cooke & Co. Bank, owned 
by Wingfield. Shortly after the sale of the Velvet claim, rich ores 
were struck, and the stock of the Jumbo Extension Company went 
from considerably less than $1 a share to $3 or $4 a share. Out of 
the 171,000 shares of Jumbo Extension stock, 21,000 were paid for 
commissions to Van Dyke, who paid 10,000 of this to Mr. Whittemore, 
the président of the Merger Company. The 150,000 was afterwards 
sold by Mr. Howe without any authorization or direction from the 
board of trustées. This is what Mr. Howe says : 

"I am, and hâve been for more than six years last past, the secretary and 
président of the Goldfleld Consolidated Mines Company, and many other 
corporations in whlch Mr. George Wingfield is largely interested. ♦ » • 
At least 10 corporations in which Mr. Wingfield is largely interested are ac- 
tive companies, prosecuting work and carrying on business, and I hâve found 
it to be of very great advantage to thèse companies to hâve many matters 
* * * performed by persons jolntly employed by two or three, and in 
some cases ail, of sald companies. » • * The friendly co-operatlon which 
has eharacterized the opération of thèse companies bas been bénéficiai to ail 
parties concerned, and has been a distinct aid to the development of their 
properties. * * * In my capacity of secretary and président of practi- 
cally ail of the companies in which Mr. Wingfield is interested, and also 
in my capacity as agent for such companies, and for Mr. Wingfield personally, 
it has been peculiarly my duty at ail tlmes to attend to matters in which 
he Is dlrectly or Indirectly Interested. The Goldfield Consolidated Mines Com- 
pany, through the Instrumentality of the Deep Mines Company, was and Is 
more largely interested than any one else in the welfare of the Merger Com- 
pany. That company's offlcers, and particularly the board of trustées, llve at 
distant points, with one or two exceptions, so that it is seldom possible to 
hold board meetings with any regularity. For this reason the custom has 
long obtained, with référence to the conduct of the Merger Company's busi- 
ness, for Its gênerai manager and assistant, Including myself, to look after 
the company's interests, and at ail times some things need to be done qulckly, 
awaiting subséquent ratification of the board of trustées. When the Mer- 
ger Company received the -150,000 shares of Jumbo Extension stock as part 
payment for the sale of the Velvet claim, this stock was for convenienee 
placed In the name of M. E. Hill, trustée, with the idea that it should be 
sold when market conditions seemed to justlfy. On or about September 27, 
1914, under the advice of the Merger Company's gênerai manager, and with 
the further advice of Albert Burch, gênerai manager of the Goldfleld Mines 
Company, and with the knowledge of Trustée Hill, and belleving that the 
market conditions? were favorable, • • • I caused a part of the shares 
to be sold. • • * " 
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At the time this stock was sold the Merger Company was in need of 
no funds, .except for expenditures in the St. Ives shaft, and no need 
for money would hâve been occasioned, had the Atlanta Company, 
in whose interest the shaft appears to hâve been run, paid to the Merger 
Company what it is now claimed it bas agreed to pay since this re- 
ceivership. I hâve referred to this sale, not for the purpose of show- 
ing that the parties connected with the sale did not act in good faith, 
nor exercise their best judgment, but to show that it was not the re- 
sult of the judgment of the trustées, and that the business of the 
Merger Company, instead of being conducted by the board of trustées, 
who had been regularly elected and who are responsible to the stock- 
holders, was donc by p'ersons other than the trustées, and who are in 
the employ of other concerns, whose interests may not be, and is 
charged are not, in harmony with the best interests of the Merger 
Company, and concerns in whose interest the money received was 
expended. Trustée Redman says : 

Meetings of tbe trustées were seldom had, which "led to the transaction 
of business in an informai manner; the praetlce often being to permit 
persons of good character, whose honesty was thoroughly well Icnown, to 
act on behalf of the company without express prior authorization, and there- 
after look to the confirmation of their acts by subséquent ratification or ae- 
quiescence and tacit ratification. • • • •• 

The Merger Mines Company expended in the shaft and tunnels of 
the St. Ives claim approximately $199,000. It expended other sums 
in and about and upon the properties of the Merger Company. Thèse 
expenditures were directed, not by the board of trustées, but under 
the direction of the officers of other companies, whose interests, it is 
alleged, were out of harmony with the best interests of the Merger 
Company, and which companies, as disclosed by the record, did profit 
by such expenditure, while the Merger Company did not. 

At a meeting of tlie board of trustées, on the 15th of March, 1915, 
Trustée Erikson offered the following resolution, and moved its adop- 
tion, among others: 

"Eesolved, that this company, in its own name or in that of the receiver, 
demand an accounting between this company and the Atlanta Mines Com- 
pany, and an immédiate payment of ail sums by the latter company, due to 
this company, and including rent for the use of 1,300 feet of this eompany's 
three-compartment St. Ives shaft, for ail times heretofore used by the At- 
lanta Mines Company down to the présent time" 

— which was defeated ; Trustées Clark, Redman, and Whittemore vot- 
ing against the resolution, and Trustées Erikson and Smith for it. 
Thereupon the following resolution was ofïered: 

"Resolved, that this company, so soon as it is freed from the receivershlp, 
forbld the use of the three-compartment shaft of the St. Ives claim by the 
Atlanta Mines Company, or other companies, unless such company, or com- 
panies, m addition to paying the operating expenses, pay a reasonable rental 
for the future use of the shaft, Inclusive of dépréciation charges upon 
pumping or other machinery belonging to this company." 

Upon vote, the resolution was defeated ; Trustées Clark, Redman, 
and Whittemore voting against it, and Trustées Erikson and Smith 
for it. 
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The reorganized Booth Gold Mining Company has commenced an 
"apex suit" against the Jumbo Gold Mining Company and the Merger 
Mines Company on account of ores discovered and taken out of Velvet. 
The attorneys for the Booth Mining^ Company are likewise attorneys 
for the Merger Company. The board of trustées of the Merger Com- 
pany hâve been requested to engage counsel in that action, and hâve 
declined to do so. It was stated in open court by nonresident counsel 
for défendants, who are also counsel for the Booth Company, that 
they would not enter a default in that case against the Merger Com- 
pany until the minority stockholders shall hâve a right to appear and 
contest any rights therein at their own expense. Service was made 
upon the résident agent of the défendant Merger Company in Nevada 
in that suit. Some question as to the regularity of the appointment 
of this agent had been suggested, and the board of trustées, after the 
service upon this agent, at a meeting, ratified the appointment of this 
agent, and confirmed, on behalf of the company, service of process 
upon the agent prior to that time. Upon the hearing it was admitted 
in open court that one of the trustées of the Merger Company had in 
fact dictated the resolution legalizing this service. 

At the bar it was stated that the Merger Company had no interest 
in the "apex suit" of the Booth Mining Company, and that counsel 
for the company had so advised; but why counsel should advise the 
Merger Company that it had no interest in the suit, and at the same 
time advise the Booth Company that it has, and that it was a neces- 
sary party to the litigation, and make it a party, is not clear, and a 
board of trustées looking out for the best interests of the Merger Com- 
pany would not, under such circumstances, rest secure and not consult 
other counsel. It is said that: 

"This whole case résolves itself, in its ultimate analysis, to this question: 
Hâve or hâve not the dlrectors acted fraudulently? Hâve or hâve not Wing- 
field and the Consolidated Mines Company acted fraudulently? Hâve they 
acted dishonestly? Hâve they sacrifleed the Merger?" 

[1] The issue is: Hâve the directors of this company abandoned 
the company ? Hâve they tumed the management of its business over 
to others, and is the business of the Merger Company now being ad- 
ministered by the officers or employés of other companies, whose busi- 
ness is or inay develop antagonistic to the best interests of the Merger 
•Company? The stockholders of a corporation hâve a right to expect 
from their directors a conscientious considération of every proposition 
which is presented which involves any interest of the company, in con- 
f ormity to the oath which they hâve subscribed. They hâve a right to 
hâve the individual viewpoint of the several directors expressed at a 
■conférence, for the purpose of obtaining the exchange view of the 
several persons in arriving at conclusions after deliberate considéra- 
tion of any issue. It is fundamental that officers of boards can only 
act as such constituted boards when assembled as such, and by delib- 
•erate and concerted action dispose of the issue under considération, and 
that they cannot act in an individual capacity outside of a formai meet- 
ing, anc! a majority of the individual expressions be the action of the 
Isoard. The law believes that the greatest wisdom résulta from con- 



302 227 FEDEHAL EBPOETER 

ference and exchange of individual vïews, and it is for that reason 
that the law requires the united wisdom of a majority of the several 
members of the board in determining the business of a corporation, 
and will not permit the business arid concerns of a corporation to be 
delegated to any officers or men,']however capable, or however high 
their standard for integrity and"fionesty may be, and that fraud will 
be implied upon the délégation of such power and right, and the ex- 
ercise thereof by men who may be the controlling stockholders, even 
though, in their own conscience, they may believe that everything bas 
been done to the very best interests of the concern; and this is em- 
phasized when the records show that large sums of money bave been 
expended with no bénéficiai results to the concern, but which do show 
great benefits to other concerns in which thèse majority stockholders 
likewise own large interests, as in this case. It is the abuse of cor- 
porate license or power which reflects upon corporate control and casts 
suspicion upon large corporate holdings. It is the failure to give that 
considération to the interests of the minority which the majority would 
hâve them give were the positions reversed. The law, therefore, wisely 
places control of corporations in a board of trustées, and requires its 
action as a board. 

[2] Counsel for défendants Say that complainant has another rem- 
edy, and that a court will not take the control of the corporation from 
the board of trustées while other remédies are available ; that the par- 
ties against whom complaint is made are solvent, and that the minor- 
ity stockholders 'can bring an action on behalf of the corporation, 
however at their own expense; that the majority stockholder has a 
right to dictate the policy and business afïairs of the corporation, ir- 
respective of the désire of the minority, so long as no fraudulent, dis- 
honest, or oppressive conduct is shown; and that the conduct shown 
in this case is sanctioned and approved. It is said that many men are 
dîrectors in many différent corporations which bave contractual rela- 
tions, and that a court will only see whether the dealings, contracts, 
etc., are fair, whether the boards hâve acted impartially; and by that 
criterion shall the court conclude, this issue. 

[3] From the record it appears that the directors of the défendant 
Company held four meetings in nearly as many years. The officers 
made no report tO the stockholders. No meeting of the stockholders 
was called for more than three.years. More than $250,000 was ex- 
pended, practically âll of the available funds, duringthis period.of time. 
This expenditure was directed by officers of other companies controlled 
by the majority stockholders of the Merger Company, and not by the 
trustées of the défendant company. $199,000 was spent on a shaft 
and tunnels which developed nôthing for the Merger Company, but 
did for other cOmpanies. No cçnti-act was entered into by the boaird 
of directors with'thé other companies for any contribution or sharing 
of expenses. Stock owned by the. défendant company was sold for 
less than $50,000^ by officers pf other companies, and not by the board 
of. directors,, which within a^short time was, worth $500,000. The of- 
ficers whô sold the stock wei^e officers of the company for whose ben- 
efit the shaft was. operated, to pay the expenses, of which the stock is 
claim'ed to hâve been sold. The entire record in th'is case is redolent 
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with facts showing that the business of the Merger Company was not 
and is not conducted by the trustées. The fact that the trustées werc 
nominal stockholders is not material. A man need not be a large share- 
holder to be a trustée, but he must exercise his integrity and his judg- 
ment in behalf of the corporation which he represents ; nor can he be 
held responsible for error in judgment, but he cannot be permitted 
to turn his trust over to others to exercise for him, even though the 
administration by others of the trust may, in the judgment of such 
other persons, be honestly carried out. 

Under the circumstances disclosed in this case, I do not think that 
there is an adéquate remedy at law. Where the business and aflfairs 
of a mining corporation are taken over by the agents and officers of 
other concerns whose controlHng shareholders also control such min- 
ing corporation, and the business of such mining corporation is man- 
aged in the interest of such other concerns, and the minority stock- 
holders deprived of their just rights, I think there is a liability in eq- 
uity, and that there is no more valuable function that a court of equity 
can, under such circumstances, perf orm, than to protect such minority, 
and that a court of equity is the only tribune to afford an effective rem- 
edy. 

From ail of the testimony that was presented, the admitted facts, and 
the indisputable proof upon the issue, it is conclusively established, to 
my mind, that the Merger Company's identity is practically lost; that 
its aiïairs are not and hâve not been administered by its board of di- 
rectors, and that the corporate life, except as mère form, has been 
abandoned, and the administration of its affairs turned over to the ex- 
ecutive and administrative officers of the Goldfield Consolidated Mines 
Company and allied concerns; that the policy of ail of the business 
of the Merger Company has been planned and carried out by the 
officers and persons who dictated and directed the policy and business 
of the Goldfield Consolidated Company and allied concerns, and not 
by the trustées of the Merger Company, and the interest of the Merger 
Company has not been subserved in the manner it should hâve been, 
but that the Merger Company's afifairs hâve been and are being ad- 
ministered in the interest and in behalf of the Goldfield Consolidated 
Mines Company and allied companies. And it seems to me that the 
board of trustées of the Merger Company, in this case, is the Goldfield 
Consolidated Mining Company and allied concerns, and thèse inter- 
ests are seeking shelter behind the board of trustées of the Merger 
Company, and invoking the officiai relation of a majority of the trus- 
tées of this company for their protection in exploiting their own prop- 
erties at the expense of the Merger Company. Said Lord Mansfield 
in Johnson v. Smith, 2 Burr. 962 : 

"The court would not endure that a mère form or fiction of law, Introduc- 
ed for the sake of justice, should work a wrong contrary to the real truth 
and substance of the thing" (quoted by Circuit Judge Gilbert in Llnn & Lane 
V. U. S., and U. S. v. Smith, 196 Fed. 593, at page 598, 116 C. 0. A. 267, at 
page 273). 

In Earle et al. v. Seattle, Lake Shore & Eastern Ry. Co. et al. (C. 
C.) 56 Fed. 909, at page 910, the court said: 
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"Manlfestly, the purpose of the Northern Pacific Rallroad Company, In 
aequiring a controlling majorlty of said stock, was to absorb the property, 
business, and franchise of the Seattle, Lake Shore & Eastem Company. The 
gênerai manager of the Northern Pacific Eailroad Company Is now the gên- 
erai manager of the Seattle, Lake Shore & Eastem Company, and a change 
in the by-laws of the latter company bas been made, conferring upon its 
gênerai manager absolute control of the opération of said railway Unes. The 
flve trustées of the Seattle, Lake Shore & Bastern Company are ail without 
individual interest in the company — mère nominal stockholders and repré- 
sentatives of the Northern Pacific Eailroad Company, four of them being 
offlcers and agents of said company. * • * A trafiic contract bas been 
entered into between the two corporations, which, in efCect, deprives the 
Seattle, Lake Shore & Eastem Company of ail independence, and reduces it 
to the position of a dépendent and feeder of the Northern Pacific Kailroad 
Company." 

The facts in the instant case présent many parallels to this case. 
The application for a i-eceiver is granted. 



SIMPSON V. WESTERN HARDWARE & METAL CO. 

In re TACOMA OBNAMENTAL IRON WORKS. 

(District Court, W. D. Washington, N. D. October 7, 1915.) 

No. 73-E. 

1. Bankruptct <®==>292, 293 — Suits by Trustée — Jubisdiction. 

An action by a trustée to recover property alleged to bave been trans- 
ferred by the baukmpt wlthin four months and when insolvent to défend- 
ant, which was a gênerai creditor, to give défendant a préférence, and 
to hinder, delay, and def raud other creditors, is wlthin the terms of 
Bankr. Aet July 1, 1898, c. 541, § 67e, 30 Stat. 564, as amended by Act 
Eeb. 5, 1903, c. 487, § 16, 32 Stat 800 (Comp. St. 1913, § 9651), and there- 
fore one of which the Bankruptcy court is thereby given jurisdiction, al- 
though plaintifC admits that he does not know the nature or value of th& 
property and demanda a dlscovery from défendant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 410, 411, 413, 
415-417 ; Dec. Dig. ©=292, 293.] 

2. Bankeuptcy <©=>293 — Suits et Tbustee — Jurisdiction. 

A suit by a trustée, alleging that défendant claims to be the owner of 
an account due from a debtor to the bankrupt, that such clalm is fraudu- 
lent and the resuit of a conspiracy to defraud the bankrupt's creditors, 
and praying that defendant's claim be decreed invalid, is one In the nature 
of a suit to quiet title to Personal property, and not to recbver property, 
and is not within the jurisdiction of a fédéral court, unless with de- 
fendant's consent, where it could not hâve been brought in that court by 
the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 411, 417; 
Dec. Dig. ©=293.] 

3. Bankeuptcy i©=52S7 — Suits by Trustée — Equity Jurisdiction. 

A suit by a trustée to recover a voidable préférence under Bankr. Act 
July 1, 1S98, c. 541, § 60b, 30 Stat. 562, as amended by Act June 25, 1910, 
c. 412, § 11, 36 Stat 843 (Comp. St. 1913, § 9644), where no preliminai-y 
relief is necessary to a recovery, is not cognizable in equity, the remedy 
at law being plain, adéquate, and complète ; but a suit under section 67e, 
to recover property fraudulently transferred, Involves actual fraud, and 
Is within the equity jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 444-^47; 
Dec. Dig. <S=>287.] 

<Sz:=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by R. D. Simpson, trustée in bankruptcy of the 
Tacoma Ornamental Iron Works, against the Western Hardware & 
Métal Company. On motion to strike and transfer. Sustained in 
part. 

W. W. Keyes, of Tacoma Wash., for plaintiff. 
F. C. Kapp, of Seattle, Wash., for défendant. 

NETERER, District Judge. This action was brought in the South- 
ern division, and upon motion transferred to this division. Plaintifif, 
trustée of Tacoma Ornamental Iron Works, a corporation, bankrupt, 
by complaint in the form of a bill in equity, seeks judgment and équi- 
table relief against the défendant. Western Hardware & Métal Com- 
pany. Both the bankrupt and the défendant are Washington corpora- 
tions ; the former with its principal place of business in Tacoma, and 
the latter in Seattle. The complaint contains three causes of action. 
In the first, plaintiff allèges : 

"That on the 7th day of November, 1914, and prier thereto, the sald 
Tacoma Ornamental Iron Works was insolvent, of whlch Insolvent condition 
the said défendant had fuU Icnowledge, and upon said date, with the intent 
to create a préférence, the said défendant, through its ofScers and agents, did 
enter into a eonspiraey with the said Tacoma Ornamental Iron Works, 
through its offlcers and agents, by which the said défendant was pald the 
sum of five hundred twenty-one and ^s/^^;, dollars ($521.23); that said pay- 
ment of said sum of money above referred to was made with the intent and 
did create a préférence in favor of the said défendant, who was at that time 
a gênerai creditor of the sald Tacoma Ornamental Iron Worlcs. * • * " 

The second cause charges: 

"That on or about the 6th day of November, 1914, and prior thereto, the 
said Tacoma Ornamental Iron Worics was insolvent, of whieh insolvent con- 
dition the said défendant had full Imowledge, and upon said date the sald 
défendant was a gênerai creditor of the sald Tacoma Ornamental Iron Worlîs, 
and for purposes of hlndering, delaying, and defraudlng other crcditors, and 
with the Intent to create a préférence, the sald offlcers and agents of the sald 
défendant and the said Tacoma Ornamental Iron Worlîs did enter into a eon- 
spiraey by which certain assets, conslsting of goods, wares, and merchandise, 
were turned over to the said défendant at the said time, but upon informa- 
tion and helief allèges the value thereof to be nlne hundred ($900.00) dollars, 
and further allèges that the said défendant should be compelled to forthwith 
furnish to the said plaintiff a list of said goods, wares, and merchandise so 
removed and turned over to it." 

Under the third cause it is alleged: 

"That on or about the 7th day of November, 1914, the Kmg Lumber Com- 
pany, a coiTJoration, then engagea In business in the state of Washington, was 
indebted to the Tacoma Ornamental Iron Works; that the said défendant has 
notified the said King Lumber Company that it, the said défendant, clalms 
that it, the said défendant, owns the debt due from the said King Lumber Com- 
pany to the said Tacoma Ornamental Iron Works ; that by reason of the 
said claim so made the said King Lumber Company has refused to pay to 
the plaintifC herein the amount due from the said King Lumber Company to 
the Tacoma Ornamental Iron Works and its trustée; that the said alleged 
claim is fraudulent and void, and if any évidence thereof was given by the 
offlcers or agents of the said Tacoma Ornamental Iron Works to the offlcers 
or agents of the défendant, the s/ime was done as a resuit of a eonspiraey be- 
tween the said offlcers to hinder, delay, and defraud the creditors of the said 
Tacoma Ornamental Iron Works, and to prêter the said défendant to the 

227 F.— 20 
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other credltors of the sald Tacoma Omamental Iron Works whlle the sald 
Tacoma Omamental Iron Works was insolvent, of whlch the said défendant 
had full knowledge." 

Plaintifî prays for judgment under the first cause of action for 
the amount of the alleged préférence; under the second cause prays 
"that said défendant be required forthwith to siirrender said prop- 
erty so removed, giving a full and detailed statement of the items, 
and that in lieu thereof that said plaintifî do hâve and recover judgment 
against the said défendant in the sum of $900, with interest thereon 
from the 6th day of November, 1914, until paid"; and under the 
third cause prays "that said alleged claim of the said défendant to the 
money due plaintiff herein by the said King Lumber Company be 
canceled and held for naught, and that said plaintifî be allowed his 
légal costs and disbursements herein, and such other and further re- 
lief as may be équitable." 

Défendant bas moved to transfer the first cause of action to the 
law side of the court, "for the reason that the same is not cognizable 
in equity," and bas moved to strike the second and third causes, because 
redundant and impertinent, and this court bas no jurisdiction of the 
subject-matter therein set forth. In the event of a déniai of the mo- 
tion to strike as to either of thèse causes of action, défendant moves 
that they be transferred to the law side of the court, because not 
cogTiizable in equity. 

As to the jurisdictional question, it can be said that this is not a 
proceeding in bankruptcy; nor is there diversity of citizenship and 
requisite amount involved to give this court jurisdiction. If jurisdic- 
tion obtains, it must be by virtue of the provisions of section 23 of 
the Bankruptcy Act and amendments thereto (Comp. St. 1913, § 9607), 
which provides that (paragraph "a") : 

"The United States Circuit (now District) Courts shall hâve jurisdiction of 
ail controversles at law and In equity as distlnguished from proceedings in 
bankruptcy, between trustées as such aud adverse claimants concerning the 
property acquired or claimed by the trustées, in the same manner and to 
the same extent only as though bankruptcy proceedings had not been in- 
stltuted and such controversles had been between the bankrupts and such 
adverse claimants." 

Subdivision "b" of section 23, Bankr. Act 1898, prior to amend- 

ment, provided that: 

"Sults by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, vvhose estate is belng administered by such trustée, 
might hâve brought or prosecuted them if proceedings in bankruptcy had not 
been instituted, unless by consent of the proposed défendant." 

The Suprême Court, in Bardes v. Hawarden Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175, in construing section 23, supra, 
held that under the limitations imposed by subdivision "b," controver- 
sles not strictly or properly part of the proceedings in bankruptcy, but 
independent suits brought by the trustée in bankruptcy to assert a 
title to money or property as assets of the bankruptcy against Etran- 
gers to those proceedings, do not come within the jurisdiction of the 
United States District Courts, unless by consent of the proposed défend- 
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ant Subdivision "h," supra, was thereafter amended, by the acts of 
1903 and 1910, to add the following: 

"Except suits for tbe recovery of property under section sisty, subdivision 
b, and section sixty-seven, subdivision e, and section seventy, subdivision e." 

It is apparent that the several causes of action in the complaint 
in this case, if they are within the jurisdiction of this court as to 
the subject-matter therein contained, must be brought within one of the 
classes specified in the amendment of subdivision "b," supra. The 
jurisdiction as to the first cause of action is not disputed, and of 
course obtains under section 60, subdivision "b." 

[1] Défendant contends that the second cause of action is one 
for an accounting, and theref ore not within the exception. This cause 
of action is clearly one charging, the transfer, for the purpose of 
hindering, delaying, and defrauding other creditors, of bankrupt's 
property to the défendant, and within the provisions of section 67e 
of the act. That is the gist of this cause of action. The fact that the 
trustée did not know the exact nature or value of the property charged 
to hâve been transferred and asks that the défendant be required to 
furnish a list, does not change the gênerai character of the suit. 

[2] The third cause of action, however, cannot be brought within 
the exception. It is in the nature of a suit to quiet title to personal 
property, and while such a suit is cognizable in equity, wliere the 
requisites of jurisdiction are shown (section 57, Judicial Code [Comp. 
St. 1913, § 1039] ; Burpee v. Guggenheim, 226 Fed. 214, filed in this 
court, August 11, 1915), the bankrupt could not hâve brought it in the 
fédéral court, and the trustée cannot bring it against the objection 
of the défendant (Bardes v. Hawarden Bank, supra). 

[3J Are the first and second causes of action cognizable in equity, 
or should they be transferred to the law side of this coiirt? It does 
not appear that this question has ever been passed upon by the Su- 
prême Court, and the District and Circuit Courts are not in harmony. 

In Wall V. Cox, 101 Fed. 404, at page 412, 41 C. C. A. 408, at page 
417, the Circuit Court of Appeals for the Fourth Circuit held that 
a trustée in bankruptcy, seeking to set aside a bill of sale and trans- 
fer of property previously made by bankrupt and alleged to have 
been fraudulent under the bankruptcy law, may procéed by bill in 
equity, and through District Judge Waddill said : 

"The petitioners earnestly Insist that, if the United States District Court 
has jurisdiction to entertain a suit Df the character under considération, the 
action should be hy appropriate proceedings at law,, ànd not by bill In equity. 
That courts of equity are clothed wlth fuU power and authority to entertain 
suits involviug questions of fraud In the convèyance and transfer of proper- 
ty, and the annulling and cancellatlon of such transfers, Is too well and firmly 
settled and establislied in the jurisprudence of the country to admit of seri- 
ous question at this late day. 'It is not enough that there is a remedy at 
law ; it must be plainly adéquate, or, In other words, as practical and efficient 
to the ends of justice, and Its prompt administration, as the remedy in 
equity.' Boyce v. Grundy, 3 Pet. 213, 7 L. Ed. 655. In Cléments v. Moore, 6 
Wall." 2fi9. 18 L. Ed. 78C, the same belng a creditors' blU in the District Court 
to set âsîde a fraudulent transfer of a stock of goods, the court said tliat 
equity is the appropriate remedy, bèlng more flexible ànd tolérant, and capa- 
ble of administeriug justice to fit the paiticular case, tlian could be done un- 
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der the rules of law. 'It Is objected that a court of equlty bas no Jurlsdiction 
of the case, because tlie law afCords a complète remedy in damages. This 
objection is groundless. Equity bas always had jurisdiction of fraud, mis- 
representation, and concealment ; and it does not dépend on discovery.' Jones 
V. BoUes, 9 Wall. 364, 369, 19 L. Ed. 734. 'Jurisdiction in equity attaches 
unless the légal remedy, both in respect to the final relief and the mode of 
obtaining it, is as ellicient as the remedy which equity would confer under 
the same circuinstances.' Mr. Chief Justice Fuller, in Kilbourn v. Sunderland, 
130 U. S. 505, 515, 9 Sup. Ct. 594, 32 L. Ed. 1005." 

The Suprême Court, in 181 U. S. 244, 21 Sup. Ct. 642, 45 L. Ed. 
845, upon certifiée! questions, passed upon the question of jurisdic- 
tion adversely to the décision of the Circuit Court, dismissing the 
bill, but the right to proceed in equity was not decided. 

The District Court for the Southern District of New York, in Pond 
V. New York National Exchange Bank, 124 Fed. 992, in considering 
an action by a bankrupt's trusteee to recover an alleged préférence, 
held the suit analogous to a suit by a judgment creditor to set aside 
a fraudulent conveyance, and that it could be maintained in equity. 
Judge Holt, at page 993, said : 

"This suit is analogous to a judgment creditor's suit to set aside a fraudu- 
lent conveyance. The original payment, when made, was valid. It would 
not hâve been voidable by the banknipt It bas only become voidable at the 
élection of the trustée in bankruptcy, in tbe same manner as a fraudulent 
conveyance may be set aside by a judgment creditor. Tbe jurisdiction in 
such cases has always been in equity." 

The Circuit Court of Appeals, Seventh Circuit, in Ofï v. Hakes, 142 
Fed. 364, at page 366, 73 C. C. A. 464, at page 466, held that courts 
of bankruptcy hâve équitable jurisidiction of suits to set aside alleged 
fraudulent préférences under section 60b of the Bankruptcy Act, con- 
ferring on such courts jurisdiction to recover préférences concur- 
rent with that of state courts. Judge Seaman, for the court, said : 

"The contention 'that tbe action was wrongly conceived,' and that the rem- 
edy was at law and not in equity, is overruled. It was neitber raised season- 
ably in the trial court, nor is it deemed tenable in our view of the only remedy 
enforceable under the allégations and évidence. Jurisdiction for recovery of 
préférences, concurrent with that of state courts, is expressly conferred upon 
the bankruptcy court by section 60b, as amended, and Its équitable jurisdiction 
to that end is well recognized. Loveland's Law and Proceedings in Bankruptcy 
m Ed.) 82 ; Collier on Bankruptcy (3d Ed.) par. 37." 

The District Court, Western District of New York, in Parker v. 
Black, 143 Fed. 560, entertained a suit in equity for an accounting, 
brought by the trustée in bankruptcy against certain creditors of bank- 
rupt, which alleged the transf er by bankrupt of certain moneys, while 
insolvent, in violation of section 60b of the act. Hazel, Judge, said : 

"That the trustée acted within his right in instituting a plenary action for 
an accounting, instead of restoring to an action -at law, seems to be settled by 
the fédéral authorities. • * * It will be noted that tbe language employed 
in the same sentence includes suits to set aside fraudulent conveyances and 
suits for the recovery of money paid by the bankrupt to tbird persons. This 
would seem to indicate that the Suprême Court regarded the payment of 
money to a creditor or thlrd person in violation of the bankruptcy act as in 
the nature of a fraud, misrepresentation, or concealment, and that â remedy 
in equity would more readily aft'ord adéquate reliet Jones v, BoUes, 9 Wall. 
364 [19 L. Ed. 734]." 
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This décision was affirmed by the Circuit Court o£ Appeals for the 
Second Circuit. Parker v. Black, 151 Fed. 18, 80 C. C. A. 484. The 
court said : 

"The point Is taken, however, that there was a fulî, adéquate, and complète 
reniedy at law to reoover the preferential transfer in controversy ; and the dé- 
fende was set up in the answer. Tjpon thls point we think we should follow the 
décisions made by two différent Circuit Courts oî Appeals upon a state of facts 
practically identical with those of the présent case, notwithstanding we should 
hâve been of a différent opinion if the question had been originally presented 
to us. See Wall v. Cox, 101 Fed. 403, 41 C. a A- 408; Off v. Hakes, 142 Fed. 
364, 73 C. C. A. 464." 

The same court, in Parker v. Sherman, 212 Fed. 917, 129 C. C. A. 
437, a suit brought under section 67e of the Bankruptcy Act, through 
Circuit Judge Lacombe, said : 

"The suit was in equity, and défendant, under properly reserved exceptions, 
contends that it cannot be maintained, because complainant bas an adéquate 
and sufflcient remedy at law. The case is on ail fours with the one before us 
In Parker v. Black, isi Fed. 18, where, in order that uniforinlty in bankruptcy 
practice in the several circuits might pe seeured, we foUowed the décisions of 
two other Circuit Courts of Appeals, although inclined, had it been a new ques- 
tion, to take a différent view." 

In Grandison v. National Bank of Commerce of Rochester, 220 Fed. 
981, a suit brought under section 60b of the Bankruptcy Act, in the 
District Court, Western District of New York, the court said : 

"Tbe objection to the jurisdiction of the court is overruled on the authority 
of Gregory v. Atkinson (D. C.) 127 Fed. 183, and Parker v. Black (D. C.) 143 
Fed. 560." 

Opposed to thèse conclusions is Warmath v. O'Daniel, 159 Fed. 87, 
86 C. C. A. 277, 16 L. R. A. (N. S.) 414, in which the court had un- 
der considération a plenary suit under section 60b of the Bankruptcy 
Act, to recover a préférence, and held that there was an adéquate rem- 
edy at law, that no équitable relief was required, and that under Rev. 
St. § 723 (Comp. St. 1913, § 1244), suit in equity could not be main- 
tained. Judge Severens, for the court, said : 

"The question on thls appeal which arises on the flrst two of the assignments 
ot error is whether the court below was right in overruling the appellant's con- 
tention on bis deinurrer that the suit was not properly brought in equity for 
the reason that there was a plain, adéquate, and complète remedy by an action 
at law. The objection was taken at the threshold, and the question Is not em- 
barrassed by the lâches of the défendant In raising it. We think the court 
should hâve sustained the demurrer. The judgment sought was for a deflnite 
sum of money, precisely that which the court by its decree awarded to the 
«omplainants. And the whole sum was recoverable. If any of it was ; for the 
assets of the estate would not come near the amount of the debts. There was 
no contingency in the liability, or apportlonment of the burden among several 
défendants to be made by the judgment The response of the court to the de- 
mand of the complainants was simply an allowance or refusai of It. Nor was 
there any embarrassment in the procédure. The évidence produced would be, 
and was in this case, as completely avallable In an action at law as In a court 
of equity. No Injunetion was sought or required. The Issue was one which 
a jury could readlly understand and dedde under proper Instructions f rom the 
court in respect to the law. It is suggested that the court must flrst set aside 
the transfer before it could proceed to judgment, and that It Is the pecullar 
province of a court of equity to set aside unlawful transfers. This Is an in- 
génions, but unsubstantlal, flgment. No distinct or formai preliminary action 
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was required or contemplated by the statute. If the défendant had obtalned 
part of the estate whlch should hâve come to ail the ereditors, proof of that 
tact would entltle the trustées to recover it. Perhaps there may be cases where 
a déclaration of the court may be necessary to completely fulfill ail require- 
ments, as where the transfer has been accomplished by a deed or other solemn 
instrument whlch may be made matter of record, or is a muniment of * * * 
the right to sell and convey or mortgage, or do such other things with it as 
belong to ownership. But in the présent case nothing Is stated in the bill 
whlch makes such a proceedlng necessary, nor indeed is anythliig more requir- 
ed than in any ordlnary action at law where the plalntlff is always bound to 
establlsh the facts whlch create the llabllity, whereupon, and without more, 
the court glves judgment for the sum he is entitled to recover. * * • The 
rlght of a défendant to hâve hls liablllty determined in an action at law is a 
substantîal one, the value of which is recognized and protected by tlie statute 
(section 723, Rev. St. [U. S. Comp. St. 1901, p. 583]), which déclares that 'suits 
in equlty shall not be sustained in either of the courts of the United States in 
any case where a plain, adéquate, and complète remedy may be had at law.' 
The défendant is thereby giren an opportunity to hâve liis controversy tried 
by a jury, a privilège of sufficient importance to be secured by the Constitu- 
tion and guarded by this positive statute. * * * It is also urged that courts 
of equlty hâve jurisdiction in cases of (raud, which Is true enough but the 
doctrine has its limitation in that the IJraud is not remedlable by an action at 
law. A man may acquire another's property by fraudulent misrepresentations ; 
but if the latter may obtain complète relief in an action at law, as by a judg- 
ment for damages or for the recovery of the property by an action of replevln, 
he cannot resort to a suit In equity." 

In Sessler v. Nemcof (D. C. E. D. Pa.) 183 Fed. 656, a trustée in 
bankruptcy brought a bill in equity, setting out three causes of action — 
the first based on the alleged conversion of money by défendant, in- 
trusted to him by bankrupt to pay his notes ; the second, on the al- 
leged theft or unlawful conversion of property of bankrupt; and the 
third, on the alleged sale of goods by bankrupt to défendant with intent 
to defraud ereditors and payment of the price to bankrupt after bank- 
ruptcy. It was not alleged that any of the money or property remained 
in defendant's possession. In refusing to entertain the bill the court 
said : , . 

"If the trustée has an adéquate remedy at law, a bill in equlty cannot be 
maintained in thls or in any other court. Whatever équitable jurisdiction may 
hâve been conferred upon the District Court by the Bankruptcy Act * • * 
and the amendment thereto, ♦ * * It is conflned to controversies relating 
to a bankrupt estate. Withln this llmlted area whether or not a bill in equity 
may be maintained must be tested by the ordlnary rules that govem bllls be- 
fore any other tribunal, and perhaps the most famlllar test is to inqulre wheth- 
er the plaintltï has an adéquate remedy at law. A decree may be entered dis^ 
mlssing the bill." 

The most récent expression is in the case of First State Bank of 
Milliken v. Spencer, decided by the Circuit Court of Appeals for the 
Eighth Circuit, and reported in 219 Fed. 503, 135 C. C. A. 253, where 
a trustée in bankruptcy sought to recover the sum of $1,100 claimed 
to hâve been paid to défendant by bankrupt under such circumstances 
as to constitute a voidable préférence. Demurrer was interposed to 
the bill of complaint on the ground that the bill on its face showed 
no grounds of équitable relief, and that the equity side of the court 
had no jurisdiction of the matters therein complained of, andihat any 
right of action the plaintîff had was purely of légal cognizance.. The 
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trial court overruled the demurrer, and after trial, judgment was en- 
tered. The Circuit Court, on appeal, through Judge Carland, said: 

"The question before us Is not whether a court of equity could grant the re- 
lief prayed for, but whether the trial court erred in not f ollowing the command 
of section 267, Judicial Code [Comp. St. 1913, § 1244], which reads as follows: 
'Suits in equity shall not be sustained in elther of the courts of the United States 
in any case where a plain, adéquate, and complète remedy mây be had at law,' 
No reason can be suggested why the remedy at law to recover the money la 
question was not plaiu, adéquate, and complète. If thls be so, then the appel- 
lant was not only deprived of a substantial rlght, Including a trial by jury, but 
the plain command of the statute was not f ollowed. It would seem from some 
of the décisions that courts hâve fallen into the habit of treating the require- 
ment of the statute lightly where relief can be given in equity. If, in a particu- 
lar case, the remedy at law is plain, adéquate, and complète, then under the 
statute in such case there can be no concurrent jurisdlctlon between a court of 
equity and a court of law, if objection is seasonably made. The statute quoted 
declared no new principle, but the principle itself which has always ruled courts 
of equity was of such importance that Congress crystallized it by législation and 
placed the matter bej'ond dispute. It would therefore seem to be the duty of 
courts to give force and effect to the statute whenever it is applicable. 'This 
enactment certainly means something.' New York Guaranty Co. v. Memphis 
Water Co., 107 U. S. 205-214, 2 Sup. Ct. 279, 27 L. Ed. 484. • • * It is en- 
tirely Irrelevaiit to say that this is a banlcruptcy proceeding, and, as ail bank- 
ruptcy proeeedings are in the nature of équitable actions, therefore this suit is 
an équitable action. The truth is that it is slmply a suit or proceeding arising 
out of bankruptcy, and whether it shall be prosecuted in equity or at law dé- 
pends upon the nature of the case and the relief demanded." 

The court quotas with approval from the décision of the Circuit 
Court of Appeals in Warmath v. O'Daniel, supra, and distinguishes 
or comments upon practically ail of the décisions of the Circuit and 
District Courts recognizing a contrary rule, and in referring tb Off v. 
Hakes, supra, said: 

"An examination of the opinion in that case shows that one of the grounds 
for assuming jurisdiction in equity in that case was that the objection that 
the proceeding must be at law was not seasonably taken." 

And of Wall v. Cox, supra, it said : 

"This was siniply a creditors' bill, and of course equity had jurisdiction." 

And in commenting upon Parker v. Black and Parker v. Sherman, 
supra, at page 507 of 219 Fed., on page 257 of 135 C. C. A., it said: 

"We are not persuaded that a court may set aside the expressed command 
of a statute for the sake of unlformlty of décision." 

And in criticizing the décision in Pond v. Bank, supra, it said: 

"This question of f raud, however, Is well dlsposed of in Warmath v. O'Daniel, 
supra. The question of f raud has no importance if there Is a plain, adéquate, 
and complète remedy at law. Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 
30 L. Ed. 451." 

In the absence of expression of the Circuit Court of Appeals of 
this circuit, and the Suprême Court, and harmonious expression from 
other circuits, on examination of the act and application of the rule 
of reason, we find that proeeedings in bankruptcy are distinguished 
from suits arising in bankruptcy, under section 23b, and District Courts 
are given jurisdiction of ail controversies at law and in equity, as dis- 
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tinguîshed from proceedîngs in bankruptcy, "between trustées as such 
and adverse claimants, concerning the property acquired or claimed by 
the trustées." Bardes v. Hawarden Bank, supra, 178 U. S. at page 
536, 20 Sup. Ct. at page 1005, 44 L. Ed. 1175. Under sections 60b 
and 67e actions are plenary, and not proceedings in bankruptcy. By 
the amendment of 1903 jurisdiction of causes predicated upon the sec- 
tions nanied was given to "any court of bankruptcy as hereinbefore de- 
ûned," to be exercised concurrently with "any state court which would 
hâve had jurisdiction if bankruptcy had not intervened." In section 
1 of the act (Comp. St. 1913, § 9585) we find "courts of bankruptcy" 
defined as the District Courts of the United States, the Suprême Court 
of the District of Columbia," etc. ; and in section 2 of the act (section 
9586) "bankruptcy courts" are "invested * * * with such juris- 
diction at law and in equity as will enable them to exercise original 
jurisdiction in bankruptcy proceedings. * * * " 

"Proceedings in bauliruptcy * * * are in the nature of proceedings in 
equity ; and the words 'at law,' in the oi>enlng sentence conferring on the courts 
of banlîiTiptcy 'such jurisdiction, at law and in equity, as will enable them to 
exercise original .lurisdiction in bankruptcy proceedings,' may hâve been in- 
serted to meet clause 4, authorizing the trial and punishment of offenses, the 
jurisdiction over wliich mast necessarily be at law and not In equity." Bardes 
V. Hawarden Bank, supra. 

The décision in Bardes v. Hawarden Bank, supra, was rendered 
prior to the amendment of 1903. The act of 1898 in its original form 
gave to bankruptcy courts jurisdiction over proceedings in bankruptcy 
only, and as the only proceedings under the act as it then stood, of 
a légal nature, were proceedings under clause 4 of section 2, author- 
izing the trial and punishment of offenses, and as stated by the court, 
the words "at law" were probably inserted to meet the provisions of 
that clause. The amendment of 1903 to the sections named extends 
the jurisdiction of "courts of bankruptcy" to the plenary actions there- 
in referred to. The functions of bankruptcy courts are generally éq- 
uitable ; and yet where it is necessary for them to exercise légal func- 
tions (as in clause 4, § 2) that power is conferred. The concluding 
clause of section 2, supra, provides that: 

"Nothing in this section contained shall be construed to deprive a court of 
bankruptcy of any power it would possess were certain sjieciflc powers not 
herein enuuierated." 

The bankruptcy courts, in exercising jurisdiction over the plenary 
suits predicated upon the sections named, must exercise équitable or 
légal jurisdiction according to the nature of the actions. To détermine 
which is the appropriate remedy, a considération of the nature of re- 
lief sought is necessary, in the light of section 267 of the Judicial Code, 
which provides : 

"Suits in equity shall not be sustained In any court of the United States in 
any case where a plain, adéquate, and complète remedy may be had at law." 

"It would be difflcult, and perhaps impossible, to state any gênerai rule which 
would détermine, in ail cases, what should be deemed a suit in equity as distin- 
guished from an action at law, for particular éléments may enter into consid- 
ération which would take the matter from one court to the other ; but thla 
may be said: That, where an action is simply for the recovery and possession 
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of spécifie real or personal property, or for the recovery of a money judgment, 
the action is one at law." WTiltehead v. Shattuck, 138 U, S. 147, at page 151, 
11 Sup. et. 276, at page 277 (34 L. Ed. 873). 

The provisions of sections 60b and 67e, supra, disclose a wide dif- 
férence as to what is required to show Hability. To establish a lia- 
bility under the former section no actual fraud need be shown. The 
section merely condemns a transfer by bankrupt within four months 
for the purpose of creating a préférence, providing the party receiv- 
ing, the transfer has reasonable cause to beheve that a préférence was 
intended. The légal remedy is entirely adéquate, and no relief is of- 
fered in equity that the law does not afiford. To establish a Hability 
under section 67e actual fraud must be shown, and suits under that 
provision are pecuHarly within the cognizance of and should be enter- 
tained by the equity court. Justice Day in Coder v. Arts, 213 U. S. 
223, at page 241, 29 Sup. Ct. 436, at page 443 (53 h. Ed. 772, 16 
Ann. Cas. 1008), says: 

"A considération of the provisions of ttie bankruptcy law as to préférences 
and conveyances shows that there is a wide différence between the two, not- 
wlthstandlng they are sometimes spoken of in such a way as to confuse the one 
with the other. A préférence, if It hâve the effect prescribed in paragraph 60, 
enabllng one creditor to obtaln a greater portion aC the estate than others of 
the same elass, is not neeessarily fraudulent. Préférences are set aside when 
made within four months, with a view to obtaining an equal distribution of 
the estate, and in such cases it is only essential to show a transfer by an in- 
solvent debtor to one who hlmself or by his agent knew of the intention to cre- 
ate a préférence. In construing the Banliruptcy Act this distinction must be 
kept constantly in mind. As was said in Githens v. Shifder, 112 Fed. 505: 'An 
attempt to prefer is not to be confounded with, an attempt to defraud, nor a 
preferential transfer with a fraudulent one.' In Re Maher, 144 Fed. 503, 509, it 
was well said by the District Court of Massachusetts: 'In a preferential trans- 
fer the fraud is constructive or technical, conslsting in the infraction of that 
rule of equal distribution among ail creditors, which it Is the pollcy of the law 
to enforce when ail eannot be fully paid. In a fraudulent transfer the fraud is 
actual, the bankrupt has secured an advantage for himself out of what in law 
should belong to his creditors, and not to Mm.' * * » " 

And on page 242 of 213 U. S., on page 444 of 29 Sup. Ct. (53 L. 
Ed. 772, 16 Ann. Cas. 1008) : 

"We are of opinion that Congress, In enacting section 67e, and using the 
terms 'to hinder, delay or defraud creditors,' intended to adopt them in their 
well-known meaning as being almed at conveyances intended to defraud. In 
section 60 merely preferential transfers are deflned, and the terms on whicU 
they may be set aside are provided. In section 67e, transfers fraudulent under 
the well-recoguized principles of the common-law and the statute of Elizabeth 
are invalidated. * * * Such transfers bave been beld to be only those 
which are actually fraudulent" 

Plaintiff has alleged a conspiracy to make the préférence charged 
in the first cause of action. Since conspiracy is not necessary to sub- 
stantiate the charge, that allégation must be treated as mère surplusage, 
and does not change the true nature of the action. As to the first cause 
of action plaintiff has a plain, adéquate, and complète remedy at law, 
and the défendant has the right to hâve the issue of fact determined 
by jury. This is a valuable right of which the court has no power to 
deprive it. Fraud is of the essence of the charge in the second cause 
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of action, and equity courts are peculiarly adapted to deal with suclî 
actions. 

The motion as to the first cause of action is granted, and denied as 
to the second. The third cause of action is dismissed. 



TJNITED STATES v. MARUIN. 

(District Court, B. D. Pennsylvanla. October 22, 1915.) 

Nos. 44-46. 

1. Courts ©=5495 — Pbiobity of Jubisdiction — FIîdebai, and Siate Courts — 

COMITY. 

That a person Is under sentence of imprisonment in the state of New- 
York, but has been parbled within the state, under the state statute by 
which he is still subject to imprisonment for the remainder of his tenu for 
violation of his parole, does not exempt him from being arrested and tak- 
en to another state to serve a sentence Imposed on himi by a fédéral court 
there, where no objection is made by the court or authorities of New York ;. 
the question of priority of juilsdiction being one of comity, and not one of 
Personal right in the défendant. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. §§ 1376-1385; Dec. 
Dlg. ®=»4&5.] 

2. Cbiminal Law ©=999 — Commitment — ^Loss of Jubisdiction After Sen- 

tence — Intervening Imprisonment. 

That a défendant, after conviction and sentence to Imprisonment for a 
erimlnal offense, but before commitment, is also convicted and sentenced, 
for a différent offense in another jurlsdiction, and is thereunder imprison- 
ed for a time longer than the term Imposed Ijy his flrst sentence, is not a 
légal bar to the issuance of a virarrant of commitment under the latter, 
when he is again brought withln the jurisdiction. 

[Ed. Note. — For other cases, see Oriminal Law, Cent Dlg. §§ 2550-2553 ; 
Dec. Dig. <S=999.] 

3. Courts <©=5475 — "Oomity." 

"Comity" is a doctrine founded in necessity, meanlng the raie under 
which one authority gives way to another, and has no application where 
what is donc by one court is with concurrence of the other. It answers, 
wlth courts aud cabinets, in law and diplomacy, substantially the same 
purpose which personal courtesies serve in the social relations. One prin- 
ciple is that the court which flrst asserts jurisdiction may continue its as- 
sertion without interférence from the other. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1229, 1231-1239, 
1247-1259 ; Dec. Dig. ®=475. 

For other detlnitious, see Words and Phrases, Flrst and Second Séries, 
Comity.] 

Criminal prosecution by the United States against Frank C. Mar- 
rin. On pétition for writ of habeas corpus and application for order of 
commitment. Writ denied, and warrant of commitment granted. 

Jolin H. Hall, x\sst. U. S- Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

John G. Kaufman and V. Gilpin Robinson, both of Philadelphia, 
Pa., for défendant. 

^:::i3For oilier cases see s;ime topic t\: KEY-KC.Mi::Ii^R iu ail Key-Nuinbered Digests &. Indexes 
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DICKINSON, District Judge. An outline statement of a few facts 
will be helpful to enable us to understand in what way the questions 
discussed in -this case arise, and to foliow the course wbich the dis- 
cussion bas taken: 

Frank C. Marrin, tbe défendant, was convicted in this court on 
October 5, 1907, and on March 18, 1908, was sentenceci to the pay- 
ment of a fine and four years' imprisonment. Ile took an appeai from 
the judgment of conviction, and was admitted to bail pending its dis- 
position. The appeai was unsuccessful, and on March 10, 1909, a 
mandate came down from the Circuit Court of Appeals affirming 
the judgment of conviction, and remanding the record of the case to 
this court to bave the sentence carried into exécution. The défendant 
failed to appear, and bis bail failed to produce him. In conséquence 
his recognizance was forfeited. Tbis forfeiture the court refused 
to remit. United States v. Marrin (D. C.) 170 Fed. 476. On Septem- 
ber 10, 1915, be was found in the state of New York and was taken 
into custody, and by order of tbe United States District Court for the 
Northern District of New York was remanded to this jurisdiction, 
and is now in tbe custody of the United States marshal bere. The 
autbority of the marshal for holding him is implied in the part of the 
record of the case above quoted. 

Tbis court was then asked to issue tbe usual order of commitment. 
This is asked for on the basis of tbe défendant being a fugitive from 
justice following a forfeiture of bis recognizance to appear bere to 
submit himself to commitment to bave the sentence imposed carried 
into exécution. This application is met by a pétition for a writ of ba- 
beas corpus. Tbis pétition in its turn is based upon tbe following state 
of facts: 

There is à déniai of tbe fact that the défendant bas absconded. Be- 
fore bis indictment for the offense of wbich he was bere convicted, 
tbe défendant bad been indicted in a state court of Kings county, N. 
Y., for an offense alleged to bave been previously committed against 
the laws of tbe state of New York. For this he bad not at that time 
been tried. Pending tbe décision of tbe appeai above referred to, and 
while within the jurisdiction of this court, he was arrested by tbe New 
York state authorities, with a view to bave him sent to Kings county, 
N. Y., for trial under the indictment there found against him. He 
thereupon made application to this court for a writ of habeas corpus 
on the ground that, being in tbe custody of this court, through the bail 
entered by him, this court sbould not permit him to be taken out of 
its custody into another jurisdiction. The writ was allowed, and the 
défendant relieved of this arrest and remanded to the custody of his 
bail. 

With matters in this situation, the défendant voluntarily, and pre- 
sumably with the consent of his bail, expressed or implied, left tbis 
jurisdiction and went into the state of New York. He was there 
again taken into custody by the New York state authorities with .a 
view to his trial under the indictment above mentioned, found against 
him in Kings county. He made application for his discharge from 
that arrest on the plca that he was subject to the control of this court 
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and of the Circuit Court of Appeals of this circuit until his appeal 
should hâve been finally disposed of and the sentence of this court re- 
versed or ckrried into effect. In this application he was unsuccessful. 
The ruhng appears to hâve been based upon the ground that the ques- 
tion of to which court he should be answerable Vi^as a question, not 
of the right of the défendant, but of comity in the exercise of the 
powers of the court of each of thèse respective jurisdictions. The 
court therefore declined to order his release unless either the author- 
ities of the United States or the bail should intervene to ask it. Both 
the United States authorities and the bail refused to interfère, or at 
least stood mute and did not interpose in the proceedings. The opin- 
ion of Judge Chatfield accompanying this ruling is reported in 164 
Fed. 631. 

Marrin was accordingly tried, convicted, and the conviction on 
appeal affirmed, and he was sentenced to an indeterrninate term of 
from 15 to 20 years in the proper prison of the state of New York. 
Another effort to be relieved of imprisonment in the state of New 
York was made by the défendant. This was in the form of an ap- 
plication to transfer the custody of défendant to this court. This 
was refused ; the opinion of Judge Gavègan planting the refusai on the 
ground of lack of power. People v. Benham, 71 Mise. Rep. 345, 128 
N. Y. Supp. 610. 

It niay be well to make clear by explicit statement, what is implied 
in the foregoing, that the two offenses to which we bave referred 
were in every sensé distinct and separate, and there is no connection 
in any way between the two. FoUowing the conviction last referred 
to Marrin was committed in pursuance of the sentence then imposed, 
and remained in prison for a period of nearly 7 years. 

By tlie provisions of the New York statutes certain convicts be- 
come entitled to what is the practical équivalent of a commutation 
of sentence through and by the parole System which is in vogue in 
that state. Marrin was made the récipient of the benefits of this 
parole provision of the statute. He was also given the benefit of 
the exercise of executive clemency. The précise form in which this 
benefit was conferred is argued to be of importance hère, and so far 
as of importance to this discussion will be referred to later. 

It should be interpolated at this point that the authorities of the 
United States, while not intervening to interfère with either the trial,, 
sentence, or the carrying out of the sentence of the New York state 
court after the commitment of the défendant under that sentence, lodg- 
ed with the authorities of the prison in which he was incarcerated the 
usual detainer for the purpose of holding him to answer to his sentence 
hère. Upon release of Marrin from actual détention within his prison 
walls, the authorities of the United States claimed the detainer to hâve 
come into opération and took him into custody. 

The défendant again had recourse to habeas corpus proceedings, 
in which he raised the question of the legality of his arrest. He raised 
also substantially the same question by opposition to the application to 
bave him sent into this jiu"isdiction. The resuit of thèse several efforts 
is shown by tlie fact of his présence hère undcr an order of removal. 
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In hîs présent application he re-raises the same questions and reas- 
serts his position. To fully présent them, it is necessary to include a 
statement of the provisions of the New York Code on the subject of 
parole. Ail of them need not be quoted, as one may be taken as typical 
of ail. That is the provision that a condition of the parole is that the 
paroled convict shall not go outside of the territorial limits of the state 
of New York, and shall, at stated times, report to the New York state 
prison authorities, and that thèse reports shall be viséd by the person 
in whose custody the order of parole has placed the convict. This 
very practical predicament is presented. The sentence of the New 
York state court may resuit in an imprisonment for 20 years. Al- 
though released upon parole, if the condition referred to is violated, 
the relator may incur as a conséquence 13 years additional servitude. 

[1] The questions presented by him through this application, and 
earnestly and forcibly urged by his counsel, are in substance and efïect 
two . We will invert the order of their présentation. One is that in 
légal effect and intendment Marrin is still in the custody of the New 
York state authorities, or, as the point made may for emphasis be put, 
he is still in a New York prison. The proposition presented is that 
to take him away f rom the New York authorities and to bring him hère 
is in légal intendment and effect the same as if he were taken while 
within the walls of the New York state prison there serving the sen- 
tence imposed upon him. The point made is that, while as a phys- 
ical fact he has been brought within this jurisdiction, the whole pro- 
cess by which he was brought was unwarranted and illégal, and that this 
court should therefore refuse to further detain him, but should re- 
mand him to the custody of the authorities of the state of New York, 
from whose custody he was thus unlawfully taken. 

The other proposition presented is that there is no authority of 
law to commit Marrin to prison hère, other than the authority of his 
original sentence, and, as the time Hmit of that sentence has already 
long since expired, there is no lawf ul authority to detain him further ; 
or to présent the same thought in another form, the opération of the 
two sentences imposed was concurrent, and the sentence hère imposed 
ran itself out during the running of the other. 

It is too clear for the necessity of the citation of supporting au- 
thorities that any court has the power to assert its jurisdiction and in 
the légal sensé préserve its dignity by preventing the interférence of 
any other authority with the work which that court had in hand to do. 
In the enforcement of this principle courts will relieve from arrest, 
and even from the service of civil process, parties or witnesses who 
are in attendance upon the business of the court. In récognition of 
the same principle no court will direct the service of its process upon 
persons who are thus in attendance upon another court. Thèse prop- 
ositions are stated, not because they are in dispute hère, but merely 
for the purpose of securing a starting point from which the discussion 
nay proceed. 

[3] Beginning, therefore, with the principle above adverted to, the 
question, which in its application to the facts of this case would seem to 
be the controlling one, is whether the principle is one which may be 



318 227 FEDERAL KEPOETBR 

invoked by the iodividual concerned as a right belonging to him, or 
whether the principle, when applied by a court, foUows the doctrine 
of comity. We havè said this was probably controlling, because it 
would seem to foUow that the doctrine of comity could hâve no applica- 
tion where what had been done was with the concurrence of both 
courts of the conflicting jurisdictions. The whole doctrine of comity 
arises out of necessity. If a person be answerable to two différent 
jurisdictions for offenses against the laws of each, it is a physical fact 
that he cannot be, at the same time, in the separate control of each. 
It is therefore necessary that one giye way to the other for the time 
being. It is convenient and désirable that there be a rule by which it 
can be determined which authority shall make way for the other. This 
rule is that known as the rule of comity. It answers with courts and 
cabinets, in law and in diplomacy, substantially the same purpose which 
Personal courtesies serve in the social relations of life. One of the 
principles is that the court which first asserted jurisdiction may con- 
tinue its assertion without interférence from the other. 

The position of the United States hère is that the doctrine is applied 
wholly and solely out of the déférence paid by one court to another, 
and if that court which under the rule mentioned would be accorded 
full and free sway for the assertion of its power yields to the exercise 
of the jurisdiction of the other court, no right of the individual de- 
fendant concerned is involved. In other words, the court which has 
the possession of the person of a défendant who is also subject to the 
control of another court will exercise its power in accordance with a 
discrétion which is governed in its exercise by the rule of comity, to 
which référence has been made. This is the principle which has been 
heretofore applied in the case of the présent défendant, and which 
has sufficient supporting authority in Mahon v. Justice, 127 U. S. 700, 
8 Sup. Ct. 1204, 32 L. Ed. 283. 

There is no reason supplied by the f acts of this case to induce this 
court to décline to hâve its sentence carried into effect out of regard 
to any spirit of comity, because it clearly appears that the courts of 
the other jurisdiction to which this comity would be due hâve neither 
asked for nor expected its extension. This conclusion is consistent 
with the rulings to which we hâve been referred by counsel for the 
relator, of which In re Jones may be taken as typical. There it is 
true that the court released the relator, but it was done because the 
court thought the case was a proper one for the application of the 
quoted principle. Had the facts of that case been the facts of this 
•case, the court might hâve reached a différent conclusion in accord- 
ance with the principle upon which that case was ruled. 

[2] This brings us to the second position of the relator. It is in 
effect that, Marrin having been convicted and sentenced by this court, 
and before undergoing imprisonment under that sentence having been 
sentenced by the court of Kings county, N. Y., and having served that 
sentence, he has in intendment of law served the sentence hère im- 
posed ; the term of the first sentence as originally imposed having now 
expired. 

As authority in support of this contention we are referred to the 
-case of In re Jennings (C. C.) 118 Fed. 479. We are constrained to 
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find that the principle upon which the Jennings Case was ruled falls 
short of supporting the position of the présent défendant. In that case 
the défendant had been sentenced, and a warrant of commitment had 
issued, the command of which was that the marshal should take charge 
of the prisoner, who was to be kept in the United States prison main- 
tained at Ft. Leavenworth. In disregard of his duty and the com- 
mand of the writ, the marshal, of his own accord and utterly without 
any authority so to do, turned the custody of the défendant over tP 
another jurisdiction. The défendant was taken into that jurisdiction, 
convicted, and sentenced, and comrnitted to jail to serve out the term 
of his imprisoment. Subsequently, and after the expiration of the 
term of his original sentence and that mentioned in the warréint of 
commitment, he was again taken into custody by the marshal, to whose 
custody he had been comrnitted, who undertook to hold him for a fur- 
ther term of imprisonment measured by the original sentence. The 
défendant sued out a writ of habeas corpus. The return showed that 
the only authority for the deprivation of his liberty was a warrant of 
commitment, the authority of which had already expired by its own 
terms. On the face of the pleadings, therefore, there was absolutely 
no authority for the rétention of the prisoner, and he was in consé- 
quence discharged. 

A référence to the practice and the technical forms of procédure in 
such cases will bring out clearly the principle which the court ap- 
plied in the Jennings Case, and which is applicable hère. A formai 
statement of the whole situation involves the fact of first a conviction 
and then a sentence. What foUows is in the nature of exécution pro- 
cess. When a prisoner is brought to the keeper of the jail, the prison 
authorities, before they can receive him, must hâve some authority for 
so doing. This is practically supplied in the form of a warrant of 
commitment, which directs themi to receive the prisoner and to hold 
him for a given length of time. A case may arise, and f requently does, 
in which the time mentioned in the original sentence has expired be- 
fore any commitment issues authorizing the prison authorities to receive 
the prisoner. A man, for instance, may be convicted and sentenced. 
From this judgment he may take an appeal, and the appeal may not 
be disposed of until after the term of the sentence has expired. If a 
warrant of commitment authorized the j aller only to hold the prisoner 
in accordance with the language of the original sentence, that term 
would already hâve expired when the commitment was received. 

There may also be the case of a man who has been convicted and 
sentenced, and who évades the authorities until after the time of his 
original sentence has elapsed. He may then be apprehended or sur- 
render himself. If the instructions in the warrant of commitment fol- 
lowed the language of the original sentence, and authorized the j aller 
only to hold him during the term for which originally sentenced, it 
would obviously confer no authority to hold him at ail. Out of this 
as a necessary conséquence bas come the practice of issuing warrants 
of commitment in accordance with the facts, and hence also the ap- 
plication for a warrant hère. In the Jennings Case, as the authority 
in the warrant of commitment which the marshal held had expired, he 
was without the possession of authority to hold the prisoner, and the 
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prisoner must be discharged, unless there was authority to hold him. 
The only authority which could be secured was by an application to 
the court for a warrant to commit the prisoner to serve the term of 
imprisonment which he had not served. It was, of course, within the 
power of the court to either grant or withhold such authority, and 
really what the Jennings Case rules is that, when the court has given 
such authority to the marshal, and he, without the sanction of the court, 
refuses to act upon it, and without warrant of law turns the cus- 
tody of the prisoner over to somebody else, the court under such cir- 
cumstances will refuse to find as a f act that the prisoner has not served 
his sentence, but will assume that he has served it, and will in consé- 
quence refuse authority for his further imprisonment. If in that case 
the fact had been that the prisoner on the way to jail had escaped, 
and had eluded the officers until after the term of his imprisonment 
had expired, and the court had been then asked for authority for his 
commitment, it would, without doubt, hâve been granted, and the 
fact that the prisoner had spent the intermediate time in a jail in an- 
other jurisdiction would not in any way affect the question. 

The whole question, therefore, résolves itself into one of the pro- 
priety of the court now issuing an order of commitment against the 
défendant to serve the sentence, no part of which has been served. 
The United States, as already stated, asks for this on the ground that 
the défendant is an absconder. The défendant opposes it upon tlie 
ground that he is not an absconder, but that he failed to surrender 
himself because of his inability to do so, and that this inability re- 
sulted from two things. One was his arrest by the New York state 
authorities, and the other was the acquiescence of the United States 
authorities in his détention there. Practically the position taken is 
that, inasmuch as the United States authorities might hâve had con- 
trol of the défendant 7 years ago, and might then hâve had him com- 
mitted to serve his sentence, and inasmuch as they voluntarily did not 
do it then, the court ought not now to commit him to jail; the time 
of his original sentence having expired. This plea is enforced by a 
strong and moving appeal on the ground that the man has already 
served an imprisonment of 7 years, that by good conduct and the con- 
fidence of the New York state authorities that he will comply with 
the conditions of his parole he has been restored to a conditional lib- 
erty, and that the effect of his commitment hère will be to make him 
unable to comply with the condition of his parole, and will in consé- 
quence subject him to the possibility of a further imprisonment of 
perhaps 13 years. 

There is also implied the présence of this situation. The défendant 
was under bail. The New York arrest prevented him from surrender- 
ing himself. The United States had the option of asking for his re- 
turn to this jurisdiction or of forfeiting his recognizance. They vol- 
untarily and deliberately chose the latter, and ought not now to return 
to the former. The appeal hère is to the ethical standards by which the 
executive should be controlled. We can pass only upon the légal rights 
of the défendant. 

We can see no escape from the conclusion that defendant's appeal 
is properly made to those authorities which hâve tlie extension of clem- 
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ency within their powers, and that this court is now concerned only 
with the two questions of law which hâve been raised, and as to them 
the conclusions are, first, that the défendant as a fact has not served 
the sentence imposed upon him, or any part of it; and, second, that 
he, being now within and subject to the jurisdiction of this court, may 
be committed to serve the sentence imposed upon him without the vio- 
lation of any right ilowing from the fact that he is also under and 
serving a sentence imposed upon him by another court. The statement 
of thèse conclusions disposes, so far as this court is concerned, of the 
questions raised and discussed. 

l'he order of commitment applied for is allowed. As no valid 
grounds for the discharge of the prisoner are disclosed in his pétition 
for a writ of habeas corpus, the writ might be ref used ; but, as coun- 
sel may prefer to hâve the formai record show a remanding of the 
prisoner, the writ may be allowed, and the answer to the pétition filed 
as a return to the writ, and a formai order made that the discharge of 
the prisoner is refused, and that he be remanded to the custody of 
the marshal, to hâve the order of commitment now made complied with. 



AMERICAN SHEET & TIN PLATE -CO. v. WINZELER. 

(District Court, N. D. Oliio, W. D. AprU 16, 1915.) 

No. 2478. 

1. Courts <g=3280 — Fedebal Ooubts — Detebminatiow of Jueisdictional 

Questions. 

The District Court, separately from the trial on the merits, may hear 
and détermine questions relating to its jurisdiction in any pending ac- 
tion, whether raised by objections to the complaint, plea in abatement, or 
by motion pending trial. 

[Ed. Note.— :For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dlg. (S=280.] 

2. Courts <S=»329 — Fédéral Courts — ^Jubisdictionax, Amount — Conclusive- 

KEss OF Ad Damnum Clause. 

The statement of the amount of the clalm in the ad damnum clause of 
the complaint does not give the District Court jurisdiction, unless the 
facts pleaded sufficlently support the assertion of damages, so as to show 
that the statement of the amount involved is either in good falth or Is 
open to falr controversy. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 897; Dec. Dig. 
©=329.] 

8. Courts "§=3328 — Fédéral Courts — District Court — Jubisdictional 
Amount — Counterclaim. 

When the jurisdlctional amount in a suit in the District Court is in 
question, the tendering of a counterclaim in an amount which ii; itself, or 
when added to the amount of the petition's ad damnum, makes up the 
jurlsdictional amount, establishes jurisdiction, whatever the state of the 
complaint 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 890-896; Dec. 
Dig. <S=33328.] 

<g:::3For oth,er cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
227 F.— 21 
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4. Courts <g=280 — Fedebal Courts — Jurisdiction — Jurisdictionai Amotiwt. 
Where, In an action In the District Court, the défendant moved for 
leave to plead separately to the jurlsdlction, wlthout préjudice to hls 
rlght to plead to the merlts and to assert any counterclalm, on the ground 
that the amount involved, exclusive of Interest and costs, was less than 
$3,000, alleging that the plalntiff's clalms were flctltlous, and made for 
the sole purpose of making It appear on the record that the amount In- 
volved the jurisdictlonal Umlt of the court, such motion will be denied, 
slnce Its grantlng would establish a précèdent, making It possible In any 
action at law for a défendant to procure an exhiblt of the vyhole of the 
plalntifC's case prlor to preparing hls answer, whlle the défendant, In 
answerlng, could plead such facts as affected the good falth of the com- 
plalnt, tendlng to show that the jurlsdlction of the court was improperly 
sought, not merely facts tendlng to reduce the amount of plalntiff's com- 
plaint below the jurisdictlonal amount, and with such défense could set 
up any counterclalm, whlch. If évidence on the défense of want of jurls- 
dlction establlshed that the court was improperly entered, the défendant, 
following favorable action on hls motion to dlsmiss the complalnt, might 
dismiss hls counterclalm without préjudice, galning ail sought by the 
motion to plead to the jurisdiction. 

[Ed. Note.~For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. ®=>280.] 

At Law. Action by the American Sheet & Tin Plate Company 
against H. S. Winzeler. On motion for leave to plead to the juris- 
diction. Motion overruled.. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, and C. A. Seiders, 
of Toledo, Ohio, for plaintiff. 

Chas. A. Bowersox, of Bryan, Ohio, and Harry E. King, of Toledo, 
Ohio, for défendant 

KILLITS, District Judge. Plaintifï pleads a cause of action against 
the défendant, growing out of a contract whereby the défendant agreed 
to buy of the plaintiff six car loads of steel of certain quality and 
price. It is claimed that three car loads were delivered to défendant ; 
that the défendant refuses to pay therefor, and that the sum due at 
the contract rate is $2,374.33 ; that the défendant f urther has attempt- 
ed to cancel ail orders made under the contract, and has refused to 
take, accept, or pay for any of the remaining goods, which it is al- 
leged had been prepared and manuf actured specially for the défendant 
under the terms of the contract ; that the plaintiff has made tender of 
ail the steel by it to be manufactured, and has performed ail other 
things and conditions by it to be performed under the terms of the 
contract; that the loss to the plaintiff under this contract, by reason 
of the défendant failing to accept the remaining three cars of steel, 
measured by the différence between the contract price and the reason- 
able value of the goods at the time the action is brought, is in the sum 
of $1,279.55, making the total amount involved in this action for money 
only $3/653.88. That the exact question now before the court may be 
understood, we quote at large hère the motion interposed by the de- 
fendant : 

"The défendant, H. S. Winzeler, respectfully moves the court for leave 
to flrst plead separately to the jurisdiction of the court, for the reason that 

(gssFor oth,er cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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the amount involved herein, exclusive of interest and costs, Is less than 
three thousand dollars (?3,000), and that sald plea may be flled, and, if con- 
troverted, be heard and determined without préjudice to defendant's right 
to plead to the merlts of sald action and to assert any counterclaims he may 
hâve against the plaintiflf, which motion défendant makes for the foUowlng 
reasons: The claims alleged by plalntlfC in the pétition herein are founded 
on contraets providing for the purchase by défendant from plalntlfC of seven 
cars of Steel; that the Involce prlce of ail of said steel shlpped or delivered 
to défendant by plaintiflC and yet unpald for does not exceed two thousand 
four hundred and seventy and s'/ioo dollars ($2,470.35), llabillty for whlch, 
défendant in no vvise admits, but dénies ; and that the claims asserted in the 
pétition for refusai of any of said steel as therein stated are untrue, ground- 
less, and whoUy fictitlous, and made for the sole purpose of making it appear 
on the face of the record that the amount involved herein exceeds the sum 
of three thousand dollars ($3,000), exclusive of interest and costs." 

[1] That the court, separately from the trial on the merits, tnay 
hear and détermine questions relating to its jurisdiction in any action 
before it, whether those questions be raised by objections to the com- 
plaint or by a plea in abatement, or whether taken advantage of 
pending the trial, is unquestioned. Smith v. Greenhow, 109 U. S. 
669, 3 Sup. Ct. 421, 27 L. Ed. 1080; Bowman v. Chicago & N. R. Co., 

115 U. S. 611, 6 Sup. Ct. 192, 29 L. Ed. 502; Barry v. Edmunds, 

116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729; Schunk v. Moline, M, 
& S. Co., 147 U. S. 505, 13 Sup. Ct. 416, 37 L. Ed. 255 ; Wetmore v 
Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 682; North Ameri' 
can Transp. & T. Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 
L. Ed. 1061 ; Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S 
540, 23 Sup. Ct. 754, 47 E. Ed. 1171. 

[2] The rule which thèse cases establish is that the mère statement 
of the amount of the claim in the ad damnum clause does not clothe 
the court with jurisdiction unless the facts pleaded suffiçiently support 
the assertion of damages to suggest that the statement of the amount 
involved is either in good faith, or is open to fair controversy. In 
Stillwell-Bierce et al. v. Williamston Oil & Fertilizer Co. (C. C.) 80 
Fed. 68, the court states the rule to be this : 

"Whenever by an inspection of the complaint — perhaps of the whole record 
— It appears that the amount clalmed Is wlthin the jurisdictional limit, or 
that, belng apparently beyond it, the statement Is colluslve, or a fraud on the 
jurisdiction, the court must dismlss the cause. But when it is necessary, in 
order to ascertain the amount involv'ed in controversy, to consider conflictlng 
testimony, or to décide disputed questions of law, thls necessity alone gives 
the court jurisdiction. The court, undèr such clrcumstances, must hear the 
case, and reach its conclusion judlcially; in other wordg, must take juris- 
diction. Nor is it enough that there appears to be a valid défense to a part 
of the claim ([Schunk y. Moline, Milburn & Stoddard Co.] 147 U. S. 505 [13 
Sup. Ct. 416, 37 L. Ed. 255]), nor that the judge should be under a Personal 
conviction, however strong, that the amount really in controversy is within 
the Umit prescrlbed for the court. The facts made distlnctly to appear In 
the record must croate a légal certainty of the conclusion based on them. 
[Barry v. Edmunds] 116 U. S. 559 [6 Sup. Ct. 501, 29 L. Ed. 729]." 

The pleading in this case does not exhibit the vice found in the 
complaint in Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 
540, 23 Sup. Ct. 754, 47 L. Ed. 1171, but it is clearly on its face a 
claim prolïered in perfect good faith, and with averments which, if 
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the facts are resolved în favor of the plaintiff, amply support the 
amount claimed as damages. 

[3] It is established, of course, that, when the jurisdictional amount 
is in question, the tendering of a counterclaim in an amount which in 
itself, or added to the amount claimed in the pétition, makes up a 
sum equal to the amount necessary to the jurisdiction of this court, 
jurisdiction is estabHshed, whatever may be the state of the plaintiiï's 
complaint. Lee v. Continental Insurance Co. (C. C.) 74 Fed. 424; 
Lewis Mercantile Co. v. Klepner, 176 Fed. 343, 100 C. C. A. 285; 
Merchants' Co. v. Clow, 204 U. S. 286, 27 Sup. Ct. 285, 51 L. Ed. 
488. 

[4] The mischief which may foUow the establishment of a précèdent 
in the granting of defendant's motion is plain. It is beyond ail ques- 
tion that hère the motion is ofïered in perfect good faith; but the 
précèdent its granting would establish would make it possible in any 
action at law for a défendant to experiment in this way with the plain- 
tiff's case, with the advantage, in case his views or hopes failed to be 
realized, of preparing his answer to the merits and his subséquent dé- 
fense with a full exhibit of ail the plaintiflf's case in testimony. 

Another undesirable resuit would be the doubling up of the court's 
work in many cases. Undoubtedly this situation should be avoided, 
as likewise the embarrassment which the défendant fears in being 
tied to a jurisdiction which he seeks to avoid, by the fact that in full 
assertion of his rights he finds himself compelled to assert a counter- 
claim. 

We overrule the motion with this thought in view : It is compétent 
for the défendant to plead such facts as in his judgment affect the bona 
fides of the complaint, not facts merely which tend to reduce the 
amount of plaintifif's complaint beyond the amount necessary to give 
this court jurisdiction, but those facts which tend to show that the 
jurisdiction of this court was improperly "sought. With that défense, 
we see no reason why he may not set up his counterclaim in whatever 
amount he deems is due him. Should the évidence heard on the dé- 
fense of want of jurisdiction establish clearly that this court was im- 
properly entered, so that the défendant would be entitled to ask the 
court to dismiss plaintiiï's case, we see no reason why défendant, f ol- 
lowing the favorable action upon his motion to dismiss, might not 
then dismiss without préjudice his counterclaim, and thus gain every- 
thing he seeks by his présent motion. 

The motion is overruled. 
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ISAAO McLEAN SONS CO. v. WILLIAM S. BUTLER & CO., Inc. 

(District Court, D. Massachusetts- October 31, 1914.) 

EECEavERS <S=>149 — Pkovable Claims — Damages fob Breach or Contbact of 
Employmejmt. 

A recelvershlp for a corporation, whlch Is to resuit in the distribution 
of ail of its property among its creditors, bas the same effeet as its 
bankruptcy would bave had upon its unperformed contraets, and an 
employé, under an unexpired contract of employaient not adopted by the 
receiver, may treat tbe cx>ntract as broken and prove a claim for dam- 
ages for the breach agalnst the estate, provided the amount of sucTi 
damages can be determined by recognized methods of computation within 
the time allowed for proving claims. 

[Ed. Note.— For other cases, see Eeceivers, Cent. Dig. §§ 261-266 ; Dec. 
Dig. <S=»149.] 

In Equity. Suit by the Isaac McLean Sons Company against Wil- 
liam S. Butler & Co., Incorpbrated. Heard on claims, disputed by re- 
ceivers, of Elizabeth F. Sullivan, Agnes Murphy, James A. Gagnon, 
and John N. Jowett. Claims allowed. 

See, also, 207 Fed. 705, 125 C. C. A. 223, and (D. C.) 208 Fed. 730. 

Wm. F. Wharton, of Boston, Mass., for plaintiff. 
Frederick H. Nash, of Boston, Mass., for défendant. 
Choate, Hall & Stewart, of Boston, Mass., for receivers. 
Malachi h. Jennings, of Boston, Mass., for claimant Sullivan. 
Mrs. Mary Mahan, of Boston, Mass., for claimant Miu-phy. 
Carver, Wardner, Cavanagh & Walker, of Boston, Mass., for claim- 
ant Jowett. 

Lee M. Friedman, of Boston, Mass., for claimant Gagnon. 

DODGE, Circuit Judge. The disputed claims above mentioned are 
among those ref erred to a spécial master, under the order of court en- 
tered December 15, 1913, relating to claims against the above-named 
Company. Having heard the évidence relating to them, the master has 
reported as to each of the claims, allowing it in an amount stated in his 
report. The receivers object to each allowance thus reported, and 
contend that, upon the facts found, each claim should be disallowed. 

The report was filed April 14, 1914, and no exceptions to it hâve 
been filed at any time, either by the receivers or any other party in in- 
terest. It therefore stands confirmed under rule 66 of the présent 
equity rules (198 Fed. xxxvii, 115 C. C, A. xxxvii). But, notwith- 
standing this confirmation, no one dénies that the court may dechne 
to follow its resuit and disallow the claim, if satisfied that the décision 
of the master on the question of law upon which its allowance dépends 
was wrong. The order of the court required the master only to "hear 
the parties and their évidence and report thereon to the court." The 
questions of law arising were, as he states in his report, nevertheless 
argued before him by both parties and hâve been dealt with by him 
for that reason. 

Ê;3>For other cases see same topje & KEY-NUMBER in ail Key-Numtiered Digests & Indexes 



326 227 FEDERAL HBPORTBB 

The facts found being thus undisputed, the question they raise is 
substantially the same in each case. Having stated his reasons for the 
resuit reached in regard to the claim of Elizabeth F. Sullivan, the 
master has referred for them to his report upon that claim in his re- 
port upon each of the other claims. I therefore consider that claim 
first. 

1. Elizabeth F. Sullivan contracted in writing with the défendant 
William S. Butler & Co., Incorporated (hereinafter called the Butler 
Company), to take charge of one of its departments for one year from 
Jiily 3, 1912, at a salary of $4,000 for the year. The receivers in this 
case having been appointed on November 7, 1912, she was dismissed 
by them on November 9, 1912. The sum allowed her by the master 
is what her agreed salary would hâve amounted to from the time of 
her dismissal to July 3, 1913, less what she earned under other employ- 
ment after her dismissal and before the latter date. The receivers 
do not dispute the amount allowed ($1,548.04), if she is entitled to 
any amount. 

Although the receivers might hâve adopted the contract, they were 
not bound to do so ; their décision not to adopt was made without de- 
lay, and in the absence of adoption by them the receivership must be 
regarded as having prevented the company from performing it. In 
the case of an uncompleted contract of employment like this, a re- 
ceivership of the employer's property and business has been regarded 
as preventing completion by opération of law, leaving neither party 
further bound by it, and leaving the employé no allowable claim for 
damages. People v. Globe, etc., Co., 91 N. Y. 174. This case has been 
foUowed in Malcomson v. Wappoo Mills (C. C.) 88 Fed. 680, where 
the unperformed contract was for the sale and delivery of goods; 
also in Re Inman, 175 Fed. 312, a bankruptcy case, where the efïect 
of the seller's bankruptcy upon a like contract was in question. 

But, in bankruptcy, the view taken in this circuit has been, in cases 
like the two last cited, that the purchaser's bankruptcy is the équiva- 
lent of disenablement and répudiation on his part, which the seller 
may treat as a breach and thereby acquire a provable claim for his 
damages. Re Swift, 112 Fed. 315, 50 C. C. A. 264; Re Pettingill, etc., 
Co., 137 Fed. 144; Pratt v. Auto, etc., Co., 196 Fed. 495, 116 C. 
C. A. 261._ The same effect upon the contract is given, by a ré- 
cent décision of the Court of Appeals for the Seventh Circuit, 
to the bankruptcy of a transfer company which. was under contract 
with a hôtel to furnish service for a term of years, unexpired at the 
bankruptcy, and to pay for the exclusive privilège of doing so. Re 
Frank E. Scott Transfer Co., 216 Fed. 308, 132 C. C. A. 452 (October 
1, 1913). 

A receivership resulting, as this is to resuit, in the distribution by 
the court of ail the defendant's property, pro rata, among its cred- 
itors, is to be regarded as having the same effect as its bankruptcy 
would hâve had upon its unperfomied contracts like the one hère in 
question. See Penna., etc., Co. v. New York, etc., Co., 198 Fed. 721, 
743, 117 C. C. A. 503 : in the Court of Appeals for the Second Circuit. 
In. this case, as in that, there was no appointment of a receiver over 
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"an objecting corporation" ; but the défendant is to be regarded, for 
the purposes of the présent question, as having participated in bring- 
ing on the appointment. Its answer admitted tiie allégations of the 
bill. Its consent is recited in the decree making the appointment. See 
Re Wm. S. Butler & Co., 207 Fed. 705, 708, 711, 125 C. C. A. 223. 

In People v. Globe Ins. Co., to which référence has been made above, 
the receiver's appointment was in proceedings by the state to dissolve 
and wind up the défendant corporation, on whose part no participation 
appeared. 

If the receivership, Hke bankruptcy, enables this employé to treat 
the contract as broken by the receivers' appointment and rely upon 
her right to damages sustained by the breach, as she does by her proof 
of claim, the only question is as to the provability of such a claim in 
proceedings Hke thèse. 

Such a claim for damages may not be provable in bankruptcy, un- 
der the présent aci. Act July 1, 1898, c. 541, 30 Stat. 544. If not, the 
reason must be, not that it is unliquidated at the time of the bankruptcy, 
but that it is at that time contingent as to its existence or its amount. 
So far as it is unliquidated, it may be liquidated and proved in the 
proceedings, if the facts permit, as was donc in Re Swift. But sec- 
tion 63 (Comp. St. 1913, § 9647) requires a claim, in order to be 
provable, to be a fîxed liability absolutely owing on the date of the 
bankruptcy, even if it be one founded on an express contract. It is 
held that there is no provable claim for future rent, under a lease con- 
taining only the usual covenants and conditions as to rent, unexpired 
at tlie bankruptcy, though the bankrupt tenant is thereby disenabled 
from performance. The reasons are that the tenant's obligation to 
pay arises out of his right to occupy, and créâtes no debt before the 
time agreed for payment arrives, before which time he may be dis- 
charged from it in a variety of ways. Re Roth & Appel, 181 Fed. 667, 
104 C. C. A. 649, 31 L. R. A. (N. S.) 270; Slocum v. Soliday, 183 Fed. 
410, 411, 106 C. C. A. 56. 

Following the analogy of the décisions regarding the liability for 
future rent under a lease, and upon similar grounds, the more récent 
tankruptcy décisions upon the question hâve been that the bankrupt's 
liability to an employé under an unexpired contract of employment not 
adopted by the trustée, is also too contingent in its nature to be proved 
under the présent act. See Re Inman & Co., 171 Fed. 185 (N. D. Ga., 
1909) ; Re American Vacuum Cleaner Co., 192 Fed. 939 (N. J., 1911) ; 
Re D. Levy, etc., Co., 208 Fed. 479 (Md., 1913). 

Since bankruptcy is to resuit in discharging the bankrupt (if he has 
acted in good faith) from his provable liabilities, Congress may well 
think it right to limit the liabilities from which he may be thus released 
to those which are fixed at the time of bankruptcy, as it has donc in 
the présent act. Under a former act not thus limiting them, claims 
under unexpired contracts with him for personal services were re- 
garded in this court as provable. Ex parte Pollard, 2 Lowell, 411, Fed. 
Cas. No. 11,252. 

But for the purposes of a distribution to be made as the resuit of 
receivership proceedings in equity such as thèse, liabilities from which 
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the debtor. may be discharged under the Bankruptcy Act are not the 
only liabilities to be considered. Claims, immature or contingent at 
the time of bankruptcy, if such that their worth or amount can be 
determined by recognized methods of computation, as of some date 
within the time limited for the présentation of claims by the court and 
without hindering expeditious administration, and if of a nature such 
as equitably entitle them to share in the distribution, are no less enti- 
tled to récognition, upon équitable principles, than are fixed liabilities 
absolutely owing at the institution of the proceedings. The Court of 
Appeals for the Second Circuit has, in Pennsylvania Steel Co. v. New 
York, etc., Co., 198 Fed. 721, 739, 740, 117 C. C. A. 503, after careful 
considération of the questions involved, thus allowed damages for 
breach of an unexpired contract, whereby the railroad company in re- 
ceivership had granted, for 20 years, the exclusive right of moving ex- 
press matter over its lines, and agreed to furnish cars theref or, in con- 
sidération of a percentage of the gross earnings, to be proved against 
the fund for distribution. This décision, in the absence of any to the 
contrary in this circuit, is to be regarded as controlling so far as it 
applies. 

In Ex parte Pollard, above referred to, Judge Lowell declined to 
regard such a claim as this as contingent. A différent view upon this 
question appears to hâve been taken in the above-cited décisions un- 
der the présent Bankruptcy Act. But that the amount of damages for 
the breach of such a contract is, at any rate, capable of being deter- 
mined by recognized methods of computation, no doubt was enter- 
tained, and it is believed that there can be no such doubt. If there had 
been no receivership, but the Butler Company had discharged the em- 
ployé without sufficient reason on the same day, there would bave 
been no difficulty, in a suit by her for damages, as to their assessment. 
In this and in the similâr cases below mentioned the agreed period of 
employment had not long to run. They ail expire bef ore any decree 
of distribution could be reached, and the ascertainment of damages 
involves comparatively little spéculation regarding the future. 

I must therefore agrée with the master upon the question of law 
presented and approve the allowance made by him. 

2. Agnes Murphy was employed by the Butler Company in August, 
1912, under a written contract, as assistant buyer in its store, at $20 
per week for one year from August 26, 1912. She was discharged by 
the receivers December 6, 1912, and the salary she would hâve received 
under her contract to August 26, 1913, less what she was able to 
earn meanwhile in other employment, amounts to $380, which the mas- 
ter has allowed. This allowance is approved, for the same reasons 
as in the case of the claim first considered above. 

3. James A. Gagnon accepted employment by the Butler Company 
as buyer for its shoe department, offered him in a letter dated July 8, 
1912, from its gênerai manager, for two years, at $15,000, provided 
he did $1,000,000 business within that time ; at $12,000, if the business 
he did failed to reacli that amount. There were other terms and con- 
ditions, which need not be stated hère. He began work under this 
agreement July 9, 1912. He was paid off and discharged by the re- 
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ceivers November 9, 1912. His agreed salary to July 9, 1914, a date 
subséquent to the filing of the master's report, though prier to the 
date of this décision, less what he earned or might bave earned mean- 
while in other employment, amounts to $6,736.12, which the master 
hasallowed. The allowance is confirmed, for the samereasons as 
above ; it not being suggested that anything bas occurred since the re- 
port was filed which requires a change in the amount reported. 

4. John N. Jowett was employed by the Butler Company for one 
year from July 1, 1912, at a salary of $10,000 per year, under a writ- 
ten contract, as buyer and manager of its wholesale millinery depart- 
ment. He began his employment July 1_, 1912, and was discharged by 
the receivers eight days after their appointment on November 7, 1912. 
$3,168.51 is reported by the master as the différence between his sal- 
ary under the contract to July 1, 1913, and what he earned under other 
employment meanwhile. For the same reasons as above, this allow- 
ance is also approved. _ ■ 

Decrees may be entered allowing the above daims for the respective 
amounts above stated. 



In re TANCREL. 
(District Court, E. D. Pennsylvania. November 8, 1915.) 

Aliens <S=66 — Natukalization — Merchant Seamen. 

An alien seaman, wlio bas served three years on board of a merchant 
vessel of the United States subséquent to his déclaration of intention to 
become a citizen, and who produces his certificate of diseharge and good 
conduct during that tlme, together with the certificate of his déclaration 
of intention, is by the terms of Rev. St. § 2174 (Comp. St. 1913, § 4357), 
entltled to admission as a citizen without further proof. 

[Ed. Note. — For other cases; see Allons, Cent. Dlg. § 130; Dea Dig. 
©=66.] 

In the matter of the application of Mark Gabriel Tancrel for ad- 
mission to citizenship. On objections of United States. Objections 
overruled, and applicant admitted. 

Thos. B. Shoemaker, Chief Naturalization Examiner, for the United 
States. 

Mark Gabriel Tancrel, pro se. 

DICKINSON, District Judge. The application îs based upon the 
provisions of section 2174 of the Revised Statutes. The applicant 
stands upon his pétition, unsupported by other évidence than "the 
production of his certificate of discharge and good conduct" (during 
the term of his service in the merchant marine), "together with the 
certificate of his déclaration of intention to become a citizen," and his 
own oath. 

The objection urged by the Bureau of Naturalization is to the effect 
that the conditions of naturalization apply to the applicant, except that 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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service on board a merchant ship for three years after the filing of 
his déclaration is accepted as the équivalent of résidence. This leaves 
the fourth condition enumerated in the act to be still applicable (except 
as to résidence), and in conséquence the testimony of two witnesses, 
in addition to the oath of the applicant, is required to establish ail the 
f acts (except résidence), and the names and résidences of the witnesses 
must be posted. 

The objection is in accord with the gênerai purposes of the natural- 
ization law, and the object in excepting from. some of its provisions 
this favored class. The law, therefore, might hâve been made to 
conform to the grounds of this objection. Congress, however, has 
declared its will to be otherwise, and that the certificate of discharge, 
foUowing a déclaration of intention, admits the applicant to citizenship. 
Section 2174 lays upon the courts the command of Congress that the 
applicant "shall be admitted" upon the production of the certificates 
set forth in the act. In a statement of what this applicant has donc, 
we hâve paraphrased the very language of the act of Congress. This 
language exactly fits the f acts of the case. The command f ollows that 
upon this State of facts he "shall be admitted." We hâve no warrant 
to disregard this command. 

The vievv taken in no way conflicts with U. S. v. Petersen, 182 Fed. 
289, 104 C. C. A. 571. The ruling there was that the procédure fea- 
tures of Act June 29, 1906, c. 3592, 34 Stat. 596, must be followed 
by applicants within the excepted classes. In the instant case, the act 
of 1906 was followed in thèse respects. The objection hère confines 
itself to the character of the proofs which go to "satisfy" the court. 
We are not called upon to find the reason which moved Congress to 
dispense, in the case of such applicants as is the petitioner, with the 
testimony of two supporting witnesses. If one is looked for, how- 
ever, it can be found in the nature of the employment which such ap- 
plicants foUow, limiting witnesses to shipmates. The certificate of dis- 
charge and good conduct is therefore made evidential. There is also 
the added reason of the policy of Congress to encourage service in the 
merchant marine. 

Let the applicant be admitted upon taking the required oaths. 



UNITED STATES V. CHAETEB 83:^ 

TJNITBD STATES v, CHARTER. 

(District Court, N. D. Ohio, W. D, May 26, 1915.) 

No. 1566. 

1. Poisons <S=»2 — Régulation — Statutoey Provisions. 

Opium or coca leaves, their salts, derivatives, or préparations, belng 
exclusively foreign products, it was within the power of Congress in the 
interest of the gênerai welfare to exclude tbelr Importation éntirely, or 
to so regulate the trafflc in them that thelr Importations may be traced, 
as was done by Aet Dec. 17, 1914, c. 1, 38 Stat. 785, and hence, to sustain 
the coustitutlonality of that aet, it is not necessary to hold that it Is 
deslgued to protect the revenues of the United States. 

LEd. A'ote. — For other cases, see Poisons, Cent Dig. § 1 ; Dec. Dig. <S=»2.] 

2. INDICTMENT and iNroRMATION <©=372, 125 DUPLICITY AXTEBNATIVB ALLE- 

GATIONS. 

Aet Dec. 17, 1914, relative to traffic in opium or coca leaves, etc., pro- 
vides in section 2 that every person glving an order to any other person 
for any of such drugs shall make a dupllcate of the order on a prescrib- 
ed form aiid préserve It for two years, but that nothlng thereln shall ap- 
ply to the dlspenslng or dLstribution of any of such drugs to a patient by 
a physician, dentist, or veterinary surgeon registered under that aet, 
In the course of bis professlonal practice, provlded that such physician, 
etc., shall keep a record of ail such drugs dispensed or distributed, shovf- 
Ing the particulars thereln specified. An indietment charged that ac- 
cused gave an order to a certain person for one of such drugs, and that 
he falled to préserve a duplicate of the order for two years, and also 
failed to keep a record of the amount of the drug by hlm dispensed and 
distributed. Eeld, that thls was not an attempt to plead in the alterna- 
tive, nor did it plead two violations of the law, as a physician is excused 
from faillng to keep a duplicate of the order only when he keeps a rec- 
ord of bis dlspenslng, and the indietment alleged the absence of the ex- 
ception, which makes the provision for the rétention of the duplicate of 
the order unnecessary. 

[Ed. Note. — For other cases, see Indietment and Information, Cent Dig. 
§§ 195-109, 334-400 ; Dec. Dig. <®=>72, 125.] 

3. Poisons <S=s>4 — Régulation — Statutobt Provisions. 

Aet Dec. 17, 1914, § 8, provides that It shall be unlawful for any per- 
son not registered thereunder, and who bas not paid the spécial tax 
thereln provlded for, to bave in hls possession or under hls control any 
of the drugs thereln speclfled, provlded that this shall not apply to any 
employé of a registered person or to a nurse under the supervision of 
a physician, dentist, or veterinary surgeon registered thereunder, or to the 
possession of any of such drugs prescrlbed in good falth by a registered. 
physician, dentist, or veterinary surgeon. Held, that thls section bas no 
relation to the failure of a registered physician to keep a dupllcate of an 
order given by him for the prescrlbed drugs, or a record of the amount 
of any such drugs dispensed and distributed by him as required by 
section 2. 

[Ed. A'ote.— For other cases, see Poisons, Cent Dig. § 2 ; Dec. Dig. ©=34.] 

Dr. W. A. Charter was indicted for an offense under the Harrison 
Aet. On application for leave to withdraw a plea of not guilty and file 
a motion to quasli or a demurrer. Application overruled. 

©::=>For other cases see sanie topie & KEY-NOMBER in ail Key-Numbered Digests & Indexes 
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E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and John S. Pratt, 
Asst. U. S. Atty., of Toledo, Ohio. 

John D. De GoUey, of Marion, Ohio, for défendant. 

KILLITS, District Judge. The défendant is indicted under Act 
Dec. 17, 1914, entitled "An act providing for the registration of, with 
collectors of internai revenue, and to impose a spécial tax upon, ail 
persons who produce, import, manufacture, compound, deal in, dis- 
pense, sell, distribute, or give away opium or coca leaves, their salts, 
derivatives, or préparations, and for other purposes." 38 Stat. 785, c. 1. 
The défendant has pleaded not guilty, and now cornes requesting 
leave to withdraw his plea and file, first, a motion to quash, and, sec- 
ondly, in case his motion is overruled, a demurrer. 

Thèse attacks upon the indictment are exhibited to the court, and 
we consider them and the argument upon them in determining whether 
leave should be granted to withdraw the plea of not guilty. Sub- 
stantially, the motion and the demurrer cover the same grounds, which 
are to the effect that the act is unconstitutional, in that it violâtes 
provisions of the Constitution enumerated in the f ollowing order : The 
tenth amendment, the ninth amendment, section 9 of article 1, and the 
fifth amendment; that it violâtes the right of contract between the 
State of Ohio and the défendant, assumed to exist in the fact that he 
has been licensed to practice as a physician in this state; that it is an 
act actually designed to regtilate the use of certain drugs, but is mas- 
querading as one purporting to raise revenue; that it is not uniform 
in its character, but is intended to aflfect a spécial class of persons 
only, namely, physicians, dentists, veterinarians, and druggists. 

[1] Some of thèse objections to this act answer themselves so 
plainly that they require no discussion. So far as the présent case is 
concerned, we consider only that objection which assumes the act 
to be an attempt to exercise a police power only. We are not content 
to hold that the only ground upon which the constitutionality of this 
act can be sustained is that it is designed to protect the revenues of 
the United States. The indiscriminate and unrestrained use of opium, 
coca, and their derivatives is well known to be a great evil, gravely 
afïecting the gênerai welfare of the country. Thèse are exclusively 
foreign products, and it is entirely within the power of Congress, in 
the interest of the gênerai welfare, to exclude their importation entire- 
ly, or to so regulate the traffic in them in this country that their im- 
portations may be traced. A carefui study of the act shows that the 
varions provisions for registration, recording, etc., are effective in 
the tracing of the origin of a drug derived f rom thèse foreign products, 
to the end that infractions of the revenue laws may be ascertained. 
We therefore approve the gênerai view of the law expressed by 
Judge Neterer in United States v. Brown, 224 Fed. 135, in Western 
district of Washington. 

We are referred to a récent opinion by Judge Thompson, of the 
Western district of Pennsylvania, quashing an indictment drawn under 
section 8 of the law. But inasmuch as the indictment before us is 
drawn under an entirely separable provision of the act, neither the 
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holding of Judge Thompson nor many of the constitutional învalidities 
urged against the act by counsel in this case, are, in our judgment, 
appHcable. 

[2] Défendant is indicted under this portion of section 2: 

"Every person who shall give an order as hereln provided to any other 
persoii for aiiy of the aforesaid drugs shall, at or before the time of giving 
suoh order, maUe or cause to be made a duplicate thereof on a form to be 
issued in blank for that purpose by the Commissioner of Internai Revenue, and 
in case of the aeceptance of such order, shall préserve such duplicate for said 
period of two years in such a way as to be readlly accessible to Inspection by 
the offlcers, agents, employés, and officiais hereinbefore mentloned. Nothing 
contained in this section shall apply — 

"(a) To the dispensing or distribution of any of the aforesald drugs to a 
patient by a physlcian, dentist, or veterinary surgeon registered under this 
act in the course of his professional practice only: Provided, that such physi- 
cian, dentist, or veterinary surgeon shall keep a record of ail such drugs dis- 
pensed or distributed, showing the amount dispensed or dlstributed, the date, 
and the name and address of the patient to whom such drugs are dispensed or 
distributed, except such as may be dispensed or distributed to a patient upon 
whom such physlcian, dentist or veterinary surgeon shall personally attend; 
and such record shall be kept for a period of tvro years from the date of dis- 
pensing or dlstributing such drugs, subject to inspection, as provided in this 
act" 

It is charged in the indictment in each count that the défendant gave 
an order to a certain person for one of the prohibited drugs; that 
he failed to préserve a dupUcate of the order for two years, as provid- 
ed ; and that he also failed to keep a record of the amount of the drug 
by him then and there dispensed and distributed. The pleader is not 
attempting to plead in this way two violations of the law, nor is he 
attempting to plead in the alternative. He rightfully construes the 
provisions quoted as providing that a physician is excused from failing 
to keep on file for inspection a duplicate of an order by him given to 
the patient only when he keeps a record of his dispensing, which 
record may be inspected as provided in the act. The pleading there- 
fore allèges the absence of the exception which makes the provision 
for the rétention of the duplicate of an order unnecessary. 

[3] We are unable to find that any of the provisions of section 8 
hâve a relation to a case depending upon facts such as are alleged in 
this indictment. The application to withdraw the plea to the indict- 
ment, that a motion to quash or a demurrer may be filed, is overruled, 
with exceptions. 
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In re BUTTE DULUTH MINING UO. 

(District Court, D. Montana. September 29, 1915.) 

No. 808. 

1. Bankruptct <®=>60 — AcTs ov Bankeuptct — Receivekship. 

The record of a state court in a recelvershlp suit, showlng a pétition 
against a coriioration, alleging that défendant was engaged in develop- 
ing and operating mines owned by it, tliat the worlc was in an expériment- 
al stage, and the actual or market value of the property unknown, but 
that the opérations were at a ioss, and that défendant owed debts, and 
was without nioney or crédit, and was "whoUy insolvent and unable ta 
pay its just debts and obligations as they mature and fall due in the 
regular course of business," together with a finding that the allégations 
were true, and the appointment of a receiver, is not sufficient to show 
that the appointment was made "because of insolvency," within the 
meaning of Bankr. Act July 1. 1898, e. 541, § 3a (4), 30 Stat. 546, as 
amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 (Comp. St. 1913, § 
9587), and to constltute an act of bankruptcy thereunder. 

TEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 

<©=eo.] 

2. Bankeuptct <s=560 — Acts of Banketjptct — Keceivebship. 

A recelvershlp Is not an act of bankruptcy, under Bankr. Act, § 3a (4), 
as amended by Act Feb. 5, 1903, § 2, unless the receiver was appointed 
"because of insolvency," as insolvency is deflned in the Bankruptcy Act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 80 ; Dec. Dig. 
<S=>60.] 

In Bankruptcy. In the niatter of the Butte Duluth Mining Company, 
alleged bankrupt. Pétition dismissed. 

McCafïery & Tyler, of Butte, Mont., for petitioning creditors. 
J. A. Poore, of Butte, Mont., and E. M. Hall, of Helena, Mont, for 
alleged bankrupt. 

BOURQUIN, District Judge. [1] The pétition in thèse involun- 
tary bankruptcy proceedings leaves much to be desired. But, answer 
filed and trial had, the pétition is taken to sufficiently allège that re- 
spondent committed an act of bankruptcy, in that theretofore, because 
of insolvency, a receiver had been put in charge of respondent's prop- 
erty by a State court. 

The allégation of a prior preferential payment as an act of bank- 
ruptcy is fatally defective, in that intent is not charged, and fails 
in proof, in that there is no évidence of intent and insolvency when 
the payment was made. Whether or not respondent committed the 
act of bankruptcy alleged — that is, whether or not the receiver was 
appointed because of insolvency — is left by petitioners dépendent 
upon the record of the recelvershlp proceedings alone. 

The complaint therein charged that respondent was engaged in 
developing and operating copper mines and réduction works owned 
by it, that the whole was in an expérimental stage and the actual mar- 

<g=:jFor other cases see same topic à KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes. 
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ket or cash value thereof unknown, that the opérations were at a 
loss, that respondent owed debts and was in default, that suits were 
threatened because thereof, that dissipation and unequal distribution 
of assets and unfair advantage in payments were imminent, and that 
respondent was without money or crédit, and "is now and for a 
considérable time last past has been wholly insolvent and unable 
to pay its just debts and obligations as they mature and fall due in 
the regular course of business." The prayer was for a receiver to 
take charge and operate the property of respondent, to sell when 
feasible, to pay debts, and to dissolve and wind up respondent and 
distribute any residue to its stockholders. Respondent's answer admit- 
ted ail the allégations of the complaint and "joins in the prayer" 
thereof. Thereupon the court made an order reciting that upon the 
pleadings and testimony heard it found ail allégations of the com- 
plaint true, and appointing a receiver to take charge of and operate 
respondent's plant, subject to future orders. 

The Bankruptcy Act, by the amendment of 1903, provides that it is 
an "act of bankruptcy" by any one when "because of insolvency 
a receiver or trustée has been put in charge of his property under 
the laws of a state, of a territory, or of the United States." It is 
to be noted that not every receivership, even though to finally ad- 
minister a debtor's assets, or that results in finally administering an 
insolvent debtor's assets, is an act of bankruptcy, but those only are 
such acts as the Bankruptcy Act so déclares. The act has its own déf- 
inition of insolvency — the popular one — that: 

"A person shall be deemed insolvent withln the provisions of this act when- 
ever the aggregate of his profterty * * * shall not, at a fair valuatlon, 
be sufficient in amount to pay his debts." Comp. St. 1913, § 9585. 

This définition of insolvency in the original act, by familiar rules of 
construction, applies to the insolvency mentioned in the aforesaid 
"act of bankruptcy" introduced into the original act by amendment. 

Nor do the words of the amendment, "under the laws of a state, 
of a territory, or of the United States," manifest a diiïerent intent 
or meaning for the term "insolvency." Rather are they words of 
limitation, so that a foreign receivership may not constitute an act of 
bankruptcy. The act contemplâtes that a man may be unable to 
pay his debts as they fall due, and yet not be insolvent. If he has prop- 
erty that at a fair valuation in amount equals his debts, so that, though 
not immediately convertible without sacrifice into money, by indul- 
gence he may eventually so convert it and pay his debts, he is not insol- 
vent, and cannot be adjudicated a bankrupt against his will. 

"The law has made Its définition of insolvency, whatever the efCect may be, 
and has determined by that définition conséquences, not only to the debtor, 
but to his creditors." Pirie v. Cliicago, etc., Co., 182 U. S. 451, 21 Sup. Ct 911, 
45 L. Ed. 1171. 

[2] And so it is held, and by what seems the better authorities, 
that a receivership is not an act of bankruptcy, unless created "be- 
cause of insolvency," as insolvency is defined in the Bankruptcy 
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'Act. See In re Valentine Bohl Co., 224 Fed. 685,— C. C. Ai —, 
and cases therein cited. Therein is no inconsistency with the décision 
in the Exploration Co. Case, 1>77 Fed. 825, 101 C. C. A. 39, though 
there may be with detached dicta thereof . 

The record of the receivership involved in the instant proceedings 
neither directly nor by implication makes it to appear that respond- 
ent was insolvent within the meaning of the Bankruptcy Act — that 
is, that the aggregate of its property at a fair valuation was not suffi- 
dent in amount to pay its debts — and so fails to show that because 
of insolvency as so defiiled a receiver was put in charge of respond- 
ent's property, and so fails to prove that respondent committed the 
act of bankruptcy alleged. 

It is true the complaint in the receivership déclares that respond- 
ent is "wholly insolvent" ; but the addition to this conclusion or gên- 
erai statement of the spécifie and controUing words, "and unable to 
pay its just debts and obligations as they mature and fall due," and 
the other matter of said complaint, indicate the intent was to allégé 
insolvency in this state's statutory sensé of inability to meet current 
obligations, and not at ail in the sensé of the Bankruptcy Act. 

If the évidence before the court appointing the receiver was other- 
wise, if therefrom it appeared and the court found that respondent 
was insolvent in the sensé of the Bankruptcy Act, and because there- 
of appointed the receiver, it nowhere appears in the record, and pe- 
titioners hâve not undertaken to prove it by extrinsic évidence con- 
sistent with the record. The power of the state court to appoint the 
receiver and whether exercised for a right or wrong reason, is not 
mater ial hère, further than to détermine whether or not the appoint- 
ment was made "because of insolvency," as defined in the Bankruptcy 
Act; such appointaient alone giving jurisdiction to adjudicate bank- 
ruptcy because thereof. 

It well may be that the Bankruptcy Act should bave provided for 
jurisdiction in bankruptcy of cases like this involved. But Congress 
omitted to do so, courts cannot supply the omission, and the law 
must be taken as it is. 

The act of bankruptcy alleged not having been proven, respondent 
cannot be adjudicated a bankrupt, and the proceedings are dismissed.. 
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ROSS V. QUI>fNESEC IRON MINING CO. 

(Circuit Court of Appeals, Sixtli Circuit October 11, 1915.) 

No. 2638. 

L CoBPOBATioNS <@i=»211 — Suit bt Minobitt Stockholdee — Conditions Pee- 

CEDBNT — SUFnCIENCT OF ALLEGATION. 

A biil by a minority stocktiolder, seeking to set aside a contract made 
by tlie corporation, meets the requirement of equity rule 27 (198 Fed. 
xsv, 115 C. C. A. XXV) as to setting forth sufficieiit reason for not apply- 
ing to the dlrectors or stockholders of tlie corporation to take tlie desired 
action, where it sliows ttiat the directors by whose votes the contract was 
made are in complète control of the corporation through stock owoershlp, 
and are also direct benefieiaries of the contract. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 814-818, 820, 
821, 823, 824 ; Dec. Dig. ®=5211. 

Rights of minority stockholders as to management of corporate affairs, 
see note to Wheeler v. Abllene Nat. Bank Bldg., 89 C. C. A. 482.] 

2. CoEPOEÀTioNS ig=»210 — Stockholdeb's Suit — Paeties. 

Where such contract was made by the corporation on behalf of sub- 
sidiary corporations of which it ovs^ns ail the stock and takes ail the 
profits eamed, such subsidlary corporations are not necessary parties. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 808-813; 
Dec. Dig. <S=>210.] 

8. Coepoeations <S=j187 — Conteacts Between Stockholdees — Consteuction 

AND DUBATION. 

The members of a partnership organized a number of subsldiary cor- 
porations ; the stock interest of each partner therein being in proportion 
to his interest in the partnership, whlch handled their business as selling 
agent, receiving stated commissions therefor. On the death of one partner 
the partnership was renewed, his legatees taking his place therein, and 
in accordance with the same agreement défendant corporation was or- 
ganized, its stock proportionately divided, and to it was transferred ail 
of the stock of the subsldiary companies; the agreement providing that 
it should be "the absolute owner of everything hereby and in pursuance 
hereof conveyed to it, so ttiat there shall be no further or other right in 
any of the parties, except as members" of défendant as represented in 
its shares of stock, and that neither of the parties should sell or dispose 
of any stock of défendant or interest therein during the continuance of 
the partnership. The agreement further provided that défendant "does 
and shall employ and shall operate through the sald flrm * * * so 
long as said partnership shall continue." Seld that, on the withdrawal 
of some of the members from the flrm, although it continued under the 
same name and to some extent under the same management, the agree- 
ment to employ it as managing agent for défendant and its subsldiary 
companies, and to pay the commissions on their business, ceased to be 
effective or binding on the retiring members, who by their retirement lost 
their proportionate interest in such commissions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 702, 703 ; 
Dec. Dig. <S=>187.] 
i. Coepoeations <g=>316 — Dieectoes — Fiduciaey Relations ro Stockhold- 
ees — Individual Benefxt feom Contbact. 

The majority directors of a corporation, which owned ail of the stock 
of a numl)er of subsidlary companies engagea in mining iron ore and 
related industries, in making a contract employing a partnership, of 
which they were also members, agent to manage the business and sell 
the products of ail such companies at rates of commission aggregating 

^ps>FoT other cas©s ses same toplc 4 KEY-NIJMBEJR In âU Key-Numbered Dlgests & Indexés 
227 F.— 22 
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several hundred thousand dollars a year, occupled a flduciary relation 
toward minority stockholders, and hâve the burden of proof to show 
that the contract Was fair and reasonable and for the best interests of 
the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1401, 1402, 
1404-1406, 1408, 1409, 1412-1414; Dec. Dig. <©=5316.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio; William L. Day, Judge. 

Suit in equity by Parthenia Burke Ross against the Quinnesec Iron 
Mining Company, Price McKinney, James W. Corrigan, Fred W. 
Steinen, James E. Ferris, Andrew Squire, and Corrigan, McKinney 
& Co., a partnership. Decree for défendants, and complainant appeals. 
Reversed. 

S. H. Toiles, of Cleveland, Ohio (Toiles, Hogsett, Ginn & Morley, 
of Cleveland, Ohio, and Robert McCarter, of Newark, N, J., of coun- 
sel), for appellant. 

Frank H. Platt, of New York City, for appellee Burke, 

Thomas M. Kirby, of Cleveland, Ohio, for appellee Squire. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for other 
appellees. 

Before WARRINGTON, KNAPPEN, and DENISÛN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This appeal is from a final decree on 
pleadings and proof s, dismissing a bill filed by a minority stockholder 
in the Quinnesec Iron Mining Company, seeking relief against the pay- 
ment by that company to the firm of Corrigan, McKinney & Co. of 
commissions upon sales of iron ore and pig iron produced by the Quin- 
nesec Company's subsidiaries. 

In 1894 the copartnership of Corrigan, McKinney & Co. was f ormed, 
composed of James Corrigan, Price McKinney, and Stevenson Burke, 
for the sale of iron ore and pig iron produced by others. The firm 
gradually acquired interests in various mining properties, f urnaces, 
coal, and other minerai lands, and engaged in mining and smelting op- 
érations on its own account, largely through other corporations formed 
for the purpose, in ail of which corporations and in ail properties ac- 
quired the respective partners held interests corresponding to their in- 
terests in the partnership, viz. : Corrigan, 40 per cent. ; McKinney, 
30 per cent. ; and Burke, 30 per cent. — the entire business being op- 
erated through the agency of the firm. Judge Burke died in 1904, leav- 
ing one-fourth of his holdings in the firm and properties mentioned 
to his widow, one-fourth to his granddaughter, the complainant, and 
one-half to his grandson, Edmund S. Burke, Jr. Thereupon (in 1905) 
an agreement was made, continuing the partnership under the old 
name (Judge Burke's interests being represented by his widow, grand- 
daughter, and grandson), and in connection therewith the Quinnesec 
Iron Mining Company was formed, and to it were conveyed ail the 
stocks in subsidiary corporations owned by the partnership (except 
certain qualifying shares) and ail other partnership property, except 
that certain boats were to be held by Corrigan, and a mining property 
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In Mexico by McKinney, as trustées, respectively, for the Quinnesec 
Company; another subsidiary furnace company being formed in con- 
nection with the gênerai arrangement. A written agreement evidencing 
the situation expressly declared the Quinnesec Company to be "the 
absolute owner of everything hereby and in pursuance hereof con- 
veyed to it, so that there shall be no further or other right in any of 
the parties, except as members of the Quinnesec Iron Mining Company 
as represented in its shares of stock," provided that neither of the 
parties "shall sell or dispose of any Quinnesec stock or interest there- 
in during the continuance of the partriership, but will leave the gênerai 
business agency of said company and the conduct of ail the business 
of said partnership as heretof ore" ; and the Quinnesec Company agreed 
that "it does and shall employ and shall operate through the agency 
of said firm of Corrigan, McKinney & Co. so long as said copartner- 
ship shall continue." 

The Quinnesec Company thus holds the stock of 22 subsidiaries, 
including several mining companies, in each of several différent states 
(the majority operating under leaseholds or royalty), four iron furnaces, 
one company operating ore docks in Cleveland, two terminal railways, 
and an electric company and two watef companies (the electric com- 
pany and one water company said to be public service corporations as 
well), and two mines in Mexico producing gold, silver and copper. A 
Steel plant is in course of construction at Cleveland. McKinney is 
the président of the Quinnesec and of each of the subsidiary companies 
and votes the stock of the latter at annual meetings. The entire op- 
érations of the Quinnesec and of ail of its subsidiaries hâve been and 
are carried on through the business agency of the partnership, of which 
McKinney is now the active head. The firm acts as banker for the 
Quinnesec; the latter, which is not operating, carrying no bank ac- 
count, and the operating subsidiaries carrying only the necessary local 
accounts for working purposes. Ail cash items, both of receipts and 
disbursements, relating to the Quinnesec or to any of its subsidiaries, 
are entered in the first instance upon the partnership books, entries 
being carried therefrom into the Quinnesec books, and therefrom dis- 
tribution made to the proper operating subsidiary. The bank account 
pertaining to the entire business of the Quinnesec and its subsidiaries 
(except the local accounts mentioned) is carried by Corrigan, McKin- 
ney & Co. The subsidiaries pay no dividends directly ; their balances, 
whether profit or loss, being taken over by the Quinnesec. The latter 
has paid dividends every year until 1911. During a portion of the 
year the Quinnesec has a crédit cash balance in the hands of Corrigan, 
McKinney & Co. During the portions of the year in which borrow- 
ing is necessary, loans are made on paper of subsidiary corporations 
indorsed by the partnership. 

Sales of iron ore are made by Corrigan, McKinney & Co., as agents, 
and sales of pig iron by the companies by Corrigan, McKinney & Co., 
agents. Customers' paper is made sometimes to Corrigan, McKinney 
& Co., sometimes to them as agents, sometimes to the given mining 
company. Ever since the Quinnesec was formed, Corrigan, McKinney 
& Co. hâve feceived a crédit of 10 cents per ton on iron ore sold and 



340 227 FEDERAL UEPORTER 

25 cents per ton on sales of pig iron; this commission being divided 
among the members of the firm in proportion to their interests there- 
in. In 1907 Burke, Jr., retired from the firm on account of some dis- 
satisfaction on his part, and remained ont for two years, retaining, 
however, his interest in the Quinnesec. Corrigan died in December, 
1908. Thereupon the firm was reorganized; Burke, Jr., returning, 
Corrigan's 40 per cent, being represented by his estate, and the other 
holdings being the same as in 1905. Following Corrigan's death, Mc- 
Kinney was given salaries as président, nominally paid by each of 12 
subsidiary corporations, in the. amount of $5,000 each, thus totaling 
$60,000. Later, by consolidation of two of the companies with others, 
the salary was reduced to $50,000. 

In May, 1911, Burke, Jr., and complainant withdrew from the firm, 
whereupon McKinney, Corrigan, Jr. (who was residuary legatee of his 
father's estate), and Mrs. Burke reorganized on June 1, 1911, under 
the old firm name of Corrigan, McKinney & Co. On the next day 
the reorganized firm was, by action of the directors of the Quinnesec 
at its annual meeting, appointed sales agent of the corporation and its 
subsidiaries for the ensuing year, but without any commissions ; actual 
expenses alone to be paid. In 1912, however, the Quinnesec Company, 
by action of its directors, appointed Corrigan, McKinney & Co. its 
sales agent for the following year, on the scale of commissions prevail- 
ing up to 1911. Under this action of 1912, the firm drew for the year 
commissions amounting to $392,357.15; its expenses being $76,743.36, 
leaving a net profit for the year as sales agent of $315,613.79. Of 
thèse commissions $247,558.90 was for the sale of iron ore, while $144,- 
798.25 was for selling pig iron. Included in the commissions for 
handling iron ore are items amounting to $102,943.02 for ore sold by 
certain Quinnesec subsidiary companies to others of its subsidiaries. 
Mr. Squires, who came upon the Quinnesec directory a few weeks 
after the action of June 1, 1911 (representing Burke, Jr.), was the 
only director voting against the allowance of commissions for 1912. 
The net profits of the Quinnesec for that year were about $1,900,000 
after deducting the commissions referred to. Mr. Squires' motion that 
a dividend upon the stock be declared was not supported. The de- 
fendants Steinen and Ferris are Quinnesec directors and employés; 
Ferris (the Quinnesec's secretary) being, with McKinney and Corri- 
gan, Jr., a trustée of the estate of Corrigan, Sr. So far as appears 
by the record, the stockholdings in the Quinnesec are the same as when 
that Company was organized in 1905, unless as respects a few qualify- 
ing shares. 

The bill (filed on behalf of ail stockholders) prays that the commis- 
sion contract of 1912 be declared void, and Corrigan, McKinney & 
Co. required to account for their profits thereunder, and that the latter 
and the Quinnesec Company be enjoined from renewing that contract, 
or making any other similar contract involving the payment of com- 
missions to.that firm as sales agent. 

[1] Before considering the merits, two objections made by défend- 
ants must be disposed of . One is that plaintiff is not entitled to main- 
tain this action, for the reason that it does not appear that she suffi- 
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ciently appealed to the board of directors, or to the stockholders, if 
necessary. The bill, however, allèges that plaintiff has not made re- 
quest of the officers and directors to bring the action "because of the 
fact that such request would be a useless and idle performance," and 
that the défendants, McKinney and associâtes, who made the contract 
and benefit by it, are in the absolute control of the affairs of the Quin- 
nesec. The record fully sustains thèse allégations. The requirement 
of gênerai equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv) in the 
respect referred to was thus met. Doctor v. Harrington, 196 U. S. 
579, 587, 25 Sup. Ct. 355, 49 L. Ed. 606; Delaware & Hudson Co. 
V. Railway Co., 213 U. S. 435, 446, 29 Sup. Ct. 540, 53 L. Ed. 862 ; 
Rogers v. N. C. & St. L. R. R. Co. (C. C. A. 6) 91 Fed. at page 307 
and foUowing and page 313, 33 C. C. A. 517; Hyams v. Calumet & 
Hecla Min. Co. (C. C. A. 6) 221 Fed. 529, 538, — C. C. A. — . 

[2] It is also objected, but not argued, that the court has no juris- 
diction to grant the relief prayed, for the reason that the subsidiary 
corporations whose products are sold are not made parties; several 
of them being corporation^ of states other than Ohio and over which 
the court below has no visitorial power. This objection is plainly with- 
out merit. The contract in question was made by the Quinnesec Com- 
pany, which owns the entire capital stock of its subsidiaries and ab- 
solutely Controls them. As appears from what has already been said, 
payments under the agency contract ultimately and equitably come 
directly from the Quinnesec Company, which (as well as the members 
of Corrigan, McKinney & Co.) is before the court, and over thèse de- 
fendants the court below has complète jurisdiction to enforce such de- 
crees as it may make. L. & N. Ry. Co. v. Western Union Tel. Co. (C. 
C. A. 6) 207 Fed. 1, 6, 124 C. C. A. 573, and cases there cited. 

[3] Turning to the merits: Défendants urge that the agreement 
contained in the 1905 contract, that the Quinnesec business be carried 
on through the firm of Corrigan, McKinney & Co., is still eflfective, and 
that the action of the Quinnesec directors in June, 1912, appointing the 
reorganized firm of Corrigan, McKinney & Co. sales agent upon the 
commissions stated, was expressly authorized by the agreement of 
1905. The contention is that, although according to the strictly légal 
view, and in the absence of intention otherwise, the partnership of 
Corrigan, McKinney & Co. existing in 1905 would hâve been dis- 
solved by the withdrawal of plaintiflf and Burke, Jr., in 1911, the par- 
ties in making this contract had référence to the firm as known in the 
trade and banking world, "regardless of the membership therein from 
lime to time, and that they intended this firm to remain agent so long 
as it continued to do business under the same management or as the 
same continuing entity," and that the firm as reorganized in 1912 was 
substantially the same management and the same -entity. 

There are authorities which recognize a modem tendency to treat a 
partnership for some purposes as distinct from the individuals com- 
posing it ; but we think the case hère is not brought within the prin- 
<:iple of those cases, for we think an intention that the contract should 
be so construed does not appear. At the time the contract of 1905 
was made both Corrigan and McKinney were actively connected with 
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the management of the business ; indeed, it is said on defendant's be- 
half that the services of Judge Burke had been largely of an advisory 
and financial nature. AU the holders of stock in the Quinnesec were 
members of the then existing firm, and their interests in that firm were 
identical with their stockholding interests. It was thus immaterial to 
the parties concerned (and a mère matter of bookkeeping) whether a 
portion of the profits of the Quinnesec Company's business was first 
divided ratably between stockholders under the name of commissions, 
or whether the entire distribution was by way of dividends upon stock, 
except that the withdrawal of the so-called commissions had at least 
the effect of assuring the annual retum of profits to that extent to the 
stockholders, instead of accumulating them by way of additions to 
capital. That the parties had in mind that the employment of the firm 
was conditional upon the identity of interest as stockholders and as 
partners is fairly indicated, we think, by the récital in the 1905 agree- 
ment that the interests of the parties in the several conjpanies and 
properties hâve been kept the same as their several interests in the 
partnership business, by the provision agaînst the selling or disposing 
of stock by either party "during the continuance of the partnership," 
by the stated purpose of the agreement that the stock should be held 
"in the same proportion as their several interests in said partnership," 
by the further provision that "there shall be no further or other right 
in any of the parties except as members of the Quinnesec Iran Mining 
Company as représentée in its shares of stock," by the stated purpose 
that "upon dissolution of the partnership there may and shall be defi- 
nite ownership to the various partners or their représentatives of their 
proportionate interests in the properties through their holdings of the 
Quinnesec stock," as well as by the limitation upon the Quinnesec's 
obligation to employ the firm "sa long as said partnership shall con- 
tinue." 

It is also to be noted that the contract relied upon did not merely 
provide for the payment of commissions on sales of products, but 
transferred to the firm the entire business management of ail the cor- 
porate activities of every kind. If it be assumed stockholders hâve 
power under the Ohio statutes to permanently deprive the directors 
of control over the ordinary management of corporate activities, surely 
an intention so to do must be evidenced by language more explicit than 
found in the agreement in question. That the parties regarded the 
partnership as dissolved by the withdrawal of one or more of its mem- 
bers plainly appears; for example, when Burke, Jr., in 1907 gave 
notice that he did not wish longer to remain in the firm, Corrigan wrote 
that "at the end of the fiscal year, May 1, 1907, the firm of Corrigan, 
McKinney & Co. will be dissolved by reason of your dissatisfaction 
and notice" ; and it appears that McKinney, at least, more or less re- 
luctantly permitted plaintiff (on Burke, Jr.'s, sohcitation) to remain 
in the 1Jien reoi-ganized firm. Moreover, in the new arrangement of 
1907, Corrigan and McKinney divided between themselves the 15 per 
cent, interest formerly held by Burke, Jr., and the written agreement 
expressly provided that "the partnership is to continue so long as it 
is mutually satisfactory." So far as appears f rom the record, no new 
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contract was made on Burke, Jr.'s, return in 1909, except that he 
resumed his 15 per cent, interest surrendered to that extent by the Cor- 
rigan estate and McKinney. Again, when Burke, Jr., in 1911 notitied 
McKinney of his détermination to withdraw, McKinney, according to 
his testimony, said, "The firm will be dissolved as of to-day, Jime 1, 
1911." Moreover, that the members of the reorganized firm regarded 
the agreement of 1905, with référence to the employment of Corri- 
gan, McKinney & Co., as terminated, convincingly appears from the 
action of June 2, 1911, under which for the first time in the history of 
the Quinnesec Company any board action was taken for the employ- 
ment of the firm, and this action expressly provided that the services 
be rendered "without commissions and other compensations other than 
the expense attending such services." While an attempt is made to 
explain this action consistently with the claimed continuation of the 
1905 agreement, the explanation is not satisfactory. It thus appears 
that défendants are not in position to question the power and right 
of complainant and Burke, Jr., to withdraw from the firm in 1911 ; 
and it seems clear that their withdrawal ended whatever absolute right 
the original firm of Corrigan, McKinney & Co. may hâve had by vir- 
tue alone of the 1905 contract to act as business, financial, and selling 
agent of the corporations. 

[4] The important question thus is whether the action of the Quin- 
nesec directors in June, 1912 (and this was followed by like action in 
1913), contracting with Corrigan, McKinney & Co. for the sale of 
iron ore and pig iron on the commissions stated, was a fair and rea- 
sonable transaction ; that is to say, whether the payment of the com- 
missions in question is under existing conditions a fair and reasonable 
corporate expense. As Corrigan, McKinney & Co. practically con- 
trolled the action of the board, and thus in effect were on both sides 
of the contract, the directors representing this control occupied a 
fiduciary relation toward the minority stockholders (Jackson v. Ludel- 
ing, 21 Wall. [88 U. S.] 616, 624, 625, 22 L. Ed. 492; Koehler v. 
Iron Co., 2 Black, 715, 17 L. Ed. 339; 3 Clark & Marshall on Cor- 
porations, at page 2289; Hyams v. Calumet & Hecla Min. Co. [C. C. 

A. 6] supra, 221 Fed. at page 537, C. C. A. , and cases there 

cited); and the burden is on them to show that the contract was a 
fair and reasonable one as respects the minority stockholders (Sage 
V. Culver, 147 N. Y. 241, 247, 41 N. E. 513; Harrison v. Thomas 
[C. C. A. 5] 112 Fed. 22, 29, 50 C. C. A. 98; Robotham v. Insur- 
ance Co., 64 N. J. Eq. 673, 710, 53 Atl. 842 ; Miner v. Ice Co., 93 
Mich. 97, 111, 112, 53 N. W. 218, 17 h. R. A. 412; Hyams v. Calumet 
& Hecla Min. Co., supra, 221 Fed. at page 540, C. C. A. ). 

Plaintiff claims that there is no reason why the selling of iron ore 
and pig iron should not be done directly by the corporation instead 
of through sales agents. Défendants, on the other hand, insist that 
such agency is for the best interests of the corporation, because both 
of the acquaintance and standing of Corrigan, McKinney & Co. in 
the market as sellers and the necessity of using their crédit in financing 
the corporations. An agreement under conditions existing in 1905 
that the corporation should act through the business agency of the 
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firm as then constituted was not unnatural, and as circurnstances then 
existed seems to hâve presented no élément of unfairness. There 
was complète identity of interest between stockholders and partners. 
A liquidation of the firm's business was made unnecessary, a resuit 
doubtless desired by ail interests. The Quinnesec Company was just 
organized and was practically unknown to the business world. Its 
capital, while substantial, was but a small fraction of its présent hold- 
ings. Both Corrigan and McKinney were actively connected with the 
management and neither drew any salary. Conditions hâve since 
changed materially; the identity of stockholding and partnership in- 
terests has ceased ; Corrigan, Sr., has died, and, so far as appears by 
the record, McKinney is the only mémher of the firm whose personal 
relations are of especial value to the partnership or to the corporation. 
Burke, Jr., who while a member of the firm seems to hâve been em- 
ployed by it or by the corporation on a salary, has now apparently no 
connection with the business in any capacity except as stockholder. 
Since Corrigan's death McKinney has drawn salaries amounting to 
$50,000. The net corporate assets hâve increased from $2,750,0(X) in 
1905 to nearly $17,000,000 in 1913 (taking no account of the value of 
leasehold interests), after paying in' the 8 years nearly $3,800,000 in 
dividends. During the year in question liie minority has not only 
paid 2214 per cent, of McKinney's salary of $50,000 (of which no com- 
plaint is made), but the same percentage of the net commissions of 
$315,000, assumingthat the expenses of sales directly by the corporation 
would be no more than those of the firm. There is no reason to think 
that the expense of corporate sales direct would be any greater than 
through the médium of Corrigan, McKinney & Co., for the business 
of the firm and of the corporation is carried on in the one office, under 
the one supervision, and the bookkeeping apparently donc by the same 
force of accountants. It would seem that the bookkeeping expense 
would be decreased, rather than otherwise, by a system of direct cor- 
porate sales and management, and no increase in any other direction 
has been suggested. 

The firm of Corrigan, McKinney & Co. doubtless in 1905 had a 
good will of the selling business as distinguished from tlie corporation, 
and it is not improbable that this good will still exists to some ex- 
tent, and apparently McKinney now represents that good will so far 
as it can be represented by one individual. But it is difficult to be- 
lieve that the corporation, representing a combined output of about 
$17,000,000 per year, could not.sell its products as advantageously in 
the name of the corporation or of the respective subsidiaries, through 
McKinney as its président, as in the name of the firm. ■ It is quite 
likely that in 1905, and for some time thereafter, the use of the firm 
name and indorsement (although the firm as such has no capital) has 
made financial opérations more easy, and to a limited extent that may 
still be true. But there seems no good reason for thinking that the 
corporation cannot now readily, through its présent officers, raise upon 
its own crédit (assuming that its financial condition is fuUy known) 
the sums necessary for the ordinary opération of its business, as well 
as the temporary loans needed for steel-plant construction. Its tem- 
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porary borrowings during the 8 years from 1905 to 1913 hâve ranged 
from $200,000 to $1,400,000 per year, or an annual average of about 
$628,000. On April 13, 1913, its cash balance in the hands of Corri- 
gan, McKinney & Co. was $1,816,593.53, which is larger than its bor- 
rowings for any year up to that time. 

The ultimate question is: Should the minority stockholders equita- 
bly be called upon to pay a proportionate part of the large commis- 
sions in question as considération for such market and financial pres- 
tige as may resuit from the continued use of the firm name as sales 
and financial agent. Plaintiff is in no way estopped to raise this ques- 
tion, either by taking. profits since 1905, by acquiescing in the 1907- 
1909 arrangement, or by the fact that the members of the présent firm 
hâve refrained from building up an outside business or otherwise. 
The minority interests hâve seasonably protested against the 1912 ac- 
tion. The acts for which compensation is sought are plainly within 
the statutory powers of the corporation. Upon the record, we think 
the ultimate question above stated must be answered in the négative. 
Indeed, we think the action of 1911, dispensing with the payment of 
commissions, is itself a fairly cogent admission that their imposition 
would be inéquitable. It is perhaps likely that the actuating reason for 
the withdrawal of plaintiff and Burke, Jr., from the firm in 1911 was 
dissatisfaction with the steel plant project, which involves an invest- 
ment of from $6,000,000 to $7,000,000 (this might absorb net profits 
for four years or so from 1912), and their unwillingness to jeopardize 
their personal fortunes through liability on loans therefor. The re- 
fusai of the majority to pay dividends in 1912, and again in 1913 is 
said to be due to the policy of accumulating funds to meet such in- 
vestment. But the fact that the majority may find it necessary, in or- 
der to carry the project through, to incur personal liability on loans for 
construction expense, does not, in our opinion, hâve any tendency to 
justify the payment to the majority of the commissions in question. 

There is évidence that many mining companies sell through com- 
mission agents, and that the commissions under the contract in question 
are no more than usually paid commission brokers, and no more thau 
paid Corrigan, McKinney & Co. before the 1905 reorganization. But 
that considération is not décisive ; for, while the majority bas powei 
to détermine the question of internai policy whether to sell directlj' 
or through agents, the Quinnesec Company has never entered upoi, 
this policy dissociated from the management of the firm of Corrigan, 
McKinney & Co., and it by no means follows that the members of the 
latter firm would favor the policy of a separate selling agency, were 
they required to pay liy^ per cent, of such expense, and thus suffer a 
corresponding diversion of income. The presumption is to the con- 
trary, not only generally, but specifically, from the fact that in 1911 
the firm made the sales without compensation, instead of employing an 
outside agent. 

That Mr. McKinney's services to the business are and hâve been 
highly valuable plaintiff freely concèdes, and the record compels sucb 
concession. Indeed, its success, especially since Corrigan's death, seem^ 
largely due to his personal efforts. Whatever his individual service";' 
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are actually worth, the board of dîrectors, of course, has power to 
award him by way of corporate officiai salary, and we see no reason 
why, in determining such salary, the board may not take into account 
the period since the 1912 contract was made, provided, in its judgment, 
his présent salary is inadéquate. But the record discloses no sufficient 
reason for the payment to any one of commissions on sales as such, 
much less that the other members of the présent firm of Corrigan, 
McKinney & Co. should receive pay for which they are not shown 
to render corresponding service. If for reasons sentimental or other- 
wise the majority in control of the corporation prefers to continue to 
do business through the médium of the firm, plaintiff does not object 
thereto. Her objection is to the diversion of income as compensation 
for services performable by the corporation' direct. We think she is 
entitled to this relief. 

We may add that the propositions that the firm performs large serv- 
ic'es which ordinary sales commissions do not cover, and that certain 
of the subsidiary corporations pay McKinney no salary, require little 
considération, in view of what has already been said. The entire of the 
salaries paid is regarded in equity as paid by the Quinnesec. The 
criticism upon payment of commissions is directed to their payment at 
ail, upon the view that the employment of commission sales agents is 
not shown to be reasonably necessary under existing conditions. 

It follows that the decree of the District Court should be reversed, 
with costs, and the cause remanded to that court, with directions to 
enter decree in accordance with the prayer of the bill, and to take such 
further proceedings therein as the case may require, not inconsistent 
with this opinion. 
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In re BANK OF SULLY, lOWA. 

(Circuit Court of Appeals, Elglith Circuit fiepteinber 21, 1915.) 

No. 4422. 

1. AssiGNMENTs ®=»49— Equitable Assiqnmeni^Bili. of ExcnANGE— Collat- 

éral Held et Dkawee. 

A draft issued by a bank In the usual course of business on a corres- 
pondent bank, which holds collatéral to secui-e the drawer's account gen- 
erally, does not, as between the drawer and payée, operate as an équita- 
ble asslgnment of any Interest In such collatéral. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dlg. §§ 85-98 ; Dec. 
Dig. <g=>49.] 

2. Bankruptcy ®=j345 — Olaims Entitled to Pkiority — Trttst Funds. 

ïbe fact that a bankrupt bank converted and dlssipated the proceeds 
of a note sent to It for collection does not operate to give the owner of 
the note a lien upon, or right to priority of payment froin, the gênerai 
assets of the bankrupt, to the préjudice of its gênerai creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 534, 
539, 540 ; Dec. Dig. ®=»345.] 

â=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 



MACT V. KOEDBNBECK 347 

Appeal f rom the District Court of the United States for the South- 
ern District of lowa ; John C. Pollock, Judge. 

In the matter of the Bank of Sully, lowa, bankrupt. From an order 
awarding priority to the claim of Herbert Roedenbeck, E. B. Macy, 
trustée, appeals. Reversed. 

Herbert Roedenbeck flled a réclamation pétition with the trustée In bank- 
ruptcy, for the purpose of impressing a trust upou the gênerai assets of the 
bank in the tnistee's hands. The référée allowed the claim as a prior claim, 
to participate with other claims of the same class asainst the actual cash com- 
ing into the hands of the trustée at the time the pétition in bankruptcy was 
flled, together with any additions to that fund whicli may corne into the hands 
of the trustée from the recovery of voidable préférences, and that when that 
fund Is exhausted the balance of said claim shall be allowed as an unsecured 
claim against sald estate, to participate in any and ail dlvidends declared 
therein. A pétition for review of thls order of the référée was filed by sald 
Roedenbeck, and the judge of said court thereafter reversed the décision of 
the référée and set aside such order and directed the trustée to make payment 
of the full face value of the petitloner's demand, if the assets of the estate in 
his hands are sufliclent for such purpose. H not, then to pay the same to the 
estent of the assets in his hands not othenvlse by law ai)propi-iated, thus 
impresslng such trust upon the entité assets of the bank in the trustée'» liauds. 
Xhe trustée appeals. 

John E. Cross, of Newton, lowa, for appellant. 
Charles S. Bradshaw, of Des Moines, lowa, for appellee. 

Before HOOK, Circuit Judge, and YOUMANS and ELLIOTT, 
District Judges. 

ELLIOTT, District Judge. Upon the facts, in se far as they are 
material, there is no controversy. Prior to April 17, 1914, the Bank 
of Sully, lowa, was a copartnership, composed of Fred C. Andréas 
and Frank G. Sherman. Both the copartnership and the individual 
members thereofi were thereafter, on April 30, 1914, duly adjudged 
bankrupts, and E. B. Macy qualified as trustée May 13, 1914. 

In March, 1914, Herbert Roedenbeck, a résident of Texas, sent 
by United States mail, for collection, a note for $2,200, given by 
Emerson Sherman, which note was inclosed in a letter reading as 
f ollows : 

"Inclosed find warranty deed from Herbert Roedenbeck to Emerson 'S|her- 
man, of Sully, lowa, covering the west half of section 67, T. & N. O. survey, 
Jefferson Co., and also abstract of title and sis vendor's lien notes. Further, 
a promissory note of $2,200 given by Mr. Slierman, dated October 13, 3913, 
and due on or before March 15, 1914, drawlng 7% interest from date until 
paid. Please surrender the deed to Mr. Sherman as soon as he has paid the 
amouut of the note and interest and has slgned the vendor's lien notes, and 
also surrender to us his copy of the purchase contract Klndly send us draft 
for the amount of the collection, slgned vendor's lien notes, and surrender 
purchase contract to this office." 

April 17, 1914, the Bank of Sully coUected the amount due on 
the note, $2,278.72, receiving in payment a check for the sum of 
$2,466, drawn by Meredith & Meredith, on the First National 
Bank of Newton, lowa, payable to John H. Sherman, and by him 
indorsed, in blank, and delivered to the said Bank of Sully, receiving 
either cash or crédit for the balance from the bank, the deed, abstract, 
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and note above referred to. On April 17, 1914, on receipt of the 
Meredith & Meredith check, tlie cashier of the Bank of Sully drew its 
drafit on its correspondent, the lowa National Bank of Des Moines, 
in favor of Théodore B. Koch & Co., Roedenbeck's agents, for $2,- 
278.72, and indosed the draft with its statement, as follows : 

"We herewith enclose our draft, No. 2238, on lowa National Bank, for 
$2,278.72, in payment of the foUowing collections: 

Emerson Sherinan $2,200.00 

Interest i 78.72 

Total collecter! , $2,278.72 

Amount remitted $2,278.72" 

— and mailed the same to said company at Houston, Tex. This 
draft was, upon the receipt thereof, deposited by Roedenbeck, April 
20, 1914, in the Union National Bank of Houston, Tex., forwarded 
by said bank to its St. Louis correspondent for collection, and from 
there forwarded to the lowa National Bank of Des Moines, where 
it was presented, dishonored, and protested April 25, 1914. By the 
time the draft was returned to Roedenbeck, the Bank of Sully had 
closed its doors, the pétition in bankruptcy having been filed against 
said bank on April 28, 1914, and he bas never received any part of 
bis claim against said bank therefor, though demand bas been duly 
made. 

As shown by the books of the Bank of Sully, its account with 
the lowa National Bank, at the close of business April 16, 1914, 
was overdrawn $164.60; April 17th, $2,456.22; ISth, $2,456.60; 
20th, 82,471.36; 21st, $6,144.66; 22d, $6,465.71; 23d, $6,497.73; 
24th, $7,173.71; 25th, $6,492.84; 27th, $6,592.84. At the time the 
draft to Roedenbeck was drawn, the said lowa National Bank held 
collatéral of the Bank of Sully, ùnder an arrangement that it should 
be in the sum of not less than $8,000, and when such draft was 
presented for payment on April 25th, and payment refused, such 
collatéral amounted, above the amount of the overdraft then existing, 
to about $7,000, and after that date the lowa National Bank con- 
verted sufficient of such collatéral to pay its then overdraft, and there- 
after returned to the trustée in bankruptcy the balance of such col- 
latéral. 

When the Bank of Sully drew Roedenbeck's draft against tlie 
lowa National Bank, its cashier supposed the lowa National Bank 
would pay the draft. The Bank of Sully had been issuing drafts 
on said lowa National Bank, and "sent remittances there most every 
day," and knew and took into considération that it had collatéral 
with them to secure any overdraft. The said lowa National Bank 
had paid checks drawn on it by the Bank of Sully, and had not dis- 
honored checks prior to that time. The cashier of the Bank of Sully 
knew its account had been overdrawn when he drew the draft in 
question. The lowa National Bank had been honoring the drafts 
of the Bank of Sully. It had, prior to that time, called the cashiet 
of| the Bank of Sully up and told him its account was overdrawn, 
and he at once sent $5,000 to the bank, The lowa National Bank 



MACY V. KOEDENBECK 



349 



did not say that they would honor overdrafts — simply asked the Bank 
of Sully to send up cash and collatéral security. 

The Bank of Sully expected that the lowa National Bank would 
permit them to overdraw enough to cover the draft to Roedenbeck, 
with the collatéral he had with them, and the cashier of the Bank of 
Sully al.so supposed it would get other money in to remit to the 
lowa National Bank. There wa:s no agreement that the lowa Na- 
tional Bank was to use the collatéral, and there was no promise that 
it would, and no obligation to pay overdrafts of the Bank of Sully. 
The lowa National Bank had never had occasion to sell or call in any 
of the collatéral of the Bank of Sully in order to pay its account. 
It simply held it, and retumed it to the Bank of Sully as the officers 
of the bank remitted for it, and the expectation ofi the cashier of 
the Bank of Sully when it issued the draft to Roedenbeck, was that 
the Bank of Sully would get enough remittances to the lowa National 
Bank to take care of this draft and make up its overdraft. 

On April 17, 1914, the check of Meredith & Meredith, for $2,466, 
paid to the Bank of Sully by Sherman, in payment of the Roedenbeck 
collection, was by the Bank of Sully stamped with the following in- 
dorsement : 

"Pay to the order of any bank, banker, or trust company. AU prior in- 
dorsements guaranteed. April 17, 1914. 

"Bank of Sully, F. G. Sherman, Cashier." 

And the same was forwarded by the Bank of| Sully to the Con- 
tinental & Commercial National Bank, its correspondent, for deposit to 
its crédit, and it was so received and used by said bank, and wa& 
paid by the bank upon which it was drawn. At the beginning of 
business on April 17th the account of the Bank of Sully showed 
an overdraft at the said Continental & Commercial National Bank of 
Chicago, of $117.74; and the overdrafts at the close of each day 
until it closed its doors were as follows: 17th, $131.64; 18th, $232.- 
89; 20th, $1,426.57; 21st, $1,460.47; 22d, $369.82; 23d, $122.82; 
24th, $1,436.18; 25th, $1,534.51 ; 27th, $1,555.92. 

From a stipulated statement of the business transacted between 
the Bank of Sully and tl^e Continental & Commercial National Bank 
of Chicago, it appcars that, on the same day that the check repre- 
senting the payment of the Roedenbeck note was sent to the Chicago 
bank, that bank sent to the Bank ofi Sully, for crédit, cash items ag- 
gregating $2,474.26, and charged them to the account of the Bank 
of Sully, lowa. It further appears that, after crediting the Bank 
of iSully with the check received in payment of the Roedenbeck 
note and another small item, and charging the Bank of Sully with the 
cash items sent it for collection and crédit on the same day, the ac- 
count of the Bank of Sully with the Chicago bank showed an over- 
draft of $131.64, and the account of the Bank of Sully with the 
Chicago bank was overdrawn upon the close of business each day 
thereafjter until it closed, in the sums above stated. The Bank of 
Sully loaned no money and received no bills payable after making 
the Roedenbeck collection, and no other property of any kind was 
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acquired by the Bank of Sully £rom the time they made thîs collection 
for claimant until the filing of the pétition in banktuptcy. 

After the close of banking hours on April 27th the bank never 
again opened. That evening, after the close of business, John H. 
Sherman and H. M. Gove, both relatives of the cashier of the bank, 
were présent and discussed the situation, that the bank was insolvent. 
They were both gênerai depositors of the bank, having money to their 
crédit, and the former drew his check for $745, the latter drew 
his check for $500, and both received the amount therefor; the 
checks being left on the spindle and never entered on the bank's 
books, such books having been closed and balanced for the day. 
The trustée is proceeding against them to recover the proceeds of 
thèse checks from Sherman and Gove respectively. At the time 
the bank closed on the 27th, the cash balance was $1,671.46. After 
the two checks above referred to were paid by the càshier, this was 
reduced to $426.70, and this is the amount of cash that came into 
the hands of the trustée belonging to said bankrupt. 

October 12, 1914, Roedenbeck filed an amended réclamation péti- 
tion, issue was joined, and the referee, on the 18th day of November, 
1914, duly entered an order in substance: (a) Denying and dismiss- 
ing the claim of the petitioners to an équitable assignment by the 
bankrupt of the collatéral of the Bank of Sully held by the lowa 
National Bank of Des Moines, lowa. (b) Allowing the claim of the 
petitioner to any and ail proceeds of the said petitioner's property, 
the same being the proceeds of the said collection, coming into the 
hands of the trustée; and it was further thereupon ordered by the 
referee that Roedenbeck's claim be allowed as a prior claim to par- 
ticipate with other claims of the sa:me class against the actual cash 
coming into the hands of the trustée at the time the pétition in bank- 
ruptcy was filed, to wit, $426.70, together with any additions thereto 
which may come into the hands of the trustée from the recovery of 
voidable préférences. It was further ordered that, when the claim 
of Roedenbeck and other claims of the same class hâve participated 
therein until the said fund is exhausted, then the balance of said 
claim shall be allowed as an unsecured claim against the estate, to 
participate in any and ail dividends declared. 

November 20, 1914, Roedenbeck filed a pétition for review of such 
order, predicating error on the part of the referee as follows : (1) The 
referee erred in denying and dismissing the petitioner's claim against 
certain of said assets for and on account of an alleged équitable assign- 
ment thereof. (2) Said referee erred in refusing and denying the peti- 
tioner the right to recover said claim in full out of the proceeds of the 
collatéral of said bankrupt held by the lowa National Bank at the time 
petitioner's check or draft was drawn and afterwards delivered to the 
trustée. (3) Said referee erred in refusing and denying the petitioner 
fhe right to recover said clajm in full from the proceeds of said bank- 
rupt estate in the hands of the trustée. 

Such proceedings were had that the judge of said court on December 
16, 1914, filed a décision upon such reyiew, and on the 24th day of De- 
cember, 1914, a decree was duly entered, in substance, that the claim of 
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Roedenbeck în the sum of $2,278.72, be allowed as a prior claîm against 
said bankrupt estate, and the trustée was thereby ordered and directed 
to pay Roedenbeck the full face value of said claim from the assets of 
said estate, and if not paid forthwith the same to draw interest at 6 per 
cent, per annum from the date of such order. The trustée thereupon 
perfected an appeal, and the same is properly hère for détermination. 

Appellant, by proper assignments, contends that the said decree enter- 
ed on the 24th day of December, 1914, requiring the payment to Roeden- 
beck in full of his demand, is erroneous: (1) Because the undisputed 
évidence affirmatively shows there was no assignment to claimant, ei- 
ther équitable or otherwise, of any part of the collatéral security held 
by the lowa National Bank upon which the draft to claimant was drawn. 

(2) That the fact that the bankrupt may hâve converted and dissipated 
a trust fund in its hands, belonging to claimant, does not operate to give 
claimant a lien upon, nor a right to priority of payment from, the gên- 
erai assets of the bankrupt, to the préjudice of its gênerai creditors and 
the trustée herein, when it affirmatively appears that neither the trust 
fund nor any of the proceeds thereof is traceable to such assets and did 
not in any way increase the assets coming into the hands of the trustée. 

(3) Because the sum of $426.70 in cash is the only money or property 
of the assets of the bankrupt that ever came into the trustee's hands in- 
to which the trust fund claimed by Roedenbeck or any part thereof, or 
any of the proceeds thereof can be traced. 

[1] 1. Under the facts above stated, was there an équitable assign- 
ment to Roedenbeck of any part of the collatéral security held by the 
lowa National Bank, upon which the draft to him was drawn ? 

The mère giving of a check on an ordinary deposit account in a bank,. 
in the usual course of business, does not amount to an équitable assign- 
ment, even though the drawer makes a deposit expressly to cover the 
check and the garnishment of the bank after such deposit has been 
made and the checks given, créâtes a lien upon the deposit superior ta 
the rights of the payée. Roland v. Love, 164 Fed. 186, 91 C. C. A. 466. 
Upon the deposit of collatéral with a bank with a contract giving the 
bank the right to déclare any indebtedness of the depositor due and 
payable at once, in case of insolvency, and also the right to apply there- 
on any money, crédits, or other property of the depositor in the hands 
of the bank, does not create a lien on any such funds or crédits, but 
merely gives the bank an option which cannot be exercised after a re- 
ceiver has been appointed for the depositor in insolvency proceedings. 
Corn Exchange National Bank v. Locher et al., 151 Fed. 764, 81 C. C. 
A. 388. 

The draft drawn by the Bank of Sully upon the lowa National Bank 
and forwarded to the agent of Roedenbeck was the usual and ordinary 
way for making remittances, and even though there had been funds in 
the lowa National Bank sufficient to pay the draft at the time it was 
drawn, the holder thereof would hâve no right of action against the 
bank in the event the account of the drawer was overdrawn bef ore it was 
presented, unless the check be accepted by the bank. Code Supp. lowa 
1907, § 3060, c. 189 ; Fourth Street Bank (of Philadelphia) v. Yard- 
ley, 16S U. S. 634, 17 Sup. Ct. 439, 41 L. Ed. 855 ; Bank of Republic v. 
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Millard, 10 Wall. 152, 19 L. Ed. 897; First National Bank v. WTiit- 
man, 94 U. S. 343, 24 L. Ed. 229. And it is also settled that a check 
drawn in the ordinary form does not, as between the maker and payée, 
constitute an équitable assignaient pro tanto of an indebtedness owing 
by the bank upon which the check bas been drawn. Fourth Street Bank 
V. Yardley, supra; Florence Mining Co. v. Brown, 124 U. S. 385, 8 
Sup. Ct. 531, 31 L. Ed. 424; Laclede Bank v. Schuler, 120 U. S. 511, 7 
Sup. et. 644, 30 L. Ed. 704. 

The gênerai doctrine of équitable assignments or liens can hâve no 
application under the facts in this case. Under this gênerai doctrine, 
the Bank of Sully might bave made an agreement with Roedenbeck by 
the terms of which a charge or claim would hâve been created in the 
nature of an assignment or lien on the collatéral in the possession of 
the lowa National Bank for the amount of the draft drawn, and a court 
of equity would hâve enforced such agreement. Coates v. First Na- 
tional Bank of Emporia, 91 N. Y. 26; Fourth Street Bank v. Yardley, 
supra. There is no claim hère that when this draft was given there 
was, in addition to the draft, an agreement, either oral or written, be- 
tween the Bank of Sully and Roedenbeck, by which the former assigned 
or agreed to assign to Roedenbeck so much of said collatéral as was 
necessary to secure and pay the draft, and there was no agreement be- 
tween the Bank of Sully and the lowa National Bank that the lowa 
National Bank would pay any overdrafts of the Bank of Sully. There- 
fore, upon the face of this record, it is not established, nor has it been 
attempted to be established, that it was the intention or agreement of 
the parties to the transaction that the draft drawn in payment of the 
Roedenbeck collection should be a lien or charge upon the collatéral of 
said bank held by the lowa National Bank, and we theref ore conclude 
that there was no assignment to claimant, Roedenbeck, of any part of 
•such collatéral. 

[2] 2. Does the f act that the bankrupt converted and dissipated the 
proceeds of this collection, belonging to Roedenbeck, operate to give 
Roedenbeck a lien upon or right to priority of pajinent f rom the gêner- 
ai assets of the bankrupt, to the préjudice of its gênerai creditors and 
the trustée herein ? 

It must be conceded that the relation of debtor and creditor never 
■existed between Roedenbeck and the Bank of Sully. Roedenbeck was 
the owner of the note forwarded for collection and of the moneys col- 
lected, and it is clear that Roedenbeck could hâve obtained possession 
of the note at any time before its payment, or of the check, or of any 
moneys in the hands of the bank, received by the bank in payment of 
Roedenbeck's note. The ownership of this note and the fact that Roe- 
denbeck was the owner of the proceeds of its collection, after the pro- 
ceeds had been misapplied by the Bank of Sully, to whom it had been 
intrusted, did not entitle Roedenbeck to a gênerai lien upon the assets 
of the trustée in bankruptcy of such bank for the value of such proper- 
ty. He can only follow the note, or the proceeds of the collection, so 
far as it can be traced in its original form, or in other forms into which 
it has been converted. 

Where a trustée mingles trust funds and makes payments out of the 
■common fund, there is a sufficient identification of the remainder, not 
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exceeding the smallest amount the fund contained subséquent to the 
commingling, because the légal presumption is that he regarded the law, 
and neither paid out nor invested in other securities or property the 
trust fund, but kept it sacred. Spokane Countv v. First National Bank 
of Spokane et al., 68 Fed. 979, 982, 16 C. C. A. 81 ; Empire State Surety 
Co. V. Carroll County, 194 Fed. 593, 114 C. C. A. 435 ; In re T. A. Mc- 
Intyre Co., 185 Fed. 97, 108 C. C' A. 543 ; In re First State Bank, 152 
lowa, 724, 133 N. W. 355, and citations; Burgoyne v. McKillip, 182 
Fed. 452, 104 C. C. A. 590; Schuyler v. Littlefield, Trustée of Brown & 
Co., 232 U. S. 707, 34 Sup. Ct. 466, 58 L. Ed. 806. And one for whom a 
bank had collected a draft before it failed is not entitled to préférence 
over other creditorsif the bank had disposed of the proceeds before the 
assignée came into possession. Nonotuck Silk Co. v. Flanders, 87 Wis. 
237, 58 N. W. 383. And under.such circumstances he is entitled to re- 
cover only the lowest balance to the crédit of the collecting bank in the 
bank on which the check was drawn where it was deposited between the 
date of the deposit and the appointment of the receiver. American Can 
Co. V. WiUiams (C. C.) 176 Fed. 816; Board of Commissioners of 
Crawford Co., Ohio, v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 15 L R 
A. (N. S.) 1100. 

There is no recognized ground upon which equity can pursue the pro- 
ceeds of this collection, misapplied by the bankrupt, and impose upon 
it the character of a trust, except on the theory that the money is still 
the property of Roedenbeck, and if Roedenbeck is to be permitted to 
follow the proceeds of the collection of the note, received by the bank- 
rupt upon the collection of the same, and recover it, it is because the 
proyerty belongs to the petitioner, whether in the form which he part- 
ed with its possession or in a substituted form. Under the earlier rule 
petitioner would hâve been required to identify it as the very property 
which he had confided to another. The modem and more équitable doc- 
trine permits the recovery of a trust fund from one not an innocent 
purchaser, and into any shape into which it may hâve been transmuted, 
provided he can establish the fact that it is his property, or the proceeds 
of his property, or that his property has gone into it and remains in a 
mass from which it cannpt he distinguished. Spokane County v. First 
National Bank, supra. 

This more récent doctrine f oUows the rule announced in Re Hallett's 
Estate (KnatchbuU v. Hallett) 13 Ch. Div. 696, which is to the effect that, 
if money held by one in a fiduciary character has been paid by him to 
his account at his bank, the person for whom he held the money can 
follow it and has a charge on the balance in the banker's hands, and 
that if the depositor has commingled it with his own funds in the bank, 
and afterwards drawn out sums upon checks in the ordinary manner, 
he must be held to hâve drawn out his own money in préférence to the 
trust money, and that if he destroyed the trust fund by dissipating it al- 
together, there remains nothing to be the subject of the trust; that 
only so long as the trust property can be traced and followed into other 
property into which it has been converted, does it remain subject to the 
tni-ît. Judge Adams, now of this court, then District Judge for the 
227 F.— 23 
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Eastern Distiict of Missouri, after announcing the above doctrine, 
said : 

"TTiere Is another Une of authorlty announcing the proposition that because 
a trust fund, when appropriated by a trustée to his own use, swells liis assets, 
ttie gênerai estate of the trustée, when Insolvency supervenes, wlU be im- 
pressed with a trust for the reimbursement of the cestui que trust, on the 
ground that such éstate has been benefited to an equal amount by the tnistee'a 
breach of duty. But this rule, as I understand It, has not received the sanc- 
tion of any fédéral court, and of but few state courts. The equity, or, rather, 
want of equity, of such a rule is well characterized by the Couit of Appeals 
of New York in the case of Cavin t. Gleason, 105 N. Y. 256, 11 N. E. 504." 
Mercantile Trust Co. y. St. I* & S. F. Ey. Co. (O. C.) 99 Fed. 488. 

The court in that case further says : 

"FoUowlng the well-settled rule already stated, that the entlre aceount with 
whlch trust funds hâve been commingled may be appropriated for the satis- 
faction ctf the trust, and givlng the intervener the full benefit of that rule, 
/ am of opinion that the minimum amount found at any one time in the ac- 
eount of the Frisco Company must be the maximum amount of the trust fund 
whinh by any possibility can be traced into the receiver's hands." MercantUe 
Trust Co. V. St L. & S. F. Ry. Ce, supra. 

We hâve examined the citations relied upon by claimant and find 
that in Nurse v. Satterlee, 81 lowa, 491, 46 N. W. 1102, the collection 
was remitted by the bank to its correspondent, just as was done in the 
instant case, and it appears f rom the opinion that : 

"Instead of keeplng the trust fund separate and apart from other funds 
of the bank, It was deposlted with the Council Bluffs Savlngs Bank, and, 
when the asslgnment was made, there was a balance in that bank in favor of 
the Exchange Bank amountinç to $2.000. Under this state of facts the plain- 
tlff is entitled to full payment" 

It appears, therefore, that this money was traced and identifie'd as 
a deposit in the Council Bluffs Savings Bank, and that there was an 
amount of cash in that bank to the crédit of the insolvent bank to more 
than pay the claim. 

In Peters v. Bain, 133 U. S. 670, at page 678, 10 Sup. Ct. 354, at 
page 357 (33 L,. Ed. 696), it is said, in substance, that the trust result- 
ing to the bank by reason of the wrongful or unlawf ul use of its funds 
by its officers in the purchase of property for the firm, or the several 
members thereof, the case divides itself into two parts: (a) Relating 
to property whicb was purchased with moneys that can be identified 
as belonging to the bank ; and (b) to that which was bought and paid 
for by the firm out of the gênerai moneys, or moneys in their posses- 
sion, and which may or may not hâve been made up, in part, of what 
had been wrongfuUy taken from the bank. 

"As to the flrst of thèse classes of property we entertaln no doubt that the 
trust exists, and that it may be enforeed by the receiver. • * * Thèse 
funds were converted by them, regardless of their duty as trustées, into this 
particuXar property, which atill exists in specie. No money was used in thèse 
purchases other than such as was taken directly from the bank for that pur- 
pose. Under thèse circumstances the property stands in the place of the 
money used, and it mlght hâve been reclalmed by the bank at its élection aiiy 
time before the rlghts of Innocent thlrd parties Intervened. This is ele- 
mentary. The receiver succeeded to the rights of the bank In this particular." 

"The property In the second class, however, occuples a différent position. 
There the purchases were made with moneys that cannot be identified as be- 
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longing to the bank. The payinents vvere ail, so far as now appears, from the 
gênerai fund then in the possession and under the control of the finn. Some 
oî the money of the bank may hâve gone into this fund, but it was not dis- 
tingulshable from the rest. The mixture of the money of the bank with the 
money of the flrm did not make the bank the owner of the whole. AU the 
bank could in any event claim would be the rlght to draw out of the gênerai 
mass of money, so long as it remained money, an amount equal to that which 
had been wrongfuUy taken from its own possession and put there. Purchases 
made and pald for out of the gênerai mass cannot be claimed by the bank, 
unless it is shown that its own tnoneys then in the fund were approprlated for 
that purpose. Kothing of the kind has been attempted hère, and it bas not 
even been shown that, when the property in this class was purchased, the flrm 
had in its possession any of the moneys of the bank that could be reclaimed 
In specle. To give a cestui que trust the beneflt of purchases by lils trustées, 
it must be satlsfactorily shown that they were actually made with the trust 
funds." 

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, 
the spécifie fund transferred by the bankrupt to his son was admitted- 
ly in his possession, and the action was by the trustée to recover the 
spécifie fund. 

In Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 690, 57 L. Ed. 
1047, the court simply affirmed the rule of law theretofore announced 
in Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 
835, 14 Ann. Cas. 981, with référence to the ownership of shares of 
stock of the kind theretofore purchased by the bankrupt for the claim- 
ant, and paid for, found in the possession of the bankrupt at the time 
of the filing of the pétition, and to which claim had been made by no 
other person, the time for making such claim having expired, and the 
court thereby recognized that : 

"Such shares were unlike distinct articles of personal property, differtog la 
kind or value." 

The case of Holder v. Western German Bank, 136 Ped. 90, 68 C. 
C. A. 554, is a simple détermination of the trust diaracter of the fund 
realized upon a collection, and there is nowhere in the opinion a récog- 
nition of any question as to the fact that the fund remained in the 
hands of the bankrupt bank. On the other hand, the court does (136 
Fed. at page 92, 68 C. C. A. at page 556) recognize the rule stated in 
National Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 693, where 
the principle announced in KnatchbuU v. Hallett, 13 Ch. Div. 696, 
supra, is f ully confirmed, as f ollows : 

"That the bank was an agent in making the collection. When it had made 
the collection, It held it in trust. If It mlngled It with Its own funds, the 
trust attached pro tanto to the ïunds." 

There is no suggestion that the trust attached to property other 
than the funds with which it was mixed and of which it became a 
part. 

In Erie R. Co. v. Dial, 140 Fed. 689, 72 C. C. A. 183, the same court 
again considered the subject involved in Holder v. Western German 
Bank, supra, and determined that: 

"Where the tort-feasor had mingled the property of the owner with his own, 
a lien would attach to the mass pro tanto." 
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And in 140 Fed. at page 690, 72 C. C. A. at page 185, the court 
says: 

"We recognize that the raie only permlts the foUowing of the converted 
property Into assets which can be traced as proceeds, and that the lien does 
not attach to assets In whlch neither the thing nor its value can be found." 

In Empire State Surety Co. v. Carroll, 194 Fed. 593, at page 604, 
114 C. C. A. 435, at page 446, the court recognizes the rule in the 
foUowing language: 

"It is indispensable to the maintenance by cestui que trust of a claim to pre- 
ferential payment by a receiver out of the proceeds of the estate of an Insolvent 
that clear proof be made that the trust property or its proceeds went into a 
spécifie fund or into a spécifie identified pièce of property which came to the 
hands of the receiver, and then the claim can be sustaiued to that fund or 
property only and only to the extent that the trust property or its proceeds 
went into it." 

Spécial attention is called to the long list of citations foUowing this 
paragraph. It may be noted that thèse cases fuUy sustain the forego- 
ing statement of the court. The principle announced in claimant's cita- 
tion of McLeod v. Evans, 66 Wis. 401, 28 N. W. 173, 214, 57 Am. 
Rep. 287, was directiy overruled by Nonotuck Silk Co. v. Flanders, 
87 Wis. 237, 58 N. W. 383, and the rule therein stated has ever since 
been adhered to by said court. 

It foUows, therefore, that the fact that the bankrupt did convert 
and dissipate this trust fund belonging to Roedenbeck does not op- 
erate to give him a lien upon nor a right to priority of payment f rom 
the gênerai assets of the bankrupt. Therefore the judgment of the 
court, directing the payment of the fuU amount of the claim im-olved 
from the gênerai assets of the estate, is erroneous. 

There is no pretense in the record tliat the claimant traced his funds 
into any assets, either in cash or property, in which said funds were 
invested, in the hands of the trustée, other than the sum of $426.70 
in cash, remaining in the bank upon the date the pétition in bankruptcy 
was filed, and which came into the hands of the receiver. It appears 
affirmatively that the proceeds of claimant's coUection cannot be found 
in any of the assets in the hands of the trustée, other than the cash 
above mentioned. 

It foUows, from thèse conclusions, that the order of the District 
Court must be reversed, with directions to enter an order that the 
claim of the petitioner, Roedenbeck, be allowed as a prior claim, to 
participate with other claims of the same class, against the actual cash 
coming into the hands of the trustée at the time the pétition in bank- 
ruptcy herein was filed, to wit, $426.70, together with any additions 
thereto which 'may corne into the hands of the trustée from the recov- 
ery of voidable préférences, and that, vvhen the claim of Roedenbeck 
and other claims of the same class hâve participated therein until the 
said fund is exhausted, then the balance of said claim shaU be allowed 
as an unsecured claim against the estate, to participate in any and ail 
dividends declared therein. 
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ROSE et al. v. UNITED STATES. 
(Circuit Court of Appeals, Bighth Circuit. September 21, 1915.) 

No. 4392. 

1. CONSPIBACY ®=43 — CONSPIRACY TO USE MaILS TO DEFRAUD — DePOSIT O» 

Lettebs bt Anotheb. 

An indictment under Criminal Code (Act March 4, 1909, c. 321) § 37, 35 
Stat. 1096 (Comp. St. 1913, § 10201), for eonspiracy to commit an offense 
against the United States by devising a schéma to defraud and by uslng 
the mails in the exécution of such scheme, whlch allèges as an overt act 
that défendants deposited or caused to be deposited two certain described 
letters in the mails, is supported by proof that défendants conspired to 
defraud as charged and caused another to deposit such letters in the 
post office; the act of such other under such drcumstances being the 
act of défendants. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99; 
Dec. Dlg. <g=>43. 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.] 

2. Ckiminal Law <S=>720 — Tbial — Commbnts of District Attornet on Evi- 

dence. 

Kemarks by the District Attorney in his argument to the jury in com- ' 
menting on the évidence Uelâ, not improper. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 1670, 1671 ; 
Dec. Dlg. <S=>720.] 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Criminal prosecution by the United States against Marion W. 
Rose and others. From a judgment of conviction, défendant Rose 
brings error. Affirmed. 

James T. Neville, of Springfield, Mo., for plaintiflf in error. 

William G. Lynch, Asst. U. S. Atty., of Kansas City, Mo. (Francis 
M. Wilson, U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before HOOK, Circuit Judge, and YOUMANS and ELUIOTT, 
District Judges. 

ELLIOTT, District Judge. The plaintiff in error, Marion W. 
Rose, hereinafter referred to as the défendant, was jointly indicted 
with John B. Thomas and Frank B. Warner for a violation of sec- 
tion 37 of the fédéral Pénal Code. The conspiracy charged in the in- 
dictment was to commit the offense against the United States defined 
by section 215 of said Code (Comp. St. 1913, § 10385). 

[ 1 ] It is conceded in the statement of the case made by counsel for 
the défendant that "the indictment is in correct form," and a recita- 
tion of the scheme to defraud as set forth therein is not necessary 
to a détermination of the issues presented by the record. Suffice 
it to say that an intent was alleged on the part of the coconspirators 
to use the United States mails, and the overt acts alleged, to effect 
the object of said conspiracy, were that the conspirators did on or 

Ê::sFor otber cases see same topic £ KBT-NUMBER In ail Kejr-Numbered Digests & Indexes 



^•^8 227 FEDERAL REPORTER 

about the 9th day of June, 1913, at Willow Springs, Howell couiity, 
Mo., unlawfully, knowingly, and feloniously deposit and cause to 
be deposited in the post office of the United States at that place for 
mailing and delivery by the post office establishment of the United 
iStates two certain letters, one addressed to the Hanover National 
Bank at New York City, N. Y., and the other to the Continental & 
Commercial National Bank at Chicago, 111., both inclosing certain 
fîctitious drafts and bills of lading. 

The first contention of the défendant is that the court erred in 
ref using the following instruction : 

"The court further Instructs the jury that the crime whlch the défendants 
are charged with having commltted consists of two branches: First, a com- 
blnatlon or agreeœent betweeh two or more of the défendants to commit an 
offense against the United States as hereinafter set forth ; and, second, some 
act of one of the défendants so conspiring tending to efCect the object of such 
consplraey. The conspiracy charged is to commit an offense against the 
United States by devising a scheme to defraud and by using the mails in so 
dolng as herelnbefore stated, which are applicable to the first branch of the 
crime. The acts charged to hâve been commltted by one of the conspirators to 
effect the object of such conspiracy are the mailing of two certain letters, one 
to the Hanover National Bank of New York City and the other to the Con- 
tinental & Commercial Bank of Chicago, 111., the charge being that said letters 
were deposited in the post office establishment of the United States at Willow 
Springs, Mo. It is as necessary for the government to prove one or twth of 
thèse acts of mailing thèse letters of one of the conspirators as it is to prove 
the conpiracy or comblnatlon between the parties, and although you may find 
from the évidence that the conspiracy was entered into between the défend- 
ants M. W. Eose and Warner to commit an offense against the United States, 
as in the Indictmeijt set forth, yet if you further find from the évidence that 
the défendant J. B. Thomas mailed, or caused to be mailed, the two letters 
which are charged in the indictment as the overt acts, and that he, the said 
J. B. Thomas, was not at the time one of the conspirators, and had net en- 
tered Into such conspiracy or comblnatlon, then the necessary facts constitut- 
ing the crime charged in the indictment hâve not been proven as to the défend- 
ant M. W. Eose, and you wlU find lilm not gullty." 

The second contention is: 

"That the court erred in its instruction to the jury that it mlght flnd the 
défendant Rose guilty, even though it found that the défendant Thomas was 
not one of the conspirators as charged in the indictment, and in ehargiug the 
jury that, even though Thomas was not a consplrator, yet if Rose and Warner 
caused Mm to mail the letters, then that would be a causing to commit the 
overt act charged, and would satisfy the requirements of the statute." 

Thèse exceptions must be determined in the light of certain facts 
that appear undisputed upon the face of this record. The record 
clearly establishes the conspiracy in the terms and for the purpose 
stated in the indictment, by the défendants Rose and Warner. The 
forged drafts and bills of lading were forwarded by Warner to 
Rose, and by the défendant Rose forwarded to Thomas in a letter 
signed "Mt. View Produce Co." Thereupon Thomas wrote letters 
appearing in full in the record, and deposited the letters, with the 
fîctitious drafts and bills of lading, in the post office at Willow Springs, 
addressed as set forth in the indictment. The record çlearly showed 
that it was the intent and purpose of the défendants Rose and Warner 
that thèse fîctitious drafts and bills of lading should be sent to 
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Thomas and tba't Thomas, through the Bank of Willow Springs of 
which he was président, should send the drafts and bills of lading direct 
to the several places where shipments were purported to be made, for 
collection, etc. The évidence is clear that both défendants Rose and 
Warner conspired and contemplated the collection of the fictitious 
drafts by causing Thomas to deposit the sàid drafts and bills of lading 
in the post office at Willow Springs, addressed to a bank at the place of 
business of the parties upon whom the fictitious drafts were drawn. 

Without intending to fuUy review the undisputed évidence, it may 
be said that, upon the question of the prior relations of the défend- 
ants Rose and Warner, it appeared that Rose was a partner in the 
partnership of Rose & Daniels Commission Company at Willow 
Springs, and that Warner became an employé of that company in 
April, 1912, and continuée until it was dissolved October Ist of the 
saine year; that Warner became an employé of the Daniels Com- 
mission Company, owned and controlled by défendant Rose's partner 
and nephew, one Claude F. Daniels, at Willow Springs, and worked 
for it from October, 1912, until November, 1912, when it quit busi- 
ness; that during the time covered by the business of the Rose & 
Daniels Commission Company, and the Daniels Commission Company, 
this défendant Rose was an employé of the St. Louis & San Francisco 
Railway Company, working as a brakeman and conductor, running 
between Willow iSprings and Grandin, Mo.; that further business 
connections were had between thèse two deficndants, unnecessary to- 
quote hère, and from that time on numerous letters and telegrams, 
some of which were in code, passed between the défendants Warner 
and Rose, the latter being at Willow Springs or Grandin, Mo., andi 
the former in the state of lowa. 

They met in May at St. Louis, pursuant to an arrangement through 
telegrams in which a code was used. In May, when the défendants 
Rose and Warner met in a hôtel in St. Louis, they talked over the 
matter of forging drafts and bills of lading, and they did forge sev- 
eral bills of lading and drafts and invoices of shipment, and tliese 
were inclosed in a letter addressed to J. B. Thomas, care of the 
Bank of Willow Springs, which letter was given to and kept by Rose. 

Thèse drafts and bills of lading were made in the name of Charles 
Kline, who had been with the Rose & Daniels Commission Company, 
and the Daniels' Commission Company, and later went with Warner 
in business at Plattville, Wis. Later in the same day the défendants 
Warner and Rose discussed the drafts and bills of lading which they 
had made out, and concluded that they were rather large, and dèter- 
mined to fix up others that would appear more reasonable. 

Prior to this time Rose had sent to Warner certain bills of lading, 
which had been issued by the St. Louis & San Francisco Railway 
Company to the Rose & Daniels Commission Company, and the Daniels 
Commission Company, for the return of empty coops and egg cases. 
Thèse Warner and Rose had with them at St. Louis, at the time above 
referred to., Warner erased ail writing upon them, except the agent's 
name, and filled in the name of Charles Kline, shipper, and made 
them cover a number of barrais of butter and cases of eggs, which 
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purported to be consigned to certain shippers in Chicago and New 
York, named in tlie indictment herein, to which were attached drafts 
which they forged at the time, which forged drafts were, with the 
bills of lading, turned ovér to the défendant Rose, with the under- 
standing between Rose and Warner that he (Rose) was to mail them 
somewhere on the train to J. B. Thomas, at Willow Springs, and 
that Thomas would send them, through the United States mail, im- 
mediately, for collection. 

The défendants Rose and Warner separated, and on the lOth day 
of May Rose telegraphed to Warner, in substance, that nothing 
could be done; that the drafts and bills of lading which they had 
prepared at St. Louis could not be used, for the reason that Kline 
objected to his name being used. On the next day the défendant Rose 
wrote the défendant Warner a letter, in which he referred to Kline 
and his objections, and asked Warner to send one or two bills of 
lading to the bank, and that he should give the bank the power to 
reduce the draft in case the person to whom it was sent thought it was 
too high. Thereupon Warner, following the instructions from the 
défendant Rose, wrote a letter addressed to Thomas at Willow 
ôprings, Mo., asking Thomas for $300, the amount which he claimed 
would be necessary for him to hâve to carry the deal with respect to 
the forged drafts and bills of lading. 

Further communications were had between the défendants Warner 
and Rose with référence to this conspiracy and effecting its purpose 
and object, and on June 6th Rose wrote a letter to Warner, inclos- 
ing him $10, and the évidence shows that Warner used the money 
in getting up stationery for the fictitious Mountain View Produce 
Company, and thereupon, pursuani; to the agreement between them, 
inclosed the fictitious drafts and bills of lading referred to in the 
indictment in a letter addressed to Rose at Grandin, Mo., and Rose 
on the 9th day of June acknowledged receipt thereof by letter. There- 
upon, pursuant to the plan and conspiracy, défendant Warner hav- 
ing forged thèse drafts and bills of lading and sent them to défend- 
ant Rose, the drafts and bills of lading were inclosed by Rose in 
a letter received from Warner and addressed to J. B. Thomas, care 
Bank of Willow Springs. This letter to J. B. Thomas last mentioned, 
in which Rose inclosed the fictitious drafts and bills of lading, was 
as foUows; 

"Mt. View, Mo., June 7, 1913. 

"J. B. Thomas, c/o Bank of W. S. — Dear Sir: Please find enclosed 7 drafts 
for collection. Please ask a wire report on each one ; also please crédit on 
acc't. 

"Yours truly, Mt. View Produce Co." 

At the time that Warner prepared the fictitious drafts and bills of 
lading and forwarded them to Rose he also wrote a letter to each of 
the produce men whom the défendants intended to defraud, stating 
that the "Mountain View Produce Company," was shipping the prod- 
uce mentioned in the bills of lading. Thereafter one of the commis- 
sion houses, having made inquiry with référence to a car and having 
been informed that no such car had been shipped, wrote a communica- 
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îion to the Bank of Willow Springs, and at about tliat time this de- 
fendant Rose wrote to the défendant Warner, and told him that this 
house had leamed that the drafts and bills of lading were forgeries, 
thus showing that Rose was keeping in touch with the steps taken for 
the collection of the drafts. 

It is clear that the entire correspondence between thèse défendants, 
and the conversations testified to, appearing in the record, showed the 
conspiracy, and that the forged drafts and bills of lading should be 
sent to Thomas, and that they would procure him to mail the drafts 
and bills of lading to the several places where shipments were pur- 
ported to hâve been made, for collection. We think it cannot be seri- 
ously contended that the record fails to show the intent and purpose 
of the défendants Rose and Warner to deposit the drafts and bills of 
lading in the post office at Willow Springs, through the instrumentality 
of Thomas, to the end that they should be sent to the places desired, 
for collection. 

It further conclusively appears that it was the défendant Rose that 
was making the arrangements with Thomas to mail the drafts for col- 
lection, and that he had knowledge, not only of the mailing, but of the 
lack of progress made in the collection, when the first inquiry was 
made. We hâve recited the foregoing facts simply to show that the 
conspiracy was formed, and the purpose of the conspiracy, and the 
intent and purpose to cause the fictitious drafts and bills of lading to 
be mailed by Thomas at the post office at Willow Springs for the pur- 
pose of collection. 

There is no contention" hère that the conspiracy by the défendants 
Rose and Warner was not proven, and in considering the acts of de- 
fendant, and determining to whom the responsibility for the mailing 
of thèse letters attaches, we must apply the rule of law that that per- 
son is responsible for an act who either performs it himself or causes 
another to perform it at his request or by his direction; that is to 
say, it is not necessary, before this défendant Rose can be held re- 
sponsible for whatever may legally attach thereto, that he should in 
person hâve placed the fictitious drafts and bills of lading in an enve- 
lope and himself hâve written or stamped tlie address thereon, and in 
person hâve deposited them in the mails. If he procured or caused 
Thomas to perform thèse acts for him, or by his order, the law re- 
gards his relation thereto the same as though he had himself and in 
person performed the acts. U. S. v. Newton (D. C.) 52 Fed. 288. 

When thèse défendants, Rose and Warner, got together at St. Louis 
and planned to defraud the parties named in the indictment, in the 
manner set forth therein, by causing Thomas to send thèse fictitious 
drafts and bills of lading through the United States mails, and in pur- 
suance of that plan this défendant Rose did forward thèse drafts and 
bills of lading to Thomas for collection, and pursuant to an arrange- 
ment that Thomas should send the drafts through the mails to the par- 
ties to be defrauded, the act of Thomas in mailing the drafts was the 
act of the défendants Rose and Warner as fully as if they had donc 
the act of mailing themselves. Hyde v. U. S., 225 U. S. 347, 32 Sup. 
Ct 793, 56 h. Ed. 1114, Ann. Cas. 1914A, 614. 
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Thomas may or may not hâve àcted with knowledge, so as to be 
guilty himself. But the case does not turn upon that point. Where 
the act of mailing was donc by the procurement of the défendants 
Rose and Warner, it is their act. Richardson v. U. S., 181 Fed. 1, 
104 C. C. A. 69. It bas been held that, where one sets in opération 
and makes use of an agency which, as he knew at the time, would, 
according to its established and regular course, carry the objectionable 
matter through the mail to the persons to whose attention he designed 
it to be called, he is responsible for the mailing of the objectionable 
matter. Demolli v. U. S., 144 Fed. 363, 75 C. C. A. 365, 6 L. R. A. 
(N. S.) 424, 7 Ann. Cas. 121. 

The record in this case therefore justifies a finding of responsibility 
on the part of this défendant for mailing the letters in controversy, in- 
dependent of the statute, and the allégation contained in the indict- 
ment, charging that he "caused to be deposited in the postofhce," etc. 
The instruction of the court complained of, in our judgment, correctly 
States the law with référence to the responsibihty of this défendant 
Rose, as to what constitutes "causing them to be mailed." 

Of course, if the défendant Thomas was a party to the conspiracy, 
his mailing the letters in the manner described was a sufficient com- 
mission of those overt acts to bind ail the other parties to the conspir- 
acy. And the trial court, we think, correctly said, in the instruction 
to which the last exception is taken: 

"If tlie défendant Thomas was not, but the défendant Eose was, a party with 
the défendant Warner in this conspiracy, then the fact that their plan was to 
seud ail thèse drafts and bills of lading in this way to go into the hands of 
his banker in this way. In order that he might send them out for collection 
in this way, by the use of the mails, would be a causing them to be mailed, 
which eonforms to ail the requirements of the statute ; so that the question 
now of the mailing is, it would seem, suffieiently established. The only ques- 
tion being then who were the parties to the conspiracy who were bound and 
«hargeable with the acts charged in the Indictment." 

The défendant attaches some importance to the claim that the de- 
fendant Thomas was a party to be injured by the conspiracy, and 
Iherefore that he could not be made the instrumentality by which the 
guilt of the conspirators was to be established. In other words, that 
because of the injury that was to accrue to him, his act could not be 
made the act of the conspirators. We can see no merit in this claim. 
if he was the instrumentality chosen by the coconspirators for the 
doing of this unlawful thing, and he actually used the United States 
mails, pursuant to the purpose and request of the conspirators, then 
the conspirators were the moving cause, and are responsible for caus- 
ing the unlawful use of the mails, an act prohibited by the statute. 
We are of the opinion that the court committed no error in refusing 
the instruction requested by the défendant, or in giving the instruction 
excepted to by the défendant. 

[2] The next contention of the défendant is that the court erred in 
overruling défendant Rose's objection to certain remarks made in the 
argument by the United States district attorney, which remarks and 
the record with référence thereto, are as f oUows : 
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"The question merely in this case is as to whether or not Thomas gets 
away. I ain not going to spend any time on Mr. Kose at ail. I take it that 
chère is not a man upon the jury vvho bas not already made up his mlnd 
as to Mr. Kose. I take it that that absolutely stands admitted with you, 
gentlemen, that he Is guilty ; that it points to bis guilt by more roads than I 
could possibly name. 

"Counsel for Défendant: We except to the remark, your honor. . 

"Court: Of course, I take it counsel would not want tbe jury to understand 
it stands admitted. 

"United States Attomey: Howî 

"Court; The jury understands that is not what counsel meant and they are 
not so to regard it. 

"United States Attomey: In using the words 'stands admitted,' gentlemen, I 
did not désire you to understand that he has pleaded guilty in this court. I 
did not désire you to understand anything except this: That the évidence in 
this is such that no sane man can arrive at any other conclusion, and with that 
I drop that feature of it. I won't discuss Mr. Rose any further. I wlll leave 
it to you to say whether or not he isn't guilty beyondi a reasonable doubt, or 
any other kind of a doubt I say to you In that connection, now, who is it 
that dénies that Mr. Warner told the truth when he went on the witness 
stand? 

"Counsel for Défendant: We except to that, your honor. 

"United States Attomey: I am not referring to any one. 

"Counsel for Défendant: Infringing upon the rights of the défendant and 
apparent in the opening statement 

"Court: Proceed with the argument 

"United States Attorney: Mr. Warner upon the witness stand stated certain- 
matters. I repeat, who is It dénies what Mr. Warner sald? I am not going 
to discuss Rose any more. I am golng to leave him with you gentlemen 
now, and there. 

"Counsel for Défendant: We except to that remark and statement 

"Court: Proceed, proceed, Mr. District Attorney." 

To which action of the court in overruling the défendant Rose's 
objection tothe remarks the défendant at that time excepted. 

The act of Congress permitting a défendant in a criminal action 
to appear as a witness in his own behalf, on his request, déclares that 
his failure to request to be a witness in the case shall not create any 
presumption agcdnst him. To prevent such presumption being created, 
comment, especially hostile comment, upon such failure must neces- 
sarily be excluded from the jury. The minds of the jurors can only 
remain unafïected from this circumstance by excluding ail référence 
to it Wilson V. U. S., 149 U. S. 60, 13 Sup. Ct 765, 27 L. Ed. 650- 
Has there in this case been a disregard of this provision? 

We are of the opinion that a fair interprétation of the language of 
the United States attorney, together with his explanation, does not 
warrant the interprétation placed upon it by counsel for the défend- 
ant, and the entire statements of the United States attorney, taken 
together, cannot be said to be more than an argument upon his part 
that the évidence of the government is uncontradicted and unexplained. 
This, we understand, is permissible. Carlisle v. U. S-, 194 Fed. 827, 
114 C. C. A. 531. 

Finding no merit in any of the errors assigned, judgment affirmed. 
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VAUGHAN et al. v. McARTHUR BROS. CO. 

(Circuit Court of Appeals, Eigbth Circuit Seiitember 15, 1915.) 

No. 4043. 

iCpoBTS <©=>357 — Removal of Cause — Costs on Remand — Disciiëtion or 
Court. 

Under the provision of Jmlicial Code (Act March 3, 1911, c. 231) § 37, 
36 Stat. 1008 (Comp. St. 1013, § 1010), that if it appears at any time 
after the renioval of a suit that it does not ln\-olve a controversy properly 
witliin its Jurisdiction, the court shall remand the sanie and shall "make 
such order as to costs as shall be .iust," vvliere. If the cltizenship of the 
parties to a suit removed Into a District Court had been as appeared by 
the record, that court would hâve had jurisdiction, but after its pendency 
In that court for eight years, during vphlch time plaintifCs filed new 
pleadings, consented to a référence, and took testimony, they moved to 
remaud on the ground that one of the plaintiffs was and had been from 
the commencement of suit a citizen of the same state as défendant, on 
remanding the cause, the court properly taxed the costs made therein to 
plaintiffs. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. § 938; Dec. Dig. 
<S=»357.] 

In Error to the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action at law by George B. Vaughan and Michael Conroy, copartners 
as Vaughan & Conroy, against the McArthur Bros. Company, a corpo- 
ration. From an order remanding the cause to the state court, and tax- 
ing the costs made in the District Court to plaintiffs, they bring error. 
Affirmed. 

Henry B. Davis, of St. Louis, Mo. (John A. Harrison and Charles 
Erd, both of St. Louis, Mo., on the brief), for plaintiffs in error. 

Robert E. Collins, of St. Louis, Mo. (Stanley D. Pearce, of St. Louis, 
Mo., on the brief), for défendant in error. 

Before SANBORN, ADAMS, and S'MITH, Circuit Judges. 

SMITH, Circuit Judge. This suit at law M^as brought in the circuit 
court of the city of St. Louis by George B. Vaughan and Michael Con- 
roy, a copartnership doing business under the firm name of Vaughan & 
Conroy, against a corporation, McArthur Bros. Company, upon a w^rit- 
ten contract which recited that George B. Vaughan was of Kirkwood, 
Mo., and Michael Conroy of Buffalo, N. Y. Vaughan & Conroy agreed 
to do certain work as subcontractors under McArthur Bros. Company 
in the construction of the Hillsboro-Mitchell cut-off of the Chicago, 
Indianapolis & St. Louis Short Line. This suit was brought to recover 
approximately $20,000, alleged to be the balance due imder that con- 
tract. The défendants filed a pétition for removal to the fédéral court, 
alleging that George B. Vaughan was at the commencement of the suit 
and sfill was a citizen and résident of the state of Missouri and a non- 
resident of Illinois, and that Michael Conroy was at the time of the 
commencement of the suit and still was a citizen and résident of the state 
of New York and a nonresident of the state of Illinois, and that the de- 

^g-nFnr other caaes see same toplo & KEY-NUHBBR lu ail Kejr-Nuiubered Digeata & Indexes 
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fendant was at the commencement of the suit and still was a corporation 
organized and existing under and by virtue of the laws of Illinois and 
was a citizen and résident of Illinois and a nonresident of Missouri and 
New York. The pétition was in other respects in due f orm and accom- 
panied by a bond. On June 2, 1905, the pétition was sustained and or- 
der of removal made by the circuit court of the city of St. Louis. The 
pétition was duly filed in the United States Circuit Court on August 1, 
1905. The défendant filed answer on September 20, 1905. The plain- 
tiffs filed reply on September 23, 1905. On October 31, 1905, and on 
April 2Z, 1906, the cause was continued generally by agreement. On 
May 26, 1906, plaintifïs with leave of court filed an amended reply. On 
September 26, 1906, the court, by consent of parties, in pursuance of a 
stipulation to that effect, ordered that Marion C. Éarly be appointed 
référée, with power to try ail issues and report his findings thereon to 
the court. 

Nothing f urther was donc in open court until June 4, 1908, when, for 
the first time, the appearance of one of the présent counsel for plaintifïs 
was entered. He at once filed a motion in which it was alleged that 
after his appointment Mr. Early qualified as référée and took some évi- 
dence, but ceased doing so, and asked for an order on the référée to 
proceed with said hearing or show cause why he should not. Upon this 
motion, on the 6th day of June, 1908, the référée was ordered to show 
cause by June 15, 1908. On the retum day Mr. Early reported he had 
qualified and taken évidence for several days, when plaintifïs and de- 
fendant, through their attorneys, announced they had agreed on a plan 
to arbitrate the cause and requested him to suspend the further taking 
of testimony, which he did ; that later he was notified by both plaintifïs 
and défendant that the controversy had been settled by arbitration, and 
the case would be dismissed. Upon the coming in of this report the de- 
fendant filed a motion to dismiss, and the court on June 15, 1908, order- 
ed the same référée to hear this motion and report thereon to the court. 
On March 12, 1909, Mr. Early filed his report in favor of the défendant 
on said motion to dismiss. Plaintifïs filed exceptions on March 15, 

1909. On March 19, 1909, the court overruled the exceptions and 
ordered the substitution of the Cleveland, Cincinnati, Chicago & St. 
Louis Railway as défendant, and that it pay the amount of the award 
of the arbitration into the registry of the court, and that the case be dis- 
missed as to McArthur Bros. Company. On September 21, 1909, the 
cause was by consent of parties continued generally. On June 21, 

1910, plaintiflfs having made application for leave to file an amended 
pétition, their application was denied. On September 20, 1910, and 
March 21 and September 26, 1911, the cause by consent of parties was 
continued generally. On March 19, 1912, the cause was dismissed for 
want of prosecution, and the next day this order was vacated and the 
cause reinstated and continued to the next term of court. On October 
8, 1912, the plaintifïs with leave of court filed an amended pétition 
claiming approximately $40,000. To this the défendant made answer 
on October 29, 1912, and the plaintiffs filed repJy on November 7, 1912. 
On December 3, 1912, the parties stipulated that either party might use 
any of the évidence theretofore taken (presumably before the référée) 
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on the trial of the case. On April 22, 1913, the plaintiffs filed a motion 
to remand the case to the circuit court of tlie city of S't. Louis upon the 
ground that : 

"At the date of the fiUng and présentation of said pétition [of removal] and 
at the time of and long before the brlnging and commencement of this suit, 
the plaintiff Miehael Conroy was and ever sinee has been and stiil is, and at 
ail times since the commencement of this suit and ever slnce the présentation 
of said pétition and the entry of said order of removal thereon bas beau, a 
citizen and résident of the state of Illinois, and that at ail times herein above 
mentioned the défendant McArthur Bros. Company was and now is a citizen 
and résident of the state of Illinois" — and consequently the case was not 
removable. 

On April 29, 1913, this motion was sustained. At the same time a 
motion to tax the costs to plaintiffs was submitted. On May 23, 1913, 
the court ordered ail costs after the removal taxed to plaintiffs, except 
the costs of the arbitration proceedings. A writ of error was allowed 
upon the application of plaintiffs. 

Before the act of March 3, 1875, there could be no appeal or writ of 
jrror on an oi'der to remand a cause, such order was not a final judg- 
ment or decree in the sensé which authorizes an appeal or writ of error. 
Railroad Company v. Wiswall, 23 Wall. 507, 23 L. Ed. 103. By the act 
of March 3, 1875, it was expressly provided : 

"Sec. 5. That If, in any suit commenced in a Circuit Court or removed from 
H. state court to a Circuit Court of the United States, it shall appear to the 
satisfaction of said Circuit Court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substantially involve a 
dispute or controversy properly wlthin the jurlsdiction of said Circuit Court, 
or that the parties to said suit bave been improperly or collusively made or 
jolned, either as plaintiffs or défendants, for the purpose of creatlng a case 
cognizable or removable under this act, the said Circuit Court shall proceed 
no further thereln, but shall dlsmiss the suit or remand it to the court from 
whlch It was removed as Justice may require, and shall malîe such order as 
to costs as shall be Just; but the order of said Circuit Court dlsmisslng or 
remanding said cause to the state court shall be reviewable by the Suprême 
Court on writ of error or appeal, as the case may be." Section 5 (18 Stat 470, 
i72). 

But the latter provision of this section was repealed by the act of 
1887 as corrected by the act of 1888 (24 Stat. 552; 25 Stat. 433, 435) ; 
and substantially those laws in that respect were re-enacted by section 
28 of the Judicial Code (Comp. St. 1913, § 1010). From that time it 
was uniformly held no appeal or writ of error will lie to an order to 
remand. Morey v. Lockhart, 123 U. S. 56, 8 Sup. Ct. 65, 31 L. Ed. 68; 
Sherman v. Grinnell, 123 U. S. 679, 8 Sup. Ct. 260, 31 h. Ed. 278; 
Richmond & Banville R. R. Co. v. Thouron, 134 U. S. 45, 10 Sup. Ct. 
517, 33 E. Ed. 871 ; Gurnee v. Patrick, 137 U. S. 141, 11 Sup. Ct. 34, 34 
L. Ed. 601 ; Birdseye v. Shaeffer, 140 U. S. 117, 11 Sup. Ct. 885, 35 L. 
Ed. 402 ; Chicago, St. Paul, Minneapolis & Omaha Ry. Co. v. Roberts, 
141 U. S.-690, 12 Sup. Ct. 123, 35 L. Ed. 905 ; Joy v. Adelbert Collège ; 
146 U. S. 355, 13 Sup. Ct. 186, 36 L. Ed. 1003 ; Bender v. Pennsylvania 
Ce, 148 U. S. 502, 13 Siip. Ct. 640, 37 L. Ed. 537 ; Illinois Central R. 
R. Co. V. Brown, Ï56 U. S. 386, 15 Sup. Ct. 656, 39 L. Ed. 461 ; Mis- 
souri Pacific Ry. v. Fitzgerald, 160 U. S. 556, 580, 16 Sup. Ct. 389, 40 
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L. Ed. 536; German Nat. Bank v. Speckert, 181 U. S. 405, 21 Sup. Ct 
688, 45 L. Ed. 926. 

It is conceded that a writ of error would not lie to the order to re- 
mand; but the judgment as to costs was final, and plaintiffs contend 
and défendant dénies a writ of error would lie to that portion of the 
judgment. In Western Coal & Mining Co. v. Petty, 132 Fed. 603, 65 
C. C. A. 667, this court, then consisting of the presiding judge, San- 
born, Judge Van Devanter, now of the Suprême Court, and Judge 
Hook, held that the rule contended for applied in admiralty and equity, 
and that it was in such cases only that the uniform practice to décline 
to entertain an appeal or a writ of error applied, but that it did not ap- 
ply in law cases. That décision so far as it goes settles the law in this 
court, but it is based chiefly upon the proposition that the taxation of 
costs in admiralty and equity is discretionary, but at law it is an absolute 
right. 

It is contended by the défendant: 

"(1) That whlle the taxation of costs may be final, It Is Inddental to an 
Interloeutory order, and does not constitute a judgment so as to permit a 
writ of error or appeal. (2) That under section 5 of the aet of 1875, as In- 
corporated In section 37 of the Judldal Code, the taxation of costs In lawsults 
remanded Is discretionary, and that this brlngs them under the rule laid 
down in equity or admiralty cases by this court" 

Under thèse contentions the défendant has filed a motion to dismiss 
the writ of error in this case. Thèse two questions are grave, but we 
do not think it necessary to pass upon them, as there is another one 
which is décisive of this case. No question was made as to the va- 
lidity of section 37 of the Judicial Code. It provides that the court 
"shall make such order as to costs as shall be just." What did justice 
require in this case? The plaintifïs in their brief contended that if 
the citizenship had been as recited in the contract there would hâve 
been no such diversity of citizenship as to confer jurisdiction in thi? 
case. It will be conceded for the purposes of this case that if one of 
the plaintiffs was a citizen of Missouri and the other of New York 
they could not hâve maintained an action in the United States Circuit 
Court of Missouri against the défendant, a citizen of Illinois, without 
its consent (Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 
635; Hooe v. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. Ed. 
1049), and that if it could not hâve been started in the fédéral court it 
could not be removed thereto (Ex parte Wisner, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264), but such an action could hâve been maintained 
in the proper circuit court of Illinois (Sweeney v. Carter Oil Co., 199 
U. S. 252, 26 Sup. Ct. 55, 50 L. Ed. 178). 

Upon the assumption stated there is not a total absence of jurisdic- 
tion in any fédéral court. The défendant consented to the removal 
by filing the application for that purpose, and the plaintiffs by their 
course of proceeding consented to the jurisdiction and waived objec- 
tion thereto, and the fact that a suit could not without such consent 
hâve been maintained in the circuit court of Missouri, but could hâve 
been tried in the circuit court of Illinois, would not, in view of such 
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consent and waîver, hâve been effectuai to defeat the Jurîsdictîon in 
Missouri. In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 52 L. Ed. 
904, 14 Ann. Cas. 1164. We are therefore of the opinion that if the 
plaintiff Vaughan was a citizen of Missouri, and the plaintiff Conroy 
a citizen of New York and tlie défendant a citizen of Illinois, the case 
could not, after ail the proceedings we hâve set out, hâve been re- 
manded at ail ; but when it was made to appear that the plaintiff Con- 
roy and the défendant were both citizens of the same state, Illinois, 
the motion to remand had to be sustained, but the plaintiffs presump- 
tively knew ail the time that the plaintiff Conroy was a citizen of 
lUinois, and yet from June 2, 1905, to April 22, 1913, nearly eight 
years, they never called that fact to the attention of the court. In the 
meantime they were fîling pleadings, agreeing in writing to the appoint- 
ment of a référée, whose personal fee alone amounted to $250, and the 
stenographer's fee amounted to $179.40, and many other costs were 
piled up, and then they insist that ail thèse costs, having been made 
whoUy useless by their motion to remand, should be taxed to the de- 
fendant. In Josslyn v. Phillips (C. C.) 27 Fed. 481, Hon. Henry D. 
Brown, then District Judge, but afterwards Suprême Judge, said: 

"In ordinary cases, thèse [the clerk's fées for filing the transcript] woulcl 
be the only costs to which the language of the act would attaeh, as the 
motion to remand is usually made hefore any further proceedings are taken in 
the Circuit Court." 

It is true that in several cases cited by the plaintiffs (Walker v. Col- 
lins, 167 U. S. 57, 17 Sup. Ct. 738, 42 L. Ed. 76; Cates v. Allen, 
149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. Ed. 804; Martin v. 
Snyder, 148 U. S. 663, 13 Sup. Ct. 706, 37 L. Ed. 602; Torrence 
V. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528), and numer- 
ous other cases, the whole costs hâve been ordered taxed to the party 
removing, and doubtless such order was justified by the facts then 
before the court. But if Congress thought cases should only be dis- 
missed at plaintiff's costs, and only remanded at the cost of the party 
removing, why did it not say sa, instead of saying the court "shall 
make such order as to costs as shall be just." Up to the passage of 
this act there was no authority for the? taxation of costs at ail upon 
sustaining a motion to remand. Nashville v. Cooper, 6 Wall. 247, 18 
IL. Ed. 851. To a'void this rule section 5 of the act of 1875 was passed. 
Mansfield Coldwater & Lake Michigan Ry. Co. v. Svvan, 111 U. S. 
379, 4 Sup. Ct. 510, 28 L. Ed. 462. Congress meant just what it said 
when it directed the costs should be taxed as might be just, and îhere 
is no reason to believe that it meant in ail cases of remand they should 
be taxed to the party removing. Peper v. Fordyce, 119 U. S. 469, 7 
Sup. Ct. 287, 30 L. Ed. 435 ; Egerton v. Starin (C. C.) 91 Fed. 932 ; 
Hunt V. Howes, 74 Fed. 657, 21 C. C. A. 356 ; Ferguson v. Ross (C. 
C.) 38 Fed. 161, 3 L. R. A. 322. If that had been what it had meant, 
it would hâve said so. 

There is substantially no part of the évidence taken in the court 
below preserved in the transcript. No question is presented as to a 
division of the costs, and we cannot say from the record that it is not 
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just to tax ail the costs after removal, except the cost of arbitration, 
to the plaintiffs, but there is considérable in Ûie record tending to show 
that that order was just. 
It foUows that the judgment is affirmed. 



WHEELBR V. HARTFORD LIFE INS. CO., OF HARTFORD, CONN. 
(Circuit Court of Appeals, Elghth Circuit September 27, 1915.) 

No. 4277. 

Inbtjbance i©=î85 — Revocation of Agency — Breach of Contract. 

A contract of agency by which a life Insurance company appointed a 
gênerai agent for certain terrltory, to be paid by commissions on the 
premiums collected on policies secured by him, in the absence of any pro- 
vision for a fixed term Is one terminable at will, notwitlistanding a pro- 
vision for its termlnatlon on notice, and the fact that the company ceased 
to do business In sueh terrltory did net constitute a breach of the contract 
for which the agent can recover damages. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 115 ; Dec. Dig. 
<S=j85.] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Action at law by Albert M. Wheeler against the Hartford Life 
Insurance Company of Hartford, Conn. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

J. W. Crâne, of Minneapolis, Minn., fpr plaintiff in error. 
Edward P. Sanborn, of St. Paul, Minn., for défendant in error. 

Before CARLAND, Circuit Judge, and LEWIS and BOOTH, 
District Judges. 

BOOTH, District Judge. Action for damages based upon an 
alleged breach of a written contract of agency between the plaintiff in 
error, plaintiff below, a citizen of Minnesota, and the défendant in 
error, défendant below, a corporation of the state of Connecticut. 
The contract in controversy was entered into June 1, 1912, between 
the plaintiff aind défendant, and became effective July 1, 1912. By 
its terms the plaintiff was constituted gênerai agent of the défendant, 
for the purpose of soliciting applications for life insurance in the 
défendant company, and having as his terrltory the state of Minnesota. 
Plaintiff entered upon his duties as such agent on or about July 1, 
1912, and continued in defendant's employ until about the middle 
of February, 1913. During that time he collected the first year premi- 
ums upon ail policies which were written by him, and retained his 
commissions thereon. No renewal premiums were due the company 
on said policies when plaintiff ceased to act as agent for défendant, 
and none would become due until July, 1913, and then only in case 
of renewals actually made. On January 6, 1913, défendant entered 
into a contract with the Missouri State Life Insurance Company of 

®=3For other cases eee same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
227 F.— 24 
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St. Louis, Mo., by which contract défendant reinsured its old-line, 
level premium, légal reserve policies with the last-named company. 
On January 7, 1913, and again on January 21, 1913, the défendant 
company wrote to the plaintifF, notifying him of said contract of 
reinsurance with the Missouri company, and that the contract would 
go into effect upon its approval by the insurance commissioners of 
Connecticut and Missouri. The contract ofi reinsurance was approved 
by the insurance commissioners of the two states mentioned on Feb- 
ruary 17, 1913. On March 1, 1913, the defendant's licehse to do 
business in the state of Minnesota expired, and on that day it ceased 
to do business in that state. 

Shortly before February 17, 1913, tlie plaintiflf ceased to take ap- 
plications for the défendant, and February 20, 1913, commenced 
this action, demanding $7,500 damages for breach of his contract, 
claiming that the making and carrying out of the reinsurance con- 
tract by the défendant with the Missouri Insurance Company con- 
stituted a wrongful termination of the contract between the plaintiff 
and the défendant company. At the close of the évidence, on motion 
made by the défendant, the trial court directed the jury to return a 
verdict in defendant's favor. Verdict was so returned, and judgment 
was thereupon entered. Objection was duly made, and exception 
duly taken by the plaintiff's attorney. 

The provisions of the contract between plaintiff and défendant, so 
far as material to the décision hère, are as f ollows : 

Section 8: "If tMs contract shall be termlnated by elther party for any 
cause whatever, the compensation wliicli shall then hâve been paid to the 
agent, together with the amount then due him under thls contract, shall be 
In full settlement of ail claims and demands upon the company in favor of 
the agent under this contract, and ail further compensation which a con- 
tinuanee of said contract might hâve secured to him, shall be waived and for- 
feited, e.xcept as hereln otherwlse provided." 

Section 10: "Durlng the continuance of thls contract and as hereinafter 
provided the company will pay on policies issued on and after the date on 
which thls contract shall become effective on applications secured by and 
through the agent, as full compensation for ail services, and full relmburse- 
ment for ail expenditures, flrst year and renewal commissions in accordance 
with the foUowlng sehedule." (Schedule follows.) 

Section 13: "If this contract is termlnated withln three years from date 
hereof by the death of the agent or for causes other than the violation of its 
conditions, the company will pay renewal commissions as provided above, less 
a collection charge of 2 per cent, on the premlums, for as many years as this 
contract shall hâve been in force." 

Section 21: "Either party to thls contract may termlnate same by givlng to 
the other party 30 days' notice in writlng to that eflect, and the power of the 
agent to coUect and recelve premlums shall cease with the termination of 
this contract." 

It does not appear from the record upon what grounds the verdict 
was directed in favor of the défendant, but it is conceded by both 
parties that the trial court held that the case was controlled by the 
décision of this court in the case of Moore v. Security Trust & Life 
Ins. Co., 168 Fed. 496, 93 C. C. A. 652. Plaintiff claims that the trial 
court erred in thus holding, and in directing a verdict, and con- 
tends that the décision in the Moore Case does not apply, because 
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in that case the agency contract involved was construed to be one 
at will, while in the case at bar the agency contract should be con- 
strued as one for a fixed term. 

The défendant contends that the action of the trial court in di- 
recting a verdict for the défendant was right: (1) Because no breach 
of the plaintiff's contract was shown upon the trial. (2) Because 
the express terms of the contract preclude any recovery in this 
case. (3) Because if, as the plaintiff claims, the making of the con- 
tract by the défendant with the Missouri Insurance Company ter- 
minated plaintiff's contract with the défendant, then the notice to 
plaintiff in writing on January 7 and January 21, 1913, was a sufficient 
notice under section 21 of the contract. (4) Because, even if any 
right of recovery under the terms of the contract accrues in favor 
of the plaintiff, the présent action was prematurely brought. 

It will not be necessary to di.scuss thèse several propositions at 
length or in détail, because, in our opinion, the case of Moore v. 
Insurance Co., supra, is décisive of the case at bar. That case involved 
an insurance agency contract, which, as well as the facts surrounding 
its inception, its performance and its termination, were ail quite 
similar to those in the case at bar. The facts in the Moore Case were 
thus stated in the court's opinion: 

"The contract between the défendant Insurance company and its agents, 
the plaintiffs, was in writing, and it took effiect on May 15, 1904. By the 
terms of that agreement the insurance company appolnted the plaintiffs its 
agents in the state of Kansas and promised to pay them certain commissions 
during the contlnuance of their agency, and that after the termination of 
the contract a commission of 7% per cent would be paid to them on renewal 
premlums upon the insurance which they obtained as thèse premiums were 
collected by the company. The contract provided that the agreement of 
agency, with the exception of the stipulation that the commission on the 
future renewal premiums should be paid after its termination, should cease 
if the authority of the company to operate in Kansas terminated. If the agents 
withheld funds, policies, or receipts of the company 30 days after they should 
hâve been transmitted to it, or 30 days after they were demanded by the 
company, and If elther party for just and reasonable cause gave 30 days' 
notice of its termination. It contained no stipulation that the insurance 
company would continue the appointment of the agents, or that the plaintiffs 
would continue to serve as agents, for any length of tlme. * * * In Sep- 
tember, 1906, the défendant made a contract with the Pittsburg Life & Trust 
Company whereby it turned over to that company ail its business and property 
and disabled itaelf from continuing in the business of life insurance and from 
coUecting the future renewal premiums upon insurance secured by the plain- 
tiffs, which Insurance amounted to more than $1,000,000, and it notifled the 
plaintiffs of this fact and that the contract of agency was terminated. The 
présent worth of the plaintiffs' commission on the future renewal premiums 
upon this insurance was $18,792.60, and they had expended $8,370 in the pro- 
motion of the defendant's business during the agency in reliance upon reim- 
bursement from its continuance. Upon thèse alleged facts the plaintiffs 
demand judgment for $27,162.96." 

In référence to the facts thus stated the court saîd: 

"It is a gênerai and indisputable rule of law that the principal may revoke 
and the agent may renounce the latter's appointment at will and at any tlme, 
without committlng any breach of the contract of agency and without in- 
currlng any liabllity for damages. There are exceptions to this rule, as 
wbere the agent acquired an Interest, not In the fruits or profits of the thing, 
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Imt in the tliiiig itself whioh is tlie subject-matter of the ageney. Hunt v. 
Rousmiuiier, 8 Wheat. 175, 203, 5 L. Ed. 589. But tlie agents aftiuired no 
Buc'h interest in this case, and it is useless to consider or discuss this or other 
exceptions tlmt are equally inapplicable. In vlew ofthe gênerai rule, wliich 
has been stated, parties who intend that their contracte of ageney shall exist 
for definite times embody in their contracts express provisions tliat they shall 
continue for specified terins, and tlie absence of such a provision in a contract 
of ageney raises a strong presumptlon that it was an ageney at will." 

The court in answer to the contention of counsel in that case : 

"Tliat the provisions of this contract that it should termlnate (1) 30 days 
after the agents falled to transmit due or demanded funds, poUcîes, or re- 
ceipts ; (2) when the authorlty of the company to operate in Kansas should 
terminale; and (3) for .1ust and reasonable cause on 30 days' notice, show 
that the parties intended to agrée, and, therefore, did contract by implication, 
that the contract of ageney should be permanent" 

— used the followîng language: 

"The right to détermine what rislis it should accept and what it should re- 
ject, what rates it should charge, in what states it should conduct its business, 
and in what it should not, how long it should continue to insure lives, In view 
of its présent and probable success or failure, and whether it should continue 
an unprofltable business to the ultimate loss of Itself and its policy holders, or 
reinsure its risks in some other company and prevent greater loss, and general- 
ly to détermine and carry into effect the business policy of the company, was 
vital to the due exercise of its fcorporate powers, to its contlnued existence, 
and to its success. Did the company. In view of this fact, intend by this 
agreement to deprive itself of this right • • * The true answer does not 
seem to be doubtful. It is obvious, from the nature of the company and the 
«urrounding facts, that it intended to reserve to itself the right at its own 
free will to détermine what applications for Insurance It should accept and 
what it should reject, in what states and on what terms it should conduct Its 
insurance business, what premiums it should charge, how long it should carry 
on its gênerai business, whether or not, and when, if at ail, it should tum over 
its business to another company, reinsure its rlsks, and cease to do an Insur- 
ance business, free from ail liability to its agents for damages for so dolng. 
This right and its free exercise were as essential to the due exercise of the 
corporate powers of the défendant as the right of the plaintifCs to be free from 
lifelong service to It was to their comfort and prosperity, and nothing less 
than a clear and unequivocal agreement to surrender this right or llmit its 
exercise could convince of such an intention. There was no such agreement. 
The implication Invoked that the contract was not termlnable at will, because 
it contained clauses, unnecessary If it was so termlnable, specifying causes for 
its termination, is too feeble to withstand the compelling force of the pre- 
sumptlon that the plaintlfls could not hâve intended to surrender control of 
their own business and services for life, and the défendant could not hâve 
intended to surrender its right or to limlt the exercise of its right to manage, 
control, continue, or termlnate its business of insurance at will. The exist- 
ence of this right In the défendant and its free and continuous exercise were 
implied in this contract of ageney, and the plaintiffs took the chances of its 
exercise when they signed the agreement and entered upon their service under 
it. Wllleox & Gibbs Sewlng Machine Co. v. Bwing, 141 U. S. 627, 636, 637, 12 
Sup. et. 94, 35 L. Ed. 882 ; In re English & Scottish Marine Ins. Co., 5 Ch. 
App. 737 ; Pellet v. Manufacturers' & Merchants' Ins. Co., 104 Fed. 502, 509, 
511, 43 C. C. A. 669, 676, 678; Stier v. Impérial Life Ins. Co. {O. C.) 58 Fed. 
843, 845, 846." 

Counsel for plaintiff seeks to distinguish the case at bar from the 
Moore Case, because of the provision in section 21 that the contract 
might be terminated on 30 days' notice absolutely, and not merely for 
good cause as in the Moore Case. The distinction exists, but is not 
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of controlling importance. In both cases the question is whether the 
implication from the 30 days' termination clause overcomes the pre- 
suniption mentioned and renders the agency one for a definite and 
fixed term, instead of one at will. The implication from the provi- 
sions for termination in the Moore Case was held to be too weak to 
overcome the presumption. The implication from the provision of sec- 
tion 21 in the plaintiff's contract is equally unavailing. 

Counsel for plaintifif refers to the case of Israël v. Insurance Co., 
111 Minn. 404, 127 N. W. 187, as holding that the provision in a con- 
tract of agency that it might be terminated on 30 days' notice con- 
stituted the agency one for a fixed term. We do not understand that 
case to so hold. The contract in the Israël Case was executed on 
June 25, 1902, and provided that either party might terminate the 
agreement 30 days after giving the other notice to that efïect after 
May 1, 1903. There was tlius a term fixed in the contract, namely, a 
definite period from June 25, 1902, to May 1, 1903, and thereafter 
an indefinite period until terminated by 30 days' notice. The character 
of the contract was fixed as soon as the contract was made. It was 
•not claimed that the character of the contract had changed on May 
1, 1903. Applications for insurance with notes for first year premiums 
had been procured by Israël. His commissions were included in the 
notes and would be paid when the notes were paid. It was in référ- 
ence to this State of facts, and not in view of the 30 days' notice clause, 
that the court used the language : "The agency was fixed for a spécifie 
term." The facts in the case at bar, as above set out, are widely dif- 
férent, and the Israël Case is not in point. 

Our conclusion is that the agency created by plaintiflf's contract 
was one at will, and that the making of the reinsurance contract by 
défendant with the Missouri Insurance Company did not constitute a 
breach of the plaintiff's contract. It follows that the plaintiflf was not 
•entitled to recover for a breach of the contract, and that the trial court 
properly directed a verdict in favor of the défendant. As this dis- 
poses of the case, it is not necessary to détermine whether any right 
or rights of action may accrue in favor of the plaintifï under sections 
8 and 13 of the contract. It is sufficient to say that no such right of 
action had accrued at the time the présent action was commenced. 
Moore v. Insurance Co., supra; Pellet v. Mfrs. & Mer. Ins. Co., 104 
I^ed. 502, 43 C. C. A. 669. 

The judgment below is afErmed. 
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WILLIAMS et al. V. ADLEE-GOLDMAN COMMISSION CO. et aL 
(Circuit Court of Appeals, Eighth Circuit September 13, 1915.) 

No. 4354. 

1. Creditoks' Suit <®=»H — Necessitt of Pbiob Judgment — Nonbesidence 

AND INSOLVENCY OF DEBTOE. 

A fédéral court of equity bas jurisdiction of a suit by creditors to set 
aside a fraudulent conveyance, although they hâve not reduced their 
claims to judgment, upon allégation and proof that the debtor bas left 
the jurisdiction and Is insolvent. 

[Ed. Note.— Foit other cases, see Creditors' Suit, Cent. Dig. §§ 46-66; 
Dec. Dig. (&=»11.] 

2. CouBTS <®=>359 — Fedebal Couets — State Laws as Rules of Décision — 

Fraudulent Convetances. 

Whether a conveyance Is fraudulent as to creditors must be determined 
In a fédéral court by the local law. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ Ô3D-949; Dec. 
Dig. ®=359. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

3. Fraudulent Convetances ®=s>104 — Teansfees Invalid — Husband and 

WlFE. 

Under the law of Arkansas as established by décision, the conveyance 
by a husband to his wife of land which stood in his name at the tiine he 
contracted debts, the creditors relylng on his apparent ownership, is 
fraudulent as to such creditors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
337-S44; Dec. Dig. ®=»104.] 

4. Courts ®=»347 — Pbaotice undeb Equity' Rules — Pleading — Set-Off. 

Allégations in an answer, Intended to plead a set-off, held insufflcient 
under equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi). 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<©=347.] 

Appeal from the District Court of the United States for the East- 
ern District of Arkansas; Jacob Trieber, Judge. 

Suit in equity by the Adler-Goldman Commission Company and 
the Arkansas Fertilizer Company against F. S. Williams and Viola 
M. Williams. Decree for complainants, and défendants appeal. Af- 
firmed. 

Harry H. Myers and O. D. Longstreth, both of Little Rock, Ark., 
for appellants. 

, W. E. Hemingway, G. B. Rose, D. H. Cantrell, J. F. Loughborough, 
and V. M. Miles, ail of Little Rock. Ark., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. This was a gênerai creditors' bill brought 
by The Adler-Goldman Commission Company and Arkansas Fertilizer 
Company against F. S. Williams and Viola, his wife, appellants, to 

®35For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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adjiidioate complainants' claims, to set aside a conveyance bî real prop- 
«rty froni husband to wife as fraudulent, to subject that property to 
the payment of the husband's debts, and to sell certain corporate 
shares put up by Williams as collatéral security for his indebtedness 
to one of the complainants, and apply the proceeds. The pledgee was 
not given power to sell the shares. The decree gave the complain- 
ants the relief sought. 

The property is in the state of Arkansas, Eastern District, and 
Williams had resided there, but he and his wife moved away and 
were résidents and citizens of South Carolina when the bill was ex- 
hibited. The complainants were Missouri corporations. 

Williams bought the lands in May, 1900, with his wife's money ; ■ 
but he took title in his own name and held it until August, 1911, when 
he made the deed to his wife which is the conveyance charged in the 
bill to be fraudulent. 

The bill further charged, and the great weight of the évidence 
tended to establish, that Williams was insolvent on making the con- 
veyance, and had no property whatsoever in Arkansas subject to levy 
and sale, nor elsewhere, so far as the record discloses. 

[1] The principal objection made below, and again presented hère, 
is that the bill discloses that complainants are in a position that pre- 
cludes them from coming into a court of equity; that their remedy 
is at law, which must be first exhausted by putting their claims in 
judgment, and utilizing, without avail, final process thereon — judg- 
ment, exécution and officer's return nuUa bona. 

This gênerai rule is plain enough and well established, even statu- 
tory (R. S. U. S. § 723), but we are unable to discover how "a plain, 
adéquate and complète remedy may be had at law" by complain- 
ants. The défendant hasnot pointed it out. No judgment at law 
could hâve been obtained against him. He was without the jurisdiction 
and insolvent. 

A prior judgment at law and unavailing process are not condi- 
tions on which équitable jurisdiction is founded. They do not con- 
stitute the basis on which the right to équitable relief rests. They 
are rather an élément in procédure and not in équitable right. The 
facts which they are taken to establish, by the gênerai rule, may be 
made to otherwise appear, and thus exceptions to the gênerai rule 
are recognized and hâve become as well established as the rule itself . 

The main purpose of the suit was to remove the fraudulent trans- 
fer to the wife so that the lands might be applied in satisfaction of 
the husband's debts. 

The ground for équitable relief, pleaded in the bill, is the fraudu- 
lent transfer, which the Chancellor is empowered and required to 
search out and remove, and which cànnot be donc at law. 

Non-residence of the debtor and also his insolvency hâve each been 
held sufficient to dispense with prior judgrnent and exécution at law; 
the first, because of the great impracticability, if not impossibility, of 
proceeding against the debtor in that way, and the second, because 
it stands for what the judgment and exécution would conclusively 
prove. 
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In Case v. Beauregard, 101 U. 5. 688-690 (25 L. Ed. 1004), it îs said : 
"But, after ail the judgment and fruitless exécution ara only évidence 
that hls légal remédies hâve been exhausted, or that lie is without remedy at 
law. They are not the only possible means of proof. The necesslty of re- 
sort to a court of equity may be made otherwise to appear. Accordingly the 
rule, though gênerai, is not without many exceptions. Neither lav? nor equity 
requires a meanlngless form, 'Bona, sed Imposslbilia non cogit lex.' It has 
been decided that where it appearsi by the bill that the debtor is insolvent 
and that the Issuing of an exécution would be of no practlcal utility, the 
issue of an exécution Is not a necessary prerequisite to équitable interfér- 



ence. 



* * 



■'So it has been held that a creditor, without havlng flrst obtained a judg- 
ment at law, may come into a court of equity to set aside fraudulent convey- 
ances of his debtor, made for the purpose of hlndering and delaying creditors, 
and to subject the property to the payment of the debt due him." 

In National Tube Works Co. v. Ballou, 146 U. S. 517-523, 13 Sup. 
Ct. 165, 166 (36 L. Ed. 1070), it is said: 

"Where it Is souglit by équitable process to reach équitable Interests of a 
debtor, the blU, miless otherwise provlded by statute, must set forth a ,1udg- 
ment In the jurisdictlon where the suit in equity is brought, the Issuing of an 
exectlon thereon, and its return nnsatisfled, or must malce allégations showlng 
that it is Impossible to obtain such a judgment in any court withln such jurls- 
dlction." 

See, also, Lazarus Jewelry Co. v. Steinhardt, 112 Fed. 614, 50 C. C. 
A. 393; Talley v. Curtain, 54 Eed. 43, 4 C. C. A. 177; Tank Co. v. 
Varnish Co. (C. C.) 45 Fed. 7, 16. 

There is abundant state authority. That non-residence créâtes an 
exception to the rule, see Pope v. S. W. & W. Co., 36 Ga. 541 ; 
Quarl V. Abbett, 102 Ind. 233, 1 N. E. 476, 52 Am. Rep. 662; Kipper 
V. Glancey, 2 Blackf . (Ind.) 356 ; Taylor v. Branscombe, 74 lowa, 534, 
38 N. W. 400; Anderson v. Bradford, 5 J, T. Marsh. (Ky.) 69; Scott 
V. McMillen, 1 Litt. (Ky.) 302, 311, 13 Am. Dec. 239; Earle v. Grove, 
92 Mich. 285, 52 N. W. 615; Williams v. Kemper, 99 Minn. 301, 
109 N. W. 242 ; Burnham, M. & Co. v. Smith, 82 Mo. App. 35 ; 
Weaver v. Cressman, 21 Neb. 675, 33 N. W. 478; Peay v. Morrison, 
10 Grat. (Va.) 149; Farrar v. Halselden, 9 Rich. Eq. (S. C.) 331 ; and 
that insolvency may be shown otherwise than by judgment at law and 
exécution returned nulla bona, as creating an exception to the gênerai 
rule, see Sage v. Railroad Co., 125 U. S. 361, 376, 8 Sup. Ct. 887, 31 
L. Ed. 694 ; Austin v. Morris, 23 S. C. 393 ; Gordon v. Worthley, 
48 lowa, 429; Moffatt v. Tuttle, 35 Minn. 301, 28 N. W. 509; Tum- 
er V. Adams, 46 Mo. 99; Bank v. Wetmore, 124 N. Y. 241, 249, 26 
N. E. 548; Schofield v. Ute C. & C. Co., 92 Fed. 269, 34 C. C. A. 334. 

[2] The construction and effect of the conveyance from Williams 
to his wife must be determined by the lex loci rei sitœ. McGoon v. 
Scales, 9 Wall. 23, 19 L. Ed. 545 ; De Vaughn v. Hutchinson, 165 U. 
S. 566, 17 Sup. Ct. 461, 41 L. Ed. 827; Green v. Van Buskirk, 5 
Wall. 307, 18 L. Ed. 599. 

[3] Williams held title to the lands for more than eleven years. 
During that time he treated the lands as his, and on more than one 
occasion represented that they were his. During that time ail of 
the indebtedness to one of the complainants was contracted, and sub- 
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staniîally ail of the indebtedness to the other. There is évidence that 
the creditors relied on that apparent ownership as being true in ex- 
tending crédit; and the firmly established rule in Arkansas is that 
a conveyance from husband to wife, in such circumstances, is fraud- 
ulent as to creditors. Goodrich v. Bagnell Timber Co., 105 Ark. 90, 
150 S. W. 406; Roberts v. Lumber Co., 84 Ark. 227, 105 S'. W. 
258; Davis v. Yonge, 74 Ark. 161, 166, 85 S. W. 90; Morris v. 
Fletcher, 67 Ark. 105, 111, 56 S. W. 1072, 77 Am. St. Rep. 87; Bank 
V. Norwood, 50 Ark. 46, 6 S. W. 323, 7 Am. St. Rep. 78. 

[4] A cross-complaint appended to the answer was on motion strick- 
en, and this is assigned as error. It counter-claimed against the Ferti- 
lizer Company. It was based on a verbal option given to Williams 
by one Goldman, who was a stockholder and the largest creditor of, 
the Fertilizer Company. The terms of the option are stated thus : 

"That about November, 1912, the said Goldman began pressing the com 
pany for his debt and threatened to foreclose his loan and force the compan.y 
into liquidation; that in order to avert this calamity, whlch would entall 
a heavy loss on him and the other stockholders, he went to see said Goldman 
and represented to him that if he, the said Goldman, would forbear to press 
his suit for coUectionj of his loan and give him the option to the assets of the 
Fertilizer Company, he would undertake to organize a new company and sell 
pufficient stock thereln to provide funds not only to care for his, Goldman'5-- 
debt, but would also put the.afCairs of the old company in gobd shape; that 
Goldman thereupon agreed to this plan and gave him, the said F. S. Williams, 
an option on ail the property and assets of the Arkansas Fertilizer Company, 
agreeing that If he would organize another company to take over the property 
of the old company and secure its debts and would sell as much. as One Hun- 
dred Thousand Dollars of stock in said new company, that the said Goldman 
would renew his debt and take stock In the new company in an amounti of his 
holdings in the old company ; while this option was not in writing, but it was 
made by the said Goldman to him, and he further agreed to desist pressing 
his debt against the company and allowed him, Williams, until June, 1913, in 
which to organize his new company." 

This option "was agreed to and ratified by the directors of the 
Arkansas Fertilizer Company," and thereupon défendant "began the 
organization" of the Western Agricultural Company, to take over 
the holdings of the Arkansas Fertilizer Company. A prospectus of 
the Western Company is attached to the cross-complaint, showing 
that company to bave an authorized capital of $3,000,000. There is 
no claim or suggestion in the cross-complaint that the Fertilizer 
Company or Goldman or the other stockholders of that company 
agreed to the plan proposed in the prospectus — the amount of capital 
stock, its division into common and preferred, the rate of income 
fixed on the preferred, etc. But Williams proceeded then to obtain 
'"stock subscriptions in the new company, amounting to $64,000 actu- 
ally sold, and had received assurances of additional stock subscrio- 
tions of $20,000, and pledges of purchase for the balance of the $100,- 
000, which J. D. Goldman demanded he sell under his optional agree- 
ment." 

Thèse efforts cost him a large sum. The plant of the Fertilizer 
Company burned down. That company and Goldman refused to per- 
form, to the defendant's great damage in several specified items. 
Frayer for relief: (a) That the Fertilizer Company and Goldman 
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inàke an accounting of the aflairs of the Fertilizer Company, (b) 
judgment for money expended in efforts under option, and (c) dam- 
ages for refusai to carry out option; 

We think the learned District Judge did not err in striking the 
cross-coinplaint : (1) It was based on a claimed transaction with 
Goldman, who was not a party to the suit; (2) essential éléments 
to a clear and definite understanding between défendant and Goldman 
as to what was covered by the option, and as to what should be done 
under it, are lacking; (3) Goldman could not bind the Fertilizer Com- 
pany ; (4) the pleading does not show what obligation or duty Williams 
definitely assumed, nor that he ever kept and comphed with it, and 
(5) the great per cent, in number and amount of items set up in the 
coimter-claim are for unliquidated damages and could not "be the 
subject of an independent suit in equity," and none of the items 
arise "out of the transaction which is the subject-matter of the suit." 
Equity Rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi). 

We do not find errer, and the decree is affirmed. 



In re JOHN W. FARLEY & CO. 

FT. DEARBORN NAT. BANK OP CHICAGO et al. v. GALT.AOHER, 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915.) 

Nos. 2204, 2205, 2258, 2203. 

1. Bankbuptct i®=>440 — Review of Proceedings — Appeal ob Pétition to 

Revise. 

A référée in banUruptcy authorized the trustée of a flrm of contractors 
to complète a contract and to borrow money from a bank ; tho order pro- 
vidlng that the bank should hâve a flrst lien and piior claim upon the 
property of the bankrupt, subject only to the costs of administration of 
the estate. On final accounting by the trustée, the référée ordered a 
balance in the trustée'» hands after payment of fées and expenses to be 
pald pro rata to unpald laborers and materialmen to the exclusion of the 
bank. On appeal to the District Court, It approved the referec's' report 
as to the rights of the bank, reversed his order so far as it allowed 
the materialmen to prorate with the laborers, and ordered the entire fund 
distributed pro rata to the laborers. Held, that the several orders of the 
District Court were proceedings In bankruptcy, and not plenary, and the 
mode of review was by an original pétition to revise and review, and not 
by appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dea 
Dig. ©33440. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy <S=o348 — CoNTiNUiNa Business — Priority of Payment — 

"CosTS OF Administration." 

The "costs of administration," to which the claim of the bank was 
subordinated, was not limited to court costs, but included the expenses 
attendlng the exécution of those orders of the court entered with refer- 

^SïjFor other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgests ,4 Indexe.'! 
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ence to the contract, and the laborers and materialmen were entitled to 
payment in préférence to tbe bank. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec 
Dig. <S=5348. 

For other définitions, see Words and Phrases, First and Second Séries, 
Costs of Administration.] 

:3. Bankbuptct ®=3348 — Continuing Business — Pkioritt of Payment. 

No statutory or other spécial lien havlng been perfected, the laborers 
were not entitled to any préférence over the materialmen. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 530; Dec 
Dig. <S=»348.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Kenesaw M. tan- 
dis, Judge. 

In the matter of John W. Farley & Co., bankrupts. To review an 
•order of the District Court conceming the disposition of a balance 
in the hands of Joseph P. Gallagher, trustée, the Ft. Dearborn National 
Bank of Chicago and another appeal and bring pétitions to review 
and revise. Appeals dismissed. Decree affirmed in part, and reversed 
in part, on the pétitions to revise. 

By agreement of parties the above four cases were heard together upon 
the record filed in No. 2205. Cases Nos. 2205 and 2263 are on appeals from 
the District Court. Cases Nos. 2204 and 2258 are on original pétitions to re- 
view and révise. By order of court, on stipulation flled, the printing of the 
records in ail but case No. 2205 was waived. From that record It appears 
that John W. Farley & Co., partners, contracted with the Unlversal Construc- 
tion Company to dig a portion of one of the public sewers of the city of St. 
Louis, Mo. After completing a section of the sewer, the partnership was ad- 
judged a bankrupt, and one Joseph P. Gallagher was elected trustée. On 
January 8, 1912, upon the flllng of the pétition of the trustée, setting out that 
great advantage would resuit to the estate were he empowered to complète the 
work, and asking for such power, and for power to issue receiver's certifl- 
cates for the purpose of raising funds with which to prosecute the work, such 
authority was granted by the référée. The order of the référée provided that 
the trustée hâve leave to borrow of the Bt. Dearborn National Bank of Chi- 
cago the sum of not exceeding $10,000, for which loan sald bank should hâve a 
"flrst lien and prier claim to every other lien or Incumbrance thereon, and, 
subject only to the costs of administration of this estate, for such sum so loan- 
ed, together with interest from the date of said loan at the rate of 6 per cent, 
upon ail the property, estate, assets, and effects of said bankrupts now in the 
possession of the trustée of this estate or hereafter to corne into his pos- 
session, including the moneys due said estate on sald contract and to become 
■due thereon by reason of the carrying on of said work by said trustée in 
bankruptcy," and the trustée was at the same time ordered to niake monthly 
reports of his acts in the promises. Thereafter, and on May 17, 1912, on the 
further request of the trustée, like leave was given the trustée to borrow a 
further sum of $5,000 from said bank upon like conditions, and again, on 
June 11, 1912, the trustée filed his pétition, setting out the InsufBciency of 
funds to complète said work by reason of tloods and other drawbacks, and 
was authorized to borrovr a further sum of |12,500 from said bank upon like 
ternis and conditions. Thereafter, and on June 28, 1912, the trustée asked and 
received permission to borrow from said bank the further sum of $10,000, upon 
the same terms and conditions. AU of said loans were completed, and the 
money, aggregattng $37,500, was received by said trustée. Of this amount only 
$1,000 has been repaid. 

On final accountiug by the trustée, the référée found and reported a bal- 
ance on hand,, after marshaling ail the assets and paying referee's and at- 

S=>For other cases see saffle topic & KEY-NUMBER In ail Key-Nutnbered Dlgests & Indexai 
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f-omey's fées and expansés and stenographer fées, amountin^ to $6,391.65. 
This amount he ordered paid pro rata upon the sums due for labor and mate- 
rial furnished to sald trustée for and used by lilm iu the construction of said 
sewer, as costs of administration, to the exclusion of the claim of sald bank. 
From this order both the bank and the labor clalmants earried thelr several 
grievances to the District Court for review. That court approved the referee's 
report as to the rlghts of the bank, reversed the order of the référée so far 
as it allowed the materialmen to prorate with the laborers, and ordered the 
entire fund on hand dlstributed pro rata upon the labor claims, whlch exceeded 
the said suni to be dlstributed. To this order the bank and certain material- 
men duly excepted. The bank and one Gruner & Bros. Lumber Company, a 
materialman, having a claim for $2,635.64, bring said matters to this court. 

E. Cari Tourje, of Chicago, 111., for appellant Ft. Dearborn Nat. 
Bank. 

Nicholas R. Jones, of Chicago, 111., for appellant Philip Gruner & 
Bros. Lumber Co. 

George W. Brown, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHESAAT, Circuit Judge (after stating the facts as above). [1] 
The seve'ral orders of the District Court were clearly proceedings in 
bankruptcy, and not plenary. Tefft v. -Munsuri, 222 U. S. 114, 32 
Sup. Ct. 67, 56 L. Ed. 118; Coder v. Arts, 213 U. S. 234, 29 Sup. Ct. 
436, 53 L. Ed. 772, 16 Ann. Cas. 1008 ; Hewit v. Berlin Machine Works, 
194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. Therefore the proceed- 
ings should be by original pétition to review and revise. 

[2] The main question presented is the construction to be placed 
upon the term "costs of administration," to which the several orders 
of the court authorizing the loans subjects them. The term cannot be 
limited to court costs, which would cover practically ail the items con- 
ceded by appellant. It must therefore refer to ail the expenses attend- 
ing the exécution of those orders of the court entered with référence 
to the furnishing of the contract asset of the bankrupt. Farmers' Loan 
and Trust Co. v. Stuttgart St. R. R. Co. (C. C.) 106 Fed. 565. Had 
the trustée paid cash for the material and labor invested in carrying 
on the work of completing the sevi'er, no question could or probably 
would hâve been raised. The mère fact that the trustée f ailed to pay 
as he should hâve done, had he funds so to do, does not alter the sit- 
uation. The money on hand constituted a fund which should hâve been 
dlstributed, and should be treated as belonging, to the laborers, and, 
as we think, the materialmen, pro rata. It was obtained from the 
bank for that purpose. We regard thèse claims as just as much costs 
of administration under the facts of this case as would be the feed 
for stock under the receiver's care or the housing qi perishable prop- 
erty. The bank is in the position of one loaning money to a trustée 
or receiver for a distinct purpose, and then seeking to reclaim it and 
prevent the application of it. It claims to bave furnished ail this fund, 
and it did; but it is not therefore entitled to recover it contrary to 
the purpose for which it advanced it. The controversy between the 
bank and the other claims, we think, grows out of the use of the term 
"costs of administration," which might seem, off-hand, to limit the term 
in a sensé to taxable court costs in an ordinary case. 
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In the case of Andersen v. Condict, 93 Fed. 349, 35 C. C. A. 335, 
we held that, where the lien of the receiver's certificates was upon ail 
the property and the proceeds thereof, and net income of the railroad 
in the receiver's hands, "after the payment of operating expenses and 
costs of administration," a claim for personal injuries was prior to the 
lien of the certificates, even as against the corpus of the property. The 
language hère employed is, under the circumstances of the présent case, 
the équivalent of that used in defining the limitation upon the lien of 
the certificates in the case just cited, and the argument of that opinion 
is applicable hère. Ûndoubtedly the holders of the certificates niust 
be charged with knowledge of the character and uncertainty of the 
undertaking to complète the said sewer and to hâve assumed ail the 
vicissitudes of the situation. It was held in Pusey & Jones v. Penn. 
Paper Mills (C. C.) 173 Fed. 634, that expenses of construction work 
upon a mill would précède receiver's certificates, even when expressly 
made a first lien, as being expenses incurred in preserving the property 
upon which the certificates were secured. 

[3] We concur in the finding of the référée that the labor and ma- 
terial claims should first be paid pro rata out of the funds in the trus- 
tee's hands, and, that fund being inadéquate to satisfy said claims, the 
certificate holders will take nothing therefrom. We know of no rule 
of law which would give the labor claimants any préférence over the 
materialmen under the facts of this case. No statutory or other spé- 
cial liens were perfected. As above stated, both classes of claims are 
held to be costs of administration and on an equal footing when fur- 
nished under the same circumstances. 

The decree of the District Court in case No. 2204, in so far as it 
holds the lien of the bank to be subject to the payment of labor claims, 
is afiirmed. As to the case of Gruner & Bros. Lumber Company, case 
No. 2258, the decree is reversed, with direction to examine farther into 
that claim to ascertain whether it has been paid and discharged in part 
or in whole since the decree therein was entered, and if the court 
shall find any sum still remaining due from the trustée to said Gruner 
& Bros. Lumber Company, then to cause distribution from the said 
balance held by him for distribution, to be made thereon to said Gruner 
& Bros. Lumber Company pro rata with said labor claims ; otherwise, 
to distribute said balance pro rata between the labor claimants. In 
causes Nos. 2205 and 2263, the appeals are dismissed. 



In re DUNTLET. 

PATTEN et al. v. DUNTLEY. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915.) 

No. 2207. 

1. BiLLs AND Notes <ê=5310, 335 — •Rights of Indorsees — Notice. 

T. 's agent agreed with P. that P. could sell notes owned by T. for 
$15,000, and at P.'s suggestion agreed to leave them with a brokerage 
house. P. personally tooli the notes to the brokerage house, which issued 
two receipts, each covering one-half of the notes, and recitiug that they 
were held In trust, subject to retum or accounting for $7,500. Eeld that, 

4=3For other cases ses sams topic & KET-NUMBER in ail Key-Numbered Btgests & Indexes 
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whatever rights bona flde purcliasers or lien creditors rnlght bave ac- 
qiiired, the transaction as between the parties was valld, and dld not 
amount to a sale on crédit, but a ballment, wlth an agreement to sell for 
cash, and P., who knew ail of the facts, could not acqulre légal tltle from 
the brokerage house, whether In payment of a pre-exlsting debt or for 
cash. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dig. §§ 742, 743, 
817 ; Dec. Dig. 0=5310, 335.J 

2. BiLLS AND Notes ®=3310 — ^Rights or Indoksees — Notice. 

That T.'s agent received from the brokerage house sums aggregating 
$4,500 dld not couvert the agreement to sell for cash Into a sale on crédit ; 
the rétention of the recelpt negatlving any, possible waiver of the condi- 
tion précèdent to the passing of title, payment in full. 

[Ed. Note.— For other cases, see Hills and Notes, Cent Dig. §§ 742, 
743 ; Dec. Dig. ®=>310.] 

3. Attobnet and Client €=9129 — Compensation — Sufficibnct of Evidence. 

On a pétition to hâve D. adjudlcated a bankrupt, évidence held in- 
su ffielent to show that one of the petitlonlng creditors, whose claim was 
for légal services in connection wlth the exécution of notes to take up 
notes previously executed on which the bankrupt claimed he was not per- 
sonally liable, was derellct in his duty to his client, so as to defeat his 
clalm for compensation. 

[Ed. Note.— For other cases, see Attomey and Client, Cent. Dig. §§ 
284-291 ; Dec. Dig. <S=>129.] 

4. Attoenet and Client <®=9l23 — Compensation — Accounts Stated. 

An attomey sent D., a former client, a Mil for services, and later 
asked him whether It was convenlent to pay, and D. answered that the 
blU was ail right, but that L. had charge of his flnanclal afCairs and 
would see the attorney. A few days later L. saw the attorney, and stated 
that he would be In in a few days and make a partial payment, and pay 
the rest as well as he could. It appeared that the relation of attomey 
and client had ceased prlor to the conversation between the attomey and 
D., and that D. had then independent and able légal advisers. Held, 
that the facts showed an account stated. 

[Ed. Note. — For other cases, see Attomey and Client, Cent. Dig. §§ 
239-245, 248, 249 ; Dec. Dig. <g=123.] 

Ap[Deal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

In the matter of John W. Duntley, bankrupt. From a judgment 
dismissing the pétitions of Frank C. Patten and another to hâve Dunt- 
ley adjudicated a bankrupt, the petitioners appeal. Affirmed in part, 
and reversed and remanded in part. 

Louis E. Hart, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from a judgment dismiss- 
ing the pétition of appellant Patten and the intervening pétition of ap- 
pellent Morris to hâve appellee Duntley adjudicated a bankrupt, on 
the ground that neither petitioner nor intervener had a provable claim. 

Appellee, by his answer to the original pétition, denied insolvency, 
the commission of.any acts of bankruptcy, and that Patten had a prov- 
able claim; alleged that the title to the promissory note of $500 on 

4S=3For other cases see same tapis & KBT-NUMBER In ail Key-Numbered Digests & Indexes 
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which Patten basecl his claim was in dispute in a cause pending in the 
State court wherein, on a bill filed by one Townsend, who claiined 
title to this and other notes, and the appellee, Patten had been enjoined 
from selling or transferring the notes ; and further charged that the 
exécution of the note had been procured by Patten and others by 
fraud and duress, and that the considération therefor had wholly failed. 

To the intervening pétition he answered, denying the commission of 
the acts of bankruptcy, insolvency, that Morris was a créditer for 
$750 for légal services, as alleged, or for any amount. 

[1,2] Patten's note is one of a séries given by the bankrupt un- 
der the following circumstances : Townsend owned two séries of notes, 
each of which aggregated $35,000; the first executed by Duntley, the 
second, executed two years thereafter, by the Duntley Manufacturing 
Company. Both were given for the single loan of $35,000, originally 
made to Duntley before the company was organized, by a bank of which 
Townsend was président. Townsend had placed ail the notes in the 
hands of his attorney, Faissler, with power to collect or to sell them. 
Appellant Patten was employed by Faissler to assist in their collection, 
and by unauthorized threats of bankruptcy proceedings induced Dunt- 
ley to pay $500 cash and to exécute a new third séries of notes to his 
own order and indorsed in blank, in lieu of the other two séries which 
were overdue. The cash and the new notes represented the $35,000 
and accrued interest. In place of shares in the Duntley Manufactur- 
ing Company, theretofore given as collatéral, certain contract rights 
belonging to Duntley, as well as a life insurance policy, were trans- 
f erred by a trust instrument to Morris to secure the new notes. The 
third séries of notes and the cash were delivered to Townsend's agent 
and attorney, Faissler; the first and second séries with the stock col- 
latéral were returned to Duntley; Faissler thereupon paid Patten the 
$500 for his services. Faissler took the notes with him to Sycamore, 
111., where both he and Townsend resided. 

Some days later, Faissler agreed with Patten that the latter could 
sell the notes for $15,000, and, on Patten's statement that he could not 
use them unless they were in Chicago, agreed to leave them with a 
brokerage house suggested by Patten, Lyon, Ratcliffe & Co., a corpora- 
tion in Chicago. He handed them to Patten, who took them to Lyon, 
Ratcliffe & Ce, and brought back to Faissler two receipts, signed by 
Lyon, Ratcliffe & Co., dated February 2, 1914, and reading as fol- 

lows : 

"Chicago, February 2, 1914. 
"Recelved of John Faissler the following notes, signed by J. W. Duntley, 
which are held In trust, subject to retum or accounting in fuU with our 
check for $7,500.00." 

"Chicago, February 2, 1914. 
"Recelved of John Faissler the following notes, signed by J. W. Duntley, 
which are held In trust, subject to a satlsfactory accounting of $7,500 for 
same." 

One-half of the notes are specified in each receipt. During the next 
few weeks, Faissler received in the aggregate $4,500 from Lyon, Rat- 
cliffe & Co. and used the money on behalf of Townsend. At the time 
that Patten left the notes with Lyon, Ratcliffe & Co. he arranged to 
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sell them to this corporation for their face value, netting for himself 
the différence of about $24,000. Neitlier Faissler nor Townsend knew 
anything about this deal. 

It is apparent from thèse facts that the légal title to the third séries 
of notes vested at once in Townsend. The receipts demonstrated Lyon, 
Ratcliffe & Co.'s knowledge that, until the $7,500 was paid to Faissler, 
neither it nor Patten would acquire title to the notes specified therein. 
Whatever rights bona fide purchasers from or lien creditors of Lyon, 
Ratcliffe & Co. might acquire in and to the notes as against Townsend, 
the transaction evidenced by the receipts was entirely valid as between 
the immédiate parties and as against any one who attempted to secure 
rights to the notes with knowledge of the facts. It effectuated, not a 
sale on crédit, Tiut a bailment with an agreement to sell for cash and 
the conséquent right to acquire title to the notes specified in each re- 
ceipt only on the payment of the agreed considération of $7,500. The 
mère receipt of payments on account would not change the légal sit- 
uation and couvert an agreement to sell for cash into a présent sale 
on crédit. Faissler's rétention of the receipt negatived any possible 
implied waiver of the condition précèdent to the passing of title, pay- 
ment in full. The record is devoid of the slightest évidence that ei- 
ther Faissler or Townsend intended to trust to the personal crédit of 
either Patten or Lyon, Ratcliffe & Co. 

Patten knew ail the facts hereinabove recited. He could not, there- 
f ore, acquire from' Lyon, Ratcliffe & Co. the légal title to negotiable 
paper, whether in payment of a pre-existing debt or even for cash. 
If this third séries of notes constituted a valid obligation, Townsend, 
and not Patten, was their owner and Duntley's creditor. Irrespective, 
therefore, of the effect of the prior proceedings in the state court, 
the original pétition was properly dismissed on the ground that Patten 
had no provable claim. 

[3, 4] No évidence was offered that the reasonable value of Morris' 
légal services was $750, or at least $500, the amount necessary to ena- 
ble him as sole creditor to maintain the pétition, or, indeed, any other 
sum. He relied entirely upon an account stated. In support thereof, 
he testified as foUows : 

"I then subsequently [after January 29, 1914] sent In a Mil to him for $750 
for services and received no reply to it, and after walting I tliink a month 
I called him up over the phone and asked him whether it was convenient to 
pay that blU, and he said to me the blU was ail i-lght, but Mr. David B. Ly- 
man, Jr., had charge at that time of bis financial affairs, and Mr. Lyman 
would come in and see me. Mr. Lyman came in a day or two afterwards, and 
said: 'Speaking about your bill, Mr. Duntley is somewhat hard up now, and if 
we can pay that in installments it would be satisfactory to him.' I stated to 
him I was ready to meet Mr. Duntley's necessities any time. He said: 'Well, 
I will be in in a few days and make a partial payment, and extend the rest 
along, and pay the rest as well as I can.' Trom that time forth I bave heard 
nothing in regard to my blU and hâve received no payment on It. I never 
hâve had any wonl from Mr. Duntley. He never said to me it was incorrect, 
nor did he ever criticize me for my position in the matter personally," 

On cross-examination, he testified: 

"Q. Mr. Morris, you say that Mr. Duntley never crltlcized yon in any way 
with référence to your représentation of himî A. Not personally to m& 
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Q. Well, he dld file a blll against you, and obtain a prellmlnary Injunctlon In 
March, 1914, didn't he, in which blll he charged that you had been consplrlng 
with Patten to defraud hlm? A. In conjunction with Mr. Townsend, yes. Q. 
You did not consider that a critidsm? A. I said, 'Not personally to me.' Q. 
You mean, when you say 'Not personally to me,' he never came to you face to 
face and told you he thought you trled to do hlm? A. I consider thatihe Is 
a mère Interpleader. Q. You consider that he is a mère interpleader? \. 
Yes." 

The défense attempted to be made under the déniai that Morris had 
a provable daim is based on Morris' alleged dereliction of duty to his 
client. Morris had been attorney for Patten in various matters. A 
few weeks before the third séries of notes was executed, Patten and 
Duntley were negotiating in référence to financing another corpora- 
tion in which Duntley was interested. Morris, at that time, drew up 
an agreement on behalf of Patten, but the deal fell through. In this 
way he became acquainted with Duntley and learned of his condition. 
The attorney who had theretofore managed Duntley's afïairs, at least 
those involved in the fîrst and second séries of notes, was critically ill 
and soon thereafter died. When Duntley was being pressed by Patten 
for payment of the notes, and was being threatened with bankruptcy 
proceedings, he retained Morris to act for him. Morris had refused 
to act for Patten in instituting bankruptcy proceedings, and consented 
to act as Duntley's attorney only after Patten waived any objections 
thereto. Morris did not see the first and second séries of notes be- 
fore drawing up the third séries and the trust agreement, but acted 
on Duntley's statements. Duntley now claims that the second séries 
of notes was given in substitution and payment for the first séries, 
and that when they were given he expected to get back the first séries ; 
that under thèse circumstances he individually had a valid défense to 
the first séries of notes, and but for the alleged wrongful act of Morris 
in not properly guarding his interests and investigating the matter, and 
in falsely stating, according to Duntley's testimony, that Duntley was 
an indorser on the second séries, Duntley would not hâve executed 
the third séries, and thereby hâve involved himself in further personal 
liabilities. 

Morris denied having stated to Duntley that he was an indorser 
on the second séries of notes. If the question were to be determined 
solely on this conflict, a finding, by the trial judge, who had the op- 
portunity of seeing the witnesses, would be cdnclusive as to Morris' 
dereliction of duty, and the finding that, "In view of the manner in 
which said claim of said Joseph O'. Morris arose, this court déclines to 
find that said claim of Joseph O. Morris is a provable claim in bank- 
ruptcy against the said John W. Duntley," might be interpreted as 
finding such dereliction of duty. 

Duntley's statements, however, are directly contradicted by the bill 
of complaint, filed by him and Townsend in the state court, sworn to 
by both of them and introduced in évidence at the hearing. No claim 
is made therein that the second séries was given in payment of the 
first. On the contrary, it is there charged that both séries are now 
owned by Townsend, and that Duntley is ready to redeliver both of 
them to Townsend on the cancellation of the third séries, which they 
227 F.— 25 
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charge had been obtaîned under unauthorized threats to begin bank- 
ruptcy proceedings and with the purpose of misappropriating them and 
thuS defrauding Townsend. Townsend and Faissler were both wit- 
nesses. Townsend had been président of the bank that made the orig- 
inal loan of $35,000. He had purchased $20,000 of the notes before the 
second séries was issued, and subsequently purchased the other $15,- 
000; $20,000 of the second séries were made payable to Townsend's 
order and delivered to him ; the others were made payable to the bank 
and delivered to it. Faissler was connected with the bank. Neither 
of them testified in corroboration of Duntley's statement that he ex- 
pected the first séries to be given up when the second séries was ex- 
ecuted. 

On his direct examination, Duntley testified that he joined Townsend 
in bringing the suit in the state court when he discovered the falsity 
of Morris' statement that he was an indorser on the second séries 
of notes. If the discovery of the falsity of the alleged statement not 
merely preceded, but, as Duntley's testimony was evidently intended to 
imply, caused him to begin the suit, and if his testimony in this cause 
as to the relation between the first and second séries of notes were 
true, it is more than passing strange that in the bill of complaint he 
should hâve admitted the validity of the first séries and his personal 
liability thereon as maker. This bill was filed on March 17, 1914, less 
than two months after the third séries of notes was executed, and 
necessarily within a short time after Lyman's statement to Morris. 
In view of the allégations in this bill of complaint, and of Duntley's 
conséquent liability as maker of the first séries of notes, a statement 
that he was indorser of the second séries, although erroneous, would 
hâve been entirely unimportant. We are satisfied, however, for the 
reasons above stated, that the conflict on this point must be determined 
in favor of Morris, 

Whatever wrong may hâve been intended and committed against 
Townsend in connection with the third séries of notes, Duntley could 
only benefit by their exchange for the first and second séries. He there- 
by secured a long extension on a completely matured debt. We find 
nothing in the évidence to sustain a défense to the Morris claim based 
on a dereliction of his duty to his client. Morris was retained solely 
in connection with the refunding of thèse notes. At that time, and 
at the time Duntley aicknowledged that the bill of $750 was ail right, 
and stated that he would hâve L3nnan see Morris about it, the relation 
of Duntley to Morris as client to attorney had ceased. Duntley, at 
that time, had independent and able légal advisers. Under thèse cir- 
cumstances, the account stated must hé held to hâve been fuUy proved. 

The judgment, in so far as it dismisses the original pétition, is af- 
firmed ; in so far as it dismisses the intervening pétition, it is reversed, 
and the cause is remanded for a new trial on the other issues made by 
the intervening, pétition and the answer thereto. 
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In re BBOWN COMMEECIAL CAR 00. 

BEOWN COMMERCIAL CAR CO. v. CONTINENTAL MOTOR MFG. 

CO. et al. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 

No. 221L 

1. BANKKUPTCY ®=391 — INSOIVENCT — EVIDENCE. 

That an ofBcer of a corporation made a statement of its condition to Its 
credltors and asked for a settlement at 35 cents on the dollar was a 
clrcumstance to be considered In determinlng whether It was Insolvent, 
though his authority was not clear. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 137-139; 
Dec. Dlg. <@=>91.] 

2. Bankbuptct ®=>56 — Açts of Bankbuptct — Time or Commission. 

If preferentlal payments alleged as acts of bankruptcy were made more 
than four months prior to the flling of the amended pétition whleh 
asserted them, and were then charged for the flrst time, and were new 
and Independent preferential acts, charged by way of substitution for the 
items alleged In the original pétition, and not mère enlargements and 
amendments to alleged acts of bankruptcy set up In pétitions flled within 
four months, the transactions did not arise within four months preceding 
the flling of the pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 61-65, 67, 
. 68, 86-96; Dec. Dlg. <S=»56.] 

3. Bankeuptct <®=358 — Acts op Bankeuptct — ^Time of Commission. 

An involuntary pétition in bankruptcy alleged as an act of bankruptcy 
a preferential payment by the bankrupt to a bank. An amended pétition 
alleged various preferential payments to credltors of the bankrupt, made 
more than four months before the flling of the amended pétition, but 
within four months before the flling of the original pétition. It appeared 
that the payments to such credltors were made through the bank. Held, 
that the allégations of the amended pétition were mère explanatlons of 
the act of bankruptcy charged in the original pétition, and such payments 
were therefore available as the basls of an adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S§ 57, 72-79, 
83; Dec. Dlg. i@=958.] 

4. Bankeuptct ©=358 — ^Acts or Bankruptcy — Pbefeeential Payments. 

The retum of money advanced to a corporation to mcet its pay roll, 
made within one day of the tlme of its advance, was not such a prefer- 
ential payment as would support an adjudication In bankruptcy, especial- 
ly where the attomey for the petitloning credltors, when interrogated 
in regard thereto, Indicated that he would not rely thereon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 57, 72-79, 
83; Dec. Dig. <S=»5S.] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Andersen, Judge. 

Pétition by the Continental Motor Manufacturing Company and oth- 
ers to hâve the Brown Commercial Car Company adjudicated a bank- 
rupt. From a decree adjudging such company a bankrupt, it appeals. 
Affirmed. 

Appellant, an Indiana corporation, organized for the purpose of maniifac- 
turing and selllng light commercial gasoline trucks, was the owner of a plant 
located near Peru, Ind., with good transportation facllities, which It purchased 

©:=5For other cases see sama topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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from the Otls Elevator Company for $50,000 la September, 1912, glvlng there- 
for no cash, but its 20 notes, for $2,500 each, bearing 6 per cent, interest, 
maturing at Intervais of six months. The plant mcluded several traveUng 
crânes eqtilpped with motors, a power plant whlch could be easily made to 
supply necessary power, complète heating, plumbing, and sanltation outflt, 
together with pumps, machine shops, etc. The buildings were large and sub- 
stantlal and in good condition. The capital stock of appellant was flxed at 
$100,000, $51,000 of which was subscrlbed. The balance of $49,000 was to 
become the property of the président of the company on the happening of 
certain conditions, which never transpired. The flrst Installment of interest, 
amounting to $1,500, and the flrst purchase-price note of $2,500 and interest, 
were paid. The rest appellant never pald. While it was operatlng, appellant 
manuf actured and marketed about 150 of Its cars. It had some 20 cars on 
hand, and others under way, when proceedings were begun. The plant was 
inventoried at about $76,000, or about $26,000 in excesa of the purchase 
price, without includlng good will, catalogues, parts, etc. 

On December 19, 1913, the original pétition in bankruptcy hereln was flled. 
It charged insolvency and a préférence given to the Fîrst National Bank of 
Peru, Ind., by the payment of $10,000 on or about September 15, 1913. On 
February 10, 1914, an amended pétition in bankruptcy was flled, setting up 
three acts of bankruptcy — two in addition to that set out In the original péti- 
tion, both of which were afterwards abandoned. Afterwards, on March 17, 
1914, a second amended pétition was flled, setting up said first-mentioned 
préférence, said two abandoned alleged acts of bankruptcy, and a new one, 
to the efCect that a préférence had been given In the payment of $300 to B. 
G. Kramer Company on September 23, 1913, and also that "within four 
months preceding the flling of the original pétition hereln, on or about the 

day of , Brown Commercial Car Company, whlle insolvent, 

eommitted an act of bankruptcy, In that It did pay to a certain creditor ot 
said Brown Commercial Car Company the sum of tea (10) dollars" ; tlie 
date of such payment and the payée being unknown to petitioners and not 
ascertainable, except to said company, whereby a préférence was created. 
On April 28, 1914, a third amended pétition was flled. This charged acts of 
bankruptcy 2 and 3 the same as in the second amended pétition, omitted the 
$10 préférence, and substituted the following; i. e.: "That within four months 
preceding the flling of the original pétition herein the said Brown Commercial 
Car Company, while insolvent, eommitted further acts of bankruptcy, in that 
it transferred while insolvent a portion of its property to one or more of its 
credltors with intent to prefer such creditors," etc., mentionlng the names 
and amounts, and dates of payment ranging from September 8 to December 7, 
1913. The original and amended pétitions were ail negatlved by appellant. 
The original pétition was referred to a spécial master. The amended pétitions 
were not formally referred. They were, however, considered by him, and 
both appellant and appellees entered upon a hearing thereof without protest, 
and he made report that at the tlme the original pétition was filed, and for 
more than four months prior thereto, appellant was insolvent; that on De- 
cember 7, 1013, it eommitted an act of bankruptcy in making a payment of 
$134.73 to one Edwards, while it was insolvent and knew it ; that on 
September 20, 1913, appellant eommitted a further act of bankruptcy by the 
payment of $300 to B. G. Kramer, while insolvent and knowlng it; that in 
like manner, by the payment of $150 to the Garage Equipment Company on 
September 8, 1913, of $228.60 to the Mather Spring Company on September 
10, 1913, of $849.54 to Hlghland Body Company on September 15, 1913, and 
of $200 to Hays Manufacturing Company, it eommitted further acts of bank- 
ruptcy. He thereupott recommends that the prayer of the third amended péti- 
tion be granted and appellant adjudged a bankrupt. 

A number of witnesses were examined as to the Insolvency of appellant. 
The latter complains that the master accepted the testimony of those who 
eonfessedly treated the real estate as part of a dead plant, whereas it claims 
to bave been a going concern. It appears from the évidence that, while it 
had been employing 50 persons in its work, it had reduced the number to 10. 
This évidence was before him. Appellant's witnesses placed the value of the 
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seven-aere plant, includlng buildings and appurtenances, at from $50,000 to 
$90,000. Appellees' witnesses placed the value at from $12,500 to $30,000. 
The master fixed the value at $35,000, and the value of ail the Personal estate 
at $45,000, or a total of $80,000. The liabilities, he found, amounted to at 
least $&.5,000, with the business tending downward. It will thus be seen that 
the master found a decrease in the real estate from the purchase price of 
$15,000 in a period of six months. It appears that the plant was a dead one 
when appellant bought it. The enterprise was financed by the commercial 
club of Peru in the attempt to secure a manufacturing plant for the city. Ou 
the hearing upon the report of the master It was sustained, and appellant was 
ad.judged a banUrupt, and this appeal was taken. 

The errors assigned are, in substance: (1) That the court decreed appel- 
lant to be insolvent; (2) that the court found said acts to be préférences; 
(3) the court adjudged that the payments to Garage Equipment Company, 
Mather Spring Company, Hlghland Body Company, and Hays Manufacturing 
Company constituted préférences, respectively, and consequently acts of 
bankruptcy, and held that appellant should be adjudged a bankrupt by reason 
of thèse, whereas none of thèse acts occurred within a period of four months 
before the pétition whlch allèges them was flled. 

Other facts will appear In the opinion. 

Claude Y. Andrews, of Peru, Ind., tor appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1,2] While there may hâve been some haste in closing down upon 
the new-born project of appellant, and a decided bearish attack upon 
the value of the real estate then recently purchased for the sum of $50,- 
000, we are unable to discover from the record that there was any er- 
ror calculated to discrédit the finding of the master. While the plant 
was not yet moribund, the évidence gives strong color to appellees' 
contention that it was headed in that direction. Some one of appel- 
lant's officers made a statement to its creditors of its condition and 
asked for a settlement at 35 cents. While the authority of this party 
does not seem clear, it is a circumstance to be considered. There is no 
évidence of a brightening future. The évidence in such cases is gen- 
erally so conflicting as to make a review of little value. The présent 
case was no exception. The master had ail the facts and the proclaim- 
ers of them before him, and, under the circumstances, wè are not dis- 
posed to overthrow his fîndings. We therefore concur in the adjudi- 
cation of the master and the District Court as to the insolvency of ap- 
pellant at the time of and for four months previous to the filing of the 
original pétition. 

The adjudication was recommended by the master, based upon the 
third amended pétition, filed April 28, 1913. This sets out several 
alleged preferential acts growing out of the transactions with the First 
National Bank of Peru, and the alleged preferential payments, among 
others, to R. A. Edwards, B. G. Kramer, Garage Equipment Com- 
pany, Mather Spring Company, Highland Body Company, and Hays 
Manufacturing Company, which are the only items which the master 
fînds constituted préférences. Thèse transactions took place more than 
four months prior to the filing of the third amended pétition. For 
this reason, mainly, appellant urges that the appellees hâve failed to 
allège preferential payments within the four-months period immediately 
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preceding the filing of the pétition which allèges them. If thèse acts 
<x;curred more than four months prior to the filing of the amended 
pétition which asserts them, and were charged for the first time on 
April 28, 1914, and are new and independent preferential acts charged 
by way of substitution for the items alleged in the original pétition, 
and net mère enlargements and amendments to the alleged acts of 
bankruptcy set eut in pétitions filed within the proper four-months 
period, then and in that case the transactions hâve not arisen within 
the four-months period immediately preceding the filing of the péti- 
tion. Remington on Bankruptcy, §§ 264, 265; Reed v. Crowley, 1 
N. B. R. 516 (Ped. Cas. No. 11,644); In re Léonard, 4 N. B. R. 562 
(Fed. Cas. No. 8,255); In re Haflf, 136 Fed. 78, 68 C. C. A. 646; 
Walker v. Woodside, 164 Fed. 680, 90 C. C. A. 644; I» re Pure Milk 
Co. (D. C) 154 Fed. 682. 

[3, 4] For appellee it is contended that, while the several items cov- 
ering the names of payées and the dates and amounts of payments al- 
leged to hâve been préférences, as set out in the third amended péti- 
tion, were not mentioned by name in any of the preceding pétitions, 
yet some of them, were in fact included m the first allégations of an 
act of bankruptcy in the original pétition concerning advances to the 
First National Bank of Peru; that is to say, the payments to the 
Garage Equipment Company, the Mather Spring Company, and the 
Highland Body Company were paid to or through the said bank, but 
were in fact payments to or for said several parties. We regard said 
three statements of the third amended pétition as mère explanations 
of the first act of bankruptcy charged, and not as substituted items, 
since the record shows such to be the facts. Appellee further claims 
that each of the alleged preferential payments specified by name, date, 
and amount in the third amended pétition are spécifications of the 
$10 item set out in the second amended pétition filed March 17, 1914; 
but this amended pétition was filed after the lapse of more than four 
months f rom the date of the transactions herein attempted to be made 
bases for évidence of préférences. Since the waiver of the second 
and third alleged acts of bankruptcy, and under the rule above stated, 
ail acts alleged for the first time in the second and third amended 
pétitions, if not elaborations of or pertaining to the first alleged act 
of bankruptcy, viz., preferential payments to the First National Bank 
of Peru, are not properly pleaded. We are unable to trace any con- 
nection between the allégations of the second amended pétition as to 
a preferehtial payment of $10 to unknown creditors and any previ- 
ously alleged act of bankruptcy. So far as we can judge from the 
évidence, that item refers to a new and independent act of bankruptcy. 
The alleged preferential payment of $134.73 to Edwards was merely 
the return of money advanced to meet the pay roll, madç within one 
day of the time of its advance. Moreover, when interrogated thereto, 
counsel for appellees indicated that he would not rely on this item. 
(Record, p. 17^ We do not consider it available for the purposes of 
this suit. 

The allégation of the second amended pétition that appellant com- 
mitted an act of bankruptcy, in that it paid the sum of $300 to B. G. 
Kramer on September 20, 1913, was first made on March 17, 1913, or 
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alinost six months after that payment was made, although it was a 
payme.nt in fact to one Andrews, the person who was petitioners' at- 
torney, and as such made oath to the original and the first and sec- 
ond amended pétitions, and therefore cannot urge want oi notice of 
such payment. This payment was an independent item, and cannot 
be held to havcibeen included in any previous charge of a preferen- 
tial payment. It could not, therefore, hâve been avail.able for purposes 
of adjudication. 

Without taking up the other items of the third amended pétition, 
which seem to be only a few out of many payments in the regular 
course of business, we are of the opinion that the three items above 
mentioned — those of the Garage Equipment Company, the Mather 
Spring Company, and the Highland Body Company — ^may, under the 
rule laid down in In re Shoesmith, 135 Fed. 684, 68 C. C. A. 322, prop- 
erly be regarded as spécifications under the said first alleged act of 
bankruptcy, and, as such, treated as amendments thereto and not as 
substi tûtes therefor. Thèse payments,. it appears, were made when 
appellant was insolvent and unable to pay its debts, and were by the 
master and District Court, and are by us, deemed to constitute acts of 
bankruptcy. 

The decree of the District Court is therefore afiirmed. 



BUFFALO SPECIALTY CO. v. VAN CLEEF et aL 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.y 

No. 2159. 

L Equitt <g=>362 — Dismissal of BilI/ — Gbounds. 

Where, in an action for Infringement of a trade-mark or trade-name 
and for unfair compétition, the bill was good, it could not be dlsmissed 
on motion, unless the défensive matter in complainant's answers to inter- 
rogatories propounded by défendant was so concluslve that It could uot 
be afCected by any avoidlng évidence in support of the bill, or in support 
of a replication that mlght hâve been flled In the ordinary course of the 
case. 

[Ed. Note.— For other cases, see Equity, Cent. Die, 8S 758-761: Dec 
Dig. <3=»862.] 

2. Equitt <S=>363 — Dismissal of Bill — Presumptions. 

Where, in a suit for infringement of a trade-name under which com- 
plaiuant was selllng a tire fluid, the bill did not admit, and complainant's 
answers to interrogatories did not afflrm, that the tire fluid of the par- 
tlcular species sold by complalnant was patented, it would be taken, as 
against a motion to dismiss, that every one was free to manufacture and 
sell tire fluids, even complainant's, if Its formula could be leamed, and 
that many brands under distinctive namcs and marks were on the market. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 762-766, 768; 
Dec. Dig. <S=363.] 

3. Teade-Maeks and Teade-Names <S=>85 — Loss os Eigects — Misbepeesenta- 

TION. 

Complainant manufactured a tire fluid according to a secret formula 
and sold It under a trade-name. One D. obtained a patent for a vehlcle 
tii-e. consisting of a combination of a pneumatic tire and a free-flowing 

^i^jFor otljer cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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seallng agent wlthln the air chamber. Complalnant purchased this pat- 
ent, and thereafter used, in connection with its tire fluid, a label on 
which appeared a circle representlng a pneumatlc tire within which 
were the words: "Patented U. S. A. Foundation patent No. 578,551." 
Below the circle were statements that tliia was the foundation patent, and 
covered the use of any liquid, seml-Uquld, paste, powder, or compound 
capable of belug converted into or used in connection jvith any liquid, in 
any pneumatlc tire for closing punctures, that plaintiflE's tire fluid was 
manufactured and sold under and by the owner of sucb patent, and that 
persons making, selling or using any other such fluid were infringers. 
Held, that complalnant was justlfled in buying the patent to avold in- 
fringing it, and the label in question was not such an abuse of its 
patent rights as deprived it of its pre-existing property right in its trade- 
name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94; Dec. Dig. <S=85.] 

4. Equitt <S=»363 — DisMissAL oï Bill — PnEstnaPTiONS. 

In a suit for infringement of the trade-name, where neither complaln- 
ant's bill nor its ansvvers to interrogatories admitted that défendants or 
the publie were ignorant of the true facts concernlng the patent, this 
could not be assumed on a motion to dismiss; but, on the contrary, it 
would be assumed that the final proofs would show that défendants and 
the publie knew of the relation of the tire fluid to the patented vehicle 
tire, and never erroneously associated the trade-name of the secret mix- 
ture with the combination patent. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 762-766, 768; 
Dec. Dig. <S=363.] 

5. Tkade-Mark? and Tbade-Nambs <g=»ll — Names of Patented Aeticles. 

If, as would be assumed on a motion to dismiss, the patented tire had 
no generic name, and ail pneumatlc tires, whether contalning a free- 
flowing seallng agent or not, were made and sold under the marks and 
names of their manufacturera, the expiration of the patent could not 
authorize the public to use the trade-name of the unpatented élément, 
under the rule that the expiration of the patent authorizes the use of 
the name of the patented article, where it has become a generic name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 15; Dec. Dig. <g=>ll.] 

6. Trade-Mabks and Trade-Names ®=>11 — Losa or Rights — Miseepeesenta- 

TION. 

That complalnant, after the expiration of the patent, used a label on 
which was a picture of a tire and the words: "Patented U. S. A. March 9, 
1897. Patent No. 578,551" — dld pot deprive it of its right to équitable 
relief against the piracy of its trade-name and unf air compétition ; the 
Word "patent" not having been used under such circumstances as to Im- 
port the assertion of a presently existing monopoly. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 15; Dec. Dig. ®=>11.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Arthur L. Sanbom,, 
Judge. 

Suit by the Buffalo Specialty Company against Noah Van Cleef 
and others, a copartnership doing business as Van Cleef Bros. From 
a decree dismissing the bill, complalnant appeals. Reversed and re- 
manded. 

See, also, 217 Fed. 91. 

<g;:^For other cases see sarae topic & KKY-NUMBEH in ail Key-Numbered Digests & indexes 
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Albert H. Graves and Charles K. Offield, both of Chicago, Hl., for 
appellant. 

Thomas A. Banning, Jr., and Samuel W. Banning, both of Chicago, 
111., for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Appellant's bill counted on three wrongs : 
Appellees' use of appellant's trade-name, "Neverleak," in connection 
with the manufacture and sale of "tire fluids"; simulation of dress, 
whereby an intending purchaser would likely be misled; and the ac- 
tual palming-off of the imitation by false représentations and by induc- 
mg dealers to effect substitutions. 

In each of thèse respects the bill stated a good cause of action. 
Through appellant's answers to interrogatories propounded by ap- 
pellees certain défensive facts weve brought into the record. Thèse, 
however, pertained only to the use of the word "Neverleak." 

Appellees' motion on this state of the record to dismiss the bill for 
want of equity was sustained, the court being of the opinion that the 
expiration of a patent owned by appellant brought the use of "Never- 
leak" within the Singer (Singer Mfg. Co. v. June Mfg. Co., 163 U. 
S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118) and Castoria (Centaur Co. 
V. Heinsfurter, 84 Fed. 955, 28 C. C. A. 581 and Centaur v. Marshall 
[C. C] 92 Fed. 605) Cases. 

[1] Inasmuch as the bill was good, it could not properly be dis- 
missed on motion, unless the défensive matter in the answers to the 
interrogatories (in effect the same as if admitted in the bill or as if set 
forth as a complète answer which was demurred to by appellant) was 
so conclusive that it could not be affected by any avoiding évidence in 
support of the bill or in support of a replication that might hâve been 
filed in the ordinary course of the case. Bronk v. Charles H. Scott 
Co., 211 Fed. 338, 128 C. C. A. 17, and cases there cited. 

With respect to rights in the word "Neverleak" the bill alleged that 
appellant in 1893 began making a tire fluid according to a secret formu- 
la that has never been disclosed in a patent or otherwise; that ap- 
pellant invented the word "Neverleak" and applied it to the product; 
that appellant's product was so meritorious that the compounding and 
marketing thereof grew to vast and highly profitable proportions; and 
that from 1893 to the filing of the bill in 1914 the trade and the public 
recognized "Neverleak" as appellant's trade-name that identified the 
product and pointed to appellant as maker and seller. 

In answers to interrogatories appellant admitted that a patent, No. 
578,551, was issued on March 9, 1897, to one Duryea, on his applica- 
tion filed December 28, 1891 ; that appellant in 1898 purchased the 
patent; that the patent expired by law on March 9, 1914; that from 
1898 to March 9, 1914, appellant used label Exhibit A; that from 
March 9, 1914, to the filing of the bill on April 10, 1914, appellant 
used label Exhibit B ; that the labels had been included in advertise- 
ments in newspapers and magazines ; and that during the life of the 
patent appellant had sued several alleged infringers. 
Duryea's patent is entitled "Vehicle Tire." In the spécification he 
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disclosed that "the invention relates to pneumatic tires for vehicle 
wheels, the object being to render tires self-healing — that is to say, 
adapted automatically to close a puncture." AU the seven daims, with 
varying degrees of specificness, are for combinations of a "pneumatic 
tire" and a "free-flowing sealing agent within its air chamber." 

Across the top of label A appear the words "Neverleak Tire-Fluid" 
in large capital letters. Below this and at the center of the label is a 
circle, representing a pneumatic tire. Within the circle is the state- 
ment in smaller capital letters : "Patented U. S. A. Foundation pat- 
ent No. 578,551." Around the upper half of the circumference of the 
pictured tire and in still smaller capital letters is the legend, "Auto- 
matically Closing Punctures." Below the circle and in ordinary news- 
paper type an explanation and a -warning are printed. Explanation : 

"This is tlie foundation patent and covers the use of any llquid, semi- 
liquld, paste, powder or compound capable of being converted into or used 
in connection wlth any llquid, in any pneumatic tire for closing punctures." 

Warning : 

" 'Neverleak tire fluld' is manufactured and sold under, and by the owner 
of, said patent, the Buffalo Speclalty Company. AU persons, flyms or cor- 
porations maliing, selling or using any other tire fluid, powder or compound, 
are infringers of said U. S. patent Buffalo Specialty Company." 

Label B is the same with two exceptions. For the former statement 
within the pictured tire this substitute is given: "Patented U. S. A. 
March 9, 1897. Patent No. 578,551." In the place of the explanation 
and warning the foUowing matter is printed: 

"Net weight, four ounces. Priée, 25 cents. This tube treats one tire. 
BufCalo Specialty Company." 

Appellant's use of "Neverleak" as a trade-name is to be considered 
'during three periods. 

i[2] From 1893 to 1898. As the bill establishes, appellant founded 
.and was building a valuable business in making and selling a "tire 
fluid," and the public had come to recognize "Neverleak" as the word 
•(whether primarily a trade-mark or secondarily a trade-name is im- 
material) that pointed to the origin and identity of the particular 
product. "Tire fluid" was the name of the genus, and "Neverleak" 
was the name of appellant's species. Since the bill does not ad- 
aiiit, and the answers to interrogatories do not affirm, that the genus 
or appellant's species was patented, or that no other makers were 
în the market, it must be taken as against the motion to dismiss 
ithat every one was f ree to manufacture and sell tire fluids, even ap- 
pellant's, if the secret formula could be learned, and that many brands 
under distinctive names and marks were on the open market during 
this period. So it is évident that appellant acquired a property right 
in the use of "Neverleak," and still has it, unless it has been forfeited 
by appellant's subséquent conduct. 

[3J From 1898 to March 9, 1914. Just prior to the beginning of 
this period appellant was confronted with a peculiar situation. Many 
tire fluids were on the market, among them appellant's "Neverleak." 
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Duryea had obtained a patent on a "vehicle tire," comprising a coin- 
bination of any "pneumatic tire" and any "free-flowing sealing agent 
within its air chamber." If appellant or any other maker should sell 
tire fluids for the purpose of having them combined with pneumatic 
tires, and such would clearly be the purpose, he would be a contributory 
infringer of the Duryea patent on vehicle tires. Duryea's application 
was filed in 1891. Ând since no public use of Duryea's combination 
earlier than the inferential use by tire owners of appellant's tire fluid 
in 1893 is suggested by the record, Duryea's patent must stand hère 
as impregnable. With such a cloud overhanging its business, appel- 
lant was justified in buying the patent. Appellees do not deny this, 
but insist that appellant has so abused its patent right that it has lost 
its pre-existing property right in its trade-name "Neverleak." 

In our judgment the explanation in label A is clear and unambiguous. 
Patent No. 578,551 was the foundation patent and it did cover the 
use of any liquid in any pneumatic tire for closing punctures. It was 
proper, even if unnecessary, in the first sentence of the part we hâve 
entitled "Warning," to assure purchasers of "Neverleak" that they 
were authorized to use it in pneumatic tires. Fair notice to rival 
concerns was given by the concluding sentence that, if they should 
continue to make, sell, or use "tire fluids" (for the purpose to which 
such fluids had always theretofore been put) they would infringe the 
combination patent. And there is nothing to show that appellant's 
prosecutions of alleged infringers were unfair to them, or to the pub- 
lic, or to appellees. 

[4] Taking the label as a whole, we think its meaning is plain ; but, 
even if ambiguities could be found in segregated parts, the motion to 
dismiss should not hâve prevailed. We cannot accept assertions in ap- 
pellees' brief, outside the record, that appellees and the public were 
misled by the supposed ambiguities. In neither the bill nor in the 
answers to interf-ogatories does appellant admit appellees' or the 
public's ignorance of the true state of facts respecting the patent. We 
therefore may assume that the final proofs would show, as appellant, 
also outside the présent record, déclares, that appellees were former 
employés of appellant and knew ail about the relation of the tire fluid 
"Neverleak" to the subsequently patented "vehicle tire," and likewise 
that dealers and the gênerai public never erroneously associated the 
trade-name of appellant's secret liquid mixture with the combination 
patent on a vehicle tire. 

[5] No generic name for the patented tire appears in the record. 
Presumably, therefore, ail pneumatic tires, whether containing a "free- 
flowing sealing agent" or not, were made, sold, and used under the 
several marks and names of their manufacturers. This condition with 
respect to a generic name for the patented tire is very far f rom estab- 
lishing that the pre-existing trade-name of one unpatented élément 
became the generic name of the patented combination. So the Singer 
and Castoria Cases do not apply. Compare Batcheller v. Thomson, 
93 Fed. 660, 35 C. C. A. 532; De Long Hook & Eye Co. v. Francis 
Hook & Eye Co. (C. C.) 139 Fed. 146; Prest-O-Lite Co. v. Davis, 215 
Fed. 349, 131 C. C. A. 491; Searchlight Cas Co. v. Prest-O-Lite Co., 
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215 Fed. 692, 131 C. C. A. 626; Avenarius v. Kornely, 139 Wis. 247, 
121 N. W. 336. 

[6] From March 9, 1914, to April 10, 1914. No objection is urged 
against label B except that the words "Patented U. S. A. March 9, 
1897. Patent No. 578,551" are printed within the circle of the pictured 
tire. Appellees and tlie public were legally chargeable with knovvledge 
that the patent had expired, the date being given. Ail that can be said 
from the face of the label is that appellant needlessly gave true in- 
formation of the fact that prior to March 9, 1914, the patent was in 
force, and inferentially that it had been owned by appellant and used 
in some way not disclosed by label B. Full proofs might establish a 
business propriety in appellant's making as little change as possible in 
its previously well known and rightfully used business dress. At ail 
events pirates cannot keep their vjctim out of equity on their cry of 
"unclean" simply by showing a use of the word "patent" under cir- 
cumstances that fail to import an assertion of a presently existing 
monopoly. Frank W. Witcher Co. v. Sneierson (D. C.) 205 Fed. 767 ; 
Marshall v. Ross, L. R. 8 Eq. 651 ; Cheavin v. Walker, L. R. 5 Ch. 
D. 850; Morgan v. McAdam, 36 Lj J. Ch. D. 228; Ransome v. Gra- 
ham, 51 L. J. Ch. D. 897. 

Concerning simulation of dress. Appellant exhibited with its bill ai 
display box of appellees' tubes of tire fluid. The center of attraction 
is the word "Neverleak." Similarities in the make-up and markings 
of containers and display boxes are observable. There are also dis- 
similarities. A comparison induces us to believe that appellees in- 
tended to subordinate the dissimilarities and intended purchasers to 
be deceived by the similarities into buying the wrong "Neverleak." 
If appellees had a contrary intention, or if their intended deceptive 
means were in fact inefficient, the bill does not se admit, nor do the 
answers to interrogatories so prove. 

With the défensive matter respecting appellant's use of the word 
"patent" in connection with its trade-name "Neverleak" disposed of as 
insufficient for any défensive purpose, no basis for the motion to dis- 
miss exists as against tlie bill's charge of actual palming-off by fraud- 
ulent représentations. 

The decree is reversed, and the cause is remanded for proceedings 
consentaneous to this opinion. 
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CHIN SING V. UNITED STATES, 
(Circuit Court of Appeals, Seventb Circuit Oetober 6, 1915.) 

No. 2128. 

1. Internal Revenue <S=>47 — -Manufaoturing Smoking Opium — Failube to 

GiVB Bond — Proseoutions. 

The govenjment, on prosecution for manufacture of opium for smoUing 
purposes wlthout the giving of tlie bond required by law, Act Jan. 17, 
1914, c. 10, § 1, 38 Stat 277, requiring "the bond required by the Commis- 
sioner of Internai Eevenue," must show that said Oommissioner had, by 
régulation, required a bond, and what it called for. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. |§ 144- 
150 ; Dec. Dig. <®=47.] 

2. IKTEBNAL REVENUE <S=47 MaNUPACTUEING SMOKING OpIUM— NONCOMPLI- 

AijCE wiTH Régulations — Proseoutions. 

Tiie government, on prosecution for manufaoturing opium for smok- 
ing purposes wlthout doing certain things, as required by the Commis- 
sioner of Internai Revenue, vvith the approval of the Secretary of the 
Treasury, by régulations made by sald Oommissioner under authority of 
law, must show the mailing of the régulations and what they were. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 144- 
lôO: Dec. Dig. (©=47.] 

S. Inteknal Revenue <S=347 — Manufactubing Smoking Opium — Failube to 
Stamp — Peosecutions. 

The government, on prosecution for manufacturlng opium for smoking 
purposes wlthout stamping It in such a permanent manner as to dénote 
payment of the internai revenue tax thereon, must show existence of a 
stamp therefor, required by régulation of the Oommissioner of Internai 
Revenue, with approval of the Secretary of the Treasury. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144— 
150; Dec. Dlg. <S=347.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Chin Sing was convicted of violation of the laws as to smoking 
opium, and brings error. Reversed, with direction for new trial. 

The indlctment herein consista of six counts, of which the flrst four are 
based upon the act of Congress approved January 17, 1914, entitled "An act 
regulatlng the manufacture of smoking opium withln the United States and 
for other purposes" (38 Stat. 277, c. 10), and the last two are based upon the 
act of Congress approved February 9, 1909, entitled "An act to prohiblt the 
Importation and use of opium for other than médicinal purposes" (35 Stat 614, 
c 100 [U. S. Comp. St 1913, §§ 8800, 8801]). 

Inasmuch as the exact language of thèse acts becomes materlal under the 
errors assigned, they are set out hère. The former provides: 

"Section 1. That an Internai revenue tax of $300 per pound shall be levled 
and collected upon ail opium manufactured in the United States for smoking 
purposes; and no person shall engage in such manufacture who is not a 
■citizen of the United States and who has not given the bond required by the 
Oommissioner of Internai Revenue. Every person who prépares opium 
eultable for smoking purposes from crude gum opium, or from any prépara- 
tion therepf, or from the residue of smoked or partlally smoked opium, 
«ommonly known as yen shee, or from any mixture of the above, or any of 

^=3For oth.er cases see satne topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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them, shall be regarded as a luaimfacturer of smoking opium withln the 
meanlng of this act. 

"Sec. 2. That every manufacturer of such opium shall file wlth the collector 
of Intefnal revenue of the district In whlch his manufactory is located such 
notices, Inventories, and bonds, shall keep such books and render such returns 
of material and products, shall put up such slgns and afflx such number to 
hls factory, and conduct his business under such surveillance of officers and 
agents as the Commlssloner of Internai Revenue, wlth the approval of the 
Secretary of the Treasury, may by régulation requlre. But the bond requlred 
of such manufacturer shall be wlth suretles satlsfactory to the collector of 
Internai revenue, and In a pénal sum of not less than $100,000; and the sum 
of said bond may be Increased f rom time to tlme and additional suretles re- 
qulred, at the discrétion of the collector or under Instructions of the Commls- 
sloner of Internai Revenue. 

"Sec. 3. That ail opium prepared for smoking manufactured in the United 
States shall lie duly stamped in such a permanent manner as to dénote the 
payment of- the Internai revenue tax thereon. 

"Sec. 4. That the provisions of existlng laws covering the engraving, Issue, 
sale, accou'ntabllity, effacement, cancellation, and the destruction of stamps 
relatlng to tobacco and snufC, as far as applicable, are hereby made to apply 
to stamps provided for by the precedlng section. 

"Sec. 5. ïhat a penalty of not less than $10,000 or imprisonment for not less 
than flve years, or both. In the discrétion of the court, shall be imposed for 
each and every violation of the precedlng sections of thls act relatlng to 
opium by any person or persons; and ail opium prepared for smoking pur- 
poses wherever found withln the United States wlthout the stamps requlred 
by thls act shall be forfelted and destroyed. 

"Sec. 6. The provisions of the act of October flrst, eighteen hundred and 
nlnety (Twenty-slxth Statutes, page flfteen hundred and slxty-seven), In so 
far as they relate to the manufacture of smoking opium, are hereby repealed." 

The two sections of the latter act read as follows, viz.: 

"Section 1. That after the ïirst day of Aprll, nlneteen hundred and nlne, it 
shall be unlawful to import into the United States opium in any form or any 
préparation or derlvatlve thereof: Provided, that opium ànd préparations 
and derivatives thereof, other than smoking opium or opium prepared for 
smoking, may be Imported for médicinal purposes only, under régulations 
whlch the Sécrêtary of the Treasury Is hereby authorized to prescribe, and 
when so Imported shall be subjeet to the duties whlch are now or may here- 
after be Imposed by law. 

"Sec. 2. That if any perscm shall fraudulently or knowlngly Import or bring 
into the United States, or assist in sô doing, any opium or any préparation 
or derlvatlve thereof contrary to law, or shall recélve, conceal, buy, sell, or 
in any manner facilltate the transportation, concealment, or sale of such 
opium or préparation or derlvatlve thereof after importation, knowing the 
same to havé been imported contrary to law, such opium or préparation or 
derlvatlve therçpf shall be forfelted and shall be destroyed, and the ofifender 
shall be fined In any sum not exeeeding five thousand dollars nor less than 
fifty dollars, or by imprisonment for anyiime not exeeeding two years, or 
both. Whènever, on trial for a violation oif this section, the défendant Is 
shown to hâve,, or to hâve had, possession of such opium or préparation or 
derlvatlve thereof, such possession shall be deemed suiHcient évidence to 
authorize conviction unless the défendant shall explain the possession to the 
satisfaction of the jury." , : 

The flrst count of the ihdictment chargea the unlawful manufacture of 
opiura for smoking purposes and that the bond requlred by law had not been 
glyen. The seqond count çharged the same offense, recitlng that a bond wlth 
suretles satlsfactory to thp , Collector of Internai revenue and in a pénal sum 
of not legs than $100,000 had not been given. Thè third count charged plain- 
tiff in érror wlth unla.wfBlly being engaged In the manufacture of opium for 
smoking. purposes, that hè had failed to file with'the collector of internai 
revenue oftha district in: which hls manufactory -vas located the notices, 
inventories, and bonds, and had failed to keep the books and render the 
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retums, and to operate the business under the surveillance, requlred by the 
Comiiiissloner oî Internai Hevenue, with the approval of the Secretary of the 
Treasury. The fourth count charged plaintiff in error wlth the unlawful 
manufacture of two pounds of opium for smoking purposes.and that he falled 
to stamp the opium in such a permanent manner as to dénote the payment 
of the internai revenue tax thereon. The flfth count charged that plaintift 
in error imported and brought into the United States a large quantity of 
opium not for médicinal purposes, under régulations prescribed by the Secre- 
tary of the Treasury. The sixth count charged plaintiff in error with un- 
lawfully receiving and concealing smoking opium whlch had prevlously been 
imported into the United States contrary to law. 

From the record It appears that, when the offlcers arrested plaintiff In error, 
there was found upon the preinlses in which the arrest was made several pails 
of opium in différent stages of manufacture, flve pounds of crude opium 
wrapped "In a leaf, certain utensils used in the manufacture, sale, and use 
of opium, and several smoking outflts. Tbis was on March 3, 1914, or 46 
dàys after the act upon wliich counts 1, 2, 3 and 4 are based was approved. 
The government chemist identifled the opium so seized as crude gum opium, 
the aqua solution of gum opium, opium in ail its varions stages of manufac- 
ture, the flniiïhed product, and smoking opium. Thèse analyses were before 
the jury. Plaintiff in error admitted he was the boss. He was pointed out 
by the man In charge as the boss. He produced the keys to the several draw- 
ers from his pocket, and otherwlse held himself out as the proprietor, thougb. 
he later denied that he was. 

Plaintiff in error's motions at the close of the government's évidence anô 
df ail the évidence to direct a verdict were denied. He was found gulltj 
upon ail the counts of "the indictment, and was sentenced to five years' im 
prisonment in the penitentiary at Joliet, 111., from which judgment of the 
court this writ bf error was taken. 

The errors assigned are: 

(1) The overruliug of the motions to direct a verdict, both at the close of tixt 
government's case and at the conclusion of ail the évidence. 

(2) The évidence fails to show that plaintiff in error manufactured opium 
wlthout glving bond as required, or that he manufactured opium for smoking 
purposes after the statute went Into effect, or at ail. 

(3) The évidence fails to show that plaintiff in error knovrinsly or otherwlse 
Imported gum opium, or that he concealed such opium knowlng that it was 
wrongfully imported, or that same had been in liis possession contrary to 
law. 

(4) There was produced no évidence to show what bond was required by 
the Commissioner wlth the approval of the Secretary of the Treasury. 

(5) No évidence was produced as to the judidal and revenue districts In 
which the alleged crimes were committed. 

(6) The court was wlthout authority to instruct the Jury as to such matters 
In the absence of évidence. 

(7) The court admitted In évidence over objection an application and bill for 
gas pertainlng to the premises occupied by plaintiff in error. 

(8) The jury failed to speciify the counts under wMch the Jury found 
plaintiff in error gulïty. 

(9) The said acts of Congress are unconstitutional. 

(10) The judgment and sentence of the court are excessive and unwarranted 
under the law and the évidence and the verdict. 

"VVilliam A. Morrow and Charles F. Hille, both of Chicago, 111., for 
plaintiff in error. 

Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The crime charged in the iirst count is the manufacture of opium for 



'400 227 FEDBRAIi REPORTER 

smoking purposes by appellant without giving the bond required by 
law for such manufacture. The statute calls for "the bond required 
by the Commissioner of Internai Revenue." It does not appear from 
the indictment or in the évidence that the Commissioner had required 
any such bond. At the date of the offense charged, less than 60 days 
had elapsed since the passage of the act under which the indictment 
was found. The authority of the United States to prohibit or regu- 
late the manufacture of smoking opium within a state, when that act 
is not otherwise unlawful, must rest upon tlie right to exercise its tax- 
ing power as to matters within the states. Those coming within the 
opération of such powers of the government are entitled to hâve the 
duties and obligations thereby imposed made so clear and certain that 
they can be readily complied with, and the penalties avoided. It does 
not appear that this has been done in the présent instance. If no such 
bond had been required by the Commissioner of Internai Revenue, 
appellant was not in def ault in not giving the bond set out in the indict- 
ment. The government was bound to show that the Commissioner 
had by régulation required a bond and what it called for. This it 
has not done. We are unable to see how appellant could be held for 
failure to comply with régulations which had never been promulgated., 

The offense of count 2 is the failure of appellant to give "the bond 
required by law to be given by a manufacturer of opium, to wit, a 
bond with sureties satisfactory to the collector of internai revenue and 
in a pénal sum of not less than $100,000." By the statute this bond 
must be such as the Commissioner of Internai Revenue, with the ap- 
proval of tlie Secretary of the Treasury, may by régulation require. 
No such régulation is either alleged or shown, and therefore, so far 
as the record discloses, there was no means whereby appellant could 
hâve complied with the statute. 

[2] The offense charged in count 3 is the failure of appellant to 
file with the collector of internai revenue of his district the notices, 
inventories, and bonds, and his failure to keep such books and to render 
such returns of material and product, and to put up such signs and 
affix such number to his factory, and conduct his business under such 
surveillance of officers and agents as required by the Commissioner 
of Internai Revenue, with the approval of the Secretary of the Treas- 
ury, by régulations made by said Commissioner of Internai Revenue 
under authority of law. That any such régulations had been made 
was neither charged nor proven. Appellant was convicted of failure 
to comply with régulations which, so far as is disclosed in the record, 
never existed. The burden was upon the government to show what 
thèse régulations were and the infraction thereof by appellant. 

[3] The crime set out in the fourth count of the indictment was the 
failure to stamp the said opium in such a permanent manner as to de- 
note the payment of the internai revenue tax thereon. The failure to 
stamp is a différent offense from the failure to pay the tax. The 
indictment does not allège, nor does the record disclose, that there 
existed any stamp or that the Commissioner of Internai Revenue with 
the approval of the Secretary of the Treasury had by régulation re- 
quired any stamp for such purposç. Appellant could not be held for 
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the failure to apply and cancel a stamp which never existed. If it did 
exist, it rested upon the government to show that fa:ct. 

The fifth and sixth counts are not supported by any proof whatever 
tending to show that the opium referred to in thèse counts was im- 
ported contrary to law. There is absolutely no évidence to otherwise 
sustain either of them. 

While the évidence would, in our judgment, sustain the charge that 
bef ore and at the time of the seizure of the plant appellant was a man- 
ufacturer of opium within the meaning of section 1 of the act of 1914, 
it entirely fails to establish any of the offenses charged in the indict- 
ment. 

The judgment of the District Court is therefore reversed, with di- 
rection to sustain appellant's motion for a new trial. 



In re DESNOYERS SHOB CO. 

SANGAMON LOAN & TRUST CO. v. UNITED SHOB MACHINERY CO. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 

No. 2236. 

1. Bankkuptcy <®=3318 — Pkovable Clahis — Obligations Aeising Becausvî 

or Bankbuptct. 

The claimant leased machinery by leases which provided that, if the 
lessee became bankrupt, the leases should at the option of the lessor eease 
and détermine ; that upon any breach by the lessee of any of the conditions 
therein the lessor sùould hâve the right by notice in writing to terminale 
the leases ; that upon the termination of the leases the lessee should de- 
liver the machinery to the lessor at B. in good order, reasonable vvear 
and tear excepted, and should thereupon pay certain amounts as reimburse- 
ment for détérioration, etc. Some of the leases also provided for the 
payment of the amount necessary to repair the machines for use by 
another lessee. The lessee became bankrupt, and the lessor served a 
notice that "we hâve elected and hereby déclare our option to terminate" 
the leases, and that the "leases are hereby terminated." Held that, as 
notice or re-entry was not required when the leases were terminated be- 
cause of bankruptcy, the termination was coïncident with the bankruptcy, 
and the obligation to pay the return charges, repalr charges, and freight 
expenses was a flxed liability absolutely owing at the time of the bank- 
ruptcy, notwithstandlng the uncertainty as to the existence of such ob- 
ligation until the lessor manifested its élection to treat the leases as 
broken. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482 ; Dec 
Dig. <$=»318.] 

2. Bankruptcy ©=318 — Peovable Claims — Obligations Aeising Because 

OF Bankruptcy. 

The filing of the lessor's claim evidenced its Intention to treat the leases 
as canceled by the bankrupt 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. ®=5318.] 

3. Bankkuptcy ©=3318 — Pkovable Claims — Obligations Aeising Because 

OF Bankkuptcy. 

The notice of termination of the leases served by the lessor was not in- 
tended to make the cancellation effective only from the date of service, 

^s^For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
227 P.— 26 
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but to évidence an élection theretpforo made, and was not Inconsistent 
with à holding that the lessor's daim was a flxed liablllty absolutely 
owlnç at the tlme of tbe bànkruptcy. 

[Ed. Note.— For otlier cases, see' Bànkruptcy, Cent. Dlg. §§ 481, 482; 
Dec. Dig. ®=>S18.] 

i. Bankri'ptcy ©=5312 — Olaims — Loss or Riqht — Leases of Personal Peop- 

EKTY. 

Actual redelivery of the machinery to the lessor at B. was not a con- 
dition précèdent to the payment of the return charges, and a waiver of 
the obligation to ship them to B., and an aeceptance of them at the 
lessee's factory, followed by a letting of them to a thlrd party, did not 
release the daim for such charges. 

[Ed. Note— For other cases, see Bànkruptcy, Cent Dig. §§ 496-500; 
Dec. Dig. <®=»312.] 

Appeal f rom the District Court of the United States for the South- 
ern Division of the Southern District of lUinois; Arthur L,. San- 
born, Judge. 

In the matter of the Desnoyers Shoe Company, bankrupt. From an 
order allowing the daim of the United Shoe Machinery Company, the 
Sangamon Loan & Trust Company, trustée in bànkruptcy, appeals. 
Affirmed. 

See, also, 227 Fed. 16, C. C. A. — . 

The bankrupt leased shoe machinery from the claimant under numerous 
leases dated on and after 1904. They contained, among others, the following 
provisions: 

"(1) The leased machinery shall at ail tlmes remaln and be the sole and 
exclusive property of the lessor and the lessee shall hâve no right of property 
therein, but only the right to use the same upon the conditions herein con- 
tained. ♦ * • If the lessee becomes insolvent or bankrupt, or has a receiv- 
ing order made agalnst him, * * * then and in each such case any or ail 
leases of or licenses to use machinery then exlsting between the lessor and the 
lessee * * * shall at the option of the lessor cease and détermine, and 
the possession of and fuU right and control of ail machinery the leases or 
licenses of whlch are so terminated, shall thereupon revest in the lessor free 
from ail claims and demands whatsoever." 

"(10) The term of this agreement shall bé 17 years from the date hereof. 
The lease of and license to use the leased machinery and the cUcking ma- 
chine dles of the lessor shall continue, unless sooner terminated by the lessor 
because of breach on the part of thft lessee, or otherwise as in this agreement, 
provided, for the full term of this agreement. But if any breach or default 
shall be made in the observance of any one or more of the conditions herein 
contained * » * obUgatory upon the lessee, the lessor shall bave the 
right, by notice in writing to the lessee, to terminate forthwith any or ail 
leases of or licenses to use machinery then in force between the lessor and 
the lessee. • • * If upon the expiration of the full term of this agree- 
ment, the lessor does not request the return of the leased machinery, then 
the leased machinery and dies shall continue to be held and used under and in 
accordance with the conditions, stipulations, and provisions in this agree- 
ment contained, and this agreement and the lease and license herein con- 
tained shall thereupon be extended Indefinitely as to term; but thereafter 
either the lessee or the lessor, upon 60 days' notice in writing to the other, 
may terminate this agreement and the lease and license herein contained, 
whereupon the leased machinery shall be dellvered forthwith to the lessor, as 
herein provided. 

"(11) Upon the expiration of this agreement or any extension thereof or 
the termination of the lease and license herein contained, the lessee shall forth- 

@=3For other cases see same toplc & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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with dellver the leased machinery to the lessor at Beverly, Mass., In good 
order, reasonable wear and tear alone excepted." 

In some of tlie leases, deslgnated as "Form 1," paragraph 11 continues as 
follows: 

"And shall thereupon pay to the lessor wlthout préjudice to any otlier rlghts 
or remédies of the lessor the sum of one hundred dollars ($100) in respect to 
each machine hereby leased as partial relmbursement to the lessor for dé- 
térioration of the leased machinery, expenses in connection with the Installa- 
tion thereof and instruction of operators." 

Form 2 has the following return charge clause: 

"(7) Independently of and in addition to ail other payments herein provid- 
ed for the lessee upon the expiration or termination of the lease hereby 
granted or any extension thereof shall pay to the lessor in respect to each 
machine hereby leased the amount set opposite the name of such machine in 
column iiumbered 'III' in the 'Schedule of Machines' hereinbefore contained: 
Provided, hovvever, that in case at ail times prior to such expiration or ter- 
mination the lessee shall hâve faithfully kept, observed and performed ail of 
the conditions, terms, agreements, stipulations, and provisions of thls lease 
and lleense agreement, and of ail other leases and licenses and agreements 
between the lessor and the lessee, and is not in default in respect to any pay- 
ment or otherwise hereunder or thereunder, and shall promptly and fully 
carry out ail obligations incumbent upon the lessee upon such expiration or 
termination, the payment in this article hereof provided to be made in respect 
to each such machine shall be reduced by an amount equal to one-half of 
the annual payments theretofore made by the lessee to the lessor in respect 
to such machine under the provisions of article 6 hereof ; or in case one-half of 
such annual payments theretofore made by the lessee to the lessor in respect 
to such machine equals or exceeds the payment in thls article hereof provided 
to be made in respect thereto then sald payment under thls article hereof in 
respect to said machine shall be vpalved." 

The return charge clause in Form 3 reads aa follows: 

"Upon the expiration or termination of thls agreement or any extension 
thereof, or of the lease and Ucense hereby granted, the lessee, in addition to 
ail other paj'ments In thls agreement provided for and wlthout préjudice to 
any other rlghts or remédies of the. lessor, shall pay to the lessor as partial 
relmbursement to the lessor for détérioration of the leased machinery, ex- 
penses in connection with the installation thereof and instruction of operators, 
an amount in respect to each machine hereby leased equal to two-thirds of 
the sum set opposite the name of such machine In the column numbered 'I' in 
the Schedule of Machines hereinbefore contained: Provided, however, that 
in case the lease and Ucense hereby granted shall continue throughout the f ull 
term of 17 years hereinbefore provided for as the fuU term of this agreement 
and the lessee at the time of returning the leased machinery at the end of 
said full term shall not be in default as to any of the payments under or other 
conditions, stipulations, or provisions of this or any other lease or Ucense 
agreement between the lessor and the lessee, then the payment in this article 
hereof provided for shall not be required to be made." 

This form has in addition a repair charge clause aa follows: 

"Upon the expiration or termination of this agreement or any extension 
thereof or of the lease and Ucense herein contained, the lessee shall forthwith 
deliver the leased machinery to the lessor at Beverly, Mass., in good order, 
reasonable wear and tear alone excepted, and shall thereupon pay to the lessor 
wlthout préjudice to any of the rights or remédies of the lessor such sum as 
may be nécessary to put the leased machinery in suitable order and condi- 
tion to iéase to another lessee." 

The pétition in bankruptcy was filed July 21, 1911; On July 26, 1911, a no- 
tice in référence to the termination of the leases was served on the bank- 
rupt's recelver. The claim, for the so-called "return charges" and for freight 
and repair expenses, rejected by the référée as conditional and therefore not 
provnlue In bankruptcy, was allowed by the District Court in the sum of over 
$20,000. • ; 
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O. S. Humphrey and P. B. Warren, both of Springfield, III., for ap- 

pellant. 
Douglas W. Robert, of St. Louis, Mo.,, for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (af ter stating the facts as above). [1] It has 
been held in numerous cases that bankruptcy does not create an an- 
ticipatory breach of a lessee's obligation to pay rent for realty, that 
the leasehold estate is not thereby terminated, and that if the lease 
expressly provides for forfeiture or cancellation because of the bank- 
ruptcy, but conditions the cancellation on notice and re-entry, a claim 
arising only after and in the event of such cancellation is not prov- 
able in the bankruptcy proceedings because it is conditional at the 
time the pétition is filed. In re Elis (C. C.) 98 Fed. 967; Watson v. 
Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719; In re Roth 
Appell, 181 Fed. 667, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270; 
Slocum V. SoHday, 183 Fed. 410, 106 C. C. A. 56; Colman v. Withoft, 
195 Fed. 250, 115 C. C. A. 222; Cotting v. Hooper, Lewis & Co., 220 
Mass. 273, 107 N. E. 931. 

Assuming, without deciding, that this is equally true of a leasehold 
of chattels, it would follow that bankruptcy of the lessee would not 
end the lease, and that if the reserved right to cancel it on bankruptcy 
were conditioned on notice to the lessee, a claim for moneys to become 
due at the termination of what is in form a 17-year, but in substance 
a perpétuai, though terminable, lease, could not be allowed as a fixed 
liability absolutely owing at the time of the bankruptcy. Shaw v. 
United Shoe Machinery Co., 220 Mass. 486, 108 N. E. 68. And in 
Re Jorolemon-Oliver Co., 213 Fed.. 625, 130 C. C. A. 217 (C. C A. 
2d Circuit), the court rejected a claim similar to the one now in ques- 
tion because it interpreted the lease as providing for termination only 
if and when notice should be served. Contra, In re D. C. Clark Shoe 
Co., 211 Fed. 341 (D. C. Mass.). 

It is to be noted, however, that the subject of the cancellation of 
thèse leases is dealt with in two separate paragraphs; in both the 
termination is at the lessor's option; if the right arises because of a 
breach or default by the lessee, notice in the form prescribed is made 
essential by the express provisions of the lease; but if because of 
insolvency or bankruptcy, no formai notice or re-entry is required. 

If, then, thèse leases were ended, not because of the lessee's de- 
fault or breach, anticipatory or otherwise, but because of its bank- 
ruptcy, the termination was coïncident with the bankruptcy itself. 
Inasmuch as the lessor had an option to maintain the leases in full 
force notwithstanding the bankruptcy, it was uncertain, until the lessor 
in some way manifested its élection, whether or not the leases had 
terminated and the obligations conditioned thereon had become fixed 
and absolute. This uncertainty, however, was as to the existence, not 
as to the nature, of the liability. If, by reason of the élection, the 
bankruptcy did end the lease, then the obligations were absolute as 
of the time that the pétition in bankruptcy was filed. 
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The situation is exactiy analogous to that arising on the répudiation 
of a contractual obligation. The obligea may accept or reject it as 
creating an anticipatory breach; until he manifests his élection, it 
is uncertain whether or not the contract has been broken ; if, how- 
ever, he does elect to treat the répudiation as an anticipatory breach, 
it is not his élection but the répudiation, express or constructive, that 
créâtes the breach and the liability to respond therefor in damages. 
In those cases in which bankruptcy is held to be a constructive ré- 
pudiation, and thus to enable the obligée to elect to regard it as an 
anticipatory breach of contract, he may file his claim for damages in 
the bankruptcy proceedings because the breach is occasioned by, and 
thus the claim arises coïncident with, and not after, the bankruptcy, 
and is unconditional at that time; and this, too, notwithstanding the 
uncertainty, until the élection is manifested, whether or not any breach 
has been in fact committed, and therefore whether or not any claim 
or liability therefor in fact exists. In re Scott Transfer Co., 216 
Fed. 308, 132 C. C. A. 452; contra. In re Montagne & Gillet, Inc., 
212 Fed. 452, 32 Am. Bankr. Rep. 106 (D. C. S. D. New York). 
Because the obligée is not bound to consider répudiation before ma- 
turity as a breach, but may continue to treat the contract as in fuU 
force, the obligor's discharge in bankruptcy has been held to be no 
défense to an action for the later actual breach of a conditional ob- 
ligation at its maturity. Phénix National Bank v. Waterbury, 197 N. 
Y. 161, 90 N. E. 435. 

[2] As the uncertainty in regard to the existence of a liability is 
due solely to the inability or failure of the obligée to manifest his 
■élection at the instant of bankruptcy or other breach, and as his right 
of action arises at once at the moment of the anticipatory breach, his 
subséquent élection by suing or filing a claim is properly given rétroac- 
tive effect in the absence of any act inconsistent therewith. And sim- 
ilarly in this case : By its express provisions, bankruptcy terminated 
the lease at the lessor's option ; the filing of the claim evidepced the 
lessor's élection to treat the lease as canceled by the bankruptcy; the 
obligations contingent on termination thus became fixed, absolute, 
and certain, coïncident with the filing of the bankruptcy pétition. 

[3] While no notice was required, the one actually served on the 
bankrupt's receiver a few days after the pétition in bankruptcy was 
filed is not inconsistent with this position; though it states that the 
"leases are hereby terminated," it begins with a notification that "we 
hâve elected and hereby déclare our option to terminate" ail leases; 
in our judgment, it was intended, not to make the cancellation effective 
only from the date of service, but to évidence an élection theretofore 
made, and to notify the parties that the lessor's rights resulting there- 
from would be enforced. 

[4] The so-called return charges, as well as freight and repair ex- 
penses, became absolutely due and payable on the termination of 
the leases; that is, at bankruptcy. Actual redelivery at Beverly was 
not a condition précèdent to the payment of the fixed sum of $100 per 
machine, specified in "Form 1." A waiver of the obligation to ship 
-some of them to Beverly, and the acceptance at the bankrupt's factory 
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and subséquent letting to a third party, cannot be deemed a release of 
the daim for this $100 per machine. 

The judgment of the District Court allowing the claim in full for 
the return charges ànd the actual freight and repair expenses, stip- 
ulated to be a reasonable charge therefor, on the machines returned 
to Beverly, must be affirmed. 



TING BAK FOON v. PRENTIS. 

(Circuit Court of Appeals, Seventh Circuit October 6, 1915.) 

No. 2177. 

1. ALIEM3 <S=>32 — Depobtation Pboceedings — Jtjdicial Review. 

In determining whether an alien is lawfully In ttie United States, 
the hearings before the administrative offlcers charged with the exécu- 
tion of the statute are concluslve when falrly conducted; and the con- 
clusions and orders made upon such hearings are not subject to judiclal 
review, unless it be shown that thé proceedings were manlfestly unfair, 
that the action of the offlcers was such as to prevent a fair investigation, 
or that there was a manlfest abuse of the discrétion committed to them 
by the statute. 

[Ed. Note.— -For other cases, see AUens, Cent. Dlg. §§ 84, 92-95; Dec. 
Dlg. <g=>32.J 

2. Aliens <®=>32 — Depobtation PEOCEEDiNas — Heabings. 

A Chinese person, when arrested, was examined by an Immigration In- 
specter, and then stated that he was bom In China and smuggled Into 
the United States. ■ On a further hearing, when he was represented by 
counsel, he repudiated thèse statements, and claimed to be of American 
blrtb, and hls testimony to that efifect was corroborated. Eeld that, his 
statements on the first hearing not havlng been made under duress, nor 
procured through any abuse of power on the part of the Immigration m- 
spector, It was not a déniai of a falr hearing to base an order of dé- 
portation upon hls admissions at such hearing, as such a preliminary In- 
vestigation as was made Is proper and necessary to the efficient adminis- 
tration of the statute. 

[Ed. Note. — For other cases, see AUens, Cent. Dlg. §§ 84, 92-95; Dec. 
Dig. ©=32.] 

3. AXIENS ®=s32 — DEPORTATION — OOUNTBT TO WhICH ALIEN SHOTJLD BE De- 

POBTED. 

Immigration Act Feb. 20, 1907, c 1134, 34 Stat. 904 (Comp. St. 1913, § 
4269), provides in section 20 that any allen entering the United States 
in violation of làw shall be deported to the country whence he came, and 
section 21 (section 4270) simllarly pro vides regarding aliens found in the 
United States in violation of statute or subject to déportation. Section 35 
(section 4284) provides that the déportation of aliens, arrested wlthin the 
United States after entry and found to be illegally therein, shall be to 
the trans- Atlantic or trans-Paclflc ports from whlch they embarked for 
the United States, or, If such embarkatlon was for forelgn contlguous ter- 
ritory, to the forelgn port at whlch such alien embarked for such terri- 
tory. Ueld, that à Chinese person, embarklng from Hong Kong for a 
, point in Canada witji the Intent or design of entering the United States, 
was properly ordered deported to China, notwlthstanding a stay of a 
few nionths lu Canada. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 92-95; Dea 
Dig. (£=32.] 

<g::3For other cases see same topio & KEY-NUMBBR In allKey-Numbered Dlgests & Indexes 
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4.' âXIENS lS=32 — DEPORTATION — COCNTBT TO WhICH AMEN SHOTJLD BE De- 
POBTED. 

A Chinese person embarked from Hong Kong for a point in Canada, 
and after a stay of a few months in Canada unlawfuUy entered the 
United States. It appeared that he bad prevlously long resided in the 
Tlnited States, that he had come to this country from China on three 
■différent occasions, and that he had relatives and frlends hère wlth whom 
he had been engaged In business. Held that, presumptively, he intended 
to go to the United States, by the way of Canada, because that was vvbat 
he actually dld, and the circumstances, Instead of tendlng against this 
presumption, supported it, and hence he was properly ordered deported 
to China, instead of Canada. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. ®=32. 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

Habeas corpus proceeding by Ung Bak Foon against P. L,. Prentis, 
Inspecter. From a judgment discharging the writ, petitioner appeals. 
Affirmed. 

Appellant, a Chinese person, by habeas corpus proceedings in the District 
•Court sought to be reléased from the custody of the immigration authorities 
at Chicago, where he is held by virtue of a warrant of déportation issued by 
the Acting Secretary of Labor, dated April 2, 1914. The District Court dis- 
charged the writ, and the petitioner prosecuted this appeal. 

On the day of his arrivai in Chicago, January 9, 1914, appellant was taken 
into custody, and was examined under oath by an immigration inspecter with 
a view to determining whether or not he was lawfuUy within the United 
States. The examlnation was conducted through an officiai Chinese interpré- 
ter, and in ansvver to questions paît to him appellant stated, among other 
things, that he was bom In China, in the village of Mon Low, Sun Woey dis- 
trict, and first came to the United States in the year 1893, when he was about 
20 years of âge ; that at that time he arrlved at Portland, Or., and gained ad- 
mission to this country upon a fictitious Chinese merchant's return certifieate, 
which was procured for him by his father in China ; that with the exception 
of a visit to his home in 1898, he had lived in the United States continuously 
until 1909, and that he was associated with relatives and friends in the laun- 
dry and restaurant business in varions cities; that in 1909 he left Chicago 
and returned to China, and in the foUovrtng year, 1910, went to Mexico, where 
he remained but one month, returnlng to China, and in 1913 arrlved at Vic- 
toria, Canada, from Hong Kong; that he worked a few months In Victoria 
and in Toronto, and then went on to Windsor, from where he was smuggled 
into the United States, coming to Chicago on a freight train by arrangement 
•with one Lee Suey Sing at Windsor, to whom he paid $20 and promlsed to 
send $180 more if he arrlved safely at his destination in Chicago. 

On February 10, 1914, a further hearing was granted appellant, tô show 
cause why he should not be deported. At this hearing he was represented by 
<M)unsel, and several witnesses were produced. He then testifled that he was 
born in San Francisco, Cal., and was taken to China by his parents when he 
was 10 years old. He disowned his earlier statements that he was bom in 
■China and that he was smuggled into the United States, claiming that he 
■could not understand the questions put to him on his préviens examlnation, 
although he spoke through the same Interpréter on both occasions. As to the 
manner of his coming to this country from. China at the âge of 20 years, and 
as to his subséquent movements in the varions cities of the United States, and 
In other respects, his testlmony coincided with the statements he made on the 

.<@=>For other cases see same topic & KEV-NUMBER In ail Key-Numbered Digests & Indexes 
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day of Ws arrest. He denled, however, havlng retumed to China In 1909, aad 
testlfled that in 1910 he left Chicago, Intending to go to New York, but that 
through some mistake In the purehase of a rallroad ticket he boarded a train 
whlch carried hlm to Ca:nada, from where he was xmable to gain entrance to 
the United States and therefore remained In Canada until hls récent coming 
to Chicago. He denied that he entered thls country surreptitiously, and 
testifled that, on representlng hlmself to be an American citizen to a white 
person at Windsor, the latter for a considération of $5 secured his transpor- 
tation to Chicago ; that the journey to Chicago was made on a "slow passen- 
ger train," he being the only passenger, and that he was not examined by an 
immigration ofBcer at the tlme he entered the United States. 

Ng You and Mun Hawk were called to corroborate appellant's testimony as 
to hls American birth. Ng You testifled that he had Itnown appellant in San 
Francisco from the tlme he was 1 or 2 years old untU he was of the âge of 
10 years when hls parents took him to China ; that he was told by appellant's 
parents that appellant was born in San Francisco. He further testifled that 
he again saw appellant some 10 years later, in New York, and had also seen 
him in Chicago some 4 or 5 years prior to the hearing. Mun Hawk testifled 
that he lived in San Francisco from 1871 to 1884, on the second floor of the 
same building lu which appellant was born, and was living there at the tlme 
of appellant's birth. On cross-examination, he testifled that he only lived at 
this place when he was out of work, and that he was absent most of the tlme 
worklng on a farm ; that he was never on the thlrd floor, where appellant and 
his parents lived, but saw him frequently runnlng about in his father's store 
on the flrst floor of the building, and that he was living there at the time 
appellant, at the âge of 9 years, was taken to China by hls father and mother ; 
that from that time until appellant's coming to Chicago from Windsor he had 
seen hlm but once — in New York some 20 years before the date of the 
hearing. H. C. Dana and Joe On corroborated appellant's testimony to the 
effect that during the years 1909 and 1910 he was living in Cbicaga On th© 
day of his arrest he stated that he left Chicago in 1909. 

Wlth ail thls évidence before him, the Actlng Secretary of Labor found 
that appellant entered the United States in violation of section 36 of the act of 
Congress of February 20, 1907 (34 Stat. 898, c. 1134 [Comp. St. 1913, § 4285]), 
in that he had entered without inspection, and accordingly issued a warrant 
for hls déportation to China. On the hearing of the pétition for a writ of 
habeas corpus and the retum thereto, which embodied ail the prior proceed- 
ings, the pétition charglng that petitioner was denied a fair hearing by the 
immigration offlcers, the District Court upon thls record discharged the writ, 
as before stated, and remanded the petitioner to the custody of the immigra- 
tion authorltles. 

The errors relied upon are: The court erred in discharging the writ, because 

(1) the évidence showed appellant to be a citizen of the United States ; and 

(2) appellant could not in any event, under ail the évidence, be deported to 
China, but only to Canada. 

E. G. Godman, of Chicago, 111., for appellant. 

Charles F. Clyne and John E. Byrne, both of Chicago, 111., for ap- 
pellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
It has been settled by numerous décisions of the Suprême Court, as 
well as the other fédéral courts; that for the purpose of deterniining 
whether an alien is lawfully in the United States, the hearings before 
the administrative officers charged with the exécution of the act are 
conclusive when f airly conducted, and that the conclusions and orders 
made upon such hearings are not subject to judicial review, except it 
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he shown that the proceedings were manifestly unfaîr, that the action 
of the officers was such as to prevent a fair investigation, or that 
there was a manifest abuse of the discrétion committed to them by 
the statute. Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 
734, 56 L. Ed. 1165, Prentis v. Di Giacomo, 192 Fed. 467, 112 C. C. 
A. 605, and cases cited. 

[Z] Appellant in his pétition for a writ of habeas corpus averred 
that he was denied a fair hearing by the immigration authorities. This 
charge was based solely upon the alleged incompetency of certain évi- 
dence included in the record which formed the basis of the order of 
déportation issued by the Acting Secretary of Labor; and it is con- 
tended that had this évidence been excluded the record would show 
that appellant was born in the United States and there fore is an 
American citizen and not deportable. The alleged incompétent évi- 
dence consisted of the statement made by appellant at the time of 
his appréhension, wherein he swore, as above stated, that he was 
born in China and was smuggled into this country. Thèse admissions 
were not made under duress nor procured through an abuse of power 
on the part of the immigration inspecter. Preliminary investigation 
siich as was hère made is proper and necessary to the efficient ad- 
ministration of the statute, and, as said in United States v. Moy Toom 
(D. C.) 224 Fed. 520: 

"It tends greatly to elucldate the truth to hear what the CMnese person 
lias to say about such simple facts as his âge, parentage, relatlonships, occu- 
pation, and localltles where he has lived, and the circumstances attending his 
latest entry.lnto this country, hefore his lawyer appears." 

We held in Prentis v. Seu Leung, 203 Fed. 25, 121 C. C. A. 389, 
that such a proceeding constitutes a part of the hearing contemplated 
by the act. We are not concerned with the weight of the évidence. 
The Secretary of Labor no doubt regarded the testimony of the wit- 
nesses in corroboration of appellant's claim of American birth as not 
being of such a convincing character as to overcome appellant's orig- 
inal swom statements and to fumish that degree of proof required to 
establish the citizenship of a person of Chinese descent ; and we are 
unable to say that he was not justified in doing so. 

[3, 4] It is next urged that the déportation warrant is illégal, be- 
cause it directs that appellant be taken to China, whereas Canada is 
"the country whence he came." Sections 3, 20, 21 and 35 of the Act 
deal with the question of the place to which an alien found to be 
unlawfully in the United States, or to hâve forfeited his right to 
remain therein, shall be deported. Section 3 applies to aliens who 
bave been convicted of certain criminal offenses. Section 20 provides : 

"That any allen who shall enter the United States in violation of law," 

And section 21 : 

"That in case the Secretary of Commerce and Labor shall be satisfled that 
an alieu has been found in the United States in violation of this act, or that 
au a)len is subject to déportation under the provisions of this act," he shall 
be deported upon the warrant of the Secretary of Commerce and Labor to 
"the country whence he came." 
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And section 35 provides that : 

"The déportation of allens arrested wlthin the Tlnlted States after entry 
and found to be illegally therein, provlded (or In this act, shall be to the 
trans-Atlantlc or trans-PacIflc ports from which sald allens embarked for the 
United States ; or, If sueh embarUatlon was for foreign contiguoiis terrltory, 
to the foreign port at which sald aliens embarked for such terrltory." 

Appellant embarked from Hong Kong, China, for Victoria, Canada, 
foreign territory contiguous to the United States, and was found to 
hâve entered this country in violation of the act. No proof was of- 
fered to show that his unlawful entry was not in pursuance of an in- 
tent or design to do so at the time he left Hong Kong. If he did 
hâve such intent, then manifestly China would still be the country 
whence he came to the United States, notwithstanding his temporary 
stay in Canada. If he merely crossed Canada on his way hère from 
Hong Kong, he should be retumed to that port. Lewis v. Frick, 233 
U. S. 291, 303, 34 Sup. Ct. 488, 58 L. Ed. 967. Nor would the fact 
that several months intervened the time of his landing in Canada and 
his unlawful entry into the United States change the situation if 
he eventually carried out his purpose. Presumptively, he did intend 
to come to this country by way of Canada from China, because that 
is what he actually did. The évidence in the record in no way tends 
against this presumption, but supports it. His long résidence in the 
United States, covering a period of more than 16 years, that he came 
hère from China on three différent occasions, that he had relatives 
in this country, as he testified, and friends, with whom he had been 
engaged in business, and his brief stay in Canada, are circumstances 
which lend support to the presumption that his objective point when 
he left China was the United .States. Ail of his testimony évidences- 
an intention on his part to leave Canada and come into this country as^ 
soon as opportunity offered. 

In Ex parte Wong You (D. C.) 176 Fed. 933, ît was found that the 
Chinese aliens whose cases were under considération had embarked 
from Hong Kong, China, for the Dominion of Canada intending to 
surreptitiously enter the United States, which they did, and it was 
held that under such circumstances they were properly deported to 
Hong Kong, instead of Canada. This case was cited with approval 
by the Suprême Court in Lewis v. Frick, supra. To like effect are Ex 
parte Li Dick (C. C.) 176 Fed. 998, and Ex parte Hamaguchi (C. C.) 
161 Fed. 185, also cited in the Lewis v. Frick Case, supra. 

The judgment of the District Court is afErmed. 
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EL6IN, J. & E. ET. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 

No. 2217. 

Mastei! and Skbvant ®=1T — Interstate Commebce Act — Violations — Pen- 

ALTIES. 

Commerce Act (Act Feb. 4, 18S7, c. 104> § 10, 24 Stat. 382 (Comp. St. 
1913, § 8574), provides that carriers wlllfully doing or causing, or suft'ering 
or permittlng to be done, anytblng prohlblted or declared unlawful by 
that act, or wlllfully omltting or failing to do anythlng required to be 
done, etc., shall be deemed gullty of a misdemeanor. Section 20 (Act 
June 29, 1906, c. 3591, § 7, 34 Stat 593), prior to 1910, authorized the In- 
terstate Commerce Commission to require annual reports contaiuing sta- 
tistlcal Information, and provided that any carrier, failing to make and 
file such report within the tlme speclfled for maklng It should forfeit $100 
for each day it should continue in default As amended in 1910 (Act June 
18, 1910, c. 309, § 14, 36 Stat 555 [Comp. St 1913, § 8592]), it further au- 
thorizes the Commission to require perlodlcal and spécial reports con- 
cerning matters about which It la authorized or required to Inquire, and 
provides that any carrier failing to make and file any such report shall 
be subject to the forfeitures mentloned. The Commission required car- 
riers subject to the Hours of Service Act (Act March 4, 1907, c. 2939, 34 
Stat 1415 [Comp. St. 1913, §§ 8677-8680]), to report Instances where em- 
ployés had been on duty for a longer perlod than that provided In the 
act, and défendant filed a report, but omitted certain instances of service 
in excess of the time permitted. HeU, that the penalty prescrlbed by 
section 20 does not extend to omissions from or misstatements in reports 
filed in due time, whether willful or accidentai, as, though accurate re- 
ports are expected and required, a wlllfully false sworn report subjecta 
the alliant to the penalties for perjury, and the carrier to Indlctment un- 
der section 10, and thèse are the statutory safeguards designed to assure 
the required accuracy. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. § 16; 
Dec. Dig. <@=:5l7.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois; Kenesaw M. Landis, 
Judge. 

Action for penaUies by the United States against the Elgin, Joliet & 
Eastern Railway Company. Judgment for plaintiiï, and défendant 
brings error. Reversed and remanded. 

By thls wrlt of error the Elgin, Joliet & Bastem Kallvray Company seeks to 
reverse a judgment of $3,000 on a directed verdict, based on 30 counts, each 
charging a violation of an order of the Interstate Commerce Commission, is- 
sued on June 28, 1911, and made pursuant to section 20 of the Act to Regu- 
late Commerce as amended in 1910. 

Prior to 1910, section 20 authorized the Commission to require annual re- 
ports under oath contalnlng a vast amount of statistical Information, and pro- 
vided that "if any carrier * » » shall fail to make and file said annual 
reports within the tlme above speclfled, or within the tlme extended by the 
Commission for making and flliug the same, * ♦ * such party shall for- 
feit to the United States the sum of one hundred dollars for each and every 
day It shall continue to be in default with resi)ect thereto." 34 Stat 593, § 7. 

By the amendment, the following clause was added: "The Commission shail 
also hâve authority by gênerai or spécial orders to require said carriers 
* * * to file * * * both periodical and spécial reports concerning any 
matters about vvhich the Commission is authorized or required by tliis or any 

^:=;>For other cases eee same topic & KEY-NUMBER in aU Key-Niimbered DigesU & Indexes 
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other law to Inqulre or to keep Itself Informed or wMch It Is requlred to en- 
force; and such periodical or spécial reports shall be under oath. whenever 
the Commission so requires ; and If any such carrier shall fail to make and 
file any such periodleal or spécial report wlthln the tlme flxed by the Com- 
mission, It shall be subject to the forfeitures last above provided." 36 Stat. 
556. § 14. 

ïhe Hours of Service Act (34 Stat. 1416 [Comp. St 1913, § 8678]), which the 
Commission is reqiiired to enforce, provides that no train dlspatcher "shall 
be * • * permitted to be or remain on duty for a longer period than tiin» 
hours in any tvventy-four hour period * • * except in case of emergen- 
cy, vehen the employés named • • • may be permitted to be and remain 
Dn duty for four additional hours • * • on not exceeding three days in 
any week." 

The Commîsslon's order, as set out In the déclaration and stipulation of 
facts on vvhieh the case was heard, reads as follows: "It Is ordered, that ail 
carriers sulyect to the provisions of the act entitled 'An act to promote the 
safety of employés and travelers upon railroads by Umitlng the hours of 
service of employas thereon,' approved March 4, 1907, report withln 30 daya 
after the end of each month under oath, ail Instances vehere employés sub- 
ject to said act bave been on dUty for a longer period than that provided in 
said act." 

The déclaration charged that the défendant, "having theretofore falled to 
make and flle wlth sald Commission In any form whatsoever a report of ail 
the Instances wherein its employés subject to" the Hours of Service Act 
were on duty in "December, 1912, for a longer period than that provided in 
sald act, dld, on the Ist day of February, 1913, continue to be in default writh 
respect thereto and did fail to make and file wlth said Commission any report 
of the followlng instances" alleglng spécifie Instances of service in excess 
of nlne hours. 

The stlpulated facts showed that the employés in question had been in serv- 
ice more than nlne, but less than thirteen, hours for three consécutive days 
in December, 1912; that for December, 1912, the form of report requlred by 
the Commission was made wlthln thlrty days and that it contained no référ- 
ence to the excess hours in question. The court rejected defendant's offer to 
prove the facts which it claimed coustituted an emergency withln the statute, 
and its further offer to prove its belief that the facts dld constltute a etatutory 
emergency, and that thèse instances were omltted from the regular monthly 
report only beeause of the good faith understanding and belief of defendant's 
chief dispatcher, whose duty it was to make, and who in fact made, the re- 
ports, that under the Commîsslon's order there was no obligation to inelude 
thèse instances, and that the omission was not due to any Intention to évade 
either the Hours of Service Act or the Commîsslon's order. 

John R. Cochran, of Chicago, 111., for plaintiff in error.' 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., 
and Philip J. Doherty, of Washington, D. C, for the United States. 

Bef ore BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). While 
questions as to the scope of the Commission's order and the existence 
of an emergency hâve been fully presented, we find it unnecessary to- 
détermine them, in view of the conclusions which we hâve reached as 
to the construction of section 20. 

The section originally required annual reports from carriers. A 
mass of detailed statistical information was to be included therein. 
Accurate information was, of course, désirable. Whoever was charg- 
ed with the duty of preparing and swearing to such a report must 
necessarily, however, rely upon the statement of others and upon doc ■ 
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uments and statistics. Clérical errors might readily occur; both the 
facts and the law applicable thereto might be uncertain, and give rise 
to what might ultimately be held a mistaken interprétation. 

While Congress undoubtedly expected and required an accurate re- 
port, it did not, in this section, prescribe a penalty for failure to make 
the report âbsolutely exact, but for failure to make and file a report 
within a specified time. Errors and omissions, whether accidentai or 
willful, might readily escape détection by the executive officiais of the 
carrier and by the Commission; but a failure to file any annual re- 
port within the iîxed period would be quickly discovered. The penalty 
of $100 for each day's delay in filing the report would be sufficient 
to compel prompt attention to such a requirement. 

A willfuUy false sworn report would subject the afîîant to the 
penalties for perjury and the carrier to indictment under section 10 
of the act. Thèse were the express statutory safeguards designed 
to assure the required accuracy. But in the absence of a clear expres- 
sion of such intention it will not be presumed that Congress purposed 
inflicting on the carrier such a penalty as $100 a day for the innocent 
omission or innocent misstatement oif some one of the thousands of 
facts required to be reported annually. No such expression appears 
in, and no such intention is to be gathered from, the words of the 
statute. 

The penalty prescribed is not for filing a false or erroneous report ; 
uniike the acts considered in 134,901 Feet of Pine L-umber, 4 Blatchf. 
182, Fed. Cas. No. 10,523, and The Ship Anna, 1 Dali. 197, 1 L. Ed. 
98, the statute does not expressly characterize the required report as 
a true report, and punish the failure to make such a report ; what it 
penalizes is the delay in filing any report of the gênerai character spec- 
ified in the act. To interpret the pénal clause broadly as covering a 
failure not merely to file a report, but also to include therein each item 
with absolute accuracy, would violate the fundamental rules for the 
construction of pénal statutes, and, in case the error remained undis- 
covered for a long time, would subject the carrier to enormous and 
entirely disproportionate penalties. 

The amendment of 1910 emphasizes this construction; it repeats 
the words of the original clause; it again exacts the penalty for the 
delay in filing the required report, not for omissions theref rom. While 
the likelihood of clérical errors, and perhaps of mistakes either of 
law or of fact, may be less in periodical or spécial reports than in the 
gênerai annual report, the amendment is to be construed in harmony 
with the original act; so construed, it cannot be held to extend to 
omissions from or misstatements in the periodical report filed in due 
time, whether such omissions or misstatements be willful or accidentai. 

We concur fully in the opinion rendered by Judge Sanborn in U. 

S. V. N. P. Ry. Co., 213 Fed. 162, C. C. A. (C. C. A. 8th 

Circuit), followed in O.-W. R. & N. Co. v. U. S., 222 Fed. 887, — C. 

C. A. (C. C. A. 9th Circuit). Compare, too, U. S. v. Four Hun- 

dred and Twenty Dollars (D. C.) 162 Fed. 803. 

As the sufl&ciency of the déclaration bas not been and is not ques- 
tioned by plaintiff in error, it may be construed, especially after ver- 
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dict, as charging in substance that no report of service for December, 
1912; was rendered ; this averment, however, is contrary to conceded 
facts. A verdict for défendant should hâve been directed. 
The judgment will be reversed, and the cause remanded for retrial. 



STANDARD SCALE & SUPPLY CO. T. RBITER. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 

No. 2161. 

1. Evidence ©=441— Paboi, Evidence to Vaby WairiNa. 

A contract by whlch plalntlfC was employed as gênerai manager of 
defendant's braneh store contemplated the establishing of slde Unes to be 
handled by such store, but did not specify which, party was to do thia 
It was claimed that plalntlff represented that he would be able to sell a 
certain amount of goods In such i^de Unes, but no promisé to do so was 
Included in the contract, and it appeared that plaintifif distinctly refused 
to hâve it included. Held that, while évidence that it was intended by 
the parties that the establishing of side Unes should be within the duties 
of the gênerai manager was admissible, évidence of a distinct, separate 
promise to sell a certain amount of goods was Inadmissible, and there 
was no spécifie obligation on plalntlff to produce any spécifie volume of 
business. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 1719, 1723-1763, 
1765-1845, 2030-2047 ; Dec. Dlg. <S=441.] 

2. Mastee and Servant ®=»50^-Contbacts of Emplotment — Consteuction. 

A contract by whlch plaintifE was employed as manager of defendant's 
braneh store reeited that défendant was to open a braneh house for the 
sale of Its seales and other goods, "such as" gasoUne engines and others 
mentioned, folio wed by "etc." There was évidence that it was intended 
bv the parties that the establishing of thèse side Unes should be a part 
of the manager's duties. Held, that there was no requirement. In the 
sensé of a spécifie obligation, to establish any spécifie number of side 
Unes, and the court properly so charged. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 64; 
Dec. Dig. <S=50.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; J. Otis Humphrey, 
Judge. 

Action by Edward Reiter against the Standard Scale & Supply Com- 
pany. Judgment for plaîntiff, and défendant brings error. Affirmed. 

Thls cause was reversed on the former hearing thereof, for the reason that 
the trial court excluded évidence tendered for the purpose of showing what 
were the duties of défendant in error as gênerai manager under the terms 
of the contract between the parties, and not for the purpose of altering the 
légal effect of that contract. For contract and opinion, see 199 Fed. 91, 120 
C. C. A. 141. On the retrlal In the District Court, ail the compétent évidence 
oft'eied to show what was the scope of the manager's duties was admltted, 
together with évidence of ail that was sald betv?een the parties before the 
contract was signed, and of ail that was done ând left undone by défendant 
in error under the contract, tending to show whether or not he was compétent, 
aud whetlier or not he performed his duties with energy, skill, and abiUty, 
iind had complied with the contract. This évidence was in substance the 

<g;=)For oiher cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Bame as that tendered on the flrst hearing. There was no question ot fraud 
raised In procuring the contract 

It Is the contention of plaintiff in error tliat tlie représentations of défendant 
in error, made prlor to tlie signing of the contract, as to what he ttiought he 
could do and what results he could attaln, be, in substance, declared to be 
a part of the contract and of défendant in error's duties as gênerai manager. 
It is in évidence, also, that at the time of the exécution of the contract plain- 
tlfC in error sought to hâve said représentations incorporated in the instru- 
ment and made conditions bludlng upon défendant in error, but that the latter 
refused to sign such a contract, clalmlng that he was tylng hlmself up for 
eight years, and that both parties must take their chances. The enterprise 
proved a failure, largely because of defects in the scales supplied by plaintiflC 
in error, it is claimed by défendant in error. Thereupon plaintiff in error 
declined to pay to défendant In error the salary reserved in the contract, and 
the latter brought this suit to recover the same, resulting in a verdict of 
$11,000 In favor of défendant In error, as set out in said former appeaL 

At the close of the évidence herein the court proceeded to charge the 
jury, the following portion of which charge is assigned for the first ground 
of error herein: "I hâve already said that neither the jury nor the court 
can change thls contract, or make any différent contract between the parties 
than the one they hâve made for themselves. I hâve allowed évidence to go 
to the jury tendlng to show what were to be the duties of thls man as gênerai 
manager, and you bave heard from that évidence that hls duties were to 
organize and establish a branch house for the défendant in Chicago. Now, 
there is nothing in the contract whlch would require him to attain any particu- 
lar resuit; no requirement for profit; no requirement for any particular 
volume of business; no requirement for establishing any number of side 
Unes. The requirement eked out of the oral testimony as addûced as to his 
duty in the final analysis was that he should in good falth exercise reasonable 
care and diligence and skill to do thèse things." 

The second assignment of error is the refusai of the court to charge the 
jury as foUows: "That if they flnd from the évidence that the plaintiff was 
employed by the défendant as gênerai manager to organize and establish a 
branch house hère in the clty of Chicago for the sale of scales, and for the 
sale of other manufactured articles, not manufactured by the défendant, and 
that the plaintiff represented to the défendant that he was sklUed In the 
sale of merchandise other than that manufactured by the défendant, and 
that he would obtaln représentation for thèse varions articles mentioned by 
him to them, and which are mentioned in the contract, and that the volume 
of business which was to be done by him In thèse side Unes would be not 
less than $200,000 a year, and that the défendants were ignorant as to thèse 
side Unes, and belleved that the plaintiff had the capacity to do as he prom- 
Ised, and, relying upon this, entered into the contract, and that, instead of es- 
tablishing a branch house wlth the sale of $200,000 a year of merchandise 
outside of that manufactured by the défendant, only sold an amount less than 
$15,000 a year, then the plaintiff bas not complied wlth Us contract, aud 
the défendant bas a right to discharge him." 

The jury rendered a verdict of $7,000 In favor of défendant in error, and 
judgment was entered thereupon accordingly, 

W. S. Oppenheim, of Chicago, 111., for plaintiff in error. 
Edwin M. Ashcraft, of Chicago, 111., for défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
There is no suggestion in the opinion of this court in the former hear- 
ing of this case to the effect that conférences and communications with 
référence to the amount of business to be done, had previous to the 
signing of the contract in question, were compétent, either to vary the 
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terms of the contract or to show what were the duties of the gênerai 
manager, The contract contemplated that somebody should attend 
to the estabUshing of the side Unes. It did not specify which of the 
parties was to do this. As this could properly fall within the duties 
of a manager, if so intended by the parties, évidence to show that 
they did so intend was admissible ; but évidence of a distinct, separate 
promise to sell a certain amount of goods would be inadmissible, as 
bringing into the contract a new obligation, and one which Reiter had 
distinctly refused to hâve written therein. 

[2] It is to be noted that the agreement did not provide that cer- 
tain side lines and others unmentioned were to be established, but only 
that "such branch lines as," and then mentioning certain ones and add- 
ing thereafter "etc." The court stated that he had allowed évidence 
to go in showing what were the duties of this man asi gênerai man- 
ager, and that they were to organize and establish a branch house; 
that there was no requirement to attain any particular resuit, no re- 
quirement for profit, for any particular volume of business, for any 
number of side lines ; that he should in good f aith exercise reasonable 
care and diligence and skill to do thèse things. 

The exception was "to the last instruction that there is no provision 
in the contract requiring him to establish any particular business, or 
any particular volume of business, and we will ask the court to in- 
struct" that if défendant in error represented that he would obtain 
représentation for thèse various articles mentioned in the contract, and 
that the volume would be not less than $200,000 a year, and that the 
contract was made in reliance on this, and he actually sold less than 
$15,000, then there was a right of discharge. The exception and the 
request must be read together, and they show that plaintiff in error's 
theory is that thèse alleged représentations as to every article men- 
tioned in the contract and as to the amount of business to be done were 
binding obligations. There was no error in charging that there was 
no requirement in the sensé of spécifie obligation to establish any spé- 
cifie number of side lines or produce any spécifie volume of business. 
The oral testimony was not admitted for this purpose, and was not 
directed, in the former opinion, to be admitted for this purpose, but 
only for the purpose of showing, in a gênerai way the duties of the 
manager, or perhaps, also, the relative duties of manager and owner. 
This being so, there was no obligation to produce $200,000 worth of 
business, and, of course, the instruction asked for is clearly wrong. 

We find no error in the judgment of the District Court, and the same 
is theref ore affirmed. 
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SBLIGMAN V. GBAY. 

(Circuit Court of Appeals, First Circuit. October 7, 1915. Modification of 
Opinion, October 20, 1915.) 

No. 1126. 

Bankruptct «©=5336— Void Mobtgage— Pkoof of Claim— Amendment. 

Wliere claimant advanced money to tlie bankrupt sliortly before pro- 
ceediiigs were coimnenced, taking a note and mortgages, wbich money 
was used in paying one or more ereditors of the bankrupt, it being tbe 
intention of the bankrupt to give a préférence, and tbe claimant baving 
reasonable cause to know the fact, such claimant held an unsecured 
debt, and was subrogated to ail equities which the ereditors had before 
receiving payment from his funds, and, there having been no order 
expunging sucà claim, could amend Ms proof to stand as for an unsecured 
debt, since the mortgages could be declared invalid without afCecting 
the validlty of the debt itself. 

[For othar cases, see Bankruptcy, Cent. Dlg. §§ 523, 524 ; Dec. Dlg. ©=3336.] ■" 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Judge. 

In the matter of the bankruptcy of one Soforenko, wherein William 
C. Gray was named as trustée. From an order (210 Fed. 562) affirm- 
ing the disallowance by the référée in bankruptcy of a claim filed by 
Israël Seligman against said bankrupt's estate, said claimant appeals. 
Reversed and remanded. 

Harvey H. Fratt, of Boston, Mass., for appellant. 
Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., on the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is a proceeding of the District 
Court involving a bankrupt, Soforenko, an alleged creditor, Seligman, 
holding a mortgage from the bankrupt, and Gray, the trustée in bank- 
ruptcy, who challenges the proof of debt and the mortgage connected 
therewith. Seligman proved the debt as a mortgage debt, according 
to form No. 22, 172 U. S. 700, 18 Sup. Ct. xxxii. The proof was chal- 
lenged by the trustée, and after a second hearing by the référée an 
order was entered by the court, as follows : 

"At Boston, in said district, on the 26th day of October, A. D. 1914, upon the 
question certifled to the court by the référée in said matter on the 22d day o£ 
November, A. D. 1912, now, therefore, after hearing arguments of Harvey H. 
Pratt, Esq., counsel for the mortgagee, and Joseph B. Jacobs, Esq., counsel for 
the trustée, and after due considération of the same — 

"It is hereby ordered and decreed that the order of the référée disallowing 
the claim of Israël Seligman be, and it hereby is, afflrmed. 

"It is further ordered that the clerk send a copy of this order by mail to 
the référée." 

There was, however, no order expunging the claim in accordance 
with form No. 39, 172 U. S. 706, 18 Sup. Ct. xxxvi. The case was 
taken to us as though such an order was unnecessary, and it has been 
submitted upon its merits. 

The note and mortgages were takén immediately before procesdings 
in bankruptcy were commenced, and the amount representing the note, 
227 F. ^27 
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which was in fact advanced by Seligman, was used in paying one or 
more creditors of the bankrupt, whô, so far as this record is concerned, 
were entirely innocent of any attempt to obtain a préférence, so tliat 
the only questions before us are between Seligman and Gray. 

Tiiere never has been an order declaring the mortgage void, or any 
issue made upon which an order or judgment of that kind could be 
entered; but the case has been submitted to us as though the whole 
transaction was a fraudulent one, so that Seligman had no claim for 
either bis mortgage or the debt secured by it. We find nothing in the 
record which establishes facts enough to maintain the proposition that 
the whole transaction was illégal or malum in se, or anything more 
than malum prohibitum in Seligman's becoming a party to a préfér- 
ence. The évidence sufïiciently sustains the finding of both the court 
and the référée that it was the intention of the bankrupt to give the 
créditer, or creditors, who received the préférence, the money which 
Seligman advanced, and also that Seligman had reasonable cause to 
know that it was the intention of the bankrupt to thereby accomplish 
a préférence; so that clearly on the record hère the debt was rejected 
as a secured debt. Ail we can détermine, from what appears, is that 
Seligman holds an unsecured debt, and is subrogated to ail the equities 
which the creditor, or creditors, had before receiving payment, and 
should be allowed to hold his debt as one unsecured. 

As there has been no order expunging the claim, the simplest method 
is to allow Seligman to amend his proof as one of an unsecured debt. 
In substance, the case stands in the particular to which we hâve re- 
ferred, with Van Iderstine, Trustée in Bankrùptcy of Fellerman, v. 
National Discount Company, 227 U. S. 575, 33_ Sup. Ct. 343, 57 I* 
Ed. 652, where a bill was brought to annul a similar transaction. The 
cour^, held the bill fhould be dismissed, under the circumstances, per- 
mitting the loan to be held to be valid. The case is somewhat more 
fully reported in 174 Fed. 518, 98 C. C. A. 300. Like circumstances 
are considered in Remington on Bankrùptcy (Ed. 1910) vol. 3, § 
1301%, and in the notes thereto, leading to the resuit that the mort- 
gage may be declared invalid while the debts remain provable. Such 
a resuit is plainly équitable in the case at bar, and the judgment will 
be as foUows: 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with leave to allow Seligman to amend his claim and 
secure its allowance as an unsecured debt, and the appellee recovers 
his cost of appeal. 

Modification of Opinion. 

PER CURIAM. It is ordered that the judgment heretofore en- 
tered in this case, at the présent term, be stricken out, and that a modi- 
fied judgment in lieu thereof be entered as follows : 

The decree of the District Court is modified as follows; that is to 
say : The decree is affirmed, but the case is remanded to the District 
Court, with authority to said Seligman to amend his proof of debt, 
so that the same will stand for an unsecured debt, and to secure the 
allowance thereof on payment of the costs in the District Court and in 
the Circuit Court of Appeals, and, as thus amended and modified, the 
judgment is affirmed, and the appellee recovers his costs of appeal. 
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VENEER MACHINERY CO. v. GRAND EAPIDS CHAIK CO. 

(Circuit Court ot Appeals, Sxth Circuit Norember 2, 1915.) 

No. 2567. 

1. Patents tS=>328— Validity and Infeingement— Machine foe Edge-Unit- 

ING Veneers. 

The Boenning patent, No. 709,864, for a machine for edge-uniting ve- 
neers, held valid, and claims 4, 5, 10, 12, and 15 hifringed. 

2. Patents <$=>165 — Construction — Claims to be Construbd Independentlt. 

Each clalm of a patent Is supposed to embody a complète invention, and 
Is In effect an independent patent for the devlce it eovers, and a limita- 
tion contalned In one claim cannot be read into anothei". 

[Ed.. Note.— For other cases, see Patents, Cent Dig. § 241; Dec Dig. 
<@=3l65.] 

3. Patents <S=>236—Infkingement— Substitution op Equivalent Parts. 

A change in the form of some of the meclianism ot, a patented machine 
does not avoid infringenient, where the principle of opération is substan- 
tially the same, and the same resuit is produced. 

(Bd. Note.— For other cases, see Patents, Cent Dig. §§ 372, 373; Dec. 
Dig. <S=»2S6.] 

4. Patents cg=>245— Scope of Invention— Riqht to Equivalents. 

Although a patent for a comblnation In a machine of éléments which 
were old in other and distinct arts, more or less remote, cannot be regard- 
ed as one for a primary invention, yet, where the patentée made a materlal 
advance in the particular art, the claims are entitled to a range of équiva- 
lents commensurate with his invention. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 3S6; Dec. Dig. 
<Ê=245. 

Patentability of combinations of old éléments as dépendent on résulta 
attalned, see note to National Tube Co. v. Aiken, 91 C. C. A. 123.] 

5. Patents <S=»168— Construction— Estoppel bt Cancellation of Claims. 

The voluntary cancellation of a claim in an application for a patent 
does not create an estoppel, affecting the construction or scope of other 
claims as allowed. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 243%, 244; Dec. 
Dig. <S=»168.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; C. W. Sessions, 
Judge. 

Suit in equity by the Veneer Machinery Company against the Grand 
Rapids Chair Company. Decree for défendant, and complainant ap- 
peals. Reversed. 

Chappell & Earl and Fred L. Chappell, ail of Kalamazoo, Mich., for 
appellant. 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning, of Chi- 
cago, m., of counsel), for appellee. 

Argued before WARRINGTON and KNAPPEN, Circuit Judges, 
and McCALL, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
dismissing the pétition of the Veneer Machinery Company, which we 

âssFor otber cases see same topic & KBT-NUMBBR in ail Key-Numbered Digests & Indexes 
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shall call plaintiff. The pétition is of the ordinary £orm used in pat- 
ent infringement cases; and the answer of the Grand Rapids Chair 
Company (herein called défendant) is of the usual form, denying va- 
lidity and infringement. The pétition is in terms based upon two 
patents, though the issue tried and the évidence offered concern only 
one of them. This patent was apphed for by the inventor, W. M. 
Boenning, August 1, 1901, and was issued to him September 30, 1902, 
and numbered 709,864. Àdmittedly title to the patent is in the plain- 
tiff, having been assigned to it by Boenning in March, 1907. The 
alleged infringing device is claimed to hâve been constructed ac- 
cording to a patent issued to John Black, December 5, 1911, num- 
bered 1,010,846. It is stipulated that after plaintiff acquired title 
to the Boenning patent, and before commencement of the suit, de- 
fendant made use of a machine which is identified in the déposition 
of plaintifif's expert; but, while the expert speaks of the machine as 
one manufactured under the Black patent, he states that a number 
of changes had been made in the machine "as built." Références to 
the patent were, however, regarded by him as useful in connection 
with certain drawings made and produced by him. 

Both of thèse patents, as also the machines made and used under 
them, relate to and involve apparatus for edge-uniting veneers, Both 
patents describe and both types of machines embrace mechanical means 
for forcing trued edges of veneer strips hard together, and for pre- 
serving this relation by simultaneously applying adhesive tape to the 
upper surfaces of the strips, s6 as to cover and secure the union of 
their abutting edges. 

[1] The question is vi^hether plaintifï's patent is infringed by the 
def endant's machine. We state the question in this way for the reason 
that, in spite of defendant's answer (if we lay aside claim 14 of the 
patent), both the évidence and the argument resuit alike in showing 
and admitting patentable invention in the Boenning machine, though 
the breadth of the invention and the conséquent range of équivalents 
are in controversy and will be considered later. Both patents, as 
well as the machines in issue, involve many combined devices to at- 
tain a common resuit. Sixteen drawings are employed in Boenning's 
and six in Black's letters patent to illustrate the varions parts of the 
machine which each describes in his spécification; additional draw- 
ings and also models are produced to explain and display the machines 
that are in actual use; and yet the ultimate issues are reduced by 
the évidence to a comparatively small number of controverted parts. 
It is therefore not necessary to a right understanding of the case 
either to reproduce the drawings or to call attention to the uncontest- 
ed détails set out in the record. 

1. Patent in Suit. The controverted portions of the machine cov- 
ered by this patent may be said to comprise a table, about 4 feet in 
iength, with two endless-chain conveyers commencing near its front 
end and centrally located, one immediately above and in Une with the 
other, which are operated lengthwise of the table and thence through 
a drying box for an entire distance of something less than 30 feet. 
Thèse chains engage and pass over sprocket wheels, one set of which 
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is placed near the forward end o£ the table and the other set at the 
end of the drying box. The upper surface of the lower conveyer, in 
plane with the upper surface of the table, is so shaped and supported 
as to form a solid bed; the lower surface of the upper conveyer is 
yieldingly held in contact with the upper surface of the other; and 
the two form a combined conveyer and press for the contacting edges 
and adjacent surfaces of the strips of veneer passing through them. . 
Thèse relations of the conveyers are maintained by two lines of rollers, 
one disposed beneath the portion of the lower conveyer which moves 
in the plane of the table, and the other above the portion of the upper 
conveyer and so as to exert pressure upon it while its lower' surface 
is in contact with the upper surface of the other conveyer. The axes 
of the lower line of thèse rollers are fixed ; but the axes of the upper 
line hâve vertical movement in slots and are held down against the 
other conveyer by springs adjustable through mechanism operated by 
hand. Further, there are two sets of three rollers each, one set being 
on each side of the upper part of the lower conveyer and about mid- 
way of the length of the table. The upper surface of thèse rollers 
lies in the plane of the upper surface of the lower conveyer. The 
three rollers to the left of the conveyer hâve their axes at right angles 
to the plane of movement of the conveyer, while the three rollers 
on the opposite side are corrugated and hâve their axes inclined to 
this plane. Immediately over thèse two sets of rollers, two other like 
sets are similarly disposed; that is, having their axes parallel with 
those immediately below. The object of thèse rollers is to force the 
edges of the veneer blanks firmly together as they pass through the 
conveyers and the adhesive tape is applied. This degree of edge con- 
tact is brought about by the rigidity which is imparted to the veneers 
by the uniform pressure to which they are subjected when passing 
through the moving conveyers and rollers and by their conséquent sus- 
ceptibility to the influence of the latéral rollers; that is, by the tend- 
ency of the two sets located on the left side of the conveyers to hold 
each veneer strip passing between them in the plane of movement of 
the conveyers, 'while the tendency of the opposite sets is to crowd 
each veneer strip passing between them against the other veneer strip 
by reason of the oblique relation of such opposite rollers to the plane 
of movement of the conveyers. 

The taping process is this: From a tape réel mounted above the 
forward portion of the upper conveyer the tape is carried directly 
downward and over a roller which contacts with another roller rotating 
in a glue réservoir. The tape thus having the glue distributed over 
its under surface is continued in the same course until it is engaged 
by the conveyers, with its upper surface contacting with the upper 
conveyer and its glue surface with the portions of the upper faces 
of the veneers adjacent to and also embracing their abutting edges 
during the passage of the veneers through the machine. 

The lower conveyer and the lower sets of latéral rollers before de- 
scribed are power-driven and are operated at the same speed ; but the 
upper conveyer, as also the upper latéral rollers, are operated as idlers 
through contact with the veneers passing between them and their 
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corresponding parts below. The veneers are fed înto the machine by 
an operator located in front of the table. To assist the operator the 
patent provides for an adjustable guide, though practically a thin blade 
is used in its stead. In using the former the trued edges of two veneers 
are brought into contact, while the outer edge of one of them is placed 
against the guide, and they are held together in that position and pushed 
forvi^ard by the operator until their ends are gripped by the conveyers. 
When the blade is used, it is fastened to the surface and lengthwise 
of the table opposite to the center Une of the conveyers ; and the trued 
edges of the veneers are held on opposite sides of the blade and pushed 
f orward by the operator until they are gripped by the conveyers. When 
the veneers are manipulated in either of thèse ways, the method of 
edge-veneering is performed by the machine.^ 

Of the 22 claims of the Boenning patent, 6 are in suit — 4, 5, 10, 
12, 14, and 15. Claim 4 reads thus : 

"In a devlce for edge-unlting two blanka of veneer or slmllar materlal, 
means for carrylng sald blanks In one direction, mechanlsm tendlng to force 
one of sald blanks at an angle to the Une of travel of sald means and a dls- 
tributer for placlng a strlp of adhesive materlal above the joint between sald 
blanks." 2 

1 The patent mentions two ways of applylng glue to the trued edges of the 
veneers, one belng to apply It before the veneers enter the machine, and the 
other after they hâve passed through It. Slnce nelther enters Into the mechan- 
lsm of the structures speclfled In the claims In suit, we cannot thlnk It neces- 
sary to make further référence to them. 

2 The remainlng claims In suit follow, except that the words wlth whlch 
each clalm Is commenced are not repeated: "In a devlce for edge-unlting two 
blanks of veneer or slmllar materlal." 

Claim 5: " • * ♦ A conveyer adapted to grlp sald blanks adjacent to 
their abutting edges and to carry the same through sald devlce, means tendlng 
to force one of sald blanks toward the other or at an angle to the Une of 
travel of the conveyer, and mechanlsm acting in conjunction wlth sald con- 
veyer for placlng a strlp of adhesive materlal on sald blanks over their abut- 
ting edges." 

Olalm 10: " * * • A table on whlch sald blanks are placed, means for 
gripping sald blanks slmultaneously and Impartlng movement thereto, mechan- 
lsm tendlng to force one of sald blanks toward the other or oUt of the Une of 
movement glven by sald means, a supply of adhesive materlal and a distrlbuter 
acting In conjunction wlth sald means for placlng sald adhesive materlal on 
sald blanks above the joint between them, substantially as descrlbed." 

Claim 12: " * * * A conveyer comprlslng an endless bed, and means 
for holding the blanks on sald bed, a table on whlch sald blanks are placed, 
sald table belng provlded wlth an opening through whlch sald bed moves, 
roUers arrangea back of sald table at one slde of sald bed wlth whlch sald 
blanks in the movement glven to them by sald bed are adapted to contact, 
sald rollers belng arranged so as to force said blank toward other blanks, 
means operating in conjunction wlth said conveyer for placing a strlp of adhe- 
sive materlal on the succeeding blanks over their abutting edges after said 
adhesive materlal bas been placed on sald flrst-mentioned blanks above their 
abutting edges, and means for moving sald conveyer, substantially as de- 
scrlbed." 

Olalm 14: " * * * A conveyer for sald blanks, upper and lower rollers 
standing at rlght angles to the Une of travel of said conveyer between whlch 
one of said blanks is adapted to pass, means tendlng to yieldlngly hold the 
upper rollers In contact with sald blank, upper and lower rollers standing at 
acute angles to the Une of travel of said conveyer between whlch the other 
Vf said blanks is adapted to pass, means yieldlngly holding the upper of 
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2. Alleged Infringing Device. It is stated by the expert for de- 
fendant, and as we hâve seen by the expert for plaintiff, that the 
machine used by défendant difïers in some respects from the 'machine 
described in the Black patent. We need not, therefore, attempt to 
show more of the détails of that patent than are involved in some 
of the différences between it and defendant's machine. This may be 
donc when considering features of correspondence between the ma- 
chine and the Boenning patent. In the defendant's machine two end- 
less conveyer chains are mounted with their upper surfaces in the 
plane of a table. They incline toward each other and are separated by 
a wedge-shaped strip, having one of its triangular surfaces in the 
plane, with the head of the wedge at the front and the thin edge dis- 
posed vertically at the rear, of the table. Thèse features correspond 
with the Black patent, except that it provides for conveyer belts in- 
stead of conveyer chains. Sprocket wheels are maintained undemeath 
and near each end of the table, over which the conveyer chains run. 
The bottom portions of the chains hang down and run under a strut, 
not over an idler puUey such as the Black patent calls for, and the up- 
per portions of the chains are supported upon plates (instead of 
rollers as the Black and Boenning patents specify), which form beds 
for the portions of the chains moving in the plane of the table. Three 
rollers inclosed in boxes are mounted over each conveyer chain. The 
bottom of each box forms a shoe through which the rollers slightly 
Project. Thèse boxes with their shoes and rollers are controUed by 
adjustable spring pressure and se the shoes and rollers are made to 
press upon the veneers. An intermediate or third shoe is maintained 
over the wedge-shaped strip, lying between the conveyer chains, and 
is also controlled by adjustable spring tension and so exerts pressure 
upon the edges of the veneer strips. The three shoes project some 
inches in front of the compression roUer boxes with their ends curved 
upward. The intermediate shoe extends rearwardly to a point where 
the taping process begins, while the other shoes, one on each side of 
the tape-adhering rollers, extend still farther toward the rear of the 
table. 

A tape-adhering roUer, adjustable through spring tension, is mount- 
ed over the wedge-shaped strip directly in rear of the intermediate 
shoe, and contacts with a roUer vertically mounted in such strip. A 
tape réel, mounted above the mechanism thus far described, carries 
a prepared tape which requires moistening to make it adhesive. In 
its passage from the réel, the tape is carried over moistening rollers 
and delivered at the end of a tape guide in front of the adhering rol- 
1er. The tape is then engaged by this roller and the veneers below, 
and so is attached to the strips. 

sald last-mentioned rollers In contact with sald last-mentloned blank and 
mechanism for driving said conveyer and the lower of sald rollers at the 
sanie speed." 

Olaim 15: " • * * A conveyer moving longltudlnally o( the abutting 
edges of sald blanks, means tending to force sald blanks together and a dis- 
tributer acting in conjunction with said conveyer for placing a strip of adhe- 
eXve materlal above the abutting edges of sald blanlîs." 
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The power-driven portions of the mechanism described are the con- 
veyer chains. The compression roUers, mounted in boxes as stated and 
the tapé-adhering roUers are operated as idlers through contact with 
the veneers passing between such rollers and the conveyer chains. 
The machine is f ed f rom the front by an operator, who places the trued 
edges of veneers upon either side of a channeled guide which is 
fastened to the upper surface of the forward portion of the wedge- 
sha;ped strip, and moves them forward until they are engaged by the 
conveyer chains and the front compression rollers; and the edge- 
uniting process is then effected by the machine. 

3. Infringement. Now, if we hâve fairly described the machine 
called for and used under the patent in suit, and also the machine used 
by the défendant, we think any careful considération pf the descrip- 
tions will reveal mechanical équivalence in the edge-uniting parts of 
the two machines. Thèse parts may be more conveuiently compared 
by first considering the taping features of the machines. Thèse features 
are obviously similar, except only as to the adhesive qualities of the 
materials used upon the tapes respectively and the conséquent unim- 
portant différences in devices used for applying the tape to the 
veneers. The Boenning patent calls for the application of glue to the 
tape, which (when used) requires at least partial drying in the machine ; 
while the défendant uses a tape bearing an adhesive material which 
must be moistened before it is applied; and it is worthy of notice 
that the Black patent provides for a tape with an adhesive material 
which has to be moistened before applying it, and then heated in press- 
ing it upon the veneers. Défendant thus avoids the use of a heating 
device, such as the drying box of the Boenning patent or the heated 
tape-adhering roller called for in the Black patent ; but the tape used 
by défendant is an old and well-known commercial article, and so 
cannot be and is not claimed to be a differentiating élément of any 
conséquence. It foUows that the drying box and conséquent length 
of conveyers called for by the Boenning patent cannot be determinative 
of the présent question of infringement; indeed, while the claims in 
suit calî for conveyers, they do not specify their lengths, nor do they 
even mention the drying box or anything like it. In saying this, we 
appreciate the fact that the Boenning spécification describes a drying 
box and the method of heating it, calling it "housing," and also that 
portions of the drying box and of the conveyers are shown on one of 
the drawings ; but it is manif est that the drying box and its additional 
length of conveyers are not essential parts of the edge-uniting mechan- 
ism specified in the claims in suit, since an admitted équivalent is se- 
cured through the use of a prepared and effective tape (not requiring 
the application of beat) which is readily obtainable in the market.* 

s Prof. Cooley, plaintiff's expert, after stating the length of the front part 
of the machine, the table, in which the veneers are united, testlfled as follows 
upon the subject, wlthout contradiction: "The rest of it Is dry kiln or hous- 
ing. The adhesive material used was ordinary glue transferred from a 
meltlng pot to a strip of loosely vvoven muslin, and about 1% minutes was re- 
qulred from the time the veneer strips entered the machine to thelr dellvery 
at the rear end. Obviously if a différent adhesive material were used, the 
length of the drying apparatus could be reduced, and indeed with certain. 
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[2] The plaintiff's rights in this case are to be ultimately tested by 
the daims in suit. The rule is that each claim embodies a complète 
invention and in effect is an independent patent for the cievice it 
covers. Leeds & Catlin v. Victor Talking Mach. Co., 213 U. S. 301, 
319, 29 Sup. Ct. 503, 53 L. Ed. 816; Bresnahan v. Tripp Co., 102 
Fed. 899, 900, 43 C. C. A. 48 (C. C. A. Ist Cir.) ; XXth Century Heat- 
ing & V. Co. V. Taplin Rice-Clerkin Co., 181 Fed. 96, 100, 104 C. C. 
A. 156 (C. C. A. 6th Cir.), and citations; Pope Mfg. Co. v. Gormully 
& Jeffrey Mfg. Co. (C.^C.) 34 Fed. 893, 894. It is évident, more- 
over, that the claims in suit are broader than they wduld hâve been if 
the élément of "housing" had been included in them, as it was in 
some of the claims not in suit, especially if "means for heating said 
housing" had also been included as claim 13 spécifies ; and to con- 
strue into any of the con tested claims a limitation they do not contain 
would be unwarrantably to change the contract entered into through 
the issue and àcceptance of the letters-patent. National Tube Co. v. 
Mark, 216 Fed. 507, 521, 133 C. C. A. 13 (C. C. A. 6th Cir.), and 
C. C. A. décisions there cited. 

The question of infringement may thus be confined, and we think 
rightfully, to the parts of the two machines in issue which receive 
the veneer strips, force their trued edges firmly together, and préserve 
this edge relation by the application of adhesive tape. The principal 
contention made against the charge of infringement is that defend- 
ant's machine has no "means for carrying said blanks (the veneer 
strips) in one direction" within the meaning of claim 4 of the patent 
in suit, nor any instrumentality amounting to a mechanical équivalent 
for so carrying the blanks ; and we understand this to be the basis of 
the décision below. The theory is that an élément of the patent in 
suit is thus omitted, without substitution. It must be conceded that a 
claim for a combination is not infringed if any one of the éléments is 
omitted without substitution of an équivalent (Cimiotti Unhairing Co, 
v. Am. Fur. Réf. Co., 198 U. S. 399, 410, 25 Sup. Ct. 697, 49 L. Ed. 
1100; Union Paper Bag Co. v. Advance Bag Co., 194 Fed. 126, 138, 
114 C. C. A. 204 [C. C. A. 6th Cir.], and citations) ; but the contention 
that an élément has been omitted hère proceeds upon the theory that 
since defendant's conveyer chains travel in converging lines, while the 
chains (constituting a combined conveyer) of the patent in suit travel 
in a direct line, the veneer strips entering the respective machines are 
accordingly carried along différent lines of movement; that is, the 
former are carried in converging directions, while the latter are car- 
ried "in one direction." This seems to be losing sight of the facts and 
so giving a strained and apparently undue significance to the words 
"in one direction." Admittedly, in both machines the trued edges of 
the veneers, throughout their lengths, are and of necessity must be 

adhesive materlals it could be done away with entirely, so that the machine 
would then be conlined to the part whlch recelves the veneer strips, forces 
their edges together, and applies the strip of adhesive tape. It is this part 
of the machine of the Boenning patent with which the claims in suit hâve to 
do, and it is therefore unneeessary to enter into any detalled description of 
that part of the machine embraced within the so-called bousing." 
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carried in contact and in one direction durîng the process at least of ef- 
fectively^applying the tape; and the weight of the évidence is that the 
Hnes along which the veneer strips travel from their start to the por- 
tions of the conveyers where their trued edges entire are brought hard 
together and so secured by the tape, are substantially the same in both 
machines. We hâve seen that the strips of veneer fed into the pat- 
ented device are moved in parallel lines either with their trued edges 
together or separated by a thin blade until their forward ends are 
gripped by the combined conveyer, and that the veneers fed into the 
defendant's machine are moved in parallel lines along each side of a 
channeled guide until they are engaged by the conveyer chains and the 
front compression rollers. It is true that during the f eeding processes 
mentioned, the séparation of the veneer strips is somewhat greater on 
the table of defendant's machine than on that of the other, being from 
one-sixteenth to one-eighth of an inch on the former, and one- 
sixty-f ourth of an inch on the latter ; ' but the strips fed into the re- 
spective machines evidently travel "in one direction" until their ends 
are gripped, and since the edges are held between the two members 
of the conveyer of the patented machine and between the wedge- 
shaped strip and intermediate shoe of the other, it cannot be that 
such slight différence in intervening space as this affords opportunity 
for material change in direction of the veneers thereafter in either 
machine. 

[3] We are mindful of the expert testimony concerning the efïect 
of the latéral rollers, especially of those whose axes are inclined to the 
plane of movement of the conveyers, of the patent in suit, and also 
of the converging conveyers. and compression rollers of defendant's 
machine, upon the movement of veneer strips passing between them ; 
but in view alone of the limited space, just pointed out, in which latéral 
movement is possible in respect of any of the passing veneer strips, 
it is most difficult to see why the edge-uniting mechanism of defend- 
ant's machine is not in its principle of opération substantially the same 
as, and so in the sensé of the patent law an équivalent for, the cor- 
responding mechanism of the patent in suit. Defendant's use of con- 
veyer chains disposed in converging lines with an intervening wedge 
and ail coacting with compression shoes and rollers, and so in efïect 
making a unitary edge-uniting mechanism, was to change the form 
rather than the substance of the edge-uniting characteristics of the 
Boenning invention, and confessedly not to produce a new resuit. If 
this does not amount to infringement, it is hard to conceive of what 
would. Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; 
Wagner Typewriter Co. v. Wyckoflf, Seamans & Benedict, 151 Fed. 
585, 591, 592, 81 C. C. A. 129 (C. C. A. 2d Cir.) ; Delaware Steel & 
Tube Co. v. Shelby Tube Co., 160 Fed. 928, 930, 88 C. C. A. 110 (C. 
C. A. 3d Cir.) ; Schiebel Toy & Novelty Co. v. Clark, 217 Fed. 760, 
771, 133 C. C. A. 490, and citations (C. C. A. 6th Cir.) ; Hoyt v. 
Horne. 145 U. S. 302, 309, 12 Sup. Ct. 922, 36 L. Ed. 713; Wayne 
Mfg. Co. V. Bendow-Brammer Mfg. Co., 168 Fed. 271, 278, 93 C. C. 
A. 573 (C. C. A. 8th Cir.). And see Paper Bag Patent Case, 210 
U. S. 419 to 422, 28 Sup. Ct. 74S, 52 L. Ed. 1122. It is vain to say, 
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as one of defendant's experts in substance states, that there is a slight 
distortion in the movement of blanks traveling in defendant's machine 
before a straight line is reached and then admittedly followed ; for if 
this takes place in that machine it confessedly also occurs to some ex- 
tent in the other, the différence being only in negligible degree, 
and this is not enoiigh to escape infringement. Black, the inventer of 
the opposing patent, could not definitely state what took place in de- 
fendant's machine in the respect mentioned, though he always in- 
structed the operator to "keep the veneer about an eighth 'of an inch 
apart when it entered the machine," but that when the material was 
placed against the central guide upon introducing it into the machine 
"it would be close because there is nothing to separate it in our ma- 
chine." Upon ail thèse considérations we are persuaded that Prof. 
Cooley was right, when he said: 

" • • * That In any practlcal sensé, havlng In mind the work which the 
machine must perform, the two constructions are substantlally alike, and 
that in the actual forcing of the blanks together and in jolning them with a 
tape, not only are the mechanisms performlng the opérations substantlally the 
same, but thèse mechanisms function in the same or substantlally the same 
vvay. • * •" 

[4] We do not overlook the insistence that the prior art requires 
the Boenning claims to be limited to the exact devices they call for. 
Counsel adduce a number of patents showing mechanisms designed, 
for instance, to unité edges of boards through application of glue, as 
also devices intended for other purposes and similar in a sensé to 
other parts of the Boenning mechanism ; yet we do not find référence 
to any previous invention that was adapted to the successful union 
of the edges of veneers. This is recognized by both sides as a useful 
art; and, through scarcity of the better classes of timber, the needs 
of the art prior to the invention in suit resulted in a demand for 
mechanical means effectively to unité the edges of narrow as well 
as wide strips of veneer. Boenning appears through his invention 
to hâve been the first to accomplish this end, although he did so through 
a combination of éléments that were old in other and distinct arts 
more or less remote; and while such a patent cannot be regarded as 
a primary invention, nevertheless, the patentée made a material ad- 
vance in the veneer edge-uniting art and his claims are therefore en- 
titled to a range of équivalents commensurate with his invention. 
Wagner Typewriter Co. v. Wyckoff, Seamans & Benedict, supra, 151 
Fed. 591, 81 C. C. A. 129; Paper Bag Patent Case, supra, 210 U. S. 
415, 28 Sup. Ct. 748, 52 L. Ed. 1122; Schiebel Toy & Novelty Co. 
V. Clark, supra, 217 Fed. 768, 133 C. C. A. 490. 

[5] It is said that the claims in suit are to be limited by reason of 
what happened to claim 19 of the original application ïn the Patent Of- 
fice. Of this it is sufficient to say that as we understand the contents of 
the file wrapper the claim was voluntarily canceled by the inventer and 
his act is in conséquence lacking in any élément of estoppel. Vrooman 
V. Penhollow, 179 Fed. 296, 305, 306, 102 C. C. A. 484 (C. C. A. 6th 
Cir.). It is also said that the plaintiff did not purchase the Boenning 
patent for purposes of use, but of suppressing compétition. This is 
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iiot sustained by the proofs, and, moreover, it is settled that an inventor 
receives through his patent, and of course may assign, the right to 
exclude others from its use for the time prescribed by the statute. 
Paper Bag Patent Case, 210 U. S. 425, 28 Sup. Ct. 748, 52 L.Ed. 1122. 

It follows that, with one exception presently to be mentioned, the 
daims in suit must be held to be inf ringed ; indeed, the défense niainly 
relied on in trial and argument amounts to an admission of infringe- 
ment unless the claimed omission of an élément without substitution 
is sustainable. What we hâve already said abundantly shows that we 
do not think the défense was made out. The defendant's expert 
forcefully points out one or two éléments which seem to hâve been 
omitted from claim 14; but, in view of the rulings upon the other 
claims in suit, the efïect of such omission need not bc aetermined. 

The decree of dismissal must be reversed, and the cause remanded, 
with costs, and with direction to enter a decree finding infringement 
of ail the claims in suit, except claim 14, and to allow the usual injunc- 
tion and accounting. 



THOMSON ELECTRIC WELDING CO. et al. v. BARNEY & BERRY, Inc. 

(Circuit Court of Appeals, First Circuit October 5, 1915.) 

No. 1115. 

Patents ®=»328 — Validity — Electric Wblding. 

The Harmatta patent, No. 1,046,066, for process of electrlc weldlng, 
was not antlclpated, discloses Invention, and Is not Invalid because of 
amendments of the application while pending 4n the Patent Office. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the Thomson Electric Welding Company and 
another against Barney & Berry, Incorporated, for infringement of 
letters patent No. 1,046,066, for a method of electric welding, issued 
to J. Harmatta December 3, 1912. Decree for défendant, and com- 
plainants appeal. Reversed. 

The f ollowing is the opinion of the District Court : 

The Thomson Electric Welding Company owns United States patent No. 
1,040,066, for Improvements In electrlc vireldlng, Issued to Johann Harmatta 
December 3, 1912, upon hls application filed December 3, 1903. It acquired 
Harmatta's rlghts In February, 1912, while hls application was stUl pending. 
The other plalntlfl, Universal Electric Welding Company, is, and has been 
since 1909, exclusive licensee under ail patents then or thereafter owned or 
controUed by the Thomson Company, includlng the patent whereon the prés- 
ent suit is brought. 

There are 21 claims in ail ; the flrst 16 belag for a method or process de- 
ecribed, and the last 5 for the product thereof. Infringement of ail the claims 
is charged, but the plaintifls aslj the court to conslder only 8 of the process 
claim» (Nos. 3 to 6, 8, 9, 11, and 12) and only 4 of the product claims (Nos. 
n, 18, 19, and 21). The défenses are lack of invention, anticipation, Invalidity 
because of changes made hx the application before issue, and nonlnfruigement. 

Introductory statements in Harmatta's spécification are tliat hls iuvention 
relates to the manufacture of métal articles of ail liinds, and conslsts in a 

€=3For otber cases ses same topic & KBT-NUMBER in aU Key-Numbered Dlgeats & Indexes 
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iiovel method of fastenlng their component parts together by the process ot 
«leetric weldlng; also in the new article produced thereby. The invention 
is further said to afCord a cheap and practlcal substitute for riveting. 

Considération of former methods of unitlng uietals by electrlc- weldlng is 
therefore required, in order to détermine the précise scope of Harmatta's in- 
vention. For the purposes of such Inquiry, his own définition of "electrlc 
weldlng" may be adopted. He says in his spécification: 

"By the term 'electrlc weldlng,' as used herein, I mean that well-known 
process in whlch the work is brought to the weldlng température by internai 
beat generated by the résistance of the work itself to the passage of an 
electrlc current at the place of contact between the parts to be jolned by the 
weldlng pressure." 

And thls is immediately followed by his express disclaimer of "those pro- 
fesses of fastenlng pièces of métal together in whlch the parts are heated 
and practieally melted down by an electrlc arc generated on the bàck of the 
pièce by 'drawing' an arc by means of the électrode, as well as other processes 
in whlch the weldlng heat Is generated extemally and electrlcally in a résist- 
ance material and is Imparted to the work by heat conduction from said ré- 
sistance material In contact wlth the work." 

The electric weldlng art may be said to hâve begun with the inventions of 
Elihu Thomson, disclosed in two United States patents Issued to hlm on Au- 
«ust 10, 1886— Nos. 347,140 and 347,141. The flrst of thèse describes the 
process of "butt-weldlng," wherein the ends of wires or bars, held by suitable 
électrodes, are butted together under pressure, raised to weldlng heat by an 
electric current of small voltage and large volume passed through them from 
one électrode to the other, and caused to unité into one mass over their entire 
area of contact, while thus plastic, by the pressure applied. A sllght burr or 
flange of métal, extruded while plastic at the junctlon point, Is left in the 
welded article. The second of the above patents covered the apparatus for 
carrylng out the process deseribed In the first. 

ITlve years later (January 20, 1891) another United States patent, No. 
444,928, was issued to Thomson, coverlng a process of joining two strips, 
«heets, plates or bars of métal by contlnuous electrlcally welded seams. 
RoUer électrodes were used, between which the two strips or sheets to be 
doined were fed during the passage of current from one to the other. Suit- 
able pressure devlces enabled the opposed électrodes to hold the two strips or 
sheets In close contact between them at the point of the current's passage. 
The use of roUer électrodes permltted an uninterrupted current to be passed 
through ail points within the Une of the desired seam successively and with- 
out relaxation of the pressure. Electrodes not provided with meaas to per- 
mit this could not hâve produced a contlnuous seam, but only, at most, a séries 
of more or less fréquent welds along Its Une, each requlring separate appUca- 
tlon and interruption of pressure and current. 

A still later United States patent to Thomson, No. 496,019, Issued April 25, 
1893, covered a process of soldering (Instead of weldlng) two overlapped sheets 
of métal together by the passage of current through them, so as to produce 
the necessary ieat where the desired Junction was to be made, between two 
•électrodes arrangea to hold them there In contact while the current passed. 
Jjess heat, and therefore less current, is required for soldering than for weld- 
lng. The process deseribed in thls patent might hâve been used to produee 
a welded, instead of a soldered, union between the sheets merely by an in- 
«rease in the amount of current passed between the électrodes. 

AU the above patents hâve belonged to the Thomson Company slnce their 
issue. The two "butt-weldlng" patents expired August 10, 1903, shortly be- 
fore Harmatta's application was filed. There was référence to them and to 
others of the above patents in the patent in suit, made in connection with 
the patentee's statement of the scope of his Invention. 

The patent stateS that in gênerai terms the invention may be said to consist 
"In fastenlng the pièces together by an electric weld at one or more distinct 
or well-deflned spots, each of small area or extent ta their juxtaposed or op- 
posite plane faces, by the application of pressure and heating current locallzed 
in such spots, and in the spécial method of localizing the heating and pressure 
in the spot or spots as bereinafter deseribed," etc. 
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The substance of the description then followlng is contained In the follow- 
ing passage quoted from the plalntlffs' brief : 

"Harmatta's invention may be thus described : — 

"ïwo comparatively thin sheets of métal can be Joined together by one or 
more isolated welds in thelr meeting surfaces, made by applying électrodes 
of limited facial area to the bacUs of the sheets, pressing the électrodes and 
sheets together, and passing a welding current froin one électrode to the 
other, whereby a weld Is made betvveen the sheets at the spot, the area of 
which is determined by the area of the électrodes in contact with the métal 
sheets." 

ïhe patentee's références to former patents are: 

"It bas been before proposed to electrically weld two rods of métal together 
by a butt-welding process, the area of union etïected belng substantially co- 
extensive with the cross-sectIon of the pièces at their meeting ends ; that is 
to say, fhe weld bas been made over substantially the whole area of the op- 
posed portions of said pièces. It bas also been proposed to make a lap joint 
hetween the ends of two strips of métal by electrically unltlng them together 
over substantially tlie whole area of the lapping surfaces." 

"I am also aware of patent to H. F. A. Klelnschniidt, No. 616,436, dated 
December 20, 1898, and do not wish to be understood as claiming anything 
disclosed in said patent." 

ïhe patent hère reterred to does not appear to hâve belonged, like the oth- 
ers, to the Thomson Company but to the Lorain Steel Company, whereof Klein- 
schmidt was an employé. In uslng his patented method commercially, how- 
ever, he testifled that he used an electric welding machine made by the Thom- 
son Company. His patent covers a process of attaehing splice bars to rails. 
Two splice bars, each having on one side three projections or "bosses," one 
at each end and one In the mlddle, are placed, one bar against each side of 
the abutted rails, so that their projections are opposite each other and their 
middle projections opposite the junction of the rails. Their contact with 
the rails is through their projections only. Electrodes of much greater facial 
area than the projections are applled against the backs of the splice bar* 
opposite each pair of projections. Pressure applied to tlie électrodes in the 
direction necessary to force them toward each other holds the webs of the 
lails and the splice bar projections in contact with the électrodes and each 
other; the required current transmitted hetween the électrodes heat the 
projections, and so much of the webs of the rails as lies between tbem at the 
contact points, to welding heat, and the pressure applied as above causes 
union at those points. 

To the remalning patents in évidence as part of the prior art brlefer référ- 
ence will be sutBclent. Of United States patent 363,320, to Benardos and an- 
other, May 17, 1889, and the German patent to Benardos, 50,509, February 19, 
1890, it is enough to say that neither relates to electric welding in the sensé 
of the patent in suit, and that both processes described are of the kinds ex- 
pressly disclaimed by Harmatta, as above. 

United States patent No. 670,808, to Perry, March 26, 1901, covers a method 
and machine for electrically welding the rods or wires of metallic fencing 
at their crossing points, by a simultaneous application of meclianical pres- 
sure and electrlcal current at those points. Tlie similarity of what is de- 
scribed to the process of the patent in suit is at most gênerai, and not more 
slgnificant, for the purposes of the questions presented, than in the case of 
the Thomson and Klelnschmidt patents already mentioned. 

United States patent to Hunter No. 690,958, January 14, 1902, is for a 
method of electrlcal welding together similar sheets of métal at their ends^ 
so as to produce water-tiglit joints between them, and form from them con- 
tinuons lengths for rooflng purposes. Pressure and current are simultaneous- 
ly applied to melt and unité the métal of the sheets at a séries of points 
determined by projections previously formed in one and arrangea to contact 
with the other sheet along the desired line of junction. The métal, melted 
where each projection contacts with the other sheet, spreads to unité with 
that at the next projection and thus to form a f uU transverse weld. No sucb 
spreading of molten métal is contemplated by the process of the patent. Ex- 
cept that metallic sheets are to be Joined instead of rails, I ûad no resemblance 
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In this process to that of the patent more slgnificant than in the case of the 
KlelnsclinUdt patent. 

The plaintiffs say that Harmatta's method of jolning comparatively thin 
sheets of métal by isolated welds, made in the manner described, "was a radi- 
cally new Idea." 

But se far as he did no more than employ simultaneously the passage of 
electric current to bring the work to welding température at the place of 
contact by its own résistance, and application of welding pressure at the 
same place, he introdueed no new idea at ail. AU this, if not necessarily in- 
volved in the terms of his own définition of "electric welding," Is certainly 
to be found in each one of the inventipns disclosed In tlie various patents 
before mentioned which make use of that process. His new idea, if any, must 
be something beyond this. 

The plaintiffs contend that localizing the current by pressure in a particu- 
lar limited area of the contacting surfaces of the work, determined by the 
area of the applied électrode, and thereby bringing that limited area to a 
welding température without material heating of the adjacent parts, was new 
with Harmatta. It is said that, by localizing the pressure at the selected 
limited area of the work he thereby reduced the résistance, concentrated the 
current, and inereased its welding power withln that area, securing at the 
same time, by means of the pressure upon the softened métal within the 
same area, the desired molecular union there between the two sheets. But 
ail this Is necessarily accomplished at every point successirely along the line 
of the continuons electrically welded seam made by the process of Thomson's 
patent No. 444,928. It must also be accomplished, so far as I can see, in 
every case of an electric weld covering less than the whole area of the sur- 
faces joined, made under pressure exerted between the two électrodes, The 
passage of current and the heating of the métal must occur at those places 
within which the résistance is most diminished by the pressure. Olalms 
drawn upon the theory that such localization of pressure, current and heat- 
ing were new with Harmatta appear to hâve been repeatedly rejected and 
canceled in the Patent Oflice before his patent issued. 

The prlor art thus leaves no room, so far as I can see, for crediting Har- 
matta with any idea beyond that of making his electric welds small in area, 
ratber than large, in comparison with the areas of the opposed surfaces to 
be joined, and isolatlng them so as to leave each surrounded by a comparative- 
ly large area of unwelded surface. Although his patent states that a weld 
formed by his process is distinguished from prlor welds, "among other things," 
In the above respects, thèse are the only respects which he speciflcally men- 
tions and they are in my opinion the only respects In which any distinction 
can be said to exlst. 

It is difficult to regard the above as an inventive Idea. Referring again 
to the Thomson patent, No. 444,928, the process therein described, while it Is 
said to be "especially applicable to the welding of plates together at their 
edges, Instead of rivetlng," is just as applicable to the welding of plates or 
sheets at other places witliin their area aa at their edges. The roUer élec- 
trodes employed, when brought together on each slde of the work, and until 
something more is done, will jiass the electric current and make the weld at 
the spot or point of pressure and nowhere else. (See claim 1 of the patent 
referred to.) If, having there made the weld, they should be again separated, 
instead of having the work fed between them whUe their pressure upon It 
continued, théy would leave an Isolated spot weld joinlng the plates and be 
in readiness to make another weld isolated from the flrst by any desired area 
of unwelded surface. 

The plaintiffs say that, although machines were bullt to carry out the roUer 
process of the last-mentioned patent, they were not practically successful, and 
that the process has proved a failure so far as commercial success is con- 
•cemed. Their évidence tends to support tliis contention, and to show that 
there are practlcal difflculties attending the use of the process. But so far 
as the question ralsed is important, I think the plaintiffs' évidence tendlng 
to show want of success is fuUy met by that of the défendant, accordlng to 
which the process has been suecessfully carried out by machines bullt and 
«ommerclally Installed by at least two différent concerna. Samples of the 
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work they "hâve produced by using It are among the exhibits in the case, and 
there is nothing to show that such work Is unsatisfactory In character. 

Tïie presumption of validity arising from the Issue of the patent seems to 
me entitled In the présent case to less than the usual weight, In vlevv of the 
history of the Patent Office proceedings upon Harmatta's application as dis- 
closed by the file wrapper and contents in évidence. As has appeared, the ap- 
plication was pending for ten years before the patent issued. As originally 
filed, the application described a process of roller welding substantially like 
that of Thomson, with the statement toward the close of the spécification that, 
instead of introducing the pièce to be welded gradually between the électrodes, 
the welding apparatus mlght be arranged to sUde relatively to them, and that, 
if required to weld sheets only at particular places, apparatus employing élec- 
trodes having the form of pins might be used, instead of the roller électrodes, 
to produce "a small, round, very sharply deflned place of welding," answeriug 
the purpoâes of a rivet. There were two claims covering roller welding and 
two others not thus limited. The idea of roller welding thus appears to hâve 
been, with Harmatta, the foundation and origln of his fui-ther idea of spot 
welding, and hls further idea to hâve consisted in nothing more than stopping 
with the first point welded, instead of continuing It into a welded Une. 

Harmatta's roller welding claims having been rejected in view of Thomson's 
patent and canceled on May 14, 1904, with so much of hls original spécification 
and drawings as related to them, his application became and thereafter con- 
tinued to be an application covering! "spot welding" only. The original claims 
covering it, however, soon disappeared, and there were further successive ré- 
fections, cancellations, amendments, and substitutions of new claims tu 1904, 
1905, 1906, 1907, and 1910. Meanwhile patent No. 928,701 issued on July 
20, 1909, to Rietzel, on an application owned by the Thomson Company. March 
31, 1910, Harmatta copied some of the Bietzel claims, at the suggestion of the 
Patent Office, in order that an interférence might be declared. After this had 
been done, on April 26, 1910, Harmatta added still other Rietzel claims to hia 
application, and it was acquired also by the Thomson Company, pending the 
interférence, in February, 1912. The interférence was declded in his favor 
in Oetober, 1912; but, before issue of the patent, still another cancellation 
and substitution of a new spécification with new claims was found necessary, 
wherein the Invention was for the first tlme stated to consist In having the 
welds small and surrounded by comparatlvely large areas of unwelded surface. 

AU this may be regarded as signlfleant on the question of patentable novelty 
(Richmond v. Atwood, 48 Fed. 910, 913, 1 O. O. A. 144) and it seems suffl- 
clent to indicate, at least, that only with unusual dlfliculty was Harmatta able 
to suggest, or the Patent Ofiice to flnd, in hls spot-vvelding process, however 
described, anything capable of being regarded as patentably new lu view of 
the prlor art. 

Under its butt-welding patents and roUer-welding patent the Thomson Com- 
pany appears to hâve had a complète monopoly of electric welding. The lat- 
ter patent expired January 20, 1908. While the monopoly continued, electric 
welding machines could be had only under lease from the Thomson Company, 
restrictlng their use to specified articles. In 1908 the Toledo Electric Welder 
Company, whlch made the machine wMch the défendant uses, and is de- 
fending this suit, began to make and Introduce machines for spot welding. 
Other concerns foUowed in 1908, 1910, and 1911, ail acting without knowledge 
of prevlous applications by Harmatta or others for patents covering the spot- 
weldihg process. Under thèse circumstances it can hardly be said that, upon 
the question of patentable novelty in anything invented by him, Harmatta is 
supported by any advantages whlch the development of spot welding since 
1908 has shown to réside Ln the process, or by any commercial success It has 
attained. I do not think the facts shown entitle him to say that by hls al- 
leged Invention as he was finally obligea to define and limit it, he was the 
lirst to supply a wlde spread demand not previously met. 

The defendant's use of the Toledo machine, whlch is hère complained o£ 
as an infringement, Is in the manufacture of skates. The greater part of 
the work done by the machine is in Uniting two strips of métal, each form- 
ing half of a skate runner, by succëssively made, contiguous, overlapping, 
spot-electric welds, small in slze, which together make a practically contin- 
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uous weld from one end of the runner to the other. The process is carried on 
with such rapldity that one weld has hardly begun to cool before the weld 
adjoining it is made. The completed row of welds is thus, for ail practical 
purposes, like a continuons seam weld produced by the use of roUer électrodes. 
The welds of which it is composed are nelther isolated nor separated by com- 
paratlvely large areas of unwelded surface. I do not see how, in any case, 
the patent could be so construed as to make this method of welding an in- 
fringement. If not, to sustain the patent involves leaving the question of 
int'ringement to dépend merely upon the amoxint of unwelded area left be- 
tween the welds, and this resuit seems to me to afCord a further reason against 
holding it valld. 

My conclusion must be that the process described in the patent does not 
involve invention, in view of the prlor art There may be a decree dismissing 
the bill with costs. 

Frederick P. Fish, of Boston, Mass. (J. Lewis Stackpole, of Boston, 
Mass., on the brief), for appellants. 

Lawrence K. Sager and Qifton V. Edwards, both of New York City, 
for appellee. 

Before PUTNAM and BINGHAM,' Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This case allèges infringement of a pat- 
ent for an invention, and the decree in the District Court was for the 
respondent. Thereupon the complainants appealed to us. The opinion 
of the learned judge of the District Court refers to the fact that there 
were 21 claims in ail; the first 16 being for a method or process, and 
the last 5 for the product. The opinion also states that the complainant 
asked tht court to consider only 8 of the process claims. Nos. 3 to 6, 8, 
9, 11, and 12, and only 4 of the product claims, Nos. 17, 18, 19, and 21. 

The alleged défenses are lack of invention, anticipation, invalidity 
because of the changes made in the application before issue of the pat- 
ent, and noninfringement. We need not distinguish the défenses by 
taking them each up, separately and specifically, because the whole case 
turns mainly about a single major proposition. 

The opinion of the learned judge of the District Court says that the 
introductory statements in the patentées' spécification are that the in- 
ventions relate to the manufacture of métal articles of ail kinds, and 
consist of a novel method of fastening their component parts together 
by process of electric welding, and also of the new articles produced 
thereby. He also observes that the inventions are further said to afford 
a cheap and practical substitute for riveting. 

The brief for the complainants, now the appellants, states substantial- 
ly the complainants' case, as f ollows : 

"Harmatta's invention of the patent ia. suit was a new departure in the art 
of electric welding, w^hlch art had been created by the inventions of Prof. 
Klihu Thomson, In 1886, shown and described in the Thomson patents, Nos. 
347,140 and 347,141. 

"Thèse Thomson patents show and descrlbe for the first time the process 
of electric welding, but disclose only how it may be applied to joining the butt 
ends of two nietallic rods together by passing an electric current of low voltage 
and hlgh amperage from one rod to the other. The invention was a 
valuable one and went into commercial use, where the process be- 
came known as 'butt-welding.' In this Thomson butt-welding process two 
ajetal rods are held by large copper électrode clamps, which are respectlvely 
227 F.— 28 
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tlie terminais of the electrlc circuit. When the current Is turned on, it flows 
in its circuit through the électrode clawips and through the ends of the roda 
which protrude beyond tte électrodes. As the rods are of smaller cross-sec- 
tion than the électrodes, they restrict the flow of the current to the smaller 
path which they afford, and they thereby concentrate the current and increase 
Its heating effect. 

"The résistance of the rods, together with the résistance at the joint between 
thelr abuttlng ends, increases the heating effect of the current so that the ends 
of the rods are highlis' heated by the current and become plastic. The résist- 
ance and resulting heat at the joint are comparatively great, because of the 
break in the contlnuity of the metallic circuits, and the conséquent obstruc- 
tion to the flow of the current. 

"When the ends hâve thus become plastic, the rods are pressed bodily 
toward one another, the métal spreads and unités, with the resuit that the 
ends of the rods are jolned by a weld. At the point where the joint is, the 
extruded métal forms an annular rldge. 

"The characterlstics of this butt-weldlng process are that — 

"(1) The current is concentrated by the rods themselves, the ends of which 
are belng welded together. 

"(2) The welding heat is caused by the résistance of the métal between 
the clainps and by the résistance of the joint at the ends of the rods. 

•'(8) The area of the weld is determlned by the area of the work — L e., the 
ends of the rods. 

"(4) The métal is extruded aroUnd the joint. 

"(5) As the rods are united, they approach one another bodily, so that al- 
lowance for this always must be made. 

"The plaintiff was formed to develop this Thomson invention. It has been 
engaged in the business of making and leasing machines for performing this 
process of butt-welding. It has also granted licenses, as, for example, to the 
other complainant, the Unlversal Company, which had a license for spot-' 
welding, in 1909, which refers to prior licenses for 'spot-welding,' granted in 
1904. 

"Thèse Thomson patents protected this business, for they covered broadly 
the process and product of electrlc welding, as Thomson's invention was a 
true pioneer invention, havlng created the art of electrlc welding. 

"But the underlylng Thomson patents disclose as his only spécifie applica- 
tion of his fundamental Invention one which was of limited utillty, namely, 
the electrlc welding of the butt ends of two rods. But until Harmatta's in- 
vention, by which for the first tlme in the ait it was practical and feasible 
by the use of new principles of opération to unité two thin plane sheets of 
métal together by electric welding, at any spot or at several spots of thelr 
contactlng surfaces, no practical application of Thomson's invention of elec- 
trlc welding was made beyond that of the butt-weldlng orlglnally disclosed 
by hlm in his patents of 1886, In splte of the efforts of himself and other 
inventors." 

In order to make clear the state of the art, it was necessary to ex- 
plain, as we hâve just donc, the primary inventions covered by the pat- 
ents of Elihu Thomson of 1886. Thèse constitute the foundation of the 
whole art of electric welding, and the patent now in suit, as other sec- 
ondary patents to which we may now refer, must be regarded as de- 
velopments or branches of Thomson's original invention, and as merely 
subsidiary inventions or improvements. There hâve been other sub- 
sidiary inventions, as, for instance, the lap-roller process, invented also 
by Thomson, by which the method of uniting the overlapping edges of 
two sheets of métal by a lap-weld was devised, and by virtue of which 
some other secondary inventions were made practicable ; ail of which 
may be regarded as growing out of the inventions of 1886, but ail of 
which were in différent fields f rom the spot-welding invention now un- 
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der considération, and were in no way subsidiary to it or incidental 
thereto, so that neither the one nor any of the others anticipated Har- 
matta's invention or were infringed by it or infringed it. Although ail 
growing out of the same root, they were indépendant branches. Conse- 
quently, we hâve only to consider further the following alleged défenses 
to the complainants' bill, namely : 

That there is no patentable invention in welding separated spots. 

That appellants' attempted distinctions are without basis. 

That there was no distinction between roUer électrodes covering the 
entire aniount of the overlap, and Harmatta's process. 

That Thomson's sheet patent, No. 496, 019, showed sheet métal unit- 
ed by soldering, and thus anticipated. 

That it aiso showed électrodes having area less than the contacting 
area, as in Harmatta. 

That the Thomson process is the same as Harmatta's, the différence 
being in the amount of pressure and current only, and that generally 
there was no showing of invention by Harmatta's patent. 

That the appellee's does not infringe. 

And that Harmatta's patent is invalid by reason of changes since the 
original application. 

Returning to the défenses based on the roller électrode process, or 
other processes devised with référence to overlapping sheets, it is ail 
too plain that neither in its practical opération nor in its resuit was there 
any resemblance to the spot-welding such as to require discussion. It 
is quite plain that the attempts in that direction were too expérimental to 
form the basis of any sound défense; indeed, that défense, and the 
proposition of accomplishing the work by soldering were each in an art 
so remote as to require no attention beyond thèse brief références there- 
to. Thèse observations apply to ail those lines of défense which rest 
upon the attempt to compare the size of contact spaces or areas mathe- 
matically, because the spot-welding has nothing in common with such 
attempts ; and, f urthermore, a study of ail thèse spécial défenses going 
to the proposition that spot-welding, as shown by Harmatta, was in any 
way anticipated, falls to pièces, because there was nothing in them in- 
dicating an élément of commercial success, and in this art, which was 
spécial and practicable, the art for rapid and inexpensive or cheap prod- 
uct was the first élément of success. It is enough to repeat what we 
hâve already said generally ; that is, in ail thèse défenses of anticipation 
there is nothing which includes practicable utility. 

Apparently much reliance is placed upon the claim that the applica- 
tion for the patent, during the many years it was pending, had been 
essentially changed, and so lost its validity. It originally embraced, not 
only spot-welding, but line-welding, and line-welding was not abandon- 
ed until after the alleged infringers in this case had constructed the 
machine with which they were operating when the bill was filed. The 
. patent was applied for on December 3, 1903, and was not issued until 
December 3, 1912; but the claim for spot-welding was always in the 
application. The alleged infringing machines were fîrst constructed in 
1908; in 1910 the application covered both spot-welding and line-weld- 
ing. It was then amended by striking out ail claims for line-welding ; 
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SQ, therefore, perhaps no profits. can be recovered for anything done 
prior to the amendment, and it is a question to be considered whether 
■or not an injunction can go against machines constructed before the 
amendment was made, or, if at ail, then to what extent. 

We hâve not been called upon to give considération to any questions 
of this character, and the bill and briefs in support of the bill do not 
suggest any qualified decree in the matter whatever. The bill must, of 
course, be sustained, in view of the propositions we hâve already an- 
nounced ; and in view of the f urther proposition that the presumptions 
in favor of the patent are so far supported in this case by the insistency 
of the défense, and the comparatively enormous expense involved in 
maintaining it, we cannot question the présent validity of the patent 
with référence to ail propositions involved in the word "patentability." 
Nevertheless, the case is not put in such form as to enable us to go to a 
final judgment without f urther investigation. Indeed, it is not positive- 
ly established what the proceedings of the respondents hâve been since 
Âe patent issued. The nearest that comes to it is the admissions of 
the treasurer of the Bamey & Berry Skate Works, the nominal respond- 
ents in this case, that the respondents had been using an inf ringing ma- 
chine "before February, 1913," and "just before that time." There was 
also testimony of a witness for the complainant that he had seen the 
alleged infringing machines in opération on January 9, 1913, and that 
the ends of the électrodes on the machines were ail about a quarter of 
an inch in diameter. 

Under the circumstances, we can only enter a qualified judgment. 

The decree of the District Court appealed from is reversed, and the 
<:ase is remanded to that court for further proceedings not inconsistent 
with the opinion passed down on this 5th day of October, 1915, and the 
appellants recover their costs of appeal. 



CONSOLIDATED CONTRAOT CO. et al, v. HASSAM PAVING CD. et aL 

(Circuit Court of Appeals, Nlnth Circuit October 11, 1915.) 

No. 2505. 

1. Patents <S=>328 — Validity and Infbingemint — Pavement and Pkocess of 

Laying Same. 

The Hassam patents, No. 819,652, for a pavement and process of laying 
the same, No. 851,625, for a process of laying pavement, and No. 861,650, 
for an artlfidal structure and process of laying the same, also relating 
to a pavement, were not antlcipated and disclose invention; also held 
Infringed. 

2. Patents <©=326 — Invention — Combination of Old Eléments. 

While the mère brlnglng together of old éléments, which in thelr new 
places do no more than their original work, Is not invention, if they co- 
act with each other In thelr new and unltary organization, so as to pro- 
duce a more bénéficiai resuit than by their separate opération, It may con- 
stitute patentable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. ©=>26. 

Patentability of comblnatlons of old éléments as dépendent on results 
attained, see note to National Tube Co. v. Alken, 91 G. C. A. 123.] 

«=>Por other cases Bee same toplc & KBY-NUMBBR In ail Key-Numbered DigestB & Indexe* 
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3. Patents <g=3ll2 — Suit for Infkingement — Défense of Invaliditï — Bur- 

DE\' AND DeOBEE OF PrOOF. 

The granting of a patent is prima fade évidence that the patentée Is 
the llrst inventer of the de%'ice or process' and of Its novelty, and a party 
allegiug invalidity, not only has tlie burden of proof to establish such 
défense, but every reasonable doubt should be resolved against him. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-1G5; Dec. 
Dig; <g=3ll2.] 

4. Patents <S=>5S — Anticipation bt Prior Use — Abandoned Experisient. 

A single experiment with a pavement, whieh was unsatlsfactory and 

was abandoned, is not sufflcient in law to anticipate a snccessful patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 71; Dec. Dig. 

®=>53.] 

.5. Patents <S=283 — Suit fob Inpbingement — Bstoppei» 

That a clty, in solicitlng bids for paving, at the instance of the owner 
of patents specifled the patented pavement, does not justify one vvho un- 
derbid the owner of the patents in infringing the same, nor estop such 
owner from sulng for the infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 448-450, 452; 
Dec. Dig. ®=283.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Robert S. Bean, Judge. 

Suit in equity by the Hassam Paving Company and the Oregon Has- 
sam Paving Company against the ConsoHdated Contract Company and 
the Pacific Coast Casualty Company. Decree for complainants, and 
défendants appeal. Affirmed. 

For opinion below, see 215 Fed. 114. 

Suit by appellees (plalntiffs in the court below) against the appellants (de- 
fendants in the court below) for an injunetlon to prohibit alleged infringement 
by the appellants of letters patent No. 819,652, for a pavement and process of 
laying the same, issued to Walter E. Hassam by the United States Patent 
■Office on May 1, 1906; letters patent No. 851,625, for a process for laying 
pavement, Issued to Walter E. Hassam by the United States Patent Office on 
April 23, 1907 ; and letters patent No. 861,650, for an artiflclal structure and 
process of laying the same, issued to Walter E. Hassam by the United 
States Patent Office on July 30, 1907. 

Letters patent No. 819,652, issued by the United States of America to 
Walter B. Hassam on May 1, 1906, is for a pavement and process of laying 
the same. The method of construction, as embodied in the spécifications, Is 
as follows: The Street is flrst dug out to the proper depth for the subgrade, 
which is rolled, if needed. Broken stone or gravel Is then spread to a proper 
4epth, and rolled with a steam roller, or compressed by any suitable means, 
•until the voids between the stone are small and the surface even. When the 
stone or gravel has been compressed to the deslred closeness and flrmness, 
It is grouted with a mixture of cément, sand, and veater. Ail the voids are 
fllled with the cernent tn the grouting opération. The cément is then al- 
lowed to stand until perfectly hard, and a solid foundatlon is thus obtained 
for brick, stone, or wood block, or any other form of paving, which will sus- 
itain a heavier load than If mixed concrète is used. Instead of brick, stone, 
block, or any of the surfaces mentioned, the patentée states that he preferably 
pours a thicker grout of cément, sand, and water over the foundatlon to the 
xequired depth, spreads fine stone or gravel upon It, and rolis or compresses 
said broken stone or gravel into the grout whlle It Is green, or before it is 
set, making a smooth, but gritty, surface. 

Clalm 1 of the i)atent, which is alleged to hâve been infringed by the 
api>ellants, is as follows: "A road or pavement conslsting of a bottom layer 

^SsaFor^ther cases see sam* toplc & KBY-NUMBBR la ail Key-Numbered Dlgests & Indexes 
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of hard roUed uneoated stone, a grouting of cernent plaeed upon said stone 
and filling ail the voids therein, and a sultable surface plaeed on sald grout." 

Letters patent No. 851,625, issued by the United States of America to 
Walter E. Hassam on Aprll 23, 1907, Is for a process for laylng pavement. 
The spécifications state that this invention relates to a process of constructlng 
stone or gravel roads or pavements, and Is designed particularly as an im- 
provement on the Invention embodied In letters patent No. 819,652, above re- 
ferred to, and Issued to Hassam on May 1, 1906. It is stated that the object 
of the invention is to lay the pavement, and particularly the grout, in such 
manner that ail the vpids in the stone layer wlll be filled therewith, and no 
holes will be left in the surface; that In the old manner of laylng the pave- 
ment the roUing was stopped after the stone had been compressed, whereas 
in the process covered by this patent the roUing is continued durlng and 
after the grouting is added. 

Claim 2 of this patent is alleged to hâve been Infringed by the appellants. 
It is as follows: "The process of constructlng a road pavement, whlcb con- 
sists in laylng a layer of uneoated stone, compresslng said stone layer until 
the volds are small, agltatlng the mass to expel the air and flll the volds be- 
tvceen the stone wlth said grout, and placlng a surface on the mass thus 
formed." 

Letters patent No. 861,650, issued by the United States of America to 
Walter B. Hassam on July 30, 1907, Is for an artifldal structure and process 
of laylng the same. In the spécifications the patentée refers to his former 
patent of May 1, 1906 (No. 819,652), and States that he therein described a 
structure in which broken stone, gravel, or the llke has been plaeed on the 
bottom of an excavation and roUed to compact the same, and the broken stone 
or grav'el has been treated wlth, a grouting or the llke, subséquent to its roU- 
ing, and a sultable wearing surface has been plaeed thereon. He further 
States that the principal object of the invention covered by this patent is to 
provide for improving the surface layer, and the improved surface layer can 
be used, either vclth those constructions and methods which Involve the use of 
prevlously coated stone, or wlth that which is carrled out wlth uneoated 
stone af terwards grouted. AU of the clalms of this patent are • alleged to 
hâve been Infringed by the appellants. They are as follows: 

"1. An aitiflcial structure, comprlslng a foundation layer of hard roUed 
stone, having grouting filling the voids therein and a surface layer compris- 
ing a continuation of said grouting, containing fine stones compressed into its 
surface. 

"2. A road or pavement, consisting of a bottom layer of hard roUed uneoated 
stone, a grouting of cernent plaeed upon sald stone and filling ail the voids 
therein, and a top layer of smaller uneoated stones compressed into the 
surface o£ said grouting before It sets. 

"3. A road or pavement consisting of a bottom layer of stone, a grouting 
plaeed upon sald stone and filling ail the volds therein, and a top layer of 
smaller uneoated stone compressed into the surface of said grouting before 
it sets. 

"4. The method of making a pavement which conslsts in rolling uneoated 
stone, placlng a thin grouting thereon, allowing the grouting to run down 
and flll the voids in the layer of stones, and compresslng fine uneoated stones 
into said grouting before it sets." 

Subséquent to the bringlng of this suit, and prior to the alleged acts of 
infrlngement, Walter B. Hassam assigned ail his right, tltle, and Interest in 
and to the patents in suit to the Hassam Paving Company. The appelle» 
Oregon Hassam Paving Company exercises the exclusive right to use and 
make the improvements covered by thç patents in suit in the state of Ore- 
gon, by vlrtue of a grant from the Hassam Paving Company. 

In the spi-ing of 1911 the city of Portland, Or., through its city counell, 
publlshed a notice of Street paving. The spécifications for the work as con- 
talned in the notice covered the process embodied in the patents involved in 
this suit, and it was particularly speelfied in such notice that "Hassam pave- 
ment" was to be laid. The appellant Consolidated Contract Company having 
underbid the Oregon Hassam Paving Company, the contract for the work waa 
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awarded to It. The appellant Pacific Coast Casualty Company is surety upon 
the bond of the Contract Company glven to the city of Pprtland for the 
faithful performance of the work. , The Contract Company having proceeded 
with the laying of pavement in the manner described In the spécifications an- 
nexed to Its contract with the clty of Portlaud, the présent suit was Instituted 
against It by the appellees for alleged Infringement of the alwve-mentioned 
patents. 

The court below found that the patents in suit were valid and that the 
appellants had Infrlnged the same. An Injunction was accordin^ly awarded, 
restralnlng the appellants from maklng or selling, or in any way using or 
dlsposlng of, pavements and structures embracing the Inventions or improve- 
ments described in the letters patent in suit, and the cause was referred to a 
master for an accounting of ail profits which the appellants had reeeived by 
the manufacture, use, or sale of pavements and structures in violation of 
the patents in suit. 

Jesse Stearns and John H. Hall, both o£ Portland, Or., for appel- 
lants. 

Louis W. Southgate, of Worcester, Mass., and Carey & Kerr, of 
Portland, Or., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The défendants place their défense on three grounds : 

First. That the processes patented are the resuit of mechanical skill, 
and not the product of inventive genius, and the patents are therefore 
void. 

Second. That the processes embodied in the Hassam patents were 
anticipated by prior patents, by prior use, and by prior publications. 

Third. That the appellees, by their acts in inducing the officers of 
the city of Portland to include their process of paving in an ordinance 
defining the method, manner, and kind of street pavement to be laid 
in the city of Portland, with knowledge that ail street improvements 
must, under the city charter, be let to the lowest responsible bidder, 
waived ail rights under their patents, and granted to the appellants the 
right to utilize the processes covered thereby. 

1. There are five éléments entering into the construction of a pave- 
ment in accordance with the alleged infringed claims of the patents 
in suit: (1) A bottom layer of uncoated stone. (2) The rolling of 
the stone. (3) A grouting of cernent placed upon the stone and filling 
ail the voids therein. (4) Agitation of the mass to expel the air and 
fill the voids. (5) A top layer of small uncoated stones compressed 
into the surface of the grout before it sets. 

[2] It is contended by the appellants that each of thèse éléments had 
been employed, prior to the issuance of the patents, in the construction 
of roads or streets, or in structures. But this of itself would not nég- 
ative invention. It is true the mère bringing together of old éléments, 
which in their new places do no more than their original work, and do 
not co-operate with other éléments in doing something new and use- 
fui, is not invention ; but if they coact with each other in a new and 
unitary organization, so as to produce a more bénéficiai resuit than 
by their separate opération, it may constitute a patentable combination. 
Loom Co. V. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177; Expanded 
Métal Co. v. Bradford, 214 U. S. 366-381, 29 Sup. Ct 652, 53 L. 
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Ed. 1034; National Tube Co. v. Aiken, 163 Fed. 254, 91 C. C. A. 
114. In the présent case it does appear that some of the features cov- 
ered by the Hassam patents were used in the construction of roads 
and streets long prior to the issuance o£ the patents to Hassam; but 
it does not appear that ail of the éléments entering into the processes 
as described in and covered by the Hassam patents were ever before 
joined together or utilized as a combination in the manner therein dis- 
closed. In the type of road knovvn as macadam, broken stone was 
used ; but the building thereof was purely mechanical. Concrète grout 
played no part in the construction of such road. In the construction 
of the ordinary cément concrète road foundation broken stone was 
used; but it was thoroughly covered by and mixed with the cernent 
prior to being placed in position. In the Hassam method the broken 
stone is applied to an uncoated condition, the stone is then rolled, and 
the cernent grout is then poured into the mass for the purpose of fill- 
ing the voids or interstices. This, indeed, so far as the foundation 
work is concerned, is the distinguishing feature of the Hassam process 
—the grouting or cementing of the broken uncovered stones after the 
laying and rolling of the latter. We think this process, considered in 
connection with the process of agitating the mass during and after the 
application of the cément grout, as embodied in the second Hassam 
patent, and the compressing of fine stones into the grout before harden- 
ing, as embodied in the third Hassam patent, called for something 
more than the application of mechanical skill to well-known methods 
of road building. 

[3] We reach this conclusion without resorting to the well-known 
rule that the burden of proof is upon the défendant to establish the dé- 
fense that the patent is void for the want of invention or discovery. 
The grant of the letters patent is prima facie évidence that the pat- 
entée is the first inventer of the device, or the discoverer of the art 
or process described in the letters patent, and its novelty. Smith v. 
Goodyear Dental Vulcanite Co., 93 U. S. 486, 489, 23 L. Ed. 952; 
Lehnbeuter v. Holthaus, 105 U. S. 94, 96, 26 L. Ed. 939; San Fran- 
cisco Comice Co. v. Beyrle, 195 Fed._ 516, 518, 115 C. C._A. 426. But 
there is a morê exacting rule, that might be applied in this case, which 
holds that, not only is the burden of proof to make this défense upon 
the party setting it up, but that every reasonable doubt should be re- 
solved against him. Coffin v. Odgen, 18 Wall. 120, 124, 21 L. Ed. 821 ; 
Cantrell v. Wallick, 117 U. S. 689, 695, 6 Sup. Ct. 970, 29 L. Ed. 
1017; San Francisco Cornice Co. v. Beyrle, supra. In the first of 
thèse cases, which was a suit for inf ringement, the défense was a prior 
invention, and in respect to this défense the court observed : 

"The invention or discovery relied upon as a défense must bave been com- 
plète, and capable of producing tbe resuit sought to be aceomplisbed ; and 
this must be shown by the défendant The burden of proof rests upon him, 
and every reasonable doubt should be resolved against him." 

In the second case the same défense in a suit for infringement was 
set up, and there the court again stated the rule to be : 

"The burden of proof is upon the défendants to establish this défense. For 
the grant of letters patent is prima facie évidence that the patentée is tbe 
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tirst inventer of the devlce described in the letters patent and of its novelty. 
* * * Not only is the burden of proof to niake good this défense upon the 
party setting it up, but it has been held that 'every reasonable doubt should 
be resolved against him.' " 

It follows that we are clearly of the opinion that the défendants 
hâve not made out their défense that the device or process described 
in plaintiff's patent was the resuit of mechanical skill, and not the 
product of inventive genius. 

2. In support of the défense of anticipation, the appellants rely upon 
a patent for pavement issued to one John Murphy on March 8, 1881, 
a patent for concrète pavement issued to Thomas F. Hagerty on 
October 22, 1889, a patent for concrète pavement issued to George A. 
Bayard on April 24, 1888, and a patent for pavement or roadway is- 
sued to Frederick J. Warren on June 4, 1901. 

The processes covered by thèse patents are readily and clearly dis- 
tinguishable f rom the processes embodied in the Hassam patents. Un- 
der the Murphy patent the broken stone or slag is grouted before 
rolling. The first Hassam patent calls for a "bottom layer of hard 
rolled uncoated stone." In the Bayard patent the foundation consists 
of broken stone and ashes or pebbles, and a second layer consists of 
stone, cinders, and pebbles mixed with tar. Ashes, cinders, and tar 
play no part in the Hassam processes. In the Hagerty patent there is 
no preliminary hard rolling of the broken stone, nor is there any fiU- 
ing of the voids between the stones with grout. In the Warren pat- 
ent no grouting whatever is used. 

[4] With respect to alleged prior uses, the only testimony which 
we deem necessary to particularly advert to is that of J. Y. McClin- 
tock, a witness for the appellants. In 1893 McClintock was city sur- 
veyor of Rochester, N. Y. Owing to the unsatisfactory condition 
of the streets, he asked and obtained permission from the city author- 
ities to try an experiment on one of the streets. The experiment was 
not satisfactory, but, as the witness said, "demonstrated that I might 
hâve something of practical value, but that I had not carried it far 
enough, or experimented enough at length, to demonstrate its practi- 
cal value." The pavement laid by McClintock was never used else- 
where or tried again. We agrée with the learned judge of the court 
below that McClintock's venture cornes clearly within the category of 
an abandoned experiment, which is not sufficient in law to anticipate 
a successful patent. The Cornplanter Patent, 23 Wall. 181, 23 L. Ed. 
161 ; Smith v. Goodyear Dental Vulcanîte Co., 93 U. S. 486, 23 L. 
Ed. 952; Deering v. Winona Harvester Works, 155 U. S. 286, 15 
Sup. Ct. 118, 39 L. Ed. 153; King County Raisin & Fruit Co. v. U. 
S. Consolidated Seeded Raisin Co., 182 Fed. 59, 104 C. C. A. 499. 

We hâve examined with care each of the prior publications, consist- 
mg of excerpts from encyclopedias, dictionaries, scientific notes, etc., 
introduced by the appellants and clainied by them to show anticipa- 
tion. The rule is that a description in a prior publication, in order to 
defeat a patent, must contain and exhibit a substantial représentation 
of the patented improvement in such full, clear, and exact terms as to 
enable any person, skilled in the art or science to which it appertains, 
to make, construct, and practice the invention patented. It must be 
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an account of a complète and operative invention, capable of being 
put into practical opération. Seymour v. Osborne, 78 U. S. (U Wall.) 
516, 20 L. Ed. 33. Tested by this rule, the publications in the présent 
case are not sufficient to support a claim of anticipation. 

[5] 3. On the question of estoppel the learned judge of the court 
below was of opinion that the fact that the city of Portland saw fît 
to specify Hassam paving for its streets at the request of the holder 
of the patents did not excuse one who underbid the owner of the pat- 
ents for an infringement thereof, any more than if the owner of a 
rock quarry should induce the city to specify rock for use in a street 
of a quality to be obtained only from his quarry would justify the 
successful bidder in appropriating the rock without paying for it. 
This is undoubtedly true. Nor does the application of such a rule 
vvork any hardsbip upon the appellants. Having bid for and secured 
the contract for the paving of the city streets, the appellants had only 
to enter into a satisfactory arrangement with the appellees for the pay- 
ment of royalties for the use of the processes covered by the Hassam 
patents in the performance of the contract with the city of Portland. 
This they did not do. Under such circumstances, thé défense of 
estoppel is not open to the appellants. 

The decree of the court below is afifirmed. 



U. S. SLICING MACH. 00. v. G. S. BLAKESLEE & CO. 

(Circuit Court of Appeals, Seventli Circuit. October 13, 1915.) 

No. 2231. 

Patents <S=3828— Invention — Gdard foe Meat-Slicing Machines. 

Ttie Roest patent, No. 807,018, for a Icnife guard for meat-slicing ma- 
chines, is vold for laclc of patentable novelty and invention, in vlew of 
tlie prior art. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Ferdinand A. Geiger, 
Judge. 

Suit in equity by the U. S. Slicing Machine Company against G. 
S. Blakeslee & Co. Decree for défendant, and complainant appeals. 
Affirmed. 

Frank T. Brown, of Chicago, 111., for appellant. 

John L. Jackson, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge. The patent in suit. No. 897,018, was 
held invalid by the District Court for want of patentable novelty. It 
was grantcd .'\ugust 25, 19D8, for a knife guard for meat-slicing ma- 
cliines, to one Roest, and afterwards acquired by appellant. There are 
sevcn daims, of which only 1 and 2 are in suit. They read as fol- 
lows : 

Ê=»l''or other tasea aee same topic & KEÏ-NUMBBR In ail Key-Numbered Digests & Indexes 
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1. A guard for that part of the rotary clrcular knives of ineat-slieing ma- 
chines where the actual euttlng Is efEected, conaprlslng a bar which is so shap- 
ed as to follow the contour of the knife edge and is arrauged a little behlnd 
and in advance of the edge of the blade and means for holding the bar in 
position. 

2. A guard for that part of the rotary clrcular knives of meat-sllclng ma- 
chines where the actual cutting is eflfected, comprlslng a bar vvhlch is so 
shaped as to follow the contour of the kuife edge and Is arranged a little 
behind and In advance of the edge of the blade and adjustable lueans for 
holding the bar In position. 

The défense rests upon alleged invalidity. 

It was not new to guard circular saws and cutting knives at ail 
dangerous points, except the necessary cutting edge, which of neces- 
sity must be exposed sufficiently to admit of contact with the material 
to be sawed or eut. The patent applies only to protection of the cut- 
ting edge, particularly that of a revolving knife or blade. This protec- 
tion consista of a bar or rod mounted rigidly upon or adjacent to the 
frame of the cutter, but made adjustable with référence to the edge 
of the knife. It is located slightly in advance of the knife and far 
enough back thereof and toward the operator to admit the passage of 
the slice to be eut off from the bulk onto the receiving table or the 
operator's hand. It is curved to follow the periphery of the circular 
knife, but not in the same plane therewith. This in substance consti- 
tutes the claimed invention. The device as a whole is durable and sim- 
ple. 

Appellant claims that there had long been a demand for such a 
guard ; that engineers and others skilled in the art had sought in vain 
for protection from the cutting edge without interfering with the cut- 
ting facilities of the slicer. The évidence hardly justifies the assertion, 
though it will readily be seen that such protection was désirable. That 
any device which could accomplish that end must be, in substance, 
like that of the patent, seems to be conceded, since the two things 
necessary were (1) a guard out of alignment with the blade, and (2) 
near enough to the forward edge of the knife to prevent the operator 
from feeding his fingers to the cutting edge, and yet secure the advan- 
tages aimed at. 

The novelty, if any, in the device, consisted in paralleling the knife 
with the guard at a desired distance laterally therefrom and in ad- 
vance thereof ; the former being spaced according to the thickness of 
the slice desired. It will be seen that the guard might easily be ad- 
justed to act both as guard and gauge, protecting the operator while 
regulating the thickness of the slice. Some point is made by appellant 
as to this double function in commenting upon the prior art. It is 
well settled that the results attained, and not the names given to the 
parts, détermine the question of equivalency. Machine Co. v. Mur- 
phy,.97 U. S. 120, 125, 24 L. Ed. 935. It will be understood that the 
patent calls for the protecting bar and means for applying and hold- 
ing same in position. It is necessary, therefore, to consider only tbose 
éléments which it is claimed differentiate the slicer from the prior art, 
and those are, as above stated, the curved bar a little in advance and 
behind the cutting wheel, made adjustable with référence to the wheel 
and resting upon the frame or upon brackets supported independently 
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of the knife. Otherwise the device of the patent is conceded to be 
that of the prior art. 

We confess our inability to see invention in supplying the protect- 
ing bar. It will not protect unless it is in advance of the cutter, and it 
will not operate unless placed behind the cutter. The evil and its 
remedy seem so obvious that we fail to see how the device could 
escape the attention of one possessed of ordinary skill, the need of it 
being urgent. But assuming that, ail things considered, some slight de- 
gree of invention apart from the prior art is shown, carrying the art 
from an unprotected to a fairly well guarded cutting arc of a cutting 
edge, was it new with appellant? Some 25 prior patents are set up 
in the answer. It will suffice if any of them show the protecting guarfl, 
so arranged at or near the cutting edge as to substantially anticipate 
or plainly suggest the guard of the patent in suit. 

The German patent. No. 5,019, issued to Clément, shows a knife 
guard set a little behind and in advance of the cutting portion of this 
knife, conforming in contour to the knife edge and protecting the so- 
called delivery side. True, it is not stationary, because the knife is 
not. It présents itself in a protecting capacity along the whole edge 
of the swinging blade. While the form and opération of the cutting 
device are différent from those of the patent in suit, the latter being 
swinging blades, the concept is the same. It protects the operator from 
the cutting edge ; it does not interfère with the efficiency of the blade 
in accomplishing what it was designed for. As an élément of the com- 
bination, the guard of the patent in suit would be the équivalent of that 
of Clément. We do not consider the présence ôf an independent 
gauging device as of moment. Neither do we regard the différence 
between the forms of guarding devices, as to whether they are round 
or square or flat, as constituting any patentable distinction. 

Patent No. 811,452, to E. F. Smith, dated January 30, 1906, and 
patents Nos. 731,516 and 830,935, granted to same patentée, show 
what in the patent is called a laterally adjustable gauge plate secured 
to the forward end of a reciprocating carriage or frame. This gauge 
plate is stationed, when the device is in opération, a little in advance 
. of the cutter to the extent desired. This latter is a rotary knife disk. 
This gauge is only claimed as a spacer for slicing, operating in con- 
junction with a stop plate. Its edge is curved to correspond to the 
contour of the cutting edge of the rotary knife. The space between 
the cutter edge and the concave edge of the gauge is shown in the 
drawings to be somewhat wide, evidently devised with the intention 
of using it only as a spacer or gauge. Nevertheless, it measurably acts 
as a guard. In the model shown, it seems to serve ail the purposes of 
the device of the patent in suit. It is not adjustable longitudinally with 
référence to the cutting edge of the rotary blade, but travels with the 
bodily movement of the blade. At Une 71, page 1, in Smith's patent. 
No. 830,935, the spécification describes a transversely adjustable gauge 
plate as extending in a plane parallel with the cutting face of the 
revoluble cutter and located at a point in advance of the cutter and 
adapted to be adjusted transversely in relation to the cutter for vary- 
ing the thickness of the slices to be eut. The gauge or guard is in 
the form of a plate and not, as in Roest, a bar or rod. 
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Appellee insists that by cutting away the back portion of the plate 
there would remain a bar or rod substantially lil<e that of the patent. 
There seems to be no function of the gauge attributable to the use 
of a bar in préférence to a plate, and no reason is perceived why the 
one is not the équivalent of the other as a guard. Objection is raised 
to the élévation of the plate, on the ground that it leaves a portion of 
the cutting wheel exposed. It will be seen that the top of the frame 
covers and shields the upper cutting edge of the rotary cutter. The 
guard is as high as necessary. It présents ail the features and pro- 
tecting provisions of the patent so far as protection is concerned, and 
we deem it anticipatory of whatever of patentable novelty Roest lays 
claim to. 

Appellee places much reliance upon Long patent, No. 659,683, is- 
sued October 16, 1900, for a bread cutter. This patent shows one or 
more knife arms provided with cutting edges. The arms rotate with 
a swinging motion across the forward end of the feed trough. The 
blades are practically inclosed on both sides — the rear face by a slotted 
cylindrical guard; the front face by a combined gauge and guard. 
The cutting edge of the blades is guarded by a wide gauge and guard, 
the inner face of which conforms to the curve of the cutting edges of 
the arms as they swing, and extend a little in advance thereof. The 
gauge plate is locatêd far enough from the plane of the blades to af- 
ford room for the desired slice and is adjustable toward and from said 
blades. The cutting edge is not entirely protected on the gauge side, 
but is substantially so. The gauge travels with the cutting blade. The 
difficulty to be overcome was the same, no matter what the form and 
mode of opération of the cutter. 

Of the remaining patents which are cited, we need not give a de- 
scription. More or less specifically, they disclose means for protection 
from cutting edges. We deem it sufficient for the purposes of this 
suit tO' point out the Clément, Smith, and Long patents. Thèse dis- 
close the gist of the alleged conception of Roest. After thera there was 
no field for inventive genius along the line of the Roest patent. While 
we might, in the absence of any prior art, be able to find invention 
in lessening the dangers which follow in the wake of the use of rapidly 
revolving cutting wheels or arms, nevertheless, under the state of the 
art as produced on the trial of this case, we see no escape from the 
défense of lack of patentable novelty. 

The decree of the District Court is therefore affirmed. 
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UNDEEWOOD TYPBWRITER CO. v. FOX TYPEWRITER CO. 

(Circuit Court of Appeals, Sixth Circuit. October 11, 1915.) 

No. 2580. 

Patents cS=j328 — Infbingement — TyPEWBiTiNQ Machine. 

The Wagner patent, No. 633,672, for improvements in typewriting ma- 
chines, is a narrow one in a crowded art, and not entitled to a broad con- 
struction, nor to a libéral application of the doctrine of équivalents. 
So construed, claim 17 held not infringed by a machine which does not 
hâve the "independently movable parallel shafts" on wMch the feed-rollera 
are mounted, which are made one of the éléments of the claim. 

Appeal from the District Court of the United States for the West- 
ern District of Michigan. 

Suit in equity by the Underwood Typewriter Company against the 
Fox Typewriter Company. Decree for défendant, and complainant 
appeals. Affirmed. 

Briesen & Knauth, of New York City, and Wilson & Johnson, of 
Grand Rapids, Mich., for appellant. 

Chappell & Earl, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

SATER, District Judge. The Wagner patent. No. 633,672, for im- 
provements in typewriting machines, was issued on September 26, 1899. 
Jt purports to disclose improved means for spacing the feed-roUers 
which co-operate with the platen to bring about the line feed of the 
paper. The plaintiff, as assignée of the patent, charged the défendant 
with infringement of claims 17, 22, 23, and 24. The trial court found 
in favor of the défendant. The plaintiff prosecutes an appeal from 
so much of the decree as found noninfringement of claim 17, which 
■claim is as follows: 

"17. The combination with a paper-platen of independently movable parallel 
shafts, a plurallty of feed-rollers, mounted on each of sald shafts, and means 
for simultaneously throwing ail of said feed-rollers out of contact with the 

platen." 

In treating of certain claims of this same patent other than that 
now under considération, it was held in Underwood Typewriter Co. v. 
Typewriter Inspection Co., 184 Fed. 329, 332, 106 C. C. A. 359 (C. C. 
A. 2), that the patent is a narrow one in a crowded art, and not enti- 
tled to a broad construction, nor to a libéral application of the doc- 
trine of équivalents. Our study of the instant case with référence to 
claim 17 leads to the same conclusion. The limitations imposed on in- 
ventors by the state of the typewriter art noted in Underwood Type- 
writer Co. V. Royal Typewriter Co., 224 Fed. 477, C. C. A. — 

(C. C. A. 2). The functional and gênerai character of claim 17 requires 
for its interprétation resort to the drawings and the descriptive por- 
tion of the spécification. 

^r^For other cases see same topic & KEY-NUMBER in pU Key-Numbered Digesis it Indexea 
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The drawings show a platen, below which are two parallel shafts 
spaced apart, each bearing a Séries of rollers. One of the roller shafts 
is held in a movable manner at each end by means of arms loosely 
surrounding a rod, intermediate of and projecting below the roller 
shafts, rigidly mounted in the framework of the machine, and pro- 
vided with ratchet-f aced hubs adapted to co^operate with ratchet- 
faced collars. Attached to each of the collars is a spring, the inner 
end of which is secured to the hub of an arm on whose outer end is 
mounted the other roller bearing shaft. The springs normally hold 
the rollers in contact with the platen, their tension being regulated by 
the collars. The arrangement is such that each of the roller shafts is 
independently movable about the intermediate rod (which serves as a 
support to both of them), and that the above-mentioned springs, act- 
ing upon the roller shafts, tend to turn them in opposite directions 
about the central or intermediate rod, and thus to hold the rollers 
against the platen or the paper on it. When the paper inserted in and 
passing through the machine reaches the rear feed rollers, such rollers, 
on account of the paper passing between them and the platen, are si- 
multaneously drawn away from the platen; but the other or front 
séries of rollers still remain in contact with the platen, until, by its 
turning, such last-named séries of rollers also grip the paper. They 
also are then forced away from the platen, but independently of the 
first or rear séries of rollers. When the rollers are thrown entirely 
out of contact with the platen,. the two roller shafts move simultaneous- 
ly with the intermediate rod. The rollers are removed from contact 
with the platen by means of a lever connected by an arm with a rod 
shown at 76 on the drawings, which is moved laterally or longitudinally 
and parallel with the intermediate rod. The opération of the lever 
causes certain sliding arms to ride up cams formed intégral with and 
secured to the intermediate rod, thereby carrying the roller shaft out 
of contact with the surface of the platen. The sliding arms, which 
assume a rotary movement when the rollers are removed from con- 
tact with the platen, are restored to position by means of a spring 
specially designed for that purpose. If in the opération of the ma- 
chine it is desired for the purpose of adjusting or straightening the pa- 
per or for other cause to throw the rollers out of contact with the 
platen, the pressure of the independent feed-roUers is released in the 
manner above stated by means of the above mentioned lever. 

The défendant employs four roller shafts, instead of two, ail of 
which are parallel with the platen. They are in pairs, and are each 
about one-half the length of those in the plaintiiï's device. Each pair 
is within cradle-shaped frames. The défendant also uses an inter- 
mediate rod about which the cradle-shaped frames Connecting the roller 
shafts rock, each frame rocking independently of the other. The 
frames are independent of each other, excepting that both are mounted 
on the intermediate supporting rod. This rod, unlike the similarly 
located rod in plaintiff's device, is not rigidly mounted in the frame- 
work of the machine. The rollers on the shafts, like plaintiff's, con- 
tact with the platen. Although the shafts are movable and parallel, 
they do not move independently of each other. When one raoves in 
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one direction — upward, for instance — the other moves in the opposite 
direction. As independently movable shafts are made one of the 
éléments of plaintiff's claim in question, the absence of shafts of that 
character in defendant's device defeats the charge of infringement. 
When the paper passing between the rear roUers in the defendant's 
machine lifts such rollers, the front rollers are necessarily moved down- 
wardly against the platen to the extent of the thickness of the paper. 
The différence in this respect in the two mechanisras is due to the 
attachment in defendant's device of the roller shafts to the cradle-like 
crossbars, which rock about the intermediate rod, whereas in plain- 
tiff's device there is no rocking motion présent or contemplated, be- 
cause each roller shaft, being connected independently of the other 
to the rigidly fixed intermediate rod, moves independently of such 
other. 

The defendant's device also differs from that of plaintiff, in that in 
tlirowing the defendant's rollers out of contact with the platen there 
is no rotation whatever of the arms which carry the roller shafts, but 
the entire roller framework is carried àway from the platen without 
rotation. This is effected by supporting the intermediate rod on arms 
mounted on a rock shaft journaled at its ends in the framework of the 
machine, a handle being connected to one of the ends of such shaft. 
Attached to the framework of the machine are three springs which 
hold the rock shaft in position. The free ends of the springs rest 
under and against the intermediate rod — one spring being at each of 
its ends and another at its middle. Thèse springs are not connected 
with the feed-roll mechanism, as are those in plaintiff's device, ex- 
cepting that their free ends press against the intermediate rod. In the 
plaintiff's device the centers of the coiled springs are the same as that 
of the intermediate rod, one end of each spring being connected to 
one of the parallel roller shafts, and the other end to the other of such 
parallel shafts, the two roller shafts being thus connected by means 
of such springs. The springs in the two devices, therefore, perform 
their functions in a différent way to accomplish the resuit of holding 
the rollers against the platen. To lower defendant's feed-roUers out 
of contact with the platen the handle is pressed down. This rocks a 
shaft and arms attached to it, and carries down the intermediate rod, 
and with it the entire frame-work embracing the rollers, which are 
thus carried bodily away from the platen, but without any relative 
change of their position laterally or longitudinally and without any 
rotation of the roller shaft. The defendant's roller shafts, when the 
rollers are thus disengaged from the platen, do not occupy, as do plain- 
tiff's, a position with respect to the intermediate rod différent from 
that occupied by them when in contact with the platen. 

A détermination of the case may be safely rested on the absence 
from the defendant's device of the élément of independently movable 
parallel shafts called for by claim 17, but it will also be noted that 
there are radical différences in the construction of the two mechan- 
isms which obviate the charge of infringement. 

The District Court is affirmed. 
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PARKBE V. AUTOMATIC MA OH. CO. . 
(Wstrlct Court, N. D. Califomia, Second Division. July 19, 1915.) 

No. 15632. 

1. Patents iS=>328— Validity and Infringement— Box-Makinq Machine. 

The Parker patent, No. 980,431, for a box-making machine, especlally 
adapted to the making of boxes or crates for oranges, was not anticipated, 
discloses patentable invention and marks a distinct advance In the art of 
great value; the machine being automatic in opération after the parts 
of the boxes are fed into It, and capable of turning out 450 completed 
boxes per hour, as against 80 by the manually pperated machines of the 
prior art. Also held infringed. 

2. Patents ©=3243 — Infkingement— Uniting Two Eléments of Combination 

IN One. 

The jolnder of two éléments of a patented combination Into one intégral 
part, vs-hich accomplishes the purpose of both without changing the prin- 
ciple of opération of the combination, does not avold Infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. |§ 382-384; Dec. 
Dig. ©=3243.] 

8. Patents <g=»241— Infringement— Machin.es. 

A machine whlch is constructed on the same principle as that of a pat- 
ent, and which bas the same mode of opération, and accomplishes the 
same resuit, by the same or équivalent mechanical means, infrlnges the 
patent. 

fEd. Note. — For other cases, see Patents, Cent. Dig. § 380; Dec. Dig. 
<S=>241.] 

In Equity. Suit by George D. Parker against the Automatic Ma- 
chine Company. On final hearing. Decree for complainant. 
Nicholas A. Acker, of San Francisco, Cal., for plaintifï. 
Frederick S. Lyon, of Los Angeles, Cal., for défendant 

VAN FLEET, District Judge. Suit for infringement of letters 
patent No. 980,431,, granted plaintiff for a box-making apparatus. 
While the patent by its terms covers machines for the manufacture 
of boxes geherally, the particular device of the patent is designed and 
adapted to the making of the character of wooden boxes or crates 
commonly in use for the marketing and shipment of oranges. The 
device is distinctly automatic, in contradistinction to the older hànd- 
operated machines of the art, and the évidence shows that it is the 
first successfully operating device of its kind to be produced, the value 
of which in the art may be best appreciated from the fact that, while 
with the older or hand-operated machines the output is about 80 boxes 
per hour, by the device of the patent they are manufactured at a rate 
approximating 450 per hour. 

[1] Of thç 40 claims of the patent, 17 of them— 2, 3, 4, 6, 8, 9, 10, 
11, 19, 20, 31, 34, 35, 27, 38, 39, and 40— are alleged to be infringed. 
As to ail of thèse but claim 2, while denying their infringement, it 
was conceded by défendant at the argument that they are valid and 
unanticipated. As to claim 2 it is alleged to be invalid by reason of 
anticipation ; but it is admitted that, if valid, defendant's device in- 

<e;:=>I<''or other cases aee same topic & KSY-NUMBBR in ail Kejr-Numbered Dlgests & Indexes 
22T F.— 29 
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fringes it. Thèse admissions relieve the court of any necessity of 
considering the daims in connection with the prior art, excepting only 
as to claim 2, and as to that claim an examination of the évidence 
satisfies me that defendant's contention that it is anticipated is not well 
founded. 

This leaves as the only question to be determined whether there is 
to be found in the offending device the combinative éléments of the 
patent; and this, I think, may be ascertained from a more or less 
gênerai comparison of the construction and opération of the two de- 
vices involved, as in my judgment, based not only upon the évidence 
in the record, but upon the results of a personal inspection and ob- 
servation by the court of the two machines in actual opération, the 
results of which it w^as stipulated might be regarded as a part of the 
évidence, the question of infringement turns upon a considération of 
two or three cardinal points as to which défendant claims that his 
device difïers so essentially in principle and mode of opération from 
that of plaintifï as to avoid infringement — the plaintiflf, on the other 
hand, clairaing that thèse dififerences are but the resuit of mechanical 
changes by substituting éléments of an équivalent nature, involving no 
characteristic variation in opération or principle. 

Avoiding technical désignations and détails, the gênerai construction 
of the plaintiflf's device may be briefly, and I think sufficiently for 
présent purposes, described thus : It is composed of a séries of inter- 
related parts or mechanisms co-ordinating and working together in 
cçmbination, consisting, first, of suitable hoppers for receiving the 
prepared material for the composition of the boxes, designated in the 
trade as "shook," with means for feeding this material to the construc- 
tive parts of the machine and carrying and assembling it on the nailing 
position; second, nailing mechanism, for nailing the parts together 
when so assembled; third, means for rotating or turning the partly 
completed box to présent its successive sides or faces to the nailing 
mechanism for the receipt and nailing of the side pièces or slats ; and, 
fourth, means for ejecting the completed box from the machine. 

Its opération may be best described with référence to the particular 
character of box or crate it is designed to produce — a box having 
square ends and partition pièce, dividing it into two compartments, 
with bottom, sides, and top composed of thin slats or boards, two on 
each face, so spaced as to admit of f ree circulation of air to the con- 
tents when packed. The différent parts of the sawed material, or 
"shook," are placed in suitable hoppers provided at the rear of the 
machine; the end and partition pièces standing upright, or on edge, 
and the slats Or side pièces piled in a transverse hopper or chute ar- 
ranged above the position of the former. The end and partition pièces 
are then f ed mechanically, one set at a time, edgewise into the machine, 
carried to proper position upon the nailing bases, and there held be- 
tween rotating clamps or disks. Thèse are followed by two side 
pièces, likewise fed mechanically and moved into proper register or 
position on the upper edges of the end and partition pièces, and are 
thereupon nailed thereto by the action of the nailing mechanism. The 
parts thuis connected are then given a quarter tum, or rotation of 90 
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degrees, by the action of the rotating clamps, so as to présent to the 
nailing mechanism the next succeeding face or side, to which a second 
set of side pièces are carried and nailed, when the structure is again 
given a quarter turn to présent a third face, and a third set of side- 
pieces added in like manner. The box, being thus completed except as 
to the cover or top pièces (which are added by hand after packing), 
is then ejected from the machine. The entire opération, other than 
placing the material in tlie hoppers, is automatic, and repeated indefi- 
nitely or until the material is exhausted. It is a highly ingenious 
combination, working successfully, and, as indicated, the conception 
is a distinct advance in the art of great value. 

The alleged infringing device of the défendant, of later production, 
is likewise an automatic box-making machine, but designed and adapt- 
ed for the manufacture of lemon crates or boxes — a crate constructed 
in ail material respects like an orange box, excepting as to shape; it 
having oblong or rectangular ends and partition pièce, which give it 
a height greater than its width, The device is unpatented, but is be- 
ing manufactured and sold by défendant in the same citrus districts 
of the state in which plaintiff's device finds a market. In a gênerai 
way it is the counterpart of the plaintiff's device. It has the same 
co-ordination of working éléments or combination of co-operative 
mechanisms — that is, hoppers and feeding means, nailing mechanism, 
holding clamps with means for rotation, and means for ejecting the 
completed structure — and there seems to be no question made as to the 
two machines performing the same . succession of opérations, in sub- 
stantially the same gênerai way, and with like results. While, as stat- 
ed, the defendant's device, as thus far produced, is specially adapted 
to the making of lemon boxes, the évidence shows that by slight nie- 
chanical changes it could be readily adapted to the making of orange 
boxes or boxes of other forms. The différences in character and con- 
struction claimed by défendant as distinguishing its device from that 
of plaintifï and avoiding infringement are principally thèse: First, 
the principle on which the feeding mechanism works (a) as to the 
means by which the ends and partition pièces are carried from the 
hoppers and assembled on the nailing position, and (b) as to the man- 
ner in which the positioning of the side slats for nailing is accom- 
plished; second, the rotating mechanism, by which the box is turned 
during the process of construction; and, third, the means for eject- 
ing the completed box from the machine. Thèse claimed distinguish- 
ing features will be noticed in their order. 

1. In the device of the patent, the end and partition pièces are car- 
ried in their upright position, edgewise, into the machine and below 
the position of the nailing bases, onto a lift or elevator, the latter then 
raising them to their position on the nailing bases, the elevator thus 
forming an élément in the feeding mechanism. In the defendant's de- 
vice, this elevator feature is eliminated ; the end and partition pièces 
being fed into position by a direct latéral movement from the hoppers 
onto the nailing bases, which are in the same horizontal plane. It 
is claimed that this différence in f orm "totally changes the co-operative 
principle ôf action of the mechanism and the mode of opération of 
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the machine, and permits it to utilize radically différent inter-relations 
of the other mechanisms," which it is then sought to point out. It 
is quite true that this change brings the necessity of some minor 
changes in other respects in the inter-relation of other parts of defend- 
ant's device ; but I am wholly unable to perceive that it efïects any 
différence in principle in the coopérative action of defendant's ma- 
chine which can be held to distinguish it in any substantive way from 
plaintiff's. 

Defendant's contention is, in fact, that the so-called "elevator" f ea- 
ture of plaintiff's device is its "life-giving principle," and is so essen- 
tial to the successful opération of tlie entire comljination of correlated 
parts that without it the machine is net workable, and that conse- 
quently "there can be no infringement of the Parker patent by any 
machine which does not employ the same principle of action, to wit, 
the elevator principle." In this I am unable to accept defendant's view, 
but am satisfied that he greatly magnifies the functional value of that 
élément in its relation to the other features of the combination. As 
I regard it, this feature of the feed mechanism of plaintiff's device is 
in no wise essential to its life.; nor do the terms of the patent make it 
so. Any other means of an équivalent nature may be substituted for 
it and still be within the patent; and from my observation of the 
opération of the two machines, in the light of the évidence, I am quite 
satisfied that the substitute means employed in defendant's device is 
no more than such a change as might readily hâve been suggested to 
the mind of any mechanic skilled in the art, with plaintiff's device be- 
fore him, and that it in no material way effects a change in the prin- 
ciple or mode of opération found in plaintiff's combination. 

[2] While changing its form, ail défendant has accomplished in sub- 
stance and effect is the consolidation of two éléments of the feeding 
mechanism into one, but without changing the principle upon which 
the combinative mechanisms operate. This does not avoid infringement. 
As stated by the Court of Appeals in the récent case of Dundon v. 
Pedersen, 220 Fed. 309, 311 : 

"Neither the joinder of two éléments of a patented combination Into one 
Intégral part, accomplishlng the purpose of both, nor the séparation of one 
Intégral part Into two, which together accomplish substantially what was 
done by the single élément, will avold a charge of infringement. Bundy Mfg. 
Co. V. Détroit Time Kegister Co., 94 Fed. 524, 36 C. C. A. 375 ; Standard Cas- 
ter & Wheel Co. v. Caster Socket Co., 113 Fed. 162, 51 O. C. A. 100 ; H. F. 
Brammer Mfg. Co. v. Witte Hardware Co., 159 Fed. 726, 728, 86 C. C. A. 202." 

[3] It is the idea of means, and not of form, which is determinative 
of identity of principle. Thus it is said in Ldurie Co. v. Lenhart, 130 
Fed. 122, 64 ce. A. 456: 

"A device which Is constructed on the same principle, which has the same 
mode of opération, and which accompllshes tJie same resuit as another, by the 
Bame means, or by équivalent mechanlcal means, is the same device, and a 
claim in a patent of one such device clalms and seeures tlie other." 

And this is so even if the change work an improvement. Thus in 
Crown Cork & Seal Co. v. Aluminura Stopper Co., 108 Fed. 866, 48 
C. C. A. 72, it is said: 
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"The court wlll look through the dlsgulses, however ingenlous, to see wheth- 
er the Inventive idea of the original patentée has been appropriated, and 
whether the défendants' deviee contains the material f eatures of the patent 
In suit, and will déclare inf ringement, even when those features hâve been 
supplemented and modified to such an extent that the défendant may be entitled 
to a patent for the Improvement." 

See, also, Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935. 

As to the minor changes in this part of the feeding mechanism, ne- 
cessitated by the élimination of the elevator feature, they need not be 
noticed in détail. It is obvions, I think, from the most casual observa- 
tion, that they are purely mechanical, involving no change in principle, 
and are sufficiently covered by what has been said. 

2. In the plaintiff's deviee the side slats are fed into the machine 
through the action of carrier arms moving horizontally, and which, 
by the action of engaging clamps, draw the slats into proper position 
relative to and immediately above the uppermost edges of the end 
and partition pièces as they rest on the nailing bases, and thereupon the 
descending nailing; heads or chucks contact with and press the arms 
down sufiiciently to deposit the slats upon the ends and partition pièces 
in final position for nailing. In the defendant's machine, while like 
reciprocating carrier arms are employed, the slats are deposited in 
position upon the end and partition pièces by means of what défend- 
ant characterizes as "gravity" — that is, without the exertion of pres- 
sure from the descending nailing heads — and it is claimed that this 
différence involves an essential change in the principle of opération of 
this feature of defendant's deviee. But an observation of the working 
of the two machines clearly discloses, I think, that the change is not 
a material one. While the engaging meechanism for seizing and hold- 
ing the slats in the process of carrying and depositing them in posi- 
tion differs in minor détails, thèse différences involve no characteristic 
or essential change in the principle of opération. Through the means 
employed in defendant's deviee the slats are no more, in any true 
sensé, deposited by "gravity" than they are by that of the plaintiff. 
In both the process is essentially and purely mechanical, and the slight- 
ly differing means devised by the défendant is very patently the me- 
chanical équivalent of that found in plaintiff's combination. 

3. As stated in describing the two machines, both hâve rotating 
means for inverting or turning the partially completed box to présent 
the successive faces for receipt and nailing of the slats. The boxes 
in the one instance being square, and in the other rectangular, it is ob- 
vious that to hâve rotation in either case there must be means pro- 
vided for clearance of the corners or angles from the adjacent parts of 
the machine in order that the box may tum. In plaintiff's deviee, 
this space is provided by the upward movement of the nailing heads 
after the process of nailing each set of side pièces is accomplished, 
thus enabling the arms carrying the revolvable disks or clamps hold- 
ing the box to rise sufficiently from the nailing bases to give the neces- 
sary clearing space for the rotating mechanism to act. In the de- 
fendant's deviee, this space is provided by a rearrangement of tlie 
mechanism, which permits the nailing bases to drop sufficiently to af- 
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ïord the necessary clearance for the rotation of the box ; this arrange- 
ment performing the same office, but in a manner which it is urgently 
claimed by défendant involves an essentially différent principle of op- 
ération — the argument being that "it would be impossible in the com- 
plainant's machine to utilize the principle of action or mode of opéra- 
tion utilized in this respect by défendant" ; that this is due to the or- 
ganization of the plaintiff's machine, so as "to utilize the elevator" ; 
and that "it would require the total élimination of the elevator and 
the complète reorganization of the machine to permit the use of def end- 
ant's principle of turning the box." 

But I am unable to regard this change as involving any essential 
différence in the principle of opération of defendant's device. It zp- 
pears to me that what défendant has done in this respect is merely 
to take the vertically moving elevator feature of plaintiff's feeding 
mechanism, which he regards as so essential to its life, and adapt it to 
the rotating. means of his device, thus changing its form, but not its' 
substance. I agrée with plaintiff that it is not material to the operative 
principle upon which the two devices work in this regard whether 
you raise the holding clamps or lower the nailing base. It is a mère 
choice of mechanical means for accomplishing the same end ; that is, 
providing the space to enable the rotating mechanism to operate. As 
plaintiff says : 

"One Is the fuU mechanical équivalent of the other, performing the same 
l'unction, and belng designed by Its manufacturer for the carrying eut of the 
same purpose." 

4. There is no substantial merit in the claim that there is any es- 
sential différence in the ejecting means employed in the two machines, 
and they do not call for technical differentiation. In plaintiff's device 
there is employed appropriate reciprocating means for mechanically 
ejecting or "kicking out" the completed box. In that of défendant 
there is likewise employed reciprocating means for this purpose, with 
the différence that in the latter the incoming end and partition pièces 
for the succeeding box are utilized as a part of the ejecting means to 
push out the completed box, whereas in plaintiff's apparatus the mech- 
anism is independent of any such aid. But it is quite obvious to the 
most casual observation that the one is as much a mechanical means 
as the other and involves no différence in principle of opération. 

There are other différences in the form of construction of the two 
machines urged upon the attention of the court, but they do not re- 
quire spécial notice. None of them are of a character to take them 
out of the principles above stated or avoid infringement. They are 
such changes as would readily be suggested to the mind of one seek- 
ing to avoid infringement of an existing known conception, and it is 
not surprising, therefore, to find in the record évidence that prior to 
the bringing forth of defendant's machine its designer had f ull oppor- 
tunity to become acquainted with the construction and opération of 
the device of the patent. 

Thèse considérations lead to the conclusion that defendant's device 
must be held to infringe the several claims counted upon, since I think 
it clear that each is capable of being read upon that combir.ation. AU 
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that défendant bas donc is to seize upon Ihe inventive idea involved 
in plaintiff's combination and put it forth in changed form, but in 
no respect changing its principle of opération. 

A decree will accordingly be entered in favor of plaintiff as prayed. 



BALDWIN (JOHN SIMMONS CO., Interrener) v. ABERCROMBIB & FITCH 
CO. (JUSTRITB MFG. CD., Interrener). 

(District Court, S. D. New York. February 6, 1015.) 

Patents ®=»328 — Validitt and Infeinoement — Acétylène Gas-Geneuatino 
Lamp. 

The Baldwin reissue patent, No. 13542 (Original No. 821,850), for acéty- 
lène gas-generating lamp, claim 4, the principal features of which are 
that the water tube extends down into the mass of the carbide and with- 
In it is a movable rod or stirrer, which controls the flow of water and 
also is used to break up the slaked carbide which cakes at the delivery 
end of the tube, was not antidpated, discloses invention, and is not In- 
valld, as broadening the invention of the original patent because the rod 
Is not limited to one having a bent arm; also held infrlnged. 

In Equity. Suit by Frederick E. Baldwin (the John Simmons Com- 
pany, intervener) agâinst the Abercrombie & Fitch Company (the 
Justrite Manufacturing Company, intervener) for infringement of 
patent for acétylène gas-generating lamp. On final hearing. Decree 
for complainants. 

James Q. Rice and M. G. Massie, both of Nfew York City, fpr 
plaintififs. 

James R. Offield and Charles K. Ofîield, both of Chicago, 111., for 
défendants. 

MAYER, District Judge. The original of this reissue (No. 821,850) 
was before the Circuit Court of Appeals for the Seventh Circuit in 
Bleser v. Baldwin, 199 Fed. 133, 117 C. C. A. 615, and (inter alia) 
was held valid, but not infringed. The opinion is dated April 23, 
1912, and on February 5, 1913, Baldwin fîled his application for a 
reissue, which was granted on March 11, 1913, only about five weeks 
thereafter. 

This reissue patent was recently considered by Judge Orr in the 
Western District of Pennsylvania, in Baldwin v. Grier Brothers Com- 
pany, 215 Fed. 735, and by him held valid. Since the trial of the suit 
at bar, the Court of Appeals for the Third Circuit has decided the 
appeal in the Grier Case, and, reversing the court below, has held 
that the reissue was broadened over the original patent and that "thus 
construed claim 4 cannot be sustained." 

Passing for the moment the question of the validity of the reissue, 
two courts hâve decided that what Baldwin did arose to the dignity of 
invention, and with that conclusion I heartily agrée. True, the gén- 
ération of acétylène gas was old, and acétylène lamps were old, when 
Baldwin undertook the problem ; but "the difficulty in the art," as 

ÊissFor oUier cases see aame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Judge Orr said, was "to regulate the flow of water to the carbide so 
that there will not be a greater ainount of gas liberated by the Chem- 
ical action than is required for use." 

While Baldwin's invention was intended for use as a lamp for bi- 
cycles, automobiles, and miners, its commercial utility has been prin- 
cipally in connection with miner's cap lamps, and therefore we are 
dealing with a device in which safety and simplicity of construction 
and opération are controlling considérations. The successful opéra- 
tion of such a lamp dépends upon supplying the water continuously 
at the proper rate. If the water is fed too fast gas will be generated 
too rapidly, and will blow through the burner, if fed too showly the 
flame will die down, and if fed not uniformly the flame will be un- 
steady. 

"The method which I hâve invented," sald Baldwin in hig spécification, 
"for securing the proper feed under ail circumstances without the above 
objectionable features Is to make the bore of the duct of comparatively 
large size, extend the tube whlch forms the duct downward so that its end 
will be always embedded In the carbide and then restrict the duct by means 
of a wlre or rod preferably centrally located therein to leave a channel of 
the proper size. This arrangement is simple; but In a long expérience it 
has been found to be entirely successful. It is possible to secure the correct 
drop-by-drop feed with a duct of considérable size, since the friction of the 
water on the large area of the tube wall and wlre reduces its flow. This re- 
tardlng friction may be regulated by varying the size of wlre used. The 
duct does not become choked, since if foreign particles are deposited therein 
the water ean take a zigzag course around it without the supply being ap- 
preciably affected. If it is at any time necessary to clean the tube, the wlre 
is simply reciprocated and rotated a few times from the outside of the lamp 
without disturblng the position of other parts. This nice régulation of the 
flow enables me to entirely dispense with the troublesome adjustment of the 
valve. If a valve is used at ail, it is employed to shut off the flow entirely, 
and not to regulate it. The construction just described Is shown in Fig. 1, in 
which L Is the water-supply tube, and N the constrlcting wlre. In this illus- 
tration the size of the parts is of course exaggerated. Fig. 2 shows a similar 
construction with a valve M on the constricting wlre W which may be set 
by turning the screwplug M^ in the top of the lamp. In some cases, however, 
there is employed in connection with the means for introduclng the water 
Into the mass of carbide a device In the nature o£ a stirrer, which on proper 
manipulation may be used to break up the mass of carbide surroundlng the 
outlet of the water duct, and whlch, by having become slaked and caked by 
the action of water, prevents the proper percolation of the latter to the un- 
slaked carbide in the réceptacle G, Fig. 1. As such device I employ a stem 
or rod N, which extends down through the tube L and is bent at substantial- 
ly right angles to form an arm A". This rod may form a prolongation of the 
valve stem M' of Fig. 2, or In case no valve Is used may extend from the top 
of the lamp down through the water réservoir, as shown In Fig. 3." 

What Baldwin claimed (in claim 4 hère in controversy) was: 

"4. In a lamp of the kind described, the combination with a water réservoir, 
and a réceptacle for calcium carbide, of a water tube extending from the 
former a considérable distance into the latter and adapted to be embedded In 
tbe mass of carbide in the réceptacle, and a rod extending through the water 
tube, and constituting a stirrer to break up slaked carbide around the out- 
let of the water tube, the rod, operating to restrict and thus control the flow 
of water to the carbide, as set forth." 

The function of the stirrer is described in the spécification as 
f ollows : 
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"It will le understood from what has T>een said tliat the funcHon of the 
stîrrer is to break vp, pierce or disturh the particles of the slaked carliide 
■mass ichich, when the lanvp is in vse, forms at the deliveri/ end of the tube. 
This slaked carhide mass tends to solidifp, and e4ther shutà the loater off al- 
together or restricts it, so that less water is delivered from the water tube 
than the lamp demands for efficient opération. As it is sufficient, under cer- 
tain circumstanœs, to insure the requisite water flow by so manipulaUno the 
stirrer as to pierce, break up, or loosen the slaked carbide mass immediately- 
around or at the mouth of the tube, it is obvions that the stirrer need not al- 
ways be formed icith a hent end or so as to entend radially from the m^uth 
of the tube." 

The underlîned parts of the above quotations show what was added 
in words in the reissue over the original patent. 

The most striking characteristic of the Baldwin lamp is its departure 
from the prior art, in that the water tube, instead of terminating above 
the carbide or béing protected by a screen, is extended down and 
buried in the carbide mass. 

The stirrer is also an important feature, because it ob-viates the 
choking apparently invited by burying the end of the water tube in 
the carbide mass. By making the water restricting and controlling 
rod movable, and by having its end protrude from the end of the 
water tube, a devicé is produced which, properly manipulated, may 
be used to break up the mass of carbide surrounding the outlet of the 
water duct. After the lamp has been running for a time the sludge 
which forms as the carbide is hydrated, packs around the end of the 
water tube, and prevents "the proper percolation of the water to the 
unslaked carbide" in the carbide réceptacle. The stirrer so disturbs the 
sludge at the end of the tube that the normal water flow is resumed. 

It seems unnecessary to consider at length the prior art patents 
which were before the courts in the two previous cases, but in this 
suit over 20 prior art références were introduced, of which 13 (if 
my count is right) now appear for the first time. Of thèse, the pub- 
lication in Dingler's Polytechniches Journal, a German technical jour- 
nal, is the only one worthy of considération, and that in connection 
with the Schmitt British patent, No. 15,688 of 1898, which was in 
the Grier case. 

Any one interested in the discussion of the Handshy (No. 591,132), 
Maréchal (British No. 29,405), or Mosher (No. 644,439) patents may 
refer to the testimony of plaintiffs' expert, Mr. Procter, whose views, 
as to thèse patents, I fully accept. 

In the Schmitt British patent no disclosure is made of the tube 
embedded in the carbide, nor is there shown a restricting rod or a 
stirrer such as in the Baldwin patent and commercial structure. 

In the Dingler publication, the disclosure is of an acétylène lamp of 
the drip tube with a water-controlling valve and a screen tube to 
keep the carbide away from the end of the drip tube — in other words, 
'Schmitt's theory was almost the opposite of Baldwin's. 

Curiously, Mr. Proctor came into possession of a bicycle lamp (Ex- 
hibit 15) of whose authenticity I am entirely satisfied, which seems 
to embody the Schmitt invention. One need but examine this physical 
.structure to realize the greater simplicity and efficiency of the Bald- 
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win device, and to conclude that Baldwin accomplished a highly meri- 
torious resuit. 

As has been said more than once, often the prior art shows how 
little has been contributed by a claimed invention, but quite as often it 
discloses how much the last man, by, perhaps, only some little change 
or addition or omission of an élément, has advanced ; and while the 
patent in suit is far from a pioneer, the Baldwin lamp has practically 
been a pioneer commercially of miner's acétylène cap lamps, and de- 
servedly so; 

Doubtless the manufacturera of carbide, in order to sell their product, 
hâve helped in every way they could to introduce a carbide-consuming 
device in order to displace candies and oil lamps ; but that efïort alone 
was not enough to accomplish the sale of over 1,000,000 of thèse lamps 
in less than eight years — a resuit achieved only after overcoming the 
préjudice of the miners and the opposition of public officiais in some 
quarters. 

But Baldwin, like many a meritorious inventer, has had his troubles. 
3y the construction given to the claim in the Bleser suit, it would seem 
that claim 4, as then phrased, might be construed as covering any rod in 
the water tube to be embedded in the carbide which would act as a stir- 
rer, and as not limited to a water restricting and controlling rod also 
constituting a stirrer. Under such circumstances it is not easy to déter- 
mine what to do. Shall a reissue be applied for, or shall an attempt 
be made to secure a différent resuit in a différent circuit, in the hope 
thereby of reaching the Suprême Court ? 

Baldwin decided to apply for a reissue, and now the reissue is attack- 
ed as broadening the invention, and as f ailing in every respect to corne 
within the remédiai purposes of the reissue statute. Reissues often 
présent troublesome questions, but the ultimate test, I think, is good 
faith. The extrêmes of obtaining what is justly due on the one hand 
and endeavoring to lasso the art on the other are illustrated in Motion 
Picture Patents Co. v. Laemmle et al., 214 Fed. 787, and National 
Casket Co. V. S'tolts, 197 Fed. 940, affirmed 204 Fed. 963, 123 C. C. A. 
305. 

In the suit at bar, I am satisfied that the Patent Office was right when 
it promptly allowed a reissue. Let me follow the history of the patent 
and its commercial exploitation. 

The application for the original patent. No. 821,580, was filed July 
15, 1903, but was not granted until May 22, 1906.. About July, 1903, 
Baldwin manuf actured a large gang lamp (holding about three pounds 
of carbide) by means of which several men could work. This lamp 
had the bent arm or, stirrer as it is called. As early as December, 1905, 
however, the miner's cap lamp was made, and early in 1906 it was put 
on the market, and in this was the straight rod, which, among other 
things, has characterized the commercial lamp ever since. Thus, even 
before the grant, Baldwin had exemplified practically, in an actual de- 
vice which went extensively into use, the précise combination which is 
now before us. The straight rod idea was thus not after-acquired 
from some other source, but was an alternative form, applicable to a 
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5mall lamp in which the area of agitation was much smaller than that 
of a gang lamp. 

Between 1906 and 1909, when the suit of Baldwin v. Bleser was begun, 
there was no occasion for Baldwin to bother himself about the patent. 
He had the right to rely upon what the government had given him, and 
so far as the évidence discloses nobody questioned the validity of the 
patent. In April, 1911, the Circuit Court in Baldwin v. Bleser entered its 
decree holding the patent valid and infringed, and certainly, while that 
decree stood, there was no occasion for Baldwin to apply for a reissue. 
Shortly after this, to wit, in July, 1911, défendant Justrite Company 
sold its first alleged infringing iamps.but there is no testimony showing 
that knowledge of such sale came to plaintiffs. On April 23, 1912, the 
Circuit Court of Appeals handed down in Bleser v. Baldwin, and then 
for the first time the problem of what to do was presented to Baldwin. 

It is urged that the construction of the original patent limits the stir- 
rer élément to a bent arm, and that to construe it as including a straight 
rod would be to broaden by reissue. But the testimony is convincing 
that the straight stirrer and the bent stirrer function exactly the same. 
One is suitable for a small area of carbide, and the other for a large 
area. They both stir, and I confess myself unable to see liow a stirrer 
is not a stirrer. 

As is well understood, claims are drawn to protect, if possible, against 
ingenious attempts at infringement, and so we usually see one daim in 
a séries broader or narrower than another. If Baldwin meant to re- 
strict himself to a bent stirrer, why the qualifying words (underscored) 
M claim 2 and not in claim 4? 

"2, In a lamp of the kind described, "4. In a lamp of the klnd descrlbed, 
the combinatlon, wlth a water reser- the combinatlon, wlth a water réser- 
voir and a réceptacle for calcium car- voir and a réceptacle for calcium car- 
bide, of .a tube extending from the bide of a water tube extendlng from 
former Into the latter so as to be em- the former a considérable distance 
bedded In the mass of carbide contain- into the latter and adapted to be em- 
ed in the réceptacle, a rod extendlng bedded in the mass of carbide in the 
from a point outside of the lamp réceptacle, and a rod extending 
through the tube and into the carbide- through the water tube and constitut- 
ehamber and having its end bent to Ing a stirrer to break up slaked car- 
form a stirrer for hrealcing up the bide around the outlet of the water 
slaked co/rWde around the outlet of tube, as set forth." 
the water tube, as set forth." 

I am not unmindful of the fact that the drawings and description 
refer to a bent rod or arm, but the real test, in such situations, was laid 
down as early as in Winans v. Denmead, 15 How. 330, 14 L. Ed. 717, 
and has often been applied. See Hutter v. De Q. Bottle Stopper Co., 
128 Fed. 283, 62 C. C. A. 652, as expressing the views of this circuit. 

I see nothing in the language added in the reissue to the original 
spécification to warrant the conclusion that the patent was thereby 
broadened as to this point. The bteaking up or stirring function is 
more f ully described in words but no functional change is described. 
l'ossibly "pierce" might hâve been left out, but that, as a matter of 
words, is de rninimis in this case. 

On this "bent" and "straight rod" question, I am firmly convinced 
that the reissue is valid, and that the claim must be construed as includ- 
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ing a straight rod and as so construed is not a departure f rotn the orig- 
inal patent. I fully realize that this puts me in disagreement with the 
Court of Appeals for the Third Circuit — a resuit which I would hâve 
preferred otherwise, for, in addition to the desirabihty of comity, I ap- 
preciate the expérience and the high standing of that court. Yet I can- 
not escape the responsibility defined by Mr. Justice Brown in Mast, 
Foos & Co. V. Stover Co., 177 U. S. at page 488, 20 Sup. Ct. 708, 44 L. 
Ed. 856. The conckision which I hâve stated was arrived at prior to 
my knowledge of the opinion in the Grier Case, and, after careful 
considération, I am unable to change my views. 

There is, however, a further question. Mr. Offield, for défendants, 
urged with much force and abihty that défendants' construction em- 
bodied ail of the éléments of the original and abandoned claim 6 of the 
file wrapper, and that reissue claim 4 cannot be extended to embrace 
subject-matter subsequently disclaimed and abandoned in original 
claim 6. 

The new part of claim 4, added by the reissue, describes the opéra- 
tion of the rod as f ollows : 

"The rod operating to restrict and thus control the flow of water to the 

-carbide." 

The original claims, Nos. 1 and 6, in the file wrapper, were canceled. 
Canceled claim 1 did not include a stirrer. As a stirrer was an élément 
of claim 4 of the original patent as finally allowed, and is an élément 
of the same claim of the reissue, ît is clear that there is no question of 
estoppel interjected into the considération of the effect of this canceled 
claim 1 of the file wrapper. 

Original claim 6 included a water tube and a restricting rod, and 
was set forth as f ollows: 

"5. In a lamp of the klnd described, the comblnation, with a wàter réser- 
voir and a réceptacle for calcium carbide, of a tube extending from the 
former into the latter so as to be embedded in the mass of carbide con- 
tained in the réceptacle, a rod extending from a point outside the lamp, 
through the tube into the carbide réceptacle, restricting the tube to permit 
only a predetermined quantity and rate of flow of water into the carbide, 
and a valve to eut off the supply of water to the réceptacle, as set forth." 

It wiU be noted that this languagei is broad; that it does not de- 
scribe in words a stirrer; that it also includes a valve, which is an 
élément not included in either claim 4 of the original patent or claim 
4 of the reissue, and which, in my opinion, is a mère addendum, not 
playing any part in the action of the device or the combination which 
constitutes the invention. It is true that Exhibit B of the file wrapper 
shows a straight rod going through the water tube and embedded in 
the carbide réceptacle; but it is equally true that what the inventer 
and the Patent Office examiner were skirmishing about was a matter 
of phraseology. Had the situation ended there, the cancellation of 
claim 6 might possibly hâve been construed as an estoppel; but the 
significant and controUing fact in the history of this file wrapper is 
that, after claim 6 was canceled, claim 4 of the original patent was 
allowed. That claim clearly described the rod as constituting a stirrer. 
Eurther, claim 6 was rejected on the Baldwin patent. No. 656,874, the 
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Peck patent, No. 662,105, the Van Praag patent. No. 705,166, and 
the Schmitt British patent, No. 15,688. The study of those patents 
as explained in the testimony of Mr. Proctor, and as I hâve outHned 
supra m part, will demonstrate that as prior art références they were 
a good distance behind what Baldwin was trying to show to the Pat- 
ent Office was his invention. 

The file wrapper satisfies me that the examiner originally allowed 
claims containing the stirrer which now constitute claims 1, 2, and 3 
of the patent, and that, after claim 6 was canceled, he allowed a claim 
(to wit, claim 4) broader than claim 6 in that it omitted the valve, and 
narrower than claim 6 in that it definitely included the stirrer. I fuUy 
agrée with plaintiffs that if défendants' lamp, aside from the fact that 
it includes a valve, had a water restricting rod which did not consti- 
tute a stirrer, and if the patent had been reissued to cover a combina- 
tion which was otherwise like claim 4, but did not include a stirrer, 
it could be successfuUy urged that the reissue should not be sustained 
against such a lamp. 

The file wrapper history in my opinion cornes down to this: That 
in a battle for words the inventor riever gave up his struggle for the 
invention, but landed on language which later the courts construed as 
being too broad to be limited to a rod operating to restrict and control 
the flow of water to the carbide. The file wrapper is not to be over- 
looked, and is often highly important to prevent expansion or the ef- 
fort to reclaim abandoried territory ; but, as was pointed out by Judge 
Noyés in Westinghouse v. Condit Elec. Mfg. Co., 194 Fed. 427, at 
page 430, 114 C. C. A. 389, the bearing of the file wrapper on the 
language of the grant is not to be exaggerated. 

Concluding, therefore, that the reissue is valid, I think that there is 
not any substantial question of infringement. The Justrite lamp has 
a valve which simply adds something which may be a good feature, 
by which in no way changes the function or difïerentiates the results 
of the combination of the patent. 

Finally, it is urged that the Justrite Company should be relieved 
because of intervening rights which it has acquired. It will be remem- 
bered that this company entered the field with its lamp at a time when 
the validity and scope of the Baldwin patent were still unquestioned, 
and when, after some five years of capable effort, the Baldwin lamp 
had created an extensive market. The Justrite Company took its 
chances, and, in view of the necessities of the situation, it is relieved 
of ail accountability for the period prior to the granting, of the reissue 
patent ; but when the reissue was granted the Justrite Company again 
took its chances. 

By the reissuance of the patent, the patentée loses ail in the way 
of an accounting under the original patent, but the dominant purpose 
of the reissue statute was to save to the inventor the future remaining 
after reissue. I see nothing in the course of plaintiffs or défendants 
which would allow a court of equity to conclude that défendants are to 
te relieved because of intervening rights. 

Finally, I may say that, in the light of the décision of the Circuit 
Court of Appeals in the Bleser Case, the original spécification turned 



462 227 FEDERAL REPORTER 

out to be insufficient, and daim 4 turned out to be broader tlian was 
originally supposed. The error thus made arose by reason of that 
inadvertence against which the statute wàs designed to protect. Mo- 
tion Picture Patents Co. v. Laemmle, 214 Fed. 787. It bas happened 
that I hâve had occasion to examine a number of reissue patents, and 
no case has appealed to me more strongly than tlie case at bar as one 
in which the inventor was justly entitled to the reissue. 

The plaintiffs may bave the usual decree; but, as it is désirable 
not to create an embarrassing trade situation pending appeal, the in- 
junction will be suspended pending appeal. If an appeal is not prompt- 
ly taken, plaintiffs may apply for a modification of the suspension. 

Settle decree on seven days' notice. 



SINGER V. LAMONT, CORLISS & CO. 

(District Court, S. D. New York. December 29, 1914.) 

Patents ©=5328 — Validitt and Infringement — Combined Carton and Dis- 
plat Devicb. 

The Singer patent, No. 880,410, for a combined carton and display 
device, held not antidpated, valid, and Infringed. 

In Equity. Suit by Joseph B. Singer against Lamont, Corliss & 
Co., a corporation, for infringement of claims 2, 3, and 4 of letters 
patent No. 880,410 for a combined carton and display device, granted 
to complainant February 25, 1908. On final hearing. Decree for com- 
plainant. 

C. P. Goepel, of New York City, for complainant. , 

Clarence G. Galston, of New York City, for defendanti' 

MAYER, District Judge. In the manufacture of paper folding 
boxes, the practical men and the inventors seem to hâve worked along 
two gênerai lines, somewhat différent, although by the nature of the 
art necessarily also closely related. One line has to do with the man- 
ufacture of durable, well-made packages, whose sole purpose is to 
contain contents, while the other ha:s to do with packages, which shall 
not only bé efficient as containers, but which also will display the con- 
tents to the best advantage, and, by appropriate words or illustration, 
attract the attention of the customer. 

Singer, who seems to bave spent bis business life in the printing 
and folding box business, was a salesman in the employ of the Nevins- 
Church Press when be made the invention in suit. In 1906 an offi- 
ciai of one of the concerns which was a customer of Singer's em- 
ployer toi d Singer that a more satisfactbry display box was needed 
than Singer was then selling, and, after consultation with bis princi- 
pal. Singer undertook the effort of creating an improved f orm of 
box which should hâve the combined advantages of efficiency as a con- 
tainer and adaptability as a display médium. 

Singer filed his application on November 13, 1906, and letters pat- 

©rsFor other cases see sanie topic & KEY-KUMBER in ail Key-Numbered Digests & Indexes 
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ent were issued to him on February 25, 1908. In 1909 and 1910 
Singer was in the employ of the Lord Baltimore Press, the acknowl- 
edged real défendant in this suit, and during those years, and up to 
July, 1911, the Lord Baltimore Press paid Singer royalties under the 
îicense which he had granted to them. The defendant's box is a 
clear infringement, and that the Lord Baltimore Press realized the com- 
mercial value of the Singer device is demonstrated by its manufacture 
thereof since 1911. 

This seemingly simple device has become from the start a marked 
commercial success, and Singer has now branched out as a manu- 
facturer. Beginning with the sale of about 105,000 boxes for the two 
years 1906 and 1907, the Singer box attained an aggregate output of 
about 1,000,000 boxes for the years 1910 and 1911, and since then 
the sales hâve run to something over 400,000 boxes each year. 

The reason for this success is apparent from an inspection of the 
commercial box, which, for its purposes, is clearly superior to any 
of its predecessors, and such is doubtless the opinion of the Lord Balti- 
more Press, as is evidenced by its conduct. Such must also be the 
view of the imposing array of merchants of small wares, from choco- 
latés to shaving brushes, for whom Singer makes thèse boxes, and 
whose names and products hâve become familiar to us, when, after 
a weary day, vve read the signs in the cars or watch the changing 
electric lighted figures on the roofs of the illuminated pathway. 

What Singer did seems simple enough now. "My invention," he 
said, "has for its object a combined carton and display device, which 
may be used to contain packages of goods for shipment, and which 
may also be used on the counter by the retailer to display the goods 
attractively. To this end, it is désirable that the combined carton and 
display device be sufïîciently strong to permit the safe handling of the 
carton and its contents, even though the weight be considérable ; also 
that the carton will, when opened, présent an attractive appearance, 
with considérable space for the réception of printing, pictures, or ad- 
vertising matter. It is also désirable that this advertising matter be 
so located on the carton as to be protected from in jury in transit or 
by handling. My improved carton meets thèse requirements, and also 
is so constructed that ail the display printing comes on one side of 
the blank from which the carton is constructed. This permits stock 
which is finished on one side only to be used, and also saves printing 
on more than one side." 

The claims hère in controversy are: 

"2. The improved carton and display device comprlslng a body havlng 
folded ends, a back display surface hinged to said body, a front display 
surface of the same size as the front wall of the carton and hinged to tne 
upper edge of the said front wall, and wings attached to the said front dis- 
play surface and adapted to be inserted between the contents of the carton 
and the ends thereof when the carton is folded and between the folded portions 
of the ends when the box is closed. 

"3. The improved carton and display device provlded with a front display 
surface hinged to the top edge of the front of the box and a tongue on the end 
of the said front display surface to hold the front display surface when in 
closed position by passlng between the end of the box and the contents thereof, 
and to hold the said display surface parallel with the front wall of the box 
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when In open position by passlng between the layers of cardboara coîriposljig 
the end of the box. 

"4. The improved carton and display device provlded with a back display 
surface havlng a bracket hinged thereto, and with a front display surface 
having hinged thereto a tongue, the said bracket and the said tongue being 
adapted to pass between the end of the box and the contents thereof to 
maintain the back display surface and the front display surface in closed 
position." 

Briefly stated, the characteristics of the Singer box are that it can be 
readily, neatly, and securely folded so as to protect its contents, and, 
when open, it displays in convenient position a front and back display 
surface. By one printing opération, which nécessitâtes glaze (if desired) 
on only one side, the expense which would attach to printing by two 
opérations is manifestly lessened. 

The folding box with display surface had its first commercial démon- 
stration, so far as the testimony discloses, in the Thayer box, designed 
by John F. Carver, of that firm, in 1901, and placed on the market early 
in January, 1902. Some doubt is suggested as to the accuracy of Car- 
ver's recollection, because of a différence claimed to exist between the 
wings of the back surface in the illustration in the catalogue produced 
by Carver; but I shall tàke Carver's testimony as he gave it. The 
Carver or Thayer box, however, requires two printing opérations, does 
net close tightly, and has not the adaptable front surface of the Singer, 
and, in addition, has a rigid rim over the blank space. 

A Swiss patent issued to Seifenfabrik Helvetia and Alphonse Joseph 
Charpy, dated October 4, 1901, if construed as contended by défend- 
ant, is probably the nearest référence ; but this patent lacks the élément 
of tlie tongue or wings on the front display surface adapted to pass 
between the end of the box and its contents to hold the surface closed. 
Nothing is suggested in this patent as to a display surface, and, conced- 
edly, printing on the Swiss box could not be done in one opération. 

In the Webb patent, United States letters No. 642,182, dated January 
30, 1900, at least the same criticism may be made. In the Wilcox pat- 
ent, United States letters No. 615,417, dated Decembei- 6, 1898, while 
the six ouhvard faces could be printed on in one opération, the wings 
are missing, as in the Swiss patent. 

The Davis patent, for oyster or berry pails, United States letters No. 
692,990, dated February 11, 1902, had for its spécial object the forming 
6î "a very close and tight-fitting top for the pail, to prevent the con- 
tents from leaking or spilling out," and is, in a sensé, a complicated 
structure for so simple an art, and this because strength and tight fit 
were the sole objects in the mind of the inventor. 

Of course, as has often been pointed out, the addition or omission of 
an élément in a combination is often the best évidence of invention, and 
has frequently been the test of a high order of invention. In a seem- 
ingly easy art of this kind, it is now and then the slight change which 
counts, and which is the reason for the commercial success over prior 
paper patents or theoretical accomplishment. 

, The question of invention is close; but, interpreting the prior art in 
its most favorable light for défendant. Singer combined the little odds 
and ends, until he made an ingenious structure, which promptly became 



WESTBEN UNION TELEQHAPH CO. V. ATLANTA <Ie W. P. B. OO. 465 

a commercial success, because its advantages were plain to the shrewd 
up-to-date men, who use boxes of this gênerai character for their mer- 
chandise. 

Some emphasis is placed ty défendant on the use of the word 
"parallel" in claim 3, when considered in its accurate geometrical sensé ; 
but patentées hâve troubles enough with words without whittling too 
much, and the position of the display surface when the box is open is 
"parallel" with the front wall for the purposes of the claim. 

It will be understood, of course, that I am not passing on the scope 
of the claims, for I am not troubled by any question of infringement. 
What I do décide is that the claims are valid. 

I may say, in conclusion, that the fair and brief fashion in which the 
suit was tried, within the limits of its real issues, together with the 
helpful illustrations of the two capable young experts, furnished an apt 
example of the advantage, in time and expensCj of open court hearings 
in controversies as to simple constructions. 

Complainant may hâve the usual decree. 



WESTERN TINION TELEGRAPH CO. T. ATLANTA & W. P. R. CO. 

(District Court, N. D. Georgla. September 30, 1915.) 

No. 66. 

1. TELEGEAPHS and TELEPHONES <SS=>11 — RiGHT OP WAT — CorTSTRUCnON OF 

CONTEAOT WITH RaILROAD CoMPANT. 

Complainant telegraph company, which with its predecessors had for 
many years maintalned Its Unes over the right of way of défendant rail- 
road company, entered Into a new contract with It for a term of seven 
years, and after that untU terminated by a year's notice. By one clause 
of the contract complainant was granted and assured a rlght of way over 
defendant's Une, to be exclusive so far as défendant could legally make it 
so, with the right to put up additional wires, etc. Held that, whatever 
right of occupancy complainant previously had, such coiitract, voluntarily 
entered into, measured Its future rlght, which ended when the contract 
was terminated In accordance wlth its terms. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 7; Dec. Dig. <S=»11.] 

2. Eminent Domain i®=>10— Telegraph Companies — Right or Wat — Con- 

struction OF FEDERAL STATtlTE. 

Rev. St. § 5263 et seq. (Comp. St. 1913, § 10072 et seq.) giving telegraph 
companies which accept its provisions the right to construct and operate 
thelr Unes over the public lands and over any military or post road of 
the United States, does not vest such a company with any power of emi- 
nent domain, nor confer upon it the right to construct its Unes over pri- 
vate property, or the right of way of any railroad company, without con- 
sent of the owner. 

[Ed. Note. — Por other cases, see Eminent Domain, Cent. Dig. §§ 35-48 ; 
Dec Dig. (S=>10.] 

In Equdty. Suit by the Western Union Telegraph Company against 
the Atlanta & West Point Railroad Company. On motion to dismiss 
bill. Motion granted. 

<@;;;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
227 F.— 30 
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Wm. L. Clay, of Savannah, Ga., for plaintiff. 
R. E. Steiner, of Montgomery, Ala., and Sanders McDaniel, of 
Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This is a bill filed by the Western 
Union Telegraph Company, hereaf ter called the Telegraph Company, 
a corporation created and existing under the laws of the state of New 
York and a citizen and résident of that state, against the Atlanta & 
West Point Railroad Company, hereafter called the Railroad Company, 
a corporation created and existing under the laws of the state of 
Georgia and a citizen and résident of the Northern district of Georgia, 
to enjoin the Railroad Company from removing the Telegraph Com- 
pany, its wires, pôles, telegraph instruments, etc., from and ofï of 
the right of way of the Railroad Company. 

It appears from the bill that the Telegraph Company has occupied 
the right of way of the Railroad Company with its pôles and wires, 
and the offices of the Railroad Company with its instruments and 
appliances necessary for the transmission of messages, for many 
years. According to the bill the origin of this situation between the 
parties is somewhat doubtful, except that it is definitely alleged that 
the Telegraph Company and its predecessors hâve had their Unes 
along the right of way of the défendant Railroad Company for a long 
period of time. 

It is alleged on information and belief that between the years 1850 
and 1860, or prior thereto, the Atlanta & West Point Railroad Com- 
pany permitting and not objecting thereto, the American Telegraph 
Company, or the Washington & New Orléans Telegraph Company, 
or some other telegraph company, established and maintained a line 
of telegraph wires along the right of way of the défendant Railroad 
Company, and that it then became a component and important per- 
manent part or link of the plaintifï's telegraph System in the state of 
Georgia and other states, which line, it is alleged, was intended to be 
and is of unlimitéd duration and existence, and that the telegraph line 
was operated upon and along the Railroad Company's right of way. 

It is then alleged that during the year 1861, or thereabouts, the 
American Telegraph Company, the Washington & New Orléans Tele- 
graph Company, and other telegraph companies having and operating 
telegraph Unes in Georgia and other states which had seceded from 
the Union, confederated, and a hew telegraph company, which was 
called the Confederate Telegraph Company, took over, acquired, op- 
erated, and became seised and possessed of the telegraph Unes along 
the right of way of the défendant Railroad Company, and that they 
became a part of the System of the Confederate Telegraph Company, 
operating throughout the Southern States, and as a common carrier 
transmitted messages over its Unes until 1865, when the line or Unes 
were acquired, taken over, and operated by the American Telegraph 
Company. 

It is then alleged that during the year 1865 the Confederate Tele- 
graph Company conveyed and assigned to the American Telegraph 
Company ail its Unes and telegraphing property in the state of Georgia 
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and other states, including its lines upon the right of way of the de- 
fendant Railroad Company, and that the American Telegraph Company, 
which, it is alleged, acquired thereby a perpétuai, irrévocable, and 
assignable easement or right to construct, maintain, and operate the 
same, operated said lines until 1866, when the American Telegraph 
Company transferred and conveyed its lines and property, including 
the line or lines constructed and operated along the defendant's right of 
way, and said easements, to the plaintiff, the Western Union Telegraph 
Company. 

A Company called the Southern Telegraph Company, in 1884, ac- 
cording to the allégations of the bill, constructed and operated a tele- 
graph line along the defendant's right of way, and this company, on a 
proceeding in the United States Circuit Court of Virginia, went into 
the hands of receivers. It had issued bonds for a large amount, and, 
having defaulted in interest, there was a foreclosure of the mort- 
gage. There was, according to the bill, an ancillary proceeding in the 
United States Circuit Court for the Northern District of Georgia, at 
Atlanta, in which a decree, previously entered in Virginia, was entered 
and confirmed, foreclosing the mortgage and appointing cbmmissioners 
to sell; that there was a sale by commissioners duly appointed, the 
sale embracing extensive telegraph lines in the Southern States, in- 
cluding its lines on the right of way of the Atlanta & West Point 
Railroad Company. The Farmers' Loan & Trust Company, pursuant 
to the decree, joined with the commissioners in the conveyance of the 
property, which, at its sale, was bought by the New York & Southern 
Telegraph Company, a corporation of New York, which company, in 
August, 1888, conveyed the same to the plaintiff, the Western Union 
Telegraph Company. It is alleged that the receivers of the Southern 
Telegraph Company operated the lines of that company during the 
receivership. 

The plaintiff Telegraph Company seems to hâve occupied the tele- 
graph lines then acquired by it over and along the right of way of the 
défendant Railroad Company until the year 1891, when an agreement 
was entered into between the Telegraph Company and the Western 
Railway of Alabama and the Atlanta & West Point Railroad Company, 
jointly and severally. It is recited in the beginning of the agreement 
that: 

"The Railroad Companles own or control and operate a contlnuous Une of 
railroad from Atlanta, Georgia, to Selma, Alabama, along which railroad the 
Telegraph Company owns lines of telegraph pôles and wires, which are now 
operated by the Telegraph Company under the agreement hereinafter men- 
tloned ; and whereas, it is désirable In the interest of both parties hereto that 
a new agreement shall be entered into between them providlng for their eu- 
larged wants," etc. 

This contract is of some length, and has provisions concerning the 
construction and opération of lines of telegraph and the respective 
rights and duties of the parties with référence thereto, ànd contains 
nothing very material to the décision of this case until we corne to 
the sixth paragraph or clause of the agreement. That is as follows: 

"Tbe Kailroad Comiianies, so far as they legally may, hereby grant and agrée 
to assure to the TelegiapU Company the exclusive right of way ou, along, and 
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under the Unes, lands, and bridges, and on both sides of the tracks, of the 
railroads now or hereafter covered by this agreement, and any extensions and 
branches thereof, for the construction, maintenance, opération, and nse of 
Unes of pôles and wires, and underground or other Unes for commercial or 
pubUc use or business, with the riglit to put up or construct, or cause to be 
put up or constructed, from time to time, such additlonal wires and such addi- 
tlonal Unes of pôles and wires and underground or other Unes as the Tele- 
graph Company may deem expédient, and which may not in any way inter- 
fère wltU, impede, or hinder the opération of the Railroad Companies ; and 
the Railroad Companies agrée to clear and keep clear said right of way of 
ail trees, undergrowth, and other obstructions to the construction and main- 
tenance of Unes and wires provided for herein, and the Railroad Companiea 
wiU not transport men or material for the construction, maintenance, or opéra- 
tion of a Une of pôles and wlre or wires or underground or other Unes in 
compétition wlth the Unes of the Telegraph Company, party hereto, except 
at and for the Railroad Companies' regiUar rates, nor will they furnlsh for 
any competing Une any facilitles or assistance that they may lawfuUy witli- 
hold, nor stop thelr trains nor distribute material therefor at other than 
regular stations: Provided, always, that in prûtecting and defending the ex- 
clusive grants conveyed by this contract the ïelegraph Company may use and 
proceed in the name of the Railroad Companies, or any of the companies con- 
troUed by them, but shall indemnify and save harmless the Railroad Com- 
panies and said companies controUed by them, from any and ail damages, 
costs, charges, and légal expenses incurred therein or thereby." 

They then provided in the twelfth paragraph or section ci the con- 
tract as f ollows : 

"The provisions of this agreement shall supersede the foUowlng agreements 
from and after the date hereinafter written, upon which this agreement 
takes effect, to wit: (1) Agreement dated November 16, 1865, between the At- 
lanta & West Point Railroad Company and the American Telegraph Com- 
pany. (2) Agreement dated March 6, 1866, between the Montgomery & West 
Point Railroad Company and the American Telegraph Company, and any 
other agreements between the parties hereto or thelr predeeessors, respec- 
tlvely, in the ownershlp or control of thelr respective properties." 

Then in the thirteenth paragraph or section is this stipulation: 

"The provisions of this agreement shall be and continue in force for and 
durlng the term of ten (10) years from the Ist day of February, 1891, and shall 
continue after the close of said term untll the expiration of one (1) year after 
written notice shall hâve been given after the close of said term by elther 
party to the other of an intention to terminate the same, and in case of any 
dlsagreement concernlng the true intent and meaning of any of said provisions, 
the subject of such différence shall be referred to three arbitrators, one to 
be chosen by each party hereto and the thlrd by the two others chosen, and_ 
the décision of such arbitrators or of a majority thereof shaU be final and' 
conclusive." 

On January 26, 1902, the plaintiff Telegraph Company and the 
défendant Railroad Company and the Western Railway of Alabama, 
the two latter jointly and severally, entered into a contract which 
commences as f ollows : 

"Whereas, the Railroad Companies own or control and operate a continuous 
Une of railroad between Atlanta, Ga., and Selma, Ala., along which railroad 
the Telegraph Company owns Unes of telegraph pôles and wires which are 
now operated by the Telegraph Company under an agreement between the 
parties hereto, dated the seventeenth (17th) day of January, 1891, the original 
term of which hae expired, and it is désirable in the Interest of both parties 
hereto that a new agreement be entered into between them." 
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The contract then proceeds very much like the contract of 1891 until 
it cornes to the sixth paragraph of the agreement again, and that par- 
agraph is as f oUows : 

"The Railroad Companles, so far as they legally may, hereby grant and 
agrée to assure to the Telegraph Company the exclusive rlght of way, on, 
along, and under the Une, lands, and bridges on both sldes of the tracks of 
the rallroads now or hereafter covered by thls agreement, and any extensions 
and branches thereof, for the construction, maintenance, opération, and use 
of Unes of pôles and wires, and underground or other Unes for commercial or 
public télégraphie and téléphonie uses or business, wlth the rlght to put 
up or construet, or cause to be put up or constructed, from time to time, such 
addjtlonal wires and such addltional Unes of pôles and wlres and under- 
ground or other Unes, and to Ucense the use of its pôles for such wires, as the 
Telegraph Company may deem expédient and which may not in any way 
interfère wlth, Impede, or hlnder the opération of the Railroad Companies; 
and the Railroad Companies agrée to clear and keep clear said rlght of 
way of ail trees, undergrowth, and other obstructions to the construction 
and maintenance of Unes and wlres provided for herein, and the Railroad 
■Companies will not transport men or material for the construction, main- 
tenance, or opération of a Une of pôles and wire or wlres or underground or 
other Unes in compétition wlth the Unes of the Telegraph Company, party 
hereto, except and for the Railroad Companies' regular rates, nor will they 
furnish for any competlng Une any facilities or assistance that they may 
lawfuUy wlthhold, nor stop their trains nor distrlbute material therefor at 
-other than regular stations: Provided, always, that in protecting and de- 
fending tbe exclusive grants conveyed by this contract the Telegraph Com- 
pany may use and proceed in the name of the Railroad Companies, or any of 
-the companies controUed by them, but shall Indemnify and save harmless the 
Railroad Companies and said companies controUed by them, from any and ail 
damages, costs, chargés, and légal expenses incurred thereln or thereby." 

In the twelf th paragraph of this agreement it is provided that : 

"The provisions of this agreement shall supersede said agreement hereln- 
before mentioned, dated the 17th day of January, 1891, between the parties 
iiereto, and any other agreements between the parties hereto or their prede- 
cessors respectively in the ownership or control of their respective prop- 
*rties." 

And in the thirteenth paragraph it is provided that : 

"The provisions of this agreement shall be and continue In force for and 
■durlng the term of seven (7) years from the Ist day of February, 1902, and 
shall continue after the close of said term until the expiration of one (1) year 
after written notice shall be given after the close of said term by either party 
to the other of any intention to terminale the same, and in case of any dls- 
agreement conceming the true intent and meaning of any of said provisions, 
the subject of such différence shall be referred to three arbitrators, one to be 
chosen by each party hereto and the third by the two others chosen, and 
the décision of such arbitrators or a majority thereof shaU be final and 
«onclusive." 

The eleventh paragraph of the plaintiff's bill is as follows : 

"Tour orator and Its predecessors In title and estate, for more than twenty 
<20) years prior to the flUng of this Its blU of complaint, bave been continuous- 
ly seised and possessed, and hâve contlnuously constructed, malntained, and 
operated. Unes of telegraph along the railroad of the défendant and extending 
coDtinuously from the northern to the southern termini of defendant's said 
raUroad, one of said Unes of telegraph being situate on the eastern side of the 
tracks of défendant or on the left-hand side of those tracks golug south, the 
other Une being situate on the western side of the tracks of défendant or 
A)o. the right-hand side of those tracks south ; and your orator and its predeces- 
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sors in tltlo and estate hâve for more thaii twenty (20) years been continuously 
seised and possessed of, and your ortator is now seised and possessed of, a 
perpétuai, Irrévocable, assignable easement or rlght to construct, reeonstruct, 
maintain, and operate Its said Une of telegraph along defendant's Une of rail- 
road. 

"Your orator's sald Unes of telegraph, and its said offices and each of 
them, as now existing, and the présent location of said Unes of telegraph, and 
each of them, are hereafter more fuUy described. 

'•The said Unes of telegraph as they exist at présent are substantially the 
same as the telegraph Unes originaUy constructed, and the location of each 
telegraph Une Is substantially the same as the original location occupied at 
time of original construction. 

"The sald Unes of telegraph, and each of them, were orlginally constructed, 
and hâve since been continuously reconstructed, operated, and maintained, 
by your orator and Its predecessors in title and estate at great cost and ex- 
pense to your orator and its sald predecessors, for the purpose of forming a 
part of their respective Systems of telegraph and a component part thereof, 
and a necessary Connecting llnk therein, to enable your orator and its pred- 
ecessors to fulflU the purpose for whlch they were respectively organized 
and incorporated, to transmit messages over said Unes, and each of them, 
for the publie, and, since the acceptance by your orator of the provisions of 
the above-mentioned act of Congress of the United States dated June 24, 
1866, to transmit messages as therein provlded and requlred, and to transmit 
telegrams over sald Unes pertinent to the maintenance and opération of the 
telegraph Unes and business of your orator and its predecessors in title ; and 
said telegraph Unes hâve been continuously so used by your orator and Its 
predecessors from the time of the original construction of said Unes, and 
each of them, to the présent time, ail of whlch was well known to ail persons, 
Ineludlng défendant, ownlng and havlng any Interest, easement, or rlght 
in, to, or upon the land upon and over which sald Unes of telegraph were 
orlginally constructed, and hâve been and now are maintained, and operated ; 
yet the said défendant dld not durlng ail of sald time, until as herelnafter 
mentloned wlthln the last few months, object to the construction, reconstruc- 
tion, maintenance, 'and opération of sald telegraph Unes, but, on the con- 
trary, assented thereto wlth the knowledge that said Unes of telegraph, and 
each of them, so constructed and maintained, would become a permanent 
part bf the telegraph System of your orator and of Its predecessors in title 
and that sald Systems of telegraph, and each of them, were to be of permanent 
and perpétuai duration; nor bas any person other than défendant ownlng or 
havlng any Interest In the land upon whlch your orator's said telegraph Unes 
hâve been and are constructed and maintained ever objected to the con- 
struction, reconstruction, maintenance, and opération thereof, but bave either 
assented thereto and permitted the same, or are by their silence and failure 
to object now estopped from objectlng thereto." 

There are other paragraphs making substantially, but in différent 
ways, the same allégation. It is alleged in various ways that the 
plaintiff, since the year 1866, when it, the plaintiff corporation, ac- 
quired the rights claimed, has continuously constructed, reconstructed, 
maintained, and operated its Unes along the defendant's right of way, 
without substantially changing the location thereof upon or along said 
right of way, so that the location of said telegraph lines, pôles, super- 
structures, supports, wires, fixtures, and attachments occupy to-day 
substantially the same location on or along said right of way as they 
occupied at the time the telegraph Company took possession thereof. 
In substance the plaintiff allèges that, notwithstanding the contracts 
made and entered into between it and the défendant company, it has 
had ail along and still has a right in and to the occupancy of the right of 
'vay of the défendant company with its pôles; that it not merely 
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owned its pôles, wires, etc., but that it has and owns an easement in 
the right o£ way which it has so long occupied. The Telegraph Com- 
pany claims that the contracta between it and the défendant Railroad 
Company were mère working agreements, and did not, by their terms, 
fix a period, or attempt to do so, when the right to occupy the right 
of way with its pôles, wires, etc., should cease. It allèges, also, that 
the attitude, demand, and purpose of the défendant Railroad Company 
hâve placed a cloud upon its rights and title in and to the easement 
which it claims upon and along the defendant's right of way, and 
constitute a menace to the opération of its telegraph Hnes on the de- 
fendant's right of way and property and its ability to serve the public 
and the government as a common carrier. 

The plaintiff then claims that it acquired certain rights under 
the act of Congress approved July 24, 1866 (14 Stat. 221, Rev. St. § 
5263 et seq.). This act of 1866, the provisions of which it accepted 
in writing June 5, 1867, is claimed to be the basis for certain fédéral 
rights growing out of it. Its claim in this respect, the Telegraph Com- 
pany says, constitutes a controversy under the Constitution and laws 
of the United States, upon the détermination of the validity and con- 
struction of which the resuit of this case may dépend. The matter 
for détermination in respect to this statute of 1866 is stated in this 
way: 

"(a) What is the true construction, force, and efCect of title 65 of the Re- 
vised Statutes of the United States? What right, title, or Interest was thereby 
glven, was possessed during the time herelnbefore mentioned, and is now 
possessed, by the United States in your orator's telegraph Unes, property, 
effects, and easements upon or along defendant's right of way? 

"(b) What was the effect of the contracts entered into t^etween your orator 
and défendant, dated January 17, 1891, and March 26, 1902, herelnbefore 
mentioned, and how must those contracts be eonstrued In connection with 
title 65 of the Revised Statutes of the United States? 

"(e) And is not the défendant, by virtue of the sald law of the United 
States embodied In title 65 of the Revised Statutes, prevented f rom removing, 
damaging, Impalring, or interfering with your orator's telegraph Unes, proper- 
ty, and effects upon or along defendant's right of way, and with the con- 
struction, maintenance, and opération of said Unes, or from interfering with 
the opération by your orator of Its said telegraph Unes upon or along defend- 
ant's right of way? 

"(d) And is not your orator by the same law required and compelled to 
maintain and operate its sald Unes of telegraph upon or along defendant's 
right of way?" 

The allégations in référence to the injury which the plaintiff ap- 
prehends, necessitating its applying for an injunction, are as follows : 

"On the 2d day of July, 1913, the said Atlanta & West Point Railroad Com- 
pany and the Western Rallway of Alabama notified your orator that they 
and each of them desired to cancel the last-named working agreement dated 
March 26, 1902. ïhereafter your orator notified the sald défendant that, 
possessing an irrévocable, assignable, perpétuai easement or right to maintain 
and operate its said Unes of telegraph upon and along the defendant's right 
of way, which easement would continue to exist after the expiration of said 
working contract, it would continue to maintain and operate its said Unes of 
telegraph upon or along its said right of way, and offered to enter into a new 
«ontract with défendant for reciprocal sertice if the défendant desired, and 
if satisfactory tenus could be agreed upon. Thereafter negotiatlons for a 
new contract were entered upon, but your orator and the défendant hâve 
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beeri unable to agrée upon terms for a new worklng agreement The defend- 
unt lias notifled your orator that It dénies that your orator bas a perpétuai, 
irrévocable, assignable easement and right to maintain and operate its teie- 
grapti lines upon or along Its rlght of way, and dénies that It wlll be under 
any obligation to perform any service for your orator, déclines to perfonn 
any service for your orator after the termlnatlon of the présent contract, 
which, by mutual agreement, has been extended to and including Aprll 3, 
1915. The défendant has further advised your orator that It dénies that your 
orator has any right whatever on or along its right of vray, and demands that 
upon the termination of the présent worklng contract the said telegraph lines, 
pôles, vcires, structures, and implements of your orator be removed from their 
présent location, and that your orator deisist thereafter from constructing, re- 
constructing, maintaining, and operating said telegraph lines, and each of 
them, upon or along defendant's right of way, and desist from operating the 
telegraph stations, oiHces, and dépôts of your orator now established, main- 
tained, and existing upon and along defendant's said right of way, and hâve 
intimated that, should your orator fail to comply with its said demands and 
requests, it will interfère with and remove, or attempt to remove, said tele- 
graph Unes, pôles, wires, structures, instruments, and properties of your ora- 
tor from their présent location, and interfère with the opération by your 
orator of its said telegraph offices, dépôts, and stations upon or along de- 
fendant's right of way." 

It is claimed in the bill that it is necessary for the Telegraph Company 
to resort to equity : ■ 

(a) To obtain the f uU and complète relief to which it is entitled. 

(b) To avoid a multiplicity of actions and vexations ^lnd expensive 
litigation. 

(c) To avoid large damages, pains, and penalties to which it might be 
subjected for its failure to furnish telegraph service to the public and 
to the government. 

(d) To prevent by decree of this court any discontinuance of, or in- 
terférence with, its telegraph service upon or along the defendant's 
property. 

(e) To obtain a decree of this court lifting the cloud upon its title and 
interest in its said easements or rights, and f uUy, finally, and completely 
determining and establishing its said easement upon or along the de- 
fendant's right of way. 

(f) In case there, should be a final decree, if the rights claimed are 
not irrévocable, assignable, and perpétuai, and will not become so unless 
compensation be paid by the plaintiff to the défendant, or that the de- 
fendant is entitled to compensation, that the decree be rendered deter- 
mining the amount of such compensation, if any, which should be paid 
by the Telegraph Company to the Railroad Company for the purpose of 
obtaining an irrévocable, assignable, and perpétuai easement over the 
property in question. 

(g) That in any event it will be necessary that the court should retaiii 
control of this litigation for the purpose of preventing interférence with 
the plaintif! in its occupancy of the defendant's right of way until it can 
hâve a decree or judgment determining what it shall pay the défendant 
for the use of said right of way and a decree determining the amount 
of compensation to be paid by défendant to plaintiff for the temporary 
support of its said telegraph wir^es on the cross-arms, pôles, and fixtures 
of the plaintiff upon or along the defendant's right of way and for the 
maintenance and repair thereof by your orator, should défendant désire 
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said wire to remain temporarily upon said pôles, and restraining the de- 
fendant from maintaining and repairing such wires owned by it, inas- 
much as it would be injurious to said telegraph lines and to the public 
service to permit two différent sets of employés, employed by two dif- 
férent masters, to attempt to repair and work upon said telegraph lines. 

(h) To prevent the immeasurable and irréparable loss and damage 
which the Telegraph Company would sustain, should its lines of tele- 
graph along the def endant's right of way be destroyed, removed, or dis- 
continued, for which damage proper or adéquate compensation could 
not be obtained at law. 

The prayers of the bill then are: (1) For a judgment or decree re- 
moving the cloud on plaintiff's title, as alleged ; (2) for a judgment or 
decree enjoining and restraining the défendant from interfering with 
the plaintiff's telegraph lines along the def endant's right of way ; (3) 
in the event it should so happen that the judgment or decree should dé- 
termine that the Telegraph Company's easements, rights, titles and in- 
terest in, upon, under, along, through, or over defendant's right of way, 
property, and houses, or any part thereof, are not irrévocable, assigna- 
ble, and perpétuai, and are not to become so unless compensation be 
made therefor, that a decree be written determining the amount of such 
compensation, if any, which should be paid by the Telegraph Company 
to the Railroad Company ; (4) for a restraining order and for subpœna. 

The case is now heard on motion by défendant to dismiss. The 
grounds of said motion are : 

First. That there is an insufficiency of facts mentioned in the bill and 
the exhibits thereto to maintain an équitable cause, because the alléga- 
tions in the bill do not entitle the plaintiff to the measure of relief 
sought, or to any relief. That there are no well-pleaded facts in the bill 
justifying the plaintiff's assertion of and claim to a perpétuai easement 
or other right or interest entitling it to occupy by its lines of telegraph 
defendant's right of way, etc. That the allégations in the bill state no 
valid équitable cause of action in favor of plaintiff under the laws and 
statutes of the United States, that the acts of Congress pleaded and 
plaintiff's acceptance thereof give no easement, right, or title to occupy 
defendant's right of way, etc., against its wishes and without its con- 
sent, and that there is no foundation for the plaintiff's claim (through 
alleged fédéral right) to remain upon and occupy defendant's right of 
way, nor does plaintiff make in said bill a valid and real fédéral ques- 
tion pertinent to its assertion of équitable rights, calling for équitable 
relief, but the questions sought to be set up are moot and spéculative. 
That there are contained in the bill no sufficient and -requisite averments 
of fact, justifying and substantiating the alternative cause of action 
sought to be set up, that there are no facts properly alleged which en- 
title complainant to hâve decreed by the court an easement or other 
right or interest by the payment of money to the défendant, etc. That 
plaintiff has failed to show by any well-pleaded facts that it has any 
easement, ail of its allégations with respect thereto being unsupported 
conclusions. Indeed, if it has the right of condemnation, the statutes 
of the State are adéquate for the exercise of this power, and a resort to 
equity is unitecessary. 
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Second. That there is a misjoinder of asserted causes of action in 
the bill, for that there are united therein several claims so différent in 
character and so inconsistent each with the other as to render it im- 
proper that they should be litigated in the same cause, That the bill is 
not only multifarious, but also duplicitous. 

Third. That the matters and things appearing upon the face of the 
bill affirmatively show that there are no équitable causes of action set 
out therein, and plaintiff by its own averments is deprived of any of the 
équitable relief sought. That the bill shows that the plaintiff has no 
perpétuai, irrévocable, and assignable easement ; that it has no equity 
which would justify the court in decreeing in its favor an easement up- 
on the payment of money to the défendant ; that it has no right to oc- 
cUpy the defendant's right of way, etc., by virtue of any right which the 
government of the United States may hâve. That the allégations of the 
bill and exhibits thereto conclusively show that plaintiff" was a tenant 
or a licensee upon the right of way and other premises of the défendant, 
and that such tenancy and license hâve expired. 

Fourth. That the bill shows that the plaintiff has complète remedy 
at law. 

[ 1 ] The first question that arises in this case is : "What do the con- 
tracts between the plaintiff and défendant mean?" Were the agree- 
ments such that thereby and therein a term was provided as to which 
the Telegraph Company should hâve the right to occupy the defend- 
ant's right of way with its pôles and wires, and the Railroad Company's 
dépôts and offices with its apparatus and appliances for transmitting 
messages, or were they, as contended by the Telegraph Company, mère 
working agreements concerning the manner in which the business of 
the companies should be carried on and with référence to the rights of 
the parties respectively as to the manner of conducting this business 
during the period named in the agreement? 

It is only necessary to construe the last agreement between the par- 
ties, because it is the last, and because it is the expiration of that agree- 
ment which gives the Railroad Company the right, if it has it, to require 
the Telegraph Company to cease to occupy its right of way, dépôts, etc. 
I think the language of the whole agreement tends to show very conclu- 
sively that the agreement covered the right to occupy the rights of way 
of the Railroad Company, and it is to this right that the limitation peri- 
od of the contract applied. Not considering other parts of the agree- 
ment, I think the language of paragraph 6 is sufficient to show that this 
was meant. The language of this paragraph is : 

"The Hailroad Companies, so far as they legally may, hereby graiit and 
n'^ree to assure to tlie Telegraph Company the exclusive right of way, oa, 
aloug, anU uiiiler the Une, lands, and bridges on both sirtes of the tracks of 
the rallroads now or hereafter covered by this agreement, and any extensions 
and branches thereof, for the construction, maintenance, opération, and use 
of Unes of pôles and wires, and underground or other Unes for commercial or 
public télégraphie and téléphonie uses or business, with the right to put up 
or construct. or cause to be put up or eonstructed, fi'om thue to tlme, such 
additional wires," etc. 

I do not see how any other meaning can be put upon this clause of 
the contrjict tlian that, at the tinie this last contract was cutered into. 
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in 1902, the Telegraph Company realized and understood that it had 
no légal right upon the Railroad Company's right of way, or at ail 
events that any right it might hâve claimed was se doubtful that it 
entered into this contract for the additional seven years' occupancy of 
the right of way and the additional rights mentioned in the agreement 
as to one year's additional occupancy, notice, etc. The acceptance of 
an agreement containing this language granting a right of way along 
the Railroad Company's line by the Telegraph Company shows neces- 
sarily that it either did not consider that it had that right before, or 
that it was so doubtful as to justify it in entering inio this agreement. 
It is perfectly clear that the rights of the plaintiflf to occupy the de- 
fendant's right of way and its dépôts and offices is ended, and was 
ended when this bill was filed, and that the Railroad Company bas the 
right to insist that the Telegraph Company remove its pôles, wires, 
and fixtures and office apparatus from its right of way and dépôts. 
It is unnecessary to consider what the Telegraph Company's prescrip- 
tive rights would bave been to occupy the Railroad Company's right 
of way, considering the length of time it had been there, if thèse con- 
tracts had not been made. I think it perfectly clear that after thèse 
agreements were entered into the Telegraph Company became the ten- 
ant or licensee of the Railroad Company, and that its tenancy or rights 
as a licensee were terminated and ended by the expiration of the period 
named in the last agreement. 

[2] I am wholly unable to see how any rights can be claimed in 
behalf of the Telegraph Company from the act of Congress of 1866. 
That act provides that any telegraph company then organized, or which 
may be thereafter organized under the laws of any state in the U-nion, 
shall bave the right to construct, maintain, and ope rate lines of tele- 
graph through and over any portion of the public domain of the Unit- 
ed States and along any military or post roads of the United States, 
which bave been or may hereafter be declared sucb by act of Con- 
gress, and over, under, or across the navigable streams or waters of 
the United States, provided they are so constructed as not to obstruct 
the streams or interfère with travel along the military and post roads. 
It then gives the right to use matçrial from the public lands necessary 
for the construction, maintenance, and opération of its lines, and pro- 
vides that it may pre-empt and use such portion of the unoccupied pub- 
lic lands subject to pre-emption through which its lines of telegraph 
may be located as may be necessary for its stations, not exceeding 
40 acres for each station, such stations not to be less than 15 miles 
apart. The second section provides that télégraphie communications 
between the several departments of the government of the United 
States and their officers and agents shall, in their transmission over 
the lines of any of said companies, bave priority over ail other busi- 
ness, and shall be sent at rates to be annually fixed by the Postmaster 
General. The third section provides that the rights granted by this 
act shall not be transferred or assigned by any company acting under 
this act to any other corporation, association, or person : Provided 
that the Onited States may, after the expiration of five years from 
the date of the passage of the act, purchase ail the telegraph lines, 
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property, and efFects of any or ail of said companies at an appraîsed 
value, to be ascertained by five compétent, disinterested persons, two 
of whom shall be selected by the Postmaster General and two by the 
Company, and one by the four previously selected. And section 4 pro- 
vides that, before any telegraph company shall exercise any of the 
powers or privilèges conferred by this act, it shall file its written ac- 
ceptance with the Postmaster General of the restrictions and obliga- 
tions required by this act. 

This, as stated above, the Western Union Telegraph Company did 
in 1867. The only ground which bas been urged hère, so far as I un- 
derstand the argument in favor of the rights under this act of Con- 
gress, is that Congress may, at any time, require the company to sell 
to it, and if its lines be interfered with and disintegrated, and especially 
this line over the Atlanta & West Point Railroad be taken from it, 
that it would be unable to comply with that to which it claims it bas 
obligated to the government, that it could purchase the property at an 
appraised value whenever it should désire. A number of cases hâve 
dealt with the rights thus claimed under the act ofl866, but I think it 
is almost unnecessary to consider any of them, except the case of 
Western Union Telegraph Company v. Pennsylvania Railroad Com- 
pany et al., 195 U. S. 540, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 
517. That case deals so fuUy with the questions involved, and, in the 
opinion by Mr. Justice McKenna, recites so fully àll previous cases on 
the subject and the questions involved, that considération of any other 
cases would be useless. Perhaps it will sufficiently appear what was 
decided in that case by the headnotes, which are as follows : 

'•The act of Congress of July 24, 18C6 (14 Stat. 221, Rev. St. § 5263 et seq.), 
giving telegraph companies the rlght to construct and operate their Une» 
through, along, and over the public domain, military or post roads, and navi- 
gable waters of the United States, was a legitlmate régulation of commercial 
lutercourse by telegraph among the states and appropriate législation to 
v.-arry Into exécution the power of Congress over the postal service; it was 
merely an exercise of national power to withdraw such lutercourse from state 
control and interférence. 

•'ïhls court has already held in Pensacola Telegraph Co. v. Western Union 
Tel. Co., 96 U. S. 1 [24 L. Ed. 708], and Western Union Tel. Co. v. Ann Ar- 
bor Railroad Co., 178 U. S. 239 [20 Sup. Ct. 867, 44 L. Ed. 1052], and now fol- 
lows those décisions, that the act of .July 24, 1866, does not eoufer upon tele- 
graph companies the rlght to enter upon private property without the consent 
of the owner, or grant them the rlght of eminent domain. 

"A railroad's rlght of way is property devoted to a public use, and has 
often been called a hlghway, and as sucU Is subject, to a certain extent, to 
State and fédéral control; but It Is so far private property as to be entitled 
to the protection of the Constitution, so that it can only be taken under the 
power of eminent domain, and a condition précèdent to the exercise of the 
power of eminent domain is that the statute conferring it make provision 
for compeusatlng the owner." 

This case construes the act of July, 24, 1866, not only as it relates 
to the right of the Telegraph Company to occupy the right of way 
of a railroad, when it has once obtained it, continuously and perma- 
nently under the terms of this act (which I understand to be the Tele- 
graph Company"s claim hère), but also as to the right of the court 
to deal with the matter of compensation, if the Railroad Company is- 
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entitled to compensation as a condition to its use and occupancy by 
the Telegraph Company, and to ascertain and détermine, in an équitable 
proceeding, the amount of such compensation. Mr. Justice McKenna, 
in the opinion, quotes from Pensacola Telegraph Co. v. Western Un- 
ion Tel. Co., 96 U. S. 1, 24 L. Ed. 708, as follows (195 U. S. 562, 569, 
573, 25 Sup. et. 138, 141, 142, 49 L. Ed. 312. 1 Ann. Cas. 517): 

" 'It [the act of 1866] gives no foreign corporation the right to enter upon 
private property without the consent of the owner and erect the necessary 
structures for its business, but it does provide that, whenever the consent of 
the owner is obtained, no state législation shall prevent the occupation of 
post roads for telegraph purposes by such corporations as are willing to avail 
themselves of its privilèges.' And again (96 Û. S. 12); 'No question arlses as 
to the authority of Congress to provide for the appropriation of private prop- 
erty to the uses of the telegraph, for no such attempt bas been made. The 
use of public property alone is granted. If private property is required, it 
must, so far as the présent législation is concemed, be obtained by private 
arrangement with its owner. No compulsory proceedings are authorlzed. 
State sovereignty under the Constitution is not interfered with. Only national 
privilèges are granted.' " 

Further on in the opinion Mr. Justice McKenna uses this language : 

"But in the act of July, 1866, there Is not a word which provides for con- 
demnation or compensation. 'The rule that when a right is glven ail the 
means of exercising it are ^ven does not, as we hâve seen, apply to the es- 
tent contended for by the Telegraph Company. The exercise of the power of 
eminent domain is against common right. It subverts the usual attributes of 
the ownershlp of property. It must, therefore, be glven in express terms or 
by necessary Implication, and this was the reasoning In the Pensacdla Case 
and applled dlrectly to the act of 1866. We may repeat the language of the 
court: 'If private property is required, it must, so far as the présent législa- 
tion is concerned, be obtained by private arrangement with its owner. No 
compulsory proceedings are autborized.' " 

And before concluding the opinion this additional expression is used : 

"It follows from thèse views that the act of 1866 does not grant the right to 
telegraph companies to enter upon and bccupy the rights of way of rallroad 
compaules, except with the consent of the latter, or grant tbe power of emi- 
nent domain." 

Considering this décision by the Suprême Court, it seems entirely 
unnecessary to consider further the question as to the rights the Tele- 
graph Company gets by virtue of the act of 1866, and its acceptance 
of the same. It could not occupy and use the right of way of the 
Railroad Company without its consent, and that consent was obtained 
for a limited period of time, which time has expired. So far as this 
act of 1866 is concerned, the Telegraph Company cannot, by any of 
its provisions, condemn property of the Railway Company. 

Another contention hère, however, is, as I gather from the argu- 
ment and the brie f s, that the court, independently of this act and un- 
der its gênerai power as a court of equity, may provide compensation 
to the Railroad Company for the Telegraph Company's occupancy of 
its right of way, and, further, that the court may, by injunction, pre- 
vent the Railroad Company from removing the Telegraph Company 
and its pôles, wires, and gênerai equipment from its right of way and 
dépôts until such proper compensation can be ascertained and decreed. 
This question was presented to the Circuit Court of Appeals for the 
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Sixt'h Circuit, in Western Union Telegraph Company v. Ann Arbor 
R. Co., 90 Fed. 379, 33 C. C. A. 113. That court, through Circuit 
Tudge Taft, said, after quoting from Pensacola Tel. Co. v. W. U. 
ïel. Go. : 

"The autborlty establlshes, If authorlty were needed, that the telegraph 
coinpany cannot occupy the Une of defendant's rallroad without the consent 
of défendant, or the consent of some predecessor In title, whlch Is bindlng on 
the défendant. Thls, we hâve seen, is wanting. The suggestion, however, seems 
to be, if we understand it, that, beeause of the public necessitles, the court 
ought to use its Injunctlon process and shape its deeree so as to efCect an 
équitable condemnation of the easement of way. The court bas no such 
power." 

To sum up this whole case, it is this: The Telegraph Company 
voluntarily entered into an agreement with the Railroad Company 
for the occupancy of its right of way for a limited period, and that 
period has expired, and the Railroad Company has the right to demand 
that it cease the occupancy of its right of way. Its rights are not aided 
by the act of Congress or any fédéral right it may hâve, and, further, 
it is not the province of this court to condemn land, or to condemn 
rights in land, as hère claimed. 

I do not tliinl< that the plaintiff's bill states a case upon which any 
recovery can be had, or any deeree in its favor granted. The resuU 
is that the bill must be dismissed. 



In re HOAQ. 

(District Court, S. D. New York. July 6, 1915.) 

tSANKRUPTCT ig=396— ASSETS PASSINO TO TbUSTEE— CiTT PENSION— "VESTED 
1{ I Girr"— "BotTNTY. " 

Where payments to a bankrupt were made by the city of New ïork 
under sections 105-167 of its charter (Laws N. Y. 1901, c. 466, as 
amended by Laws N. Y. 1911, c. 669) permltting the board of estlmate 
and appoitionment to retire from active service any employé who shall 
liave served for 30 years and upwards, and who shall become iucapaci- 
tated to perform his dutles, and to award him an annual sum or an- 
iiuity not exceedlng one-half the amount which his annual salary aver- 
aged for the three years before his retlrement, such city pension was 
not a "vested right," but a "bounty granted by the govemment" tlirough 
the munieipallty to encourage persons engaged in the public service, 
flud could be recalled at wlU, and so was not an asset passing to the bank- 
rupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 659-668; 
Dec. Dlg. <Ê=5396. 

l"or other définitions, see Words and Phrases, First and Second Sé- 
ries, Bounty; Vested Right] 

In Bankruptcy. In the matter of Sidney Willett Hoag, bankrupt 
Application to sell a city pension as an asset of the estate. Motion 
<lenied. 

H.3rries A. Mumma, of New York City, for trustée. 
J, Joseph Lilly, of New York City, for bankrupt. 

<g;:3For other cases see same topio & KEY-NUMBER in ail Kejr-Numbered Digeats & Indexes 
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AUGUSTUS N. HAND, District Judge. Application _îs made to 
sell as an asset of the estate a pension payable by the city of New 
York to the bankrupt. The payments to the bankrupt are made under 
sections 165, 166, and 167 of the city charter, which permits the 
board of estimate and apportionment to retire "from active service" 
any officer, clerk, or employé who shall hâve been in the employ of the 
city of New York for a period of 30 years and upwards, and who 
shall bave become physically or mentally incapacitated for further per- 
formance of the duties of his position, and to award him an annual sum 
or annuity, to be fixed by such board, not exceeding, however, one-half 
of the amount which his annual salary or compensation averages for 
the period of three years immediately prior to the time of his retire- 
ment. The comptroller shall pay the annuities granted in monthly in- 
stallments out of the receipts of excise money or liquor taxes belong- 
ing to the city of New York as constituted by this act; such pay- 
ments to continue during the lifetime of the person or persons so re- 
tired. 

The late Justice Bischoff held, in Hammitt v. Gaynor, 144 N. Y. 
S'upp. 123, that such a provision was valid as a method of increasing 
the émoluments of persons in the public service. Justice Greenbaum 
in the same case rendered a similar décision. Hammitt v. Gaynor, 82 
Mise. Rep. 196, 144 N. Y. Supp. 127. Justice Bischoff, in the case 
of Abelloff V. Weiss, reported in the New York Law Journal for 
August 14, 1910, treated the payment of à fireman's pension as exempt 
from exécution under section 1391 of the New York Code of Civil 
Procédure, except as to one-tenth part thereof. Apparently this sec- 
tion must bave been held applicable upon the theory that the pension 
was in the nature of a salary for past services, against which a con- 
tinuing exécution would lie under section 1391 of the Code. 

Such a pension is not, however, under the main current of décisions 
of either the United States or the New York state courts, a vested 
right, but a bounty granted by the govemment through the municipality 
to encourage persons engaged in the public service. Pennie v. Reis, 
132 U. S. 464, 10 Sup. Ct. 149, 33 L. Ed. 426; United States v. 
Teller, 107 U. S. 64, 2 Sup. Ct. 39, 27 L. Ed. 352; Frisbie v. United 
States, 157 U. S. 160, 15 Sup. Ct. 586, 39 L. Ed. 657; People ex rel. 
Price v. Woodbury, 38 Mise. Rep. 189, 77 N. Y. Supp. 241 ; Nagle 
V. Stagg, 15 Abb. Prac. (N. S.) 348; Matter of Friel, 101 App. Div. 
155, 91 N. Y. Supp. 454. It can be recalled at will, and is not, there- 
fore, an asset which passes to the trustée in bankruptcy. 

The discussion in Bliss v. Lawrence, 58 N. Y. 442, 17 Am. Rep. 273, 
apparently assumes that a pension which is for past services is under 
the English law assignable, though the case décides only that an as- 
signment of the salary of a public officer is contrary to public policy 
and void, because he should at ail times bave his salary available to 
enable him properly ta perform his duties. The point, however, is 
not suggested that a pension is not an enforceable contract at ail, but 
essentially a gratuity. This was decided in a case much stronger than 
the présent, when the California Législature had provided for the 
regular application of sums of money from the salaries of police 
officers to establish a pension fund and had afterwards repealed the 
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law. Even under thèse circumstances, the Suprême Court, in Pennie 
V. Reis, 132 U. S. 464, 10 Sup. Ct. 149, 33 L. Ed. 426, held that the 
policeman was without remedy, because the whole pension system 
was a bounty, establishing no -vested rights. Against this the brief 
mémorandum of Justice Bischoff in Abelloff v. Weiss, supra, stands 
alone, and even in that case only a continuing levy upon one-tenth of 
the payments seems to hâve been allowed. 
For the foregoing reasons, the motion must be denied 



In re HOAG. 

(District Court, S. D. New York. October 1, 1915.) 

i. Bankbuptct <ê=>396 — Assets — Rights of Cbeditobs — "Pkopebtt.'* 

Pending a bankruptcy proceeding, a judginent creditor may not proceed 
against the bankrupt's pension as a retlred employé of a clty under tlie 
Bankruptcy Act, or under Code Clv. Proc. N. T. § 1391, provlding that, 
where any wages, debts, earnlngs, salary, Income from trust funds, or 
profits are due and owlng to a judgment debtor, or shall become due and 
owlng, the judgment creditor may apply for, and the court must issue, 
an order dlreeting that an exécution issue against such wages, etc., since 
the pension prior to Its payment Is not "property," but Is a mère bounty 
or gift, which Is neither wages, debts, earnlngs, salary, Income from trust 
funds, nor profits, and, the trustée havlng no right to it, credltors can 
hâve no higher rights. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 659-668; 
Dec. Dlg. <S=»396. 

For other définitions, see Words and Phrases, First and Second Séries, 
Property.] 

'J.. Courts ®=363— Uncted States Ooubts—Jubisdiction— Construction ce 
State Laws. 

On application to the bankruptcy court by a judgment creditor of the 
bankrupt for permission to procure an exécution against the bankrupt's 
pension as a retlred employé of a clty, the bankruptcy court is bouiid 
to conslder the state law clalmed to authorlze such exécution, slnce, while 
the State court may be called upon to décide the question in many in- 
stances, the bankruptcy court is equally charged with the duty of con- 
slderlng what is the law, when any application is made to it. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 939-949; Dec. 
Dlg. <S=>363.] 

In Bankruptcy. In the matter of Sidney Willett Hoag, bankrupt. 
On motion to modify the usual bankruptcy injunction, so as to per- 
mit the owner of a judgment against Hoâg (procured within four 
months of bankruptcy) to issue an exécution under section 1391, Code 
Civ. Proc. N. Y., against the bankrupt's pension as a retired employé 
of this city. Denied. 

See, also, 227 Fed. 478. 

L. L. Lewis, of New York City, for the motion. 
J. J. Lilly, of New York City, for the bankrupt. 

HOUGH, District Judge. [ 1 ] It has been decided in this court that 
Hoag's pension is something against which his trustée in bankruptcy 

.i®::=I''or other cases see saïue topio & KEY-NUMBKK In ail Key-ls'umbered Digedts & Indexes 
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has no claim. The theory of the Judgment creditor is that, since the 
trustée has no claim upon it, he (the creditor), may proceed against 
it as if the bankruptcy did not exist. Very curious results would fol- 
low from this theory; for, if it be correct, Hoag may ultimately be 
discharged from ail his schedule debts, on the theory that he had given 
up ail of his property, and yet not only this creditor, but ail his cred- 
itors, might be left to pursue this pension, notwithstanding the provi- 
sions of the bankruptcy law that the debts themselves were extin- 
guished. 

It is not seen how a judgment against Hoag, or any one else, can be 
extinguished for some purposes, and not extinguished for ail. The 
rights of a creditor of a bankrupt cannot be higher than the right of 
the trustée for those creditors as well as ïor the bankrupt. Logically, 
if the trustée cannot proceed against Hoag's pension, no creditor of 
Hoag can do it. Therefore it is well to inquire why the trustée cannot 
dO proceed. As was well held by Judge Hand, it is because the pen- 
sion is not property of Hoag; it is a bounty or gif t. The periodical 
payments only become property in Hoag's hands when he actually gets 
money or money's worth. The propriety of this holding seems to me 
plain when the language of section 1391 is examined. What accord- 
ing to that statute may be reached are "wages, debts, earnings, salary, 
income from trust funds or profits." A bounty or gift is none of thèse 
things. 

[2] It was said in argument that this question was for the state 
court to décide. Undoubtedly the state court may be called upon to 
décide it in many instances; but this court is equally chargea with 
the duty of considering what is the law when any application is made 
to it, and in this instance it is bound to consider, not only the bank- 
ruptcy law, but the law of the state of New York. 

To me it is perfectly clear that under neither law has the creditor 
any right to proceed against Hoag's pension, and the motion is denied. 
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Plstrlct Court, D. Vennont March 12, 1915.) 

ï. Abatement and Bevivai, i®=5574 — Disuibsai. fob Failubb to Revive. 

Under equity rule 45 (198 Fed. xxx, 115 C. C. A. xxx), providlng that, 
In the event of the death of either party, the court may. In a proper case, 
upon motion, order the suit to be revived by the substitution of the prop- 
er parties, and that, if the successora or représentatives of the party 
fail to make such application within a reasonable time, any other party 
may, on motion, apply for such relief, and the court, upon any such mo- 
tion, may make the necessary orders for notice to the parties to be sub- 
stituted, and for the filing of such pleadings or amendments as may be 
necessary, where, after the death of the plaintlff in a stockholder's suit, 
no motion to revive or continue the suit was made within a reasonable 
time, défendants properly moved to dismiss the bill, as the words "as may 
be necessary," in that rule, do not merely modlfy the words "pleadings or 

©=9For other causes see sam» topis & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
227 F.— 31 
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amenflments," but refer to everything that the eoilrt may do upon motion 
made. 

[Ed. Note.— For other cases, see Abatement and Ravivai, Cent. Dlg. §| 
; 42&-431, 433-440, 442-444; Dec. Dig. ®=»74.] 

2. Abatement and Ebvival ®=»74 — Suits in Equity. 

An "abatement" In equity Is not necessarily a destruction of the suit, 
llke an abatement at law, but Is merely an interruption of the suit, sus- 
pending its progress until new parties are brought before the court, and 
If this Is not done at the proper tlme the court wIU dismiss the suit. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
429-431, 433-440, 442-444; Dec. Dig. ®=74. 

For other définitions, see Words and Phrases, First and Second Séries, 
Abatement.] 

3. Action <©=>1, 16 — Nature oï "Action" — "Cause OB' Action" — Right to 

Bbing Suit." 

An "action" is merely the form in which a cause of action is presented, 
whlle the term "cause of action" is synonymous with "right to bring 
suit," and that right Is based upon the ground or grounds on which an 
action may be maintained. 

[Ed. Note.— For other cases, see Action, Cent. Dlg. §| 1-7, 85-93, 262 ; 
Dec. Dlg. <®=9l, 16.] 

For other définitions, see Words and Phrases, First and Second Séries, 
Action; Cause of Action.] 

4. Abatement and Revival i®=»52 — Actions Which mat bk Revived — Stock- 

holders' suits. 

A stocliholder's suit, in which the biU charges the fallure or refusai of 
the corporation to bring actions for torts against the défendants, is 
capable of revivor, after the death of the original plalntlff, in the name 
of any other shareholder slmilarly sltuated, or in the name of the de- 
ceased plalntlflC's exeeutors, if hls shares of stock hâve descended to 
them, even conceding that actions of tort fail with the death of the 
plain'tlS under the state law, and that the United States, courts obey, in 
respect of abatement and revival, the laws of the state in which they slt, 
slnce the cause of action put forward in a stocliholder's suit is derivatlve, 
and the stockholder's primary right is the right of the corporation, which 
does not fail with the stockholder's death. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dlg. §§ 
248-254; Dec. Dig. <g=»52.] 

In Equity. Suit by Andrew C. Spring, a stockholder of the Rutland 
Railroad Company, against William Seward Webb and others. On 
motion to dismiss the bill. Motion deiiied conditionally. 

The action was brought by a sharrfiolder of tlie Rutland Railroad Company, 
on behalf of himself and ail others slmilarly sltuated, etc., and Is of the klud 
referred to in eqiulty rule 27 (198 Fed. xxv, 115 C. G. A. xxv). Spring was the 
sole plalntlff, and he dled on December 14, 1914. At an earlier stage of the 
case opportunity had been ofifered to other persons to coine Into the action aud 
become coplalntiffs, but upon terms which hâve never been complled with, 
wherefore by thjs death of Spring the position of plalntlff herein was left va- 
cant. The défendants theretore now represent that, no motion havlng been 
made to revive or continue the suit by plaiutltt's sollcitors, and the cause of 
action not belng one that does survive, an order should be entered dlsmissiug 
the suit. The formai motion is for such dlsmissal, or for such other relief as 
to the court shall seem meet. 

Louis Marshall, of New York City, for piaintiff. 
Frederick H. Button, of New York City (John W. Weed, of New 
York City, of counsel), for défendants. 

fissFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digeata & Indexe» 
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HOUGH, District Judge. Considering the number of stockholders' 
suits brought in this country, it is singular that so little authority is to 
be found on the question hère presented. The industry of able coun- 
sel has not relieved the court of seeking what appear to be first prin- 
ciples. 

[1] It is, I think, plain that this motion is properly brought, both 
in substance and as to time, under equity rule 45 (198 Fed. xxx, 115 
C. C. A. xxx). The applicable words of that rule are : 

"In the event of the death of either party the court may • • • upon 
motion order the suit to be revived by the substitution of the proper parties. 
If the successors or représentatives of the deceased party fall to make such 
application withln a reasonable time, then any other party may on motion ap- 
ply for such relief * * * as may te necessary."i 

Prior to the passage of this rule the opinion was widely entertained 
that there was no method of reviving an equity suit, except by bill 
of revivor. Dillard v. Central Virginia Iron Co. (C. C.) 125 Fed. 
157. Yet the practice was fîrmly established of permitting a défendant 
to move to dismiss, if such bill of revivor was not filed within a rea- 
sonable time after the decease of a plaintifï. Brown v, Fletcher (C. 
C.) 140 Fed. 639. 

Bills of revivor are cumbrous survivais of antiquity, and in my judg- 
ment rule 45 was intended to regulate and make identical the method 
of revival and the method of penahzing a failUre to revive; i. e., to 
make simple motions applicable to both contingencies. 

Having regard to the past history of this case and the length of time 
that has elapsed since Spring's death, there has been a failure to move 
with reasonable speed on the part of the plaintifï. The appropriate 
action in such a condition of aflfairs would be to fix a period within, and 
lay down terms upon, which substituted parties might corne in. But 
before getting this far it is necessary to consider défendants' propo- 
sition that the cause of action set forth in the bill does not survive, 
wherefore any formai revival or continuance of this action is futile. 

[2] It seems to me to clear the atmosphère to recall the distinction 
betweeri abatement of suit in equity and abatement of action at law. 
As was said by Story, J., in Hoxie v. Carr, 1 Sumn. 73, Fed. Cas. No. 
6,802, an abatement in equity — 

"Is not necessarily a destruction of the suit, like an abatement at law, where 
a judgment quod cassetur, is entered. It is merely an interruption to the suit, 
suspending its progress until the new parties are brought before the court; 
and if this is not done at a proper time, the court will dismiss the sult."2 

1 Note. — It will probably be sald that the above arrangement of words gives 
to the adverbial phrase "as may be necessary" a larger scope than is proper. 
It will be urged that grammatically it modifies or esplalns the immediately 
preceding words "pleadings or amendments," and does not moçlify or explaln 
anything else. This point is not susceptible of argument ; one must take it or 
leave it at a glanée. In my opinion the phrase "as may be necessary" applies 
to everythlng that the court may do upon motion made. 

2 Note. — Justice Story hère relies upon certain Engllsh authoritles, to which 
may be added those enumerated in 1 Ctorp. Jur. 159, note 82, d. Thèse citations 
Bhow satisfactorily that rule 45 Is a reversion to the ancient and simple Eng- 
llsh practice. 
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In a Personal action at common law a suit abated utterly and for- 
ever, because the plaintiff's death abated the writ, and it is only by virtue 
of statutes, however ancient that this resuit bas been prevented. No 
such rule ever obtained in equity, as Story, J., set forth with considér- 
able élaboration in Clarke V. Mathewson, 12 Pet. 171, 9 L. Ed. 1041. 

The orthodox view of the history of equity (as put by Blackstone) 
is that the jurisdiction of the Chancellor arose to correct "that wherein 
the common law by reason of its universality was déficient." This re- 
sounding phrase means, aniong other things, that what equity orig- 
inally took cognizance of law could not. Therefore, as long as the 
questions cognizable in the two jurisdictions were radically différent 
in kind, no conflict was possible on the question of abatement and 
revivor. But for générations bills in equity hâve been filed to enf orce 
légal rights, and it is obviously true that, if the death of a party ter- 
minated the légal right sought to be enforced, equity would follow 
the law, and the équitable action become after death incapable of con- 
tinuance. 

This is the proposition at the basis of this motion, viz., that this bill 
in equity is brought to enforce certain rights, légal in their nature, 
capable .of enforcement at law by the Rutland Railroad, and only 
cognizable in equity because the power of chancery is necessary to 
enforce (in favor of the shareholders of the Rutland) rights which 
the corporation itself failed and refused to urge. 

To put the matter in another way, it has always been possible 
to revive an action in equity ; "action" meaning merely the machinery 
by which rights are to be enforced. It was not originally possible in 
any way to review and continue a personal action at law abated by 
death ; but by reason of statutes, some of them centuries old, it has 
long been possible so to do. 

[3] It is, however, idle to continue or revive any action, either at 
law or in equity, if the cause of action dies with the party. There is 
an obvious distinction between action and cause of action. Action 
is merely the form in which the cause of action is presented, while 
of the latter phrase it has been said that: 

"In its simplest analysis the term 'cause of action' Is synonymous with 'the 
right to brin? a suit,' and that right is based upon the grounrt or grounds on 
which an action mny he maintained." Payne v. New York, etc., li. R. Co., 201 
N. Y. at page 440, 95 N. B. at page 21. 

[4] Therefore the ultimate inquiry as to the death or survival of 
what in common parlance is called a suit or action is to ascertain the 
true nature of the cause of action presented in the suit. It has not been 
found easy to define the nature of the cause of action put forward in 
what is now commonly known as a "stockholder's action." 

It is undoubtedly derivative in its nature; that is, the stockholder 
can advance nothing that the corporation could not urge. It is essential 
to his success to prove tliat he is doing no more thaii the corporation 
itself ought to hâve done, and the fruits of his victory must flow, not 
to him, but to the corporation, whose négligence, oversight, or wrong- 
doing is the excuse for his présence as a plaintiff. Porter v. Sabin, 
149 U. S. 473. 13 Sup. Ct. 1008, 37 L. Ed. 815; Dickerman v. Northern 
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Trust Co., 176 U. S. 188, 20 Sup. Ct. 311, 44 h. Ed. 423 ; De Neufville 
V. New York & Northern Ry. Ce, 81 Fed. 10, 26 C. C, A. 306; Wil- 
loughby V. Chicago, etc., Rys. Ce, 50 N. J. Eq. 656, 25 Atl. 277; 
Hearst v. Putnam Mining Co., 28 Utah, 184, 77 Pac. 753, 66 L. R. A. 
784, 107 Am. St. Rep. 698. It seems, therefore, clear that a stockhold- 
er's primary right to sue is the right of the corporation, and that, un- 
less the corporation's right fails with his death, the suit ought not to 
abate, whether it be brought in equity or at law, if in any jurisdiction 
such suit at law be permissible. 

It is at this point that défendants' argument seems to me to fail. 
Let it be admitted that each one of the sins of omission charged in the 
bill consists in a failure or refusai on the part of the Rutland Com- 
pany to bring an action of tort against the défendants. Let it also 
be admitted that such actions of tort fail with the death of the plain- 
tiff under the statutes and décisions of Vermont, and that the courts 
of the United States obey in respect of abatement and revivor the 
rules of the state in which they sit. Martin's Administrator v. Balti- 
more & Ohio R. Co., 151 U. S. 673, 14 Sup. Ct. 533, 38 L. Ed. 311. 
Yet it still remains true that the Rutland Railroad has not died, and 
that the primary cause of action which Spring endeavored to assert 
herein is still in existence unabated. 

This line of reasoning is not impugned by such cases as Witters v. 
Poster (C. C.) 26 Fed. 737 ; for that case goes upon the plain doctrine 
that the cause of action tlierein asserted died with the death of the 
complainant in the equity suit. An opposite resuit was reached, but the 
same principle illustrated, in Allen v. Luke (C. C.) 163 Fed. 1018; 
the différence apparently being that between the law of Massachu- 
setts and the law of Vermont. 

If search be made for cases of dying stockholders, neither court 
nor counsel has been able to discover more than Edwards v. Mercan- 
tile Trust Co. (C. C.) 121 Fed. 203, where the point was avoided by the 
intervention before the death of the original complainant of a second 
shareholder, who was permitted to carry on the suit. Nevertheless 
it seems to me that this position is only consistent with the argument 
hereinabove advanced ; for, if the original complainant had presented 
a cause of action which depended upon any right of his own, the prés- 
ence of an intervening complainant could not prevent the death of the 
first man's right with that man's decease. One or two or any number 
of complainants in a stockholder's action can do no more, whether act- 
ing jointly or singly, than to enforce the corporation's cause of ac- 
tion. So that the Edwards Case is only sustainable upon the theory 
that the cause of action survived; and if that cause of action did sur- 
vive, then the suit or action in equity must be revivable in favor of any 
person or persons entitled to carry it on. 

The question as to who may carry on the suit does not seem easy of 
answering. Any other shareholder similarly situated may come in, 
and so may the personal représentatives of Spring, if the shares of 
stock which alone gave Spring the right to sue hâve descended to the 
executors of his will. 
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The analogy of a taxpayer's action is not withôut instructive in- 
terest, although in Gorden v. Strong, 158 N. Y. 407, 53 N. E. 33, 
the right to revive and continue sucil a suit is based upon tlie New 
York statute. Yet the inquiry there put is the logical one, viz. : What 
was the nature of the deceased complainant's cause of action? A 
very fair analogy under a comparatively ancient équitable head of 
jurisdiction is found in a creditor's suit, and in Austin v. Cochran, 3 
Bland (Md.) 337, some considération of this point may be read. 

It results that in my opinion this action is capable of revivor; that 
the persons . naturally to be looked to as substituted plaintiiïs are 
the executors of Spring, both of whom are citizens and résidents of 
Massachusetts, as was Spring himself . 

It is stated in the affidavit of counsel for Spring that it is now sought 
to bring in certain other shareholders described as a "protective com- 
mittee." This committee was given the opportunity of coming in by 
order filed November 13, 1914, provided that they complied with 
certain conditions. This has not been done, and any application to let 
tliem in is new matter, and not before me on this motion. 

But, whether other parties plaintiff may be hereafter admitted or 
not, they will come into a revived suit, and, considering the résidence 
of Spring'S executors, the condition of the record, and the time that 
has been permitted to elapse, it is just that the right to revive be made 
contingent upon security for costs. 

It is therefore ordered: (1) That the motion to dismiss the bill be 
denied ; (2) that an application to revive the action will be granted, if 
made within 30 days f rom the date of filing this opinion, and accom- 
panied by security for taxable costs, fées, disbursements, and expenses 
herein, whether now accrued or hereafter to accrue, in the sum of 
$5,000, with security to be approved by this court ; and (3) if such ap- 
plication for revivor, accompanied by such bond for costs, etc., be not 
made as to the motion, and filed as to the bond, within said 30 days, 
that then and in such case an order may be forthwith entered dismiss- 
ing the bill, with costs to be taxed. 



PUBTJO SERVICE ELECTEIC CO. et al. V. HEROLD. 

(District Court, D. New Jersey. Febniary 9, 1915.) 

No. 498. 

Inteknal Revenue (S=9 — Excise on Corporation — "Doing Business." 

A coii)oration is "doing business," and so subject to tlie excise tax, un- 
der Act Aug. 5, 1909, c. 6, 30 Stat 11, wliere, tbough leasing ull Its prop- 
erty and fiauchises, except its franchise to be a corporation, it e.xerts its 
corporate povvers, whether at Its own institution or that of the lessee, by 
an actlvity carried on, as by issuance and sale of bonds, to increase its 
estate, or to do things more than reasonably necessary to enable the lessee 
to enjoy the rights in existence at the tIme of the lease or incideutal 
thereto. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dlg. >S=9. 

For other définitions, see Words and Phrases, First and Second Séries. 
Doing Business.] 

^caFor other cases see same toplc & KEY-NUMBBR in ail Key-Nuinbered tjlgeats & Indexe» 
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At Law. Action by Public Service Electric Company and an- 
other against Herman-C. H. Herold. Judgment for défendant. 

Frank Bergen and Edward Ambler Armstrong, both of Newark, N. 
J., for plaintiffs. 

J. Warren Davis, U. S. Atty., of Camden, N. J., and Walter H. 
Bacon, Asst. U. S. Atty., of Bridgeton, N. J., for défendant. 

- HUNT, Circuit Judge. On motion for a nonsuit by the défendant. 
The question for décision is whether or not the plaintiff corporation 
South Jersey Gas, Electric & Traction Company was doing business 
within the meaning of the corporation excise tax law and liable to 
pay taxes assessed against it for the year 1912. See 36 Stat. c. 6. 

South Jersey Gas, Electric & Traction Company is the outgrowth 
of a merger and consolidation of a number of other corporations. 
In 1903 the South Jersey Gas, Electric & Traction Company made a 
lease to the Public Service Corporation of New Jersey of ail of its 
property for 900 years. The lease contai ns many covenants substan- 
tially similar to those referred to in the cases of Public Service Rail- 
way Company and Bergen Turnpike Company v. Herold, 227 Fed. 
500, Public Service Railway Company and Rapid Transit Street Rail- 
way Company v. Herold, 219 Fed. 301, Public Service Gas Company 
and Newark Consolidated Gas Company v. Herold, 227 Fed. 496, and 
Public Service Railway Company and Camden Horse Railroad Com- 
pany v. Mofifett, 227 Fed. 494. It covered ail of the gas and electric 
light plants and works and the franchises which belonged to the lessor, 
excepting the franchise to be a corporation, stock books, tîtle records, 
and certain other property not necessary to be considered. The lessor 
agreed to do ail things necessary to enable the lessee to enjoy the 
powers, rights, and property conveyed by the lessor, and that it 
would, at the expense and request of the lessee, exercise ail such fran- 
chises, and do any and ail acts consistent with its rights under the 
lease as would be proper and necessary for the protection and enjoy- 
ment by the lessee of ail the franchises and interests granted to it by 
the lease. The lessee also gave to the lessor the right in the name of 
the lessee to apply for further rights to lay and maintain pipes for gas 
plants, and to use the lessor's name in taking any and ail action for 
the protection and enjoyment of the rights conveyed by the lease. 
The lessee agreed to pay the interest on the bonds outstanding and 
the interest on any bonded indebtedness that might thereafter be cre- 
ated for the purpose of extending the time of payment of the existing 
bonds or refunding the same. The lessee agreed to operate the prop- 
erty and to extend the business as might be necessary and proper. 
The lessee had the right to notify the lessor whenever it (the lessee) 
might require money for purposes of meeting expenses for adding to 
or extending or bettering the plant or acquiring new property, and it 
would become the duty of the lessor to take such action with respect 
to bonds as would protect the rights of the lessee. The lessor agreed 
to join the lessee in any and ail conveyances necessary to accomplish 
any sale or conveyance subject to mortgage or renewal. 

The record made up on the trial shows that at a meeting of the 
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directors of the lessor corporation held on June 10, 1912, the question 
of the sale of certain shares of stock owned by the lessor in five cer- 
tain other gas and electric light companies was considered. The 
properties in which such shares of stock were owned (and it is to 
be gathered that South, Jersey Gas, Electric & Traction Company 
owned the bulk of properties) were located in the state of Penn- 
sylvania. The proper ofl&cers of the company (lessor herein) were 
authorized to sell ail the shares of the capital stock in such several 
companies and to make proper assignments of tbe shares to the 
purchasers or to thcir nominee upon the payment of a sum of not 
less than $200,000. The board of directors also resolved that the 
trustée under a gênerai mortgage of the South Jersey Gas, Elec- 
tric & Traction Company bearing date the 27th of February, 1903, 
should be requested to release from the lien of mortgage ail of 
the shares referred to which were then pledged with it as trustée, 
and the officers of the corporation were authorized to pay over to 
the Fidelity Trust Company, as trustée, the proceeds of the sale of 
the shares of capital stock to be used in improvements and better- 
ments of the property subject to the mortgage. The board further 
resolved that: 

"The lessees now operating said properties be, and they are hereby, request- 
ed to consent to said sale and release possession of tlie premises to said pur- 
chasers." 

At another meeting of the directors held on November 4, 1912, the 
minutes show that the corporation was notified that the sum of $750,- 
726.96 had been expended by the Public Service Gas Company in 
making additions to, and extensions and betterments of, the plant of 
South Jersey Gas, Electric & Traction Company, and bonds were au- 
thorized to be issued by South Jersey Gas, Electric & Traction Com- 
pany in order to reimburse the Public Service Gas Company for 
moneys expended, as provided in the lease already referred to. Ac- 
cordingly, application to the proper authorities was provided for 
whereby South Jersey Gas, Electric & Traction Company could issue 
bonds, which bonds should be thereafter delivered to the Public Serv- 
ice Gas Company to reimburse the latter company for expenditures. 
Thereafter further issues of bonds were provided for and the direc- 
tors of the lessor corporation were notified by the Public Service Cor- 
poration of New Jersey and the Public Service Gas Company and 
Public Service Electric Company that they desired the proceeds of the 
sale of the stock of the Pennsylvania corporations heretofore re- 
ferred to to be paid to the Public Service Gas Company and Public 
Service Electric Company to reimburse them for moneys expended in 
improvements. Authorization for reimbursement was made. At 
some time later some Insurance money was coUected by the lessor, 
which became due by reason of a fire which damaged certain prop- 
erties covered by the lease. The Public Service Gas Company was 
authorized to collect the money for the purpose of rebuilding and re- 
storing the damaged premises. 

Inasmuch as it would appear that the shares of stock which were 
sold had relation to the obligations included within the lease, the pro-- 
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ceeds of such sales having- been paid to tlie lessee to reimburse it for 
moneys expended in . betterments, the transaction should be looked 
upon as but incidental to the payment of moneys due by the lessor to 
the lessee under the covenants of the lease rather than as a partial 
"carrying" on of the business for which the corporation was created. 
But even from such a viewpoint there is still présent the fact that the 
lessor Company vvith detailed care used its powers to issue the bonds 
heretofore referred to. It may be thaf none of the bonds issued were 
for the payment of property acquired under new franchises obtained 
through the efforts of the lessor company at the behest of the lessee; 
yet they were issued, not merely for betterments, but for extensions 
made by the lessor company, and, as may be gathered from the very 
large sum covered by the bonds, the transactions for which the bonds 
stood were very much more than mère maintenance, and such better- 
ments and extensions as were reasonably incidental to the enjoy- 
ment of the originally leased property. 

Without attempting to arrive at any exact définition, but adverting 
to some gênerai principles which would seem to be pertinent, it may 
be said that, where there has been a practical surrender of ail of the 
lessor's rights to operate and maintain, reserving the right of corpo- 
rate existence, and where the use of such reserved corporate power 
is only for preserving the property leased, or for enabling the lessee 
to do such things eflr'ectively as are reasonably incidental to the prés- 
ervation of the property and the enjoyment by the lessee of the rights 
and privilèges conveyed by the terms of the lease, there is not an 
engagement in business by the lessor. But where (whether at its own 
instigation or that of the lessee) the lessor corporation exerts its cor- 
porate powers by an activity carried on to increase the estate of the 
lessor, or to do things more than reasonably necessary to enable the 
lessee to enjoy the rights in existence at the time of the lease and such 
rights as are incidental thereto, then the lessor company may be held 
to be engaged in the business for which it was incorporated, and is 
therefore brought within the statutes. 

Undoubtedly there may be a doing of business by performing less 
than ail of the principal acts to do which the corporation has been 
organized, even though such acts are but steps in doing the principal 
thing for which the corporation exists. For example, a corporation 
cannot buy a street raiiway line, and lease the right to operate it, and 
actually surrender the opération to a lessee, yet, under its retained 
franchise to be a corporation, continue to obtain new franchises, buy 
and sell lands, condemn lands under eminent domain, inspect its prop- 
erties, and sell bonds for the payment of newly added property or ex- 
tensions of a substantial character, and still say it has done thèse 
things for the lessee, and is not carrying on the business for which 
it was organized, simply because it is not itself actually running the 
cars and otherwise controlling the physical opération of the raiiway. 
Under such conditions it really does the fiscal business of the op- 
erating company, and, though it does it in aid of the opéra ting busi- 
ness of the lessee, it is none the less in the enjoyment of the privilège 
of doing business. 
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It is oftentimes difficult to détermine just where the lîne should be 
drawn, but subject to thèse gênerai observations it does not seem to 
me that the lessor company in this case can be excluded from a fair 
application of the statutes. Judgment must therefore go in favor of 
défendant. 

Let a judgment go accordingly. 



PUBLIC SEBVICB RY. CO. et al. v. HEROLD, 

(District Court, D. New Jersey. January 25, 1915.) 

No. 497. 

iNTEBNAi Revenue <g=>9 — Excise on Corpobation — "Doing Business." 

A corporation which, havlng leased ail Its property and franchises, ex- 
cept its franchise to be a cori^oration, thereafter afflrmatively exerts its 
Power for the acquisition of additional franchise rights, is "doing busi- 
ness," so as to be subject to the excise tax, uuder Act Aug. 5, 1909, c C, 
36 Stat. 11. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dlg. ©=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Buslness.1 

At Law. Action by the Public Service Railway Company and an- 
other against Herman C. H. Herold. Judgment for défendant. 

Frank Bergen and Edward Ambler Armstrong, for plaintiffs. 
J. Warren D'avis, U. S. Atty., of Camden, N. J., and Walter H. 
Bacon, Asst. U. S. Atty., of Bridgeton, N. J., for défendant. 

HUNT, Circuit Judge. Action to recover an amount paid as excise 
tax for 1912. Payment was made November 28, 1913, Before pay- 
ment application for abatement was made, and after payment claim 
for refund. The question is whether the lessor was doing business 
during the year 1912. 36 Stat. c. 6. 

By a lease dated May 1, 1911, the New Jersey & Hudson River 
Railway & Ferry Company" leased ail of its property and franchises, 
except its franchise tO be a corporation, to Public Service Railway 
Company for 900 years from that date. The lease contained cov- 
enants very similar with respect to the obligations of lessor and lessee 
to those included in the lease more particularly referred to in the case 
of Public Service Railway Company and Bergen Turnpike Company 
v. Herold (No. 496) 227 Fed. 500. It appears, however, from the tes- 
timony adduced on the trial, that the lessor corporation dur- 
ing the year 1912 exerted its corporate powers, not only with re- 
spect to certain certificates of stock in companies which were merged 
into and formed other companies, but joined in the acceptance of a 
franchise ordinance that was passed by the municipal authoritiës of 
Edgewater, and under the seal of the corporation f ornially accepted 
such ordinance. The corporation also authorized the renewals of sev- 
eral leases for certain properties and signed the leases. It appears 

@zs>For otlier «ases see same toplc & KEY-NUMBBB In ail Key-Numbered Digesta & Indexes 
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that the renewals of the leases referred to were bargained for by the 
Public Service Railway Company and that the income from the leases 
is collected by the Public Service Railway Company. 

If there were nothing in this case except the renewals of leases, 
which appear to be for pre-existing tenancies, and the issuance of 
bonds, it would be very doubtful whether the New Jersey & Hudson 
River Railway & Ferry Company could be said to hâve donc business 
in 1912. But when we find that it affirmatively exerted its power for 
the acquisition of additional" franchise rights, the conclusion seems 
irrésistible that it was carrying on business and doing acts which were 
evidently performed with a view of enhancing the value of the prop- 
erty leased and of adding thereto. The case is theref ore brought with- 
in the scope of the views expressed in the opinion filed in the case oî 
Public Service Railway Companv and Camden Horse Railroad Com- 
pany V. Mofïett (No. 485) 227 Fed. 494. 

The défendant is entitled to judgment. 



l'UBLIC SERVICE ELECTBIC CO. et al. v. HEROLD. 

(District Coiul;, D. New Jersey. January 19, 1915.) 

No. 484. 

1, Intebnal Revenue <S=j38 — Recovebt of Tax Paid — Limitation. 

Tlie limitation for action to recover an illegally collected e.ïcise tax on 
a coi-poration as doing business is two years from its paymeut. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. DIg. §§ 83, 84 ; 
Dec Dlg. <S=538.] 

2. INTEBNAL REVENUE <S=>9 — EXCISE ON COBPOBATION "DOINO BUSINESS." 

A corporation, though it has leased its electric power plant, and tll its 
property and francliises, except the francliise to be a corporation, is 
"doing business," and so subject to the excise tax, under Act Aug. 5, 1909, 
c. 6, 36 Stat. 11 ; one of the express purpoSes of its incorporation beiiig 
to lease such plants. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. DIg. §§ 13-28; 
Dec. Dig. <@=>9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

At Law. Action by the Piiblic Service Electric Company and an- 
other against Herman C. H. Herold. Judgment for défendant. 

Frank Bergen and Edward Ambler Arnistrong, both of Newark, N. 
J., for plaintifîs. 

J. Warren Davis, Û.' S:, Atty., of Càmden, N. J., and Walter H, 
Bacon, Asst. U. S. Atty., pf'Bridgeton, N. J., for défendant. 

HUNT, Circuit Judgè.TMs action "is ^ssoçiâtèd witli No. 481, 
Public Service Railway ' Company and Raipiq Transit Street Railway 
Company v. Herùld (D, C.) 21^ Fèd., 301,,and:igo. 483, Public Service 
Gas Company' and Ne:v^ark Consolidated, Gas Cçmpany y. Herold, 227 
Fed. 496, heretofore décidedj.'in that it'irivôlyesa right to recover taxes 

©suFor otber cases «e* st^tos ,t»piCi&,Kî;ï?NP.MjB®B jB:»lt Key-Wumbwed Uig^ats &Jaâeié» 
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àssessed by the Commissioner of Internai Revenue under the act of 
Congress approved August 5, 1909, as spécial excise taxes for the 
years ended December 31, 1909, 1910, 1911 and 1912. 

The United Electric Company on July 1, 1907, leased ail of its 
property and franchises, except its franchise to be a corporation, to 
the Public Service Corporation oî New Jersey for 999 years. There- 
after the lease was assigned to the PubHc Service Electric Company, 
plaintiff herein. Averments Oif the complaint are that United Electric 
Company of New Jersey bas carried on no business since the making 
of the lease, except the receipt of rental under the lease and distribu- 
tion thereof among its stockholders. Défendant pleads the statute 
of limitations, admits the lease, and sets forth that the United Elec- 
tric Company was subject to the payment of the tax under the cor- 
poration tax law. 

[1] Reco^very of the amounts of taxes paid for 1909 and 1910 is 
denied, under the ruling in case No. 481, Public Service Railway Com- 
pany and Rapid Transit Street Railway Company, Plaintiffs, v. Her- 
man C. H. Herold, Défendant (D. C.) 219 Fed. 301. 

[2] Upon the question whether or not the United Electric Company 
of New Jersey was doing business, there is évidence to show the fol- 
lowing State of facts: The United Electric Company of New Jersey 
was incorporated March 4, 1899, under the General Corporation Act 
of the State of New Jersey. 2 Comp. St. 1910, p. 1592. Among the 
spécifie things named as the purposes of the corporation were thèse: 

"To manufacture, buy, sell, lease, let, or operate auy or ail maclimery or 
appliances for the manufacture, génération, storage, accumulation * * ♦ 
of any or ail types of electric current." "To erect, buy, sell, operate, lease, and 
let power plants and generating stations for the manufacture * * « and 
distribution of electric current," etc. "To manufacture, buy, sell, lease, aud 
let flxtures, chandeliers, electrollers, braekets, * » » appurtenances used 
for or in connection with the manufacture • • * or use of electric current 
for llght; « • • install, erect, and operate, sell, or lease, wires, cables, 
and flxtures, • • • and manufacture and deal in ail apparatus and 
things * • • In connection with • * • electricity." "ïo buy, sell, 
operate, or lease pôle Unes, • * * and to sell or lease to other individuals 
or corporations the right to strlng electric wires * • * for local delivery. 
* * * To buy or lease from, or sell or let to, any other iudividuai or cor- 
poration the riglit to string * * » wires. ♦ ♦ * " 

There were other clauses authorizing leasing and operating for oth- 
ers works and plants already constructed, either in the name of such 
other corporations or individuals or in the name of the incorporated 
Company or otherwise. 

Acting under its power to carry eut the objects for which it was 
incorporated, the plaintiff United Electric Company of New Jersey, on 
July I, 1907, leased to the Public Service Corporation of New Jersey 
ail its franchises, electric light plants, and works, owned or operated 
by the lessof, or which it might thereafter own, wheresoever situated, 
together with ail the buildings, machinery, etc., and ail contracts, 
privilèges, and franchises connected with the demised premises, ex- 
cept the franchise to be a corporation, its transfer books, dividend 
book accounts, deeds, grants, and other évidences of the right and title 
to the properties now owned, possessed, or controUed by the lessor, and 



PUBLIC SERVICE ELECTEIC CO. V. HEROLD 493 

also excepting certain other property described in the schedule. The 
lessor covenanted tliat it would, on reqtiest of the lessee, make and 
deliver ail conveyances reasonably desired by the lessee for the fui! 
enjoyment by the lessee of the franchises and rights granted. The 
lessee is also given the right under the lease to apply for and operate 
in the name of the lessor rights to erect and maintain pôles and to 
construct conduits, and for its own benefit to use the lessor's name 
in prosecuting or defending suits. The lessee agreed to pay the inter- 
est on bonds amounting to $20,000,000, to pay rental, and during the 
lease to pay ail taxes, and to operate the lessor's electric light works 
and plants, and to carry on, préserve, and extend the business there- 
tofore carried on by the lessor. The lessor agreed to join with the 
lessee in the exécution of any deed necessary to convey any property 
or franchise then subject to mortgage. The lessor agreed that it would 
do anything necessary or proper to do by way of continuing any exist- 
ing bonds, mortgage, or mortgages, or renewing refunding bonds or 
mortgages, for the payment or extension of the time of payment, 
where the negotiation is controlled by the lessee, and it is admitted 
that the United Electric Company acquired an extension of a fran- 
chise in March, 1912. 

United Electric Company having been incorporated for the pur- 
poses, among others, of erecting and leasing and letting power plants 
for the distribution of electric power, and for erecting and selling, 
operating and leasing, pôle lines and letting or leasing to other indi- 
viduals or corporations rights to string wires, and to do other things 
more specifically included within its original articles of incorporation, 
and, having exerted its power by securing an extension of a franchise, 
has become, it seems to me, lawfully subject to the payment of the 
tax. One of the very purposes of its organization was to construct, 
if it chose, or to carry on the business of leasing, electric plants — 
tliat is to say, a primary purpose of its organization was to avail it- 
self of the privilège of leasing and letting electric plants. It may not 
hâve done ail the business that it was authorized to do under the 
articles of incorporation, but it was at the time of the assessment of 
the taxes doing some of the principal things for which it was incor- 
porated, and was carrying on a business within the définition of its 
chartered powers. For thèse reasons it cannot stand upon the same 
ground that was taken by Rapid Ti'ansit Street Railway Company, 
where it appeared that the primary purposes for which incorporation 
had been had were not being fulfilled. Public Service Railway Com- 
pany and Rapid Transit Street Railway Company v. Herold (No. 481) 
supra. 

Défendant is entitled to judgment in accordance with thèse views. 
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PUBLIC SERVICE RY. CO. et al. v. MOITETT. 

(District Court, D. New Jersey. January 25, 1915.) 

No. 485. 

1. Internal Revenue ©=338 — Recoverï of Tax Paid — Limitations. 

The limitation for action to recover an illegally coUected excise tax on 
a corporation as doing business is two years f rom ttie payment. 

[Ed. Note. — For otiier cases, see Internai Revenue, Cent. Dig. §§ S:î, Si; 
Dec. Dig. ®=338.] 

2. INTEHNAL Revenue <©=>9 — Excise on Coei^obation — "Doing Bdsinkss." 

A corporation, whicli leases its business as it exists, but in tUiing so 
préserves a right to extend sucti business for tlie benefit of the lessee, if 
the lessee requests it, is thereafter "doing business," and so sul).1ect to 
the excise tax, under Act Aug. 5, 1909, c 6, 36 Stat. 11, wlune it exeits 
such reserve power in a substaptial way, so as to acquire addltioual prop- 
erty, tiiough doing so for the beneflt of the lessee as well as itself. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ®=59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

At Law. Action by the Public Service Railway Com])any and an- 
other against Isaac Moffett. Judgment for défendant. 

Frank Bergen and Edward Ambler Armstrong, both of Newark, N. 
J., for plaintifiFs. 

J. Warren Davis, U. S. Atty., of Camden, N. J., and Walter H. 
Bacon, Asst. U. S. Atty., of Bridgeton, N. J., for défendant, 

HUNT, Circuit Judge. [1] This is anotlier of the cases associated 
with No. 481, Public Service Railway Company & Rapid Transit Street 
Railway Company, Plaintiffs, v. Herold, Défendant (D. C.) 219 Fed. 
301. It involves taxes paid for 1909, 1910, 1911 and 1912. Follow- 
ing the ruling in case 481, the defendant's plea of the statute of lim- 
itations with respect to the taxes for 1909 and 1910 must be sustained. 

[2] Whether or not the Camden Horse Railroad Company was do- 
ing business during the years 1911 and 1912 is necessarily involved. 
It appears that the property of the Camden Horse Railroad Company 
and its franchises were leased to, the Camden & Suburban Railway 
Company, and that this last-named corporation by the lease of its 
property included its leaschold estate in the Camden Horse Railroad 
Company; this last referred to lease running to the South Jersey Gas, 
Flectric & Traction Company, which assigned toanqtber corporation 
as lessee, which thereafter assigned to Public Service Railway, Com- 
pany, oneof the plaintifïs herein. The lease; runs, f;0rj999 years, and 
includes ail of the property of the Camden Horse Railroad Company, 
except its franchise to be a corporation. The active physical opéra- 
tion of the Camden Horse Railroad Company is carried on by the 
Public Service Railway Company. The property of the Camden 
Horse Railroad Company consists of street railway tracks, overhead 
construction, wires, car barns, and other things necessary in and about 
the carrying on of an electric car line. 

®=»For ather casea see sarao topie & KEY-NUMBER In ail Key-Numbered Uigests & Indexe» 
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Under the terms of the lease made by the Camden Horse Railroad 
Company there was an agreement that such company would exercise 
its corporate powers and functions at any tithe and would apply for 
additional franchises as might be necessary whenever the lessee should 
désire an extension of the railway demised or any branches or double 
tracking thereof or the extension of tracks. It appears that the Cam- 
den Horse Railroad Company did, in 1912, make a pétition for the , 
granting of an ordinance by the city council of Camden for the pur- 
pose, of building a Connecting railroad between certain streets in the 
city of Camden. Presumably the right to make such connection was 
valuable and important, or it would not hâve been applied for. Con- 
sent of certain property owners was necessary to be obtained, 3.nd was 
secured, and the Camden Horse Railroad Company accepted the or- 
dinance in October, 1912. Again, at a meeting of the corporation 
on March 26, 1909, the Camden Horse Railroad Company directed 
its officers to make and hâve issued bonds to pay ofï and discharge 
certain maturing bonds in the amount of $250,000, and to procure 
the cancellation of certain bonds and a mortgage. This was done 
by issuing the bonds of the Camden Horse Railroad Company, the 
object being to replace $250,000 of bonds which matured under an- 
other mortgage. Furthermore, the corporation sold certain real prop- 
erty in 1909, the sale being referred to in the meeting of the directors 
of December 14, 1909, as having been had "in the usual course of 
business." It appears that such sales of realty were made, as were 
the acceptances of ordinances filed, at the requests of the lessee cor- 
poration. Inspection of the leased property was also had by a com- 
mittee acting in behalf of the lessor. 

Clearly part of thèse activities by the lessor went beyond such as 
were reasonably necessary for the protection and préservation of the 
property included in the lease as existing at tiie time of the exécution 
thereof, and farther than was requisite only to enable the lessor to 
live up to the covenants of the lease with respect to such then ex- 
isting property and yet refrain from engaging in business. Buying 
and seîling pièces of real estate, applying for and obtaining valuable 
franchise rights, and so substantially extending routes, meant changes 
in the quantity and value of the property owned and in existence 
when the lease was made. They represent the exercise of vital, ac- 
tive, corporate forces by the lessor in effectually, at the instance of 
the lessee, adding to or changing its properties which had been leased. 
Thus the attitude of the owner became, not that of an investor, who 
leases ail its property and does nothing except to préserve the prop- 
erty leased, guard its titles, collect its rents, and distribute them, but 
rather that of one who, alive to business opportunities, adds to its 
principal properties, exerts itself to dispose of some investments, te 
make others, and in co-operation with or at the request of the lessee, 
does ail with a view to enhancing the value of the leased estate. Tht 
case is, theref ore, outside of the rule in McCoach v. Minehill Railway 
Co., 228 U. S. 295,_ 33 Sup. Ct. 419, 57 L. Ed. 842, in that such a 
lessor is doing business. A lessor corporation, which transfers its 
business as it exists to-day, yet in doing so préserves a right to ex- 
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tend such business for the benefit of the lessee, if the lessee requests 
it, and which thereafter exerts such reserved power in a substantial 
way, so as to acquire additional property, ought not to say that it is 
not doing business, because it performs the acts it does for the ben- 
efit of its lessee as well as of itself. 
Défendant is entitled to judgment. 



PUBLIC SERVICE G AS 00. et al. v. HEROLD. 

(District Court, D. New Jersey. January 19, 1915.) 

No. 483. 

1. Inteknax Revenue <S=»38— License Taxes—Recovert Back. 

Corporation taxes, assessed by the Comniissioner of Internai Revenue 
and paid, cannot be recovered back, where tlie taxpayer dld not comply 
with Rev. St. U. S. §§ 3226, 3227, 3228 (Comp. St. 1913, §§ 5949-3951), 
providlng for the recovery of taxes wrongfully coUected wlthln two 
years after accrual of the right of action, and for submission of clalm 
within that time. 

fEd. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 
84; Dec. Dig, <@=3.38.] 

2. INTEBNAL ReVENTJB ®=39 CORPORATION TAX — "DoiNG BUSINESS." 

A gaa Company leased ail of its property, the contract of lease pro- 
vidlng that tlie lessee should assume the coïupany's contraets and should 
be entitled to use the company's name whenever necessary to have the 
benefit of its franchises. It was also agreed that the lessor's plan should 
be maintained by the lessee, who should make any necessary or advisable 
extensions. The Company retained its corporate organlzatlon, paylng 
secretary's salary, directors' fées, and for books and postage used in 
the distribution of dlvidends and the payment of interest on bonds. 
No new bonds, however, were issued, although stock owned by tlie Com- 
pany in another corporation was voted. Held, that the conipany was 
not "dolng business," within Act Aug. 5, 1909, c. 6, 86 Stat. 11 (Comp. 
St. 1913, i§ &300-C308), and so was not liable to corporation taxes. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28; Dec. Dig. <g=9. 

For other définitions, see Words and Phrases, Fîrst and Second 
Séries, Doing Business.] 

At Law. Action by the Public Service Gas Company and another 
against Herman C. H. Herold, originally brought in the Suprême Court 
of New Jersey, and removed to the fédéral court on certiorari. Judg- 
ment for plaintiffs. 

Frank Bergen and Edward Ambler Armstrong, both of Newark, N. 
J., for plaintiffs. 

J. Warren Davis, U. S. Atty., of Trenton, N. J., and Walter H.. 
Bacon, Asst. U. S. Atty., of Bridgeton, N. J., for défendant. 

HUNT, Circuit Judge. This action was originally brought in the 
Suprême Court of New Jersey, county of Essex, and was removed to 
this court on a writ of certiorari. A trial was had before this court 
on November 5, 1914. 

®==|For other cases see saœe topic & KEY-NUMBER imaU Key-Numbered Digeats & Indexe» 
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The action is for the recovery, with interest from the dates of pay- 
ment, of certain taxes assessed against the Newark Consolidated Gas 
Company by the Commissioner of Internai Revenue under the act of 
Congress approved August 5, 1909, as spécial excise taxes for the 
years ended December 31, 1909, 1910, 1911, and 1912. The taxes 
were paid, under protest, by Public Service Gas Company. 

[1] Following the décision filed in case No. 481, Public Service Rail- 
way Company and Rapid Transit Street Railway Company v. Herold, 
219 Fed. 301, the plaintiffs bave failed to show a right to a refund 
of the taxes assessed for 1909 and 1910, in that they did not comply 
with the provisions of sections 3226, 3227, and 3228 of the Revised 
Statutes of the United States (Qomp. St. 1913, §§ 5949-5951). 

[2] Passing to the taxes for 1911 and 1912, we find the question is 
whether the Newark Consolidated Gas Company was doing business. 
In the case of Public Service Railway Company and Rapid Transit 
Street Railway Company v. Herold, No. 481, the corporation, Rapid 
Transit Street Railway Company, was wholly inactive, except as defined 
in the statement of f acts included in the opinion in that case. But hère 
the défendant has submitted évidence showing a number of acts of a 
différent kind performed by the Newark Consolidated Gas Company 
during the years 1911 and 1912. 

Thèse are among the material facts: The Newark Consolidated 
Gas Company was incorporated in 1898 by the merger and consolidation 
of some five otber gas companies, each of which was incorporated in 
New Jersey to engage in the business of supplying gas and water to 
various municipalities within the state of New Jersey. The New- 
ark Consolidated Gas Company, as a resuit of thé consolidation, was 
clothed with the rights, privilèges, powers, immunities, and capacities 
which had theretofore been granted to and possessed by the several 
corporations which had been merged into the Newark Consolidated 
Gas Company. On December 1, 1898, the Newark Consolidated Gas 
Company leased ail its property and franchises, except its franchise for 
corporate existence, to United Gas Improvement Company of Penn- 
sylvania. The term of this lease was 999 years. On the same day 
(December 1, 1898) this lease was assigned to Essex & Hudson Gas 
Company, and by various mesne assignments thereafter became vested 
in Public Service Gas Company of New Jersey, plaintiff herein. Un- 
der the lease the lessee received ail the gas plants and works owned 
and operated by the lessor, together with ail property belonging to the 
lessor as a going concern, and ail rights, privilèges, and franchises con- 
nected with or relating to the lessor company, or any part thereof, 
reserving, however, for the lessor the franchise to be a corporation 
and rentals covenanted to be paid. The lessor further granted unto 
the lessee "the right to make use of its corporate name in the use of 
said franchises or in the making of contracts and in the conduct of 
business," the lessee to hold the lessor harmless from any damages 
resulting therefrom. The lessor company agreed to do ail necessary 
things to maintain its corporate existence, franchises, rights, and priv- 
ilèges, and the lessee agreed that it would in good faith, to the best 
of its ability, do ail that it could to préserve and extend the business 
227 F.— 32 
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of the leasing, party. Ail contracts existing with the Newark Con- 
solidated Gas Company for public lighting and for the supply of gas 
generally were to be performed by the lessee. Detailed provision is 
made with relation to mortgages outstanding and bonds that hâve 
been issued and contracts existing. 

The évidence showed that the franchises are still in existence, and 
it is under franchises that gas plants are located and suppHed with 
gas in the varions municipalities. It also appears that the Newark 
Consolidated Gas Company voted stock which it owned in corpora- 
tions apparently in no way identified with any of those which were 
part of the number which went into the consolidation heretofore re- 
ferred to. For instance, on September 1, 1909, a spécial meeting of 
the directors of the Newark Consolidated Gas Company was held to 
authorize the voting of the stock of the East Newark Gaslight Com- 
pany, then owned by the Newark Consolidated Gas Company, in 
favor of a proposed lease of the property and franchises of the East 
Newark Gaslight Company to the Public Service Corporation, and a 
resolution was passed naming the Fidelity Trust Company of New Jer- 
sey to vote stock in favor of ratifying such proposed lease. Again, jcm 
December 17, 1909, at a meeting of the Newark Consolidated Gas 
Company directors, représentatives of the Newark Consolidated Gas 
Company were appointed to attend the annual meeting of the Orange 
Gaslight Company, under the proxies of the Newark Consolidated 
Gas Company, tO; vote the stock owned by such company for the 
élection of directors, or for any other business that might properly 
corne before the meeting. The Orange Gaslight Company is not one 
of the constituent companies of the Newark Consolidated Gas Com- 
pany. The stockholders and directors of the Newark Consolidated 
Gas Company hold meetings, but the Newark Consolidated Gas Com- 
pany has issued no new securities, has acquired no property, and has 
issued no bonds since January 1, 1909. Examination and inspection 
of the leased property is made by the lessor company, and pipe line ex- 
tensions are being frequently made in the name of Public Service 
Gas Company, which, however, obtains the right to make them through 
the franchises acquired by the leases and assignments already refer- 
red to. 

From thèse fàcts I çonclude that thus far, except for the receipt 
of the money provided for by the lease and distribution thereof among 
its stockholders and the payment of the interest on the bonds and the 
maintaining of the organization of the company, the Newark Consoli- 
dated Gas Company has itself carried on no' business for which it was 
organized during the years 1909, 1910, 1911, and 1912. It is true 
varions sums were expended during each of the years referred to by 
the Newark Consolidated Gas Company for the maintenance of its cor- 
porate organizâtiort, secretary's salary, directors' fées, stationery, check 
books, minute books, postage, etc. ; but thèse; things do not affect the 
case under the application of the rule of McCoach v. Minehill Rail- 
way Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842. Indeed, many 
of the provisions of the lease hère involved are substantially like 
those which Vvere before the Suprême Court in, the Minehill ; Case 
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There, as hère, there was provision that the lessee should kecp 
the premises in good order and repair, should maintain and efficiently 
operate the same, and should protect the lessor company against lia- 
bilities, damages, claims, and suits by reason of anything donc or 
omitted by the lessee company in the premises. 

Furthermore, in the Minehill Case, as in this, there was an agreement 
that the lessor company should maintain its corporate existence, and 
that it would, when requested to do so, put in ' force and exercise 
corporate powers possessed by it, to the end that the lessor company 
might avail itgelf of every right, franchise, and privilège in respect to 
the use, management, maintenance, renewal, and extension right ap- 
pertaining to the business to be carried on. Notwithstanding such pro- 
visions, the Suprême Court, recognizing that the lease was one author- 
ized by law, regarded the instrument as in effect one constituting the 
lessee company the public agent for the opération of the property and 
as effective in preventing the lessor company from carrying on busi- 
ness in respect of the maintenance and opération of the property 
there involved so long as the lease should continue. The court was 
therefore of opinion that it was the lessee company, and not the les- 
sor company, that was doing business with respect to the property cov- 
ered by the lease. Again, in the Minehill Case, the attention of the 
court was specifically addressed to the point that the lessor company 
was holding meetings of its stockholders, was declaring dividends. 
collecting rentals, managing finances, and investing funds, maintaining 
offices, and preserving its corporate franchises. Nevertheless, the court 
held that the effect of thèse several activities was not to constitute the 
doing of business for which the company was organized. The doctrine 
of the Minehill Case really rests upon the principle that, where the les- 
sor corporation has become wholly inactive, it is in a position not un- 
like that of a retired investor, who lives upon his income, declining 
to exert any business forces to do the things he has leased or granted 
to others. There is, then, no exercise of the privilège of carrying on 
the business passed to others. 

It therefore seems impossible to distinguish the essential features 
of this case from those in the Minehill. In this observation no 
thought is lost of thèse points : One of the clauses of the présent 
lease requires maintenance by the lessee of the various plants, mains, 
pipes, etc., in the state of efficiency in which they were at the time 
of delivery, and that they shall be extended by the lessee with the 
increase of profitable demand for service of gas, or such in- 
creasé shall be stimulated whenever the lessee shall deem judicious. 
It is also provided .that the less.ee company shall bave the right to 
make use of the corporate came of the lessor in the use of franchises 
or in the making of contracts and in the conductof the business, the les- 
see to hold the lessor harmless from any damages resulting therefrom, 
and it appears that the Public Service Gas Cottipany, lessee herein, 
is making "extensions" of gas mains and pipes from time to time in 
carrying on thé business for which the Newark Consolidated Gàs 
Company was organized. ■ But there is nbthing to show that the New- 
ark Consolidated Gas Company has exerted any of its charter povvjefs 
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in aiding the lessee company to make thèse extensions in any way for 
the benefit of the lessee, except in having authorized the use of its 
name, as the lease provides. Obviously, considering the charactcr of 
the property leased, a gas plant in cities and towns, no reasonable en- 
joyment of the rights conveyed under the terms of the lease could 
be had unless the lessee company could make reasonable extensions of 
gas mains under its franchises. Apparently to cover such enjoyment, 
and to withdraw from active carrying on of the gas business, the 
lessee was given the express right to make such reasonable extensions 
as could hâve been made by the lessor under its franchises. 

I would say that merely having granted the right of the use of the 
lessor's name to the lessee in making contracts, and the subséquent 
use by the lessee of the lessor's name in making extensions, does not 
justify a ruling that the lessor was carrying on business under the act 
of Congress as interpreted in the Minehill Case already cited. Upon 
the whole case, I find that the things donc by the Newark Consolidated 
Gas Company did not constitute the carrying on of business, and 
that it ought not to hâve been assessed for 1911 and 1912. Judgment 
for amounts paid for taxes for those years should go in plaintifïs' 
favor. 

As to taxes for 1909 and 1910, the défendant is entitled to pre- 
vail. 



PUBLIC SERVICE RY. CO. et al. v. IIEROLD. 

(District Court, D. New Jersey. January 25, 1915.) 

No. 498. 

iNTEBNAi, Revenue <S=>9— Corporation Taxes— "Doinq Business." 

Where a corporation leased Us property, franchises, rights. and priv- 
ilèges, the lessee agreelng to make extensions to the lessor's Unes of 
raihvay, etc., and the corporation perforined no acts save to receive 
rentals, it was not llable to corporation taxes, under Corporation ïax 
Act Aug. 5, 1909, c. 6, 36 Stat; 11 (Comp. St 1913, §§ 6300-6308), because 
not "doing business." 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13- 
28; Dec. Dlg. <g=j9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Dolng Business.] 

At Law. Action by the Public Service Railway Company and an- 
other against Herman C. H. Herold. Judgment for plaintifïs. 

Frank Bergen and Edward Ambler Armstrong, both of Newark, 
N. J., for plaintifïs. 

J. Warren Davis, U. S. Atty., of Trenton, N. J., and Walter H. Ba- 
con, Asst. U. S. Atty., of Bridgeton, N. J., for défendant. 

HUNT, Circuit Judge. Action to recover taxes paid for 1909, 1910, 
1911, and 1912 under the Corporation Tax Law. Act Aug. 5, 1909, c, 
6, 36 Stat. 11 (Comp. St. 1913, §§ 6300-6308). The facts shown by 
the record in this case are substantially thèse : 

^;=>For other cases ses sama topic & KEY-NUMBKR la ail Key-Numbered Dlgests & Indexes 
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The lessor corporation had authority to build a street railroad, and 
in January, 1908, leased for 999 years to the Public Service Railway 
Company its lines of railway, lands, bridges, car barns, pôles, wires, 
and ail other property of every character, and ail rights, privilèges, 
and franchises connected with the demised property, excepting its 
franchise to be a corpoTation, its seal, stock, and dividend account 
books, office furniture, and deeds and documents shovving its right 
and title to the property leased. The lease contains covenants whereby 
the lessor agrées to make any conveyances and do any act necessary 
to protect the rights of the lessee and enable the lessee to extend the 
plants and franchises if it, the lessee, elects to do so, and the lessee 
has the right from time to time to apply for and operate in the name 
•or in the right of the lessor any f urther rights, privilèges, or franchises 
necessary for the proper protection of the property demised or the 
■making of extensions of the lines of the lessor, and for its own bene- 
fit may use the lessor's name or rights in bringing any suits or taking 
action which may be necessary for the protection or enjoyment of the 
demised property. The lessee covenants that it will use and enjoy the 
property and franchises and privilèges demised, subject to the mort- 
gages on the property of the lessor and will pay taxes, assessments, 
and charges of every kind lawfully imposed during the continuance of 
the lease, and any sums of money which the lessor might become liable 
to pay for the possession or perpétuation of any of its powers, privi- 
lèges, or franchises. The lessee agrées to operate the property and to 
■maintain it in good condition, make betterments, and that ail such 
betterments, additions, and renewals, when acquired, shall become the 
property of the lessor "and a part of the premises and property demised. 
The lessor agrées to join with the lessee in any deeds necessary to 
.accomplish the sale of any property, and the lessor is to do anything 
necessary with respect to the renewal or ref|Unding of bonds and mort- 
gages that the lessee requests it to do during the life of the lease. The 
lessor has the right to enter upon the property and inspect the same 
for the purpose of ascertaining its condition and the character of the 
•management. 

Under the ruling in case 481, Public Service Railway Company 
and Rapid Transit Street Railway Company v. Herman C. H. Herold,, 
.219 Fed. 301, défendant is entitled to judgment for the taxes paid for 
the years 1909 and 1910. It appears from the évidence heard upon the 
i:rial that, during the years 1911 and 1912, the Bergen Turnpike Com- 
pany has done no business, except to receive the rentals provided for 
in the lease heretofore referred to and to maintain its corporate ex- 
istence, retain its office, and do such things as were done by the lessor 
corporation in the case of McCoach v. Minehill Railway Co., 228 U. 
S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842. Undoubtedly it stood ready to 
exercise its powers retained by virtue of corporate organization, if 
the lessee required it to exert such powers; but it did nothing other 
than such things as are to be regarded as receiving the ordinary "fruits 
that arise from ownership of property." It is therefore not liable 
to pay the tax assessed, and is entitled to judgment for the amount of 
the taxes so paid for the years 1911 and 1912. 
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TRBNTON & MERCER COUNTÏ TRACTION CORPORATION et al. t. 
INHABITANTS OP CITY DP TRENTON et al. 

(District Court, D. New Jersey. October 14, 1915.) 

1. Oarbiees <©=5l2 — State Régulation of Rates — Powers of State P.oar». 

Act N. J. Aprll 21, 1911 (P. L. p. 374), creating a state board nf rmlilir 
utillty commlssioners and deflnirig its powers, provides by section 17 tliat 
tlie board shall liave power to beaj- and détermine -whetber an incrense. 
cliange, or altération in any existing rate cliarged by a public utillty, in- 
eluding street rallway companies, Is just and reasonable, and to suspend 
such increase, cbange, or altération for a period of not exceedlng threc; 
monttis "pending such hearing and détermination." HeUJ, tliat tlie statute 
does not regulre a notice and hearing to authorize the board to make sucb 
an order of suspension, wMch merely préserves the status que. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. || 7-11, 15-20; 
Dec. Dig. cs=l2; Street Railroads, Cent. Dig. § 151.] 
■2. Courts <®=»508 — Fedebal Courts — Suit to Restbain Action bt State 

BoABD. 

Where the question whetlier an Increase in rates by a street rallroad 
Company Is .1ust and reasonable is pending before a state board vested 
by the Législature wlth power to détermine tlie same, a fédéral court will 
not before the state board has passed upon the ^juestlou, or had an op- 
portunity to do so, interfère by injunction to restrain action by such board 
because the right to so increase the rates is based on ordinances clalmed 
to constitute contracts which the state cànnot coustitutionally impair, 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 1418-1423, 1425- 
1430; Dec. Dig. <®=>508; Injunction, Cent. Dig. § 72.] 

In Equity. Suit by the Trenton & Mercer County Traction Corpora- 
tion, the Mercer County Traction Company, the Trenton, Hamilton & 
Ewing Traction Company, and the Trenton Street Railway Company 
against the Inhabitarrts of the City of Trenton, Frederick W. Donnelly, 
Mayor, and Ralph W. E. Donges, John J. Treacy, and John W. Slocum, 
constituting the Board of Public Utility Commlssioners of New Jersey. 
On motion for preliminary injunction. Denied. 

On application for preliminary injunction to restrain the city of 
Trenton and its mayor from proceeding under a certain ordinance qf 
the city, passed on October 22,. 1909, and to restrain the board pf public 
utility commissioners of New Jersey from continuing a, certain order 
made by them on August 17, 1915, and from conducting a hearing, and 
taking jurisdiction of the case in which the order was made, 

Before WOOLLEY, Circuit Judge, and RELLSTAB and HAIGHT, 
District Judges. 

Frank S. Katzenbach, Jr., Edward M. Ilunt, and George W. Mac- 
Pherson, ail of Trenton, N.J., for plaintifïs. 

Charles E. Bird, of Trenton, N. J., and George ly. Record, of Jersey 
City, N.J., for défendant city of Trenton and its mayôr. , 

Frank H. Sommer, of Trenton, N. J., for défendant Board of Public 
Utility Commissioners. 

HAIGHT, District Judge. Three of the plaintifïs are the owners of 
a street railway System in the city of T.r'entqn, N. J., and the ïoiirth is 

<g=>For ottier cases see same topic & KEY-NUMBBR la ail Key-Numbered Digests & Indexes 
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operating the System as lessee. Many years ago one of'the predeces- 
sors in title of the plaintiff, the Trenton Street Railway Company, be- 
gan to sell to such persons as wished them six tickets for 25 cents, each 
ticket good for one fare of 5 cents. This practice was continued until 
September, 1909, when it was discontinued for about two weeks, but, 
after some conférences and negotiations with the city officiais, was re- 
stored, and has since been followed by the varions operating companies. 
On October 22, 1909, the city passed an ordinance which required the 
sale of six of such tickets for 25 cents on ail cars operated by the Tren- 
ton Street Railway Company in the city. On August 13, 1915, the las- 
sée Company notified the city and the board of public utility conimis- 
sioners of New Jersey of its intention to discontinue the sale of such 
tickets. In this notice it claimed that the ordinance of October, 1909, 
was invalid, and asserted its right to charge a fare of five cents for each 
passenger over five years of âge, within the limits of Trenton, by virtue 
of certain alleged contracts between the city and the companies of which 
it is lessee. Thereupon, on motion of the city, the board on August 17, 
1915, made an order suspending the proposed change unlil Kovember 
16, 1915, and fixing a date for hearing on the merits. The plaintiffs 
were not represented before the board when the order was made. They 
claim that it was made without notice to them and without affording 
them an opportunity to be heard. The bill also allèges that the mayor 
of the city has threatened, pursuant to the power vested in him by the 
ordinance before mentioned, to revoke the licenses of the cars operated 
by the lessee company, in case the latter refuses to continue to sell six 
tickets for 25 cents. 

After the order was made by the board the plaintiffs fîled a bill in 
this court, wherein they pray that the board may be enjoined from con- 
tinuing the order of August 17th, from conducting a hearing, and from 
taking jurisdiction of the matter at ail, and also an injunction against 
the city and its mayor from enforcing the penalty prescribed in the 
ordinance. Upon the filing of the bill an application was made to the 
writer of this opinion for a preliminary inj unction. An order to show 
cause why the injunction prayed for should not be allowed, was grant- 
ed, but without an ad intérim restraint. It being considered that one or 
more of the questions presented, if the plaintiffs' contentions were 
Sound, would make the provisions of the act of March 4, 1913, c. 160, Z7 
Stat. 1013 (Comp. St. 1913, § 1243), applicable, the application for the 
preliminary injunction, upon the return of the order to show cause, was 
heard by three judges, one of whom is a Circuit Judge. 

The grounds upon which the plaintiffs claim that they are entitled to 
relief in this court are two: First. That certain ordinances of the city 
of Trenton and the acceptahce thereof by some of the plaintiffs and 
their predecessors constituted contracts which could not be altered or 
changed by the city or the staté of New Jersey, and which would be 
impaired, contrary to tlie provisions of section 10 of article 1 of the 
fédéral Constitution, by the enforcement of the ordinance of October, 
1909, and the continuance of the order of August 17, 1915, or any Order 
which the board might thereafter make which did not recognize their 
fight to charge a straight five-cent fare. Second. That the order of the 
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board was made without notice to the plaintiffs, and without affording 
them an opportunity to be heard, and thus deprived them of proptrty 
without due process of law, contrary to the fourteenth amendment. 

[ 1 ] We hâve f ound it unnecessary to consider the interesting ques- 
tion presented by the first contention, as to whether contracts such as 
the plaintiffs claim do in fact exist. The second ground requires a dé- 
termination as to whether the order complaiiied of was in fact made 
without notice to the plaintiffs and without affording them an opportun- 
ity to be heard, and, if so, whether notice was necessary before the 
board could hâve legally made it. The board of public utility commis- 
sioners was created by an act of the New Jersey Législature approved 
April 21, 1911 (P. L. 1911, p. 374), and was thereby vested with certain 
defined powers — among them to fix just and reasonable rates to be 
charged by various public utilities, included in which are street railway 
companies, whenever it should détermine any existing rate to be un just, 
unreasonable, or insufficient, and to hear and détermine whether any 
increase, change, or altération in rates, which might thereafter be made 
by any public utility, would be just and reasonable. The board was also 
vested with power, "pending such hearing and détermination" of the 
latter question, to order, for a period not exceeding three months, the 
suspension of the increase, change, or altération until it should hâve 
approved the same. It is by virtue of the last-mentioned power that 
the board presumed to act in making the order in question. After the 
lessee company sent the notification to the board of its intention to dis- 
continue the sale of six tickets for 25 cents, the latter caused a copy 
of the same to be sent to the mayor of the city, with a letter advising 
him that if the city desired to submit anything to the board, or to make 
any motion in respect to the proposed action by the company, an oppor- 
tunity would be afforded on August 17th. On the same day the board 
caused a letter to be sent to the lessee company acknowledging receipt 
of the notice, asking when it proposed to make the change, and inclos- 
ing a copy of the letter sent to.the mayor. The company was not repre- 
sented before the board at the hearing, and, as far as appears, was not 
notified whether the city proposed to take any action or make any mo- 
tion beï ore the board on the date specified, or otherwise. On that date, 
however, the city was represented, and on the motion of its soliciter the 
order in question was made. It thus appears that the only notice the 
plaintiffs had was that on a certain day the board would hear any motion 
that the city intended to make ; but they were never notified that the 
city intended to make any motion whatsoever, or what it would be, and 
were afforded no opportunity to défend against the motion which was 
made and the order which the board entered. 

Under thèse circumstances, if notice and hearing were necessary 
prerequisites, we think the plaintiffs were not given such notice or 
afforded such an opportunity to be heard in respect to the action which 
was taken as to satisfy the "due process of law" clause of the fourteenth 
amendment. But we think that the statute creating the board and de- 
fining its powers authorized an order of suspension to be made without 
notice or hearing. The powers of the board, so far as are necessary to 
be considered, are conferred by sections 16 and 17 of the act. Section 
16 provides: 
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"The Board shall hâve power" — then follows, In 11 separate paragraphe, nn 
enumeration of the powers. In some of thèse paragraphs the exercise of tlie 
power is expressly limited to "after hearmg" ; In others, to "after heariiig 
upon notice." 

Section 17 provides : 

"The board shall hâve power, after hearlng, npon notice, by order In writing, 
to requlre every publie utllity as herein defined" — then follows, in 8 separate 
paragraphs, an enumeration of powers. 

It thus appears that the Législature has carefully defined when a 
hearing and notice are necessary. The last of the paragraphs of section 
17 confers two separate powers : One to hear and détermine, either up- 
on complaint or upon the board's own initiative, whether an increase, 
change, or altération in any existing rate is just and reasonable ; and the 
other to suspend, for a limited time, such increase, change, or altération, 
"pending such hearing and détermination." The latter power is ex- 
pressly conferred in so many words, and by a separate sentence, in 
which there is no requirement that the order can be made only after 
hearing and notice. It is a separate power, deemed necessary by the 
Législature, no doubt, to give more efficacy to the former. The rea- 
son for granting it, as well as the context, leads us to the conclusion 
that it is not limited or quaHfied by the opening paragraph of section 17, 
before quoted. That paragraph, we think, refers to the power to déter- 
mine whether the proposed change would be just and reasonable. 

It is difificult to understand why the Législature should hâve required 
two hearings on the same question. If no other question were pre- 
sented than that of reasonableness of the rate, as would most often be 
the case, the first hearing, to be of any effect whatever, must, of neces- 
sity, be practically the same as the second. On the other hand, it is 
reasonable to assume that the Législature would wish to clothe the 
board, to which it had delegated the state's rate-making right, with 
power to préserve the status quo until there could be a hearing and dé- 
termination upon the merits, without the delay incident to notice and 
hearing. This is the same power exercised by and conferred upon 
the Interstate Commerce Commission by the act of June 18, 1910 (36 
Stat. 552, c. 309). Nor do we doubt the right of the Législature to 
grant such a power, without violating tlie fourteenth amendment. 
Nothing more was donc than to clothe a quasi judicial body with a 
power which has always been exercised by courts of compétent juris- 
diction. 

[2] If the plaintiffs, in fact, hâve contracts which are beyond the 
power of either the municipality or the state to change or impair, the 
act of the board in temporarily depriving them of the benefit thereof 
did not infringe their constitutional rights to any greater extent than 
like rights are infringed, without violating constitutional provisions, 
when a court of compétent jurisdiction, upon ex parte application, 
restrains the exercise of them pendente lite in order to préserve the 
status quo, pending a hearing and décision. The board did not attempt 
to détermine whether any contract rights existed, or what they were, 
or whether they were beyond the right of the municipality or state 
to ahrogate or change them. It merely held the whole matter in abey- 
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ance until there could be an investigation and a aetermiriat'ion could be- 
reached. The plaintiffscapnot: assume that the board's décision will 
net recognize and give due effect to any contractual rights which they 
bave. Under thèse circumstances it would, in our judgment, be im- 
proper for this court to attempt to adjudicate thèse questions, before 
the board which the Législature of New Jersey has clothed with the 
législative power over rates and whose jurisdiction has already been 
invoked, has done so, or had an opportunity to do so. In this respect 
this case cannot be distinguished from Prentis v. Atlantic Coast Line 
Co., 211 U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150. It was urged there, 
as hère, that the plaintiffa had contracts with the state, which could 
not be changed except under certain conditions, which did not exist in 
that case. The court, after remarking that if the state had bound 
itself by contract not to eut down the rates as contemplated, there 
would seem to be no reason why the suit should not then be entertained 
in the fédéral court, said: 

"But It would be prématuré and Is unnecessary to décide whether the 
state has done so or not. No rate is irrevocably fixed by the state until the 
luatter has lieen laid before the body havlng the last word. It may be that 
that body wlll adhère to the old rate or will establish one that will not be 
open to the charge of violating the contracts alleged. ♦ * • On the ques- 
tion of contract, as on that of conflst^ation, it is reasonable and proper that 
the évidence should be laid, in the tirst Instance, before the body having the 
last l^islative word." 

We feel that the doctrine thus announced is a wholesome one for 
our dual form of government, and that it should not be limited in its 
application by subtle distinctions or nice refinements. But the right 
of the plaintiffs to hâve this court pass upon the validity of the ordi- 
nance which is attacked cannot be denied on that ground, if the other 
essential prerequisites for the intervention of a court of equity are 
présent. Although a décision that the ordinance is valid might involve 
a finding that the other ordinanées, which the plaintiffs claim constitute 
contracts, were abrogated by it, and thus incidentally détermine some 
of the questions before the state board, still the ordinance complained 
of was in itself a completed législative act. The power and duty of 
a fédéral court, when applied to, to enjôin the exécution of such acts, 
when they impair rights guaraiiteed by the fédéral Constitution, is un- 
questioned. Willcox v. Consolidated Cas Ce, 212 U. S. 19, 29 Sup. 
Ct. 192, 53 L. Ed. 382, 48 L. R. A. (N. S.) 1134, 15 Ann. Cas. 1034. 

There is, however, no sufficient proof to warrant the belle f that the 
municipal authorities contemplate taking any action under that ordi- 
nance, except to assert it in support of their position before the board 
of public utility commissioners. The bill allèges, it is true, that the 
mayor has threatened to act under the ordinance and to revoke the 
licenses of the plaintiffs' cars ; but the affldavit to support this alléga- 
tion is purely upon information and belief. On the other hand, the 
action of the city counsel in appearing before the board and invoking 
its power indicates very clearly that there is no présent intention on 
the part of the mayor or city authorities to take the drastic action al- 
légea in the bill. It would therefôre, under thèse circumstances, be 
improper to grant a preliminary injunction against the enforcement 
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of the penalties prescribed by the ordinance, evefi if it is invalid, 
Hence there is no necessity to consider whether it is valid or not. 

The motion for the preh'minary injunction will, accordingly, be de- 
nied, but without préjudice to a renewal of the same as respects the 
ordinance, if the city authorities attempt to enforce any of the pen- 
alties provided therein. 



UNITED STATES v. UNITED SHOE MACHINERY CO. et aL 

(District Court, E. D. Missouri, E. D. Noveuiber 9, x915.) 

No. 44S9. 

1. Monopolies <S=»12— Clatton Anti-Trust Act— Monopolistic Leases. 

Leases, by the maker of a very large pereentage of ail the jhoe maehin- 
ery made in tlie United States, of machines to shoe manufacturers, con- 
sisting of principal and auxiliary machines, the use of both kinds being 
necessary In the completion of a shoe, which leases eoiitain provisions 
that the lessee shall not use the machine in the manufacture of footwear 
which has not had certain essential opérations perfonued upon it by 
other machines leased from the lessor, that he shall use the leased ma- 
chine exclusively for the class of work for which it is designed, that he 
shall obtain ail duplicate parts and ail supplies for the machine e.^elusive- 
ly from the lessor at such priées as it may establish, and other similar 
provisions, and which further give the lessor the right to remove ail 
leased machines in the event of the violation by the lessee of any term of 
any one of the leases, lield, on motion for prelimlnary injunction, illégal, 
as in violation of Clayton Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731. 

[Ed. Note.— -For other cases, see Monopolies, Cent Dlg. § 10 ; Dec. Dig. 
<@=»12.] 

2. MONOPOLIES <S=5 10— Clayton Anti-Trust Act— CoNSTEticTioN— Applica- 

tion TO EXISTINO Contraots. 

Clayton Anti-Trust Act, § 3, which makes It unlawful to lease. or sell 
machinery, etc., on any condition or agreement which will tend to prevent 
the lessee or purchaser from dealing with competitors of the lessor or sell- 
er, is applicable to a contlnuing contract of lease, although made before 
its passage. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 9; Dec. Dig. 
<©=ïlO.] 

In Equity. Suit by the United States against the United Shoe Ma- 
chinery Company and others. On application for preliminary injunc- 
tion. Granted. 

Arthur L. Oliver, U. S. Atty., of St. Louis, Mo., C. J. Smyth and 
H. La Rue Brown, Sp. Assts. Atty. Gen., for the United States. 

C. A. Severance, of St. Paul, Minn., and Chester H. Krum, of St. 
Louis, Mo. (Douglas Robert, of St. Louis, Mo., and Fish, Richardson, 
Herrick & Neave, of Boston, Mass., on the brief), for défendants. 

DYER, District Judge. The plaintiff filed its bill of complaint 
against the défendants, and therein prays, among other things, that a 
preliminary injunction be granted restraining the défendants and each 
of them from directly or indiirectly enforcing, threatening, or attempt- 
ing to enforce certain clauses of the leases particularly referred to 

@=3For otber cases see same topic & KEY-NUMBER lu ail Key-Numbered Ulgests & Ind axes 
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in the bîll. Upon the hearing of this application the court was favored 
by long, and able arguments, to which it listened with attention and 
interest. The court was further favored by written arguments and 
briefs, to which it bas also given considération. 

I recognize to the fullest extent, and heartily approve, the princi- 
ples expressed in the opinion of the Suprême Court of the United 
States in Truly v. Wanzer, 5 How. 141, 12 L. Ed. 88, to wit : 

"There is no power, the exercise of whicli is more délicate, which requires 
greater caution, delilieration, and sound discretlou, or more dangerous in a 
doubtful case, than the issuing of an injunction." 

In the light of that announcement, let us see what is now bef ore the 
court. 

[1] By an act of Congress approved October 15, 1914, commonly 
called or known as the "Clayton Act," it was provided, among other 
things, as foUows: 

"Sec. 3. That it shall be unlawful for any person engagea In commerce, in 
the course of such commerce, to lease or make a sale or contract for sale of 
goods, wares, merchandise, macliinery, supplies, or other commodities, whether 
patented or unpatented, for use, consomption or resale within the United 
States or any territory thex-eof, or the District of Columbia, or any insular 
possession or other place under the jurlsdiction of the United States, or flx 
(i prlce charged therefor, or discount from, or rebate upon, such price, ou the 
condition, agreement or understanding that the lessee or purchaser thereof 
shall not use or deal In the goods, wares, mercliandise, machinery, supplies or 
other commodities of a competitor or competltors of the lessor or seller, where 
the effect of such lease, sale, or contract for sale or such condition, agreement 
or understanding may be to substantially lessen compétition or tend to creato 
a monopoly in any Une of commerce." 

The bill in this case states : That nearly ail of the shoes made in the 
United "States are manufactured by machinery, 98 per cent, of which 
machinery is made and controlled by thèse défendants. That over 
1,500 manufacturers of shoes by machinery are engaged in business 
throughout the United States, and make and put out annually 300,000,- 
000 pairs of machine made shoes, and that with ail but a few ot the 
manufacturers the défendants hâve business relations. The défend- 
ants, it is averred, dévote themselves particularly to the production 
of machinery used in preparing and attaching tlie soles to the uppers 
of shoes, but they do not manufacture machinery used in stitching to- 
gether the uppers. Some of the machines made by the défendants are 
designated by them as "principal," while others are designated "aiux- 
iliary." The bill avers' that important machines are put out by the de- 
fendants upon leases. On some of the machines the lessee is required 
to pay a royalty; on others, an annual r entai. The "principal" ma- 
chines cannot be operated profitably without the use of some, if not 
ail, of the "auxiliary" machines, and the latter are of no practical 
value, except as they are used in connection with the "principal" ma- 
chines. The bill further avers that the writings under which the de- 
fendants put out most of their machinery are designated "Order and 
Temporary Loan Agreement," "Lease and License Agreement," or 
"Agreement"; but each and ail of them are referred to as leases. 
Thèse leases run for a period of 17 years, and some of them were 
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made before and some after the passage of the act of October 15, 
1914, commoijly called the Clayton Act. 

No complaint is made of the leases as a whole. Complaint is made 
only as to certain clauses therein. No relief is sought against the 
lessees. The clauses complained against are called in the bill "tying 
clauses." Thèse clauses are Exhibits 1, 2, 3, 4, 5, 6, 7, and 8, and 
are as f oUows : 

"(1) Shall not use the machine In the manufacture or préparation of foot- 
wear which has not had certain essential opérations performed upon it hy oth- 
er machines leased from the lessor. 

"(2) Shall use the leased machine to Its fullest capacity. 

"(3) Shall use exclusively the leased machine for the class of work for which 
It is designed. 

"(4) Shall obtain from the lessor exclusively, at such price as it may estab- 
lish, ail duplicate parts and mechanisms needed In operatlng the leased ma- 
chines and ail supplies in connection wlth them.. 

"(5) Shall use patented Insoles made on défendants' macMnery only in con- 
nection with certain footwear manufactured by maehinery leased from the 
lessor. 

"(6) Shall lease from the lessor any additlonal maehinery which he may 
need for work in the same department as that of the machine leased. 

"(7) Shall permit the lessor to détermine whether the lessee has in hls fac- 
tory more maehinery adapted for doing the same work than he needs, and, if 
so, to remove such machines as, in the opinion of the lessor, are uimecessary. 

"(8) Shall, at the élection of the lessor, suffer a termina tion of ail leases 
which he may hâve and the removal of ail machines leased by him from the 
défendants, in the event of the violation of any term of any one of the leases." 

The question then is: Are the clauses inserted in and forming 
parts of the contracts between the défendants and their lessees pro- 
hibited by the act of Congress heretofore referred to. Reading this 
act of Congress and the clauses complained of together, there can be 
but one conclusion, and that is that ail of the clauses (with the possi- 
ble exception of No. 2) complained of in the bill are clearly violative 
of the plain words of the statute. 

If the court were in doubt as to tlie meaning of the act and of the 
intention of Congress in enacting it, that doubt would be readily re- 
moved by reading and considering. the proceedings in both houses of 
Congress touching the purpose of the law. In référence to section 3 
of that act, the judiciary committee of the House made a report in 
which appears the following: 

"Where the concem making thèse contracts Is already great and powerful, 
such as the United Shoe Maehinery Company, the American Tobacco Com- 
pany, and the General Film Company, the exclusive or 'tying' coutract made 
with local dealers becomes one of the greatest agencies and Instrumentalities 
of monopoly ever devised by the brain of man. It completely shuts out com- 
petltors, not only from trade in which they are engaged already, but from 
the opportunities to build up trade in any community where thèse great and 
powerful conditions are appearing under this System and practice. By this 
method and practice the Shoe Maehinery Company has built up a monopoly 
that owns and controls the entire maehinery now used by ail great shoe man- 
ufaeturing houses of the United States. No independent manufacturer of shoe 
machines has the sllghtest opportunity to bulld up any considérable trade in 
this country whUe this condition obtains. If the manufacturer, who is using 
machines of the Shoe Maehinery Company, were to purchase and placé a ma- 
chine manufactured by an independent company in his establishment, the Sho» 
Maehinery Company could, under its contracts, withdraw ail of its maehinery 
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from the establishment o£ the shoe manufacturer and thereby -wreck the busl 
ness o£ the manufacturer. * • * Agaln : If the transaction results in com^ 
pletely ariving out compétitive articles from the communlty, as the con- 
tract by Its terms takes them out of the business of the local dealer, there can 
be little room to question the contention of the advocates of this System that 
both the manufacturer and the de.aler are beneflted by the transaction. If, on 
the contrary, the local merehant who has tied hls hands by an exclusive con- 
tract oannot drive out of the communlty compétitive articles, and thereby se- 
cure a monopoly of the trade in bis immédiate lacality, it is manifest that he 
has been seriously hampered and injured in his business by the restrictions 
placed upon him by hls contract. Again: What Is the motive and purpose 
of the manufacturer In making or entering Into such exclusive contracts? It 
is undoubtedly his purpose to drive out compétition and to establish a mo- 
nopoly in the sale of the commodlties in that particular communlty or locality. 
His contract by its express tenns completely shuts out compétition in the busi- 
ness of the local dealer with whom he makes it. The dealer bound by this 
exclusive contract not to handle the goods, wares, and merchandlse of an- 
cther beeomes an ally of the manufacturer in his efforts and purpose to drive 
out compétition in the locality or communlty in which such commodlties are 
sold." 

There can be no question but that the act o£ Congress was aimed 
directly at the défendant the Shoe Machinery Company. 

[2] It is insisted by counsel for défendants that the act can only 
apply to leases made after the act took effect. A satisfactory answer 
to this contention, I think, is made by the District Court of the United 
States for the Western District of Michigan in the case of EUiott Ma- 
chine Co. V. Albert M. Center, 227 Fed. 124. In that case the court 
said: 

"However, the principal question argued at the hearing of this motion to 
dlsmiss was that of the application and effect of the Clayton Act to and upon 
the contract between thèse parties which was made and entered into prier 
to the congressional enactment. In this discussion of the question counsel 
for both parties hâve assumed that the contract is single, and also that it is 
one which, if made at the présent time, would fall within the ban of section 
3 of the act. Counsel for défendant earnestly insist that, even if Congress 
so intended, the statuts cannot be construed to apply to pre-exlsting contracts, 
and to prohibit their performance and enforcement, without vlolatlng funda- 
mental and eonstitutlonal rights. ïhe statute does not In terms except from 
Its opération any agreements or contracts, past, présent, or future, and in the 
absence of such exception it is to be presumed that Congress intended to pro- 
hibit, not only the making of future contracts, but also the further perform- 
ance of past contracts of the klnd specified. Congress dérives its power to 
enact such législation from the commerce clause of the Constitution, and the 
power so conterred is broad, comprehenslve, and all-embracing. AU persons 
entering Into contracts involvtng Interstate commerce must do so subject to the . 
rlght of Congress thereafter to control, regulate, and prohibit the performance 
thereof. 'Bvery ovraer of property holds the same subject to such action as 
the sovorelgn power of the state may, in the exercise of its legltimate sov- 
ereignty, adopt in relation to it' It is now too well settled to admit of con- 
troversy that a contract to do a thing, lawful when made, may be avoided by 
subséquent législation making it unlawful, and that an act of Congress may 
lawfuUy affect the rights which had their Inception before Its passage." 

Counsel hère contend that, if an injunction as prayed for in the 
bill be granted, irréparable damage will be done, not only to the de- 
fendants, but to each and every one of the hundreds of those manu- 
facturers in the United States who are lessees of the défendants. 
Even if this be true, the court should not hesitate to déclare the law, 
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whatever the resuit to the défendants and their lessees ma:y be. If 
the course adopted and practiced by the défendants bas had the efïect 
to stifle compétition and create a monopoly, then the law should be 
enforced, even if it resulted in going back to the awl and wooden peg. 
The continuing of the business as heretofore practiced by the défend- 
ants and its lessees might and probahly would further enrich them, 
but this would be donc at the expense of the men, women, and chil- 
dren who, by reason of the monopoly, are forced to buy shoes from 
such lessees and manufacturers. The higîi prices paid by manufac- 
turers for the use of défendants' machines, "principal" and "auxiliary," 
fall eventually upon those who wear the shoes. It is in the interest of 
and for the benefit of those that the law was enacted. Tt is hard to see 
how the ingenuity of man could bave devised a sclicme that would 
more efïectually create a monopoly than the scheme set forth in the 
bill in this case. 

After fully considering the verified bill, and the affidavits filed in 
support thereof, as well as the affidavits presented and filed by the 
défendants in opposition, the court bas reached the conclusion that 
the temporary injunction prayed for in the bill should be granted; and 
it is so ordered. 



In re ATWATER. 

(District Court, S. D. New York. October 20, 1915.) 

Bankbuptct <g=>136— Jubisdiction op Refeeke— Oedeb Requieing Bankeupt 

TO TUEN OVEB PbOPEBTY. 

A référée is without jurisdictlon to make an order requiring a bankrupt 
to tum over property to his trustée, except in proceedlngs therefor in 
wliich the bankrupt Is given notice and an opportunity to défend. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
De& Dig. <g=>136.] 

In Bankruptcy. On application of William B. Atwater, bankrupt, 
for writ of habeas corpus. Writ granted. 

Earl H. Houghtaling, of Walden, N. Y., for bankrupt 
Reeve Ketcham, of Newburgh, N. Y., for trustée. 

AUGUSTUS N. HAND, District Judge. The bankrupt has al- 
ready made various applications to this court for discharge from im- 
prisonment rnnder an order adjudging him in contempt for failure 
to tum over property to the trustée. Ail the prior applications hâve 
proceeded upon the assumption that the référée had jurisdiction to 
make the order requiring the bankrupt to pay over to the trustée the 
property which he was charged with withholding. There was no 
formai proceeding against the bankrupt to compel him to turn over 
property, and the testimony which was taken was ail offered and 
received at the first meeting of creditors. The bankrupt was both 
examined by the solicitor fpr the trustée and cross-examined by his 
own solicitor. He also was allowed to call witnesses on his own 

©::sFor other cases see same topic & KËV-NUMBEK in ail Key-Numbered Digests & Indexes 
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behalf to show that he was not secreting property. It is not clear, 
however, from the examination of the record before the référée, that 
the bankrupt was ever apprised of the fact that a motion would be 
made for an order directing him to turn over property to the trustée, 
nor does it even appear by the record that any such motion was ever 
made. 

After the testimony was closed, without either formai pleadings 
defining the issue which should ordinarily be had, or even a motion 
which the bankrupt, or his solicitor, might know the purpose of, and 
resist, the référée made an order adjudging that $5,000 still remained 
in the possession or under the control of the bankrupt, and requiring 
him to pay over the same to the trustée. This order was reviewed 
by Judge Hough, but the review was limited, under the objections 
raised to the order, to the considération of whether or not the évi- 
dence before the référée showed that the bankrupt was accountable 
for $5,000 to the trustée, and no one bas ever before raised the 
question as to the jurisdiction of the référée to make the order. 

It is certainly the duty of this court so far as possible to deal with 
the real substance and not the mère form of proceedings before it. 
Although I do not approve of the gênerai practice of making orders 
like the one under considération without a pétition defining the re- 
lief sought, I should uphoîd the order, were it not for the fact that 
I can find no évidence in the record that the bankrupt was ever ap- 
prised of the purpose of the examination conducted before the référée. 
He may hâve known its purpose; but, as the bankrupt's liberty is 
involved, I f|eel that there should be indisputable évidence that he 
fuUy understood the immédiate purpose of the investigation before 
the référée, and did not consider it a mère gênerai investigation, which 
might resuit in some future proceedings to turn over property. I 
think he was entitled to know, either from a formai pétition asking 
that he turn over property, or from a motion made at the hearing 
before the référée for an order directing him to turn over property, 
that the inquiry was for the purpose of obtaining such an order. 
If he had had such information, it is at least possible that he would 
hâve introduced f urther évidence, and that the référée would bave 
reached a différent resuit. 

The record shows, and Judge Hough informs me, that he bas never 
had before him for considération the question of the jurisdiction of 
the référée to make the order. The bankrupt did not in my opinion, 
by seeking to review the order on the merits, waive his right to 
object to the jurisdiction of the court to make it. The writ of habeas 
corpus should be sustained, on the ground that the reïeree never 
acquired jurisdiction to make the original order, and the prisoner 
should be discharged. This result is in accordance with the décision 
of Judge Sanbom in the Circuit Court of Appeals in the well-con~ 
sidered case of In re Rosser, 101 Fed. 562, 41 C. C. A. 497. 
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FERGUSON et al. v. OMAHA & S. W. R. CO. et al. 
(Circuit Court of Appeals, Eighth Circuit September 13, 1915.) 

No. 4407. 

1. CoUBTS ®=>385 — CiRcurr Coubt of Appeals — Jdbisdiction — Cases Involv- 

INQ JOEISDICTION DP LOWER COURT. 

It ia only when the jurisdlction of a District Court as a fédéral court la 
involved that an appeal or writ of error lies direct to the Suprême Couxt, 
under Judicial Code (Act March 3, 1911, c. 231), § 238, 36 Stat 1157 (Comp. 
St. 1913, § 1215). A decree dismlsslng a bill for want of jurisdlction in 
equity is reriewable by the Circuit Court of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1022-1025, 1031 ; 
Dec. Dig. <S=»385. 

Jurisdlction of Circuit Court of Appeals in gênerai, see notes to Law 
Ow Bew V. United States, 1 C. O. A, 6; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

2. Courts <S=3264 — Jurisdiotion op Feï)eeai. Court — ^Ancillaey Suit. 

An ancillary suit may in a gênerai way be deflned as a suit or proceed- 
Ing in equity growing out of a prior suit in the same court, dépendent 
upon and Instituted for the purpose either of impeaching or enforcing 
the judgment or decree in the prior suit, to the end that more complète 
Justice may be done among ail parties in interest; and the jurisdlction 
of such suit by a fédéral court is dépendent upon the jurisdlction of the 
court of the prior suit. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 801; Dec. Dlg. 
®=»264.] 

5. Courts ®=»264 — Jueisdiction op Fédéral Court — ^Ancillary Suit. 

Where, pendlng a suit in a fédéral court to foreclose a mortgage, the 
mortgagor undertook to convey certain rights in the land to thlrd per- 
soQS, who asserted such rights after foreclosure decree and sale, a blll 
by the mortgagee, who was the purchaser, filed in the same court, brlng- 
Ing in such thlrd persons to hâve their rights adjudlcated and declared 
subject to the decree, Is ancillary, and as such within the jurisdlction of 
the court i 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec. Dlg. 
<S=:5264.] 

4. Appeal and Erbob <g=>895 — Disposition of Cause — Enterinq Final De- 
cree. 

When the entire record of a cause, includlng ail the évidence therein, 
is before an appellate court upon an appeal In equity, such appellate court 
may eonslder the case on the merlts, and either enter a final decree or 
remand the cause to the lower court wlth direction to do so, though the 
lower court has not considered the merlts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. .§§ 3645 
3648; Dec. Dig. <S=>895.] 

6. Contracts ®=>143 — Construction — General Bules. 

It is a fundamental rule that ail contracts are to be construed wlth 
référence to their subject-matter and the situation of the parties at the 
tlme of their maklng. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. §§ 723, 743; 
Dec. Dlg. ®=>143.] 
6. Covenants <®=S579 — Riget of Way Dbbd — Aqeeement to Maintain Wagon 
RoAD — Right to Specific Performance. 

The owner of a large tract of land bordering on the Missouri river con- 
veyed to a railroad company a right of way over a strlp of land lying 
between the river and a hlgh bluff; the deed expressly providing that 

®=5For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests h Indexes 
227 F.— 33 
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the Company should "make and keep in repair a wagon road parallel wlth 
the track of the railroad and two permanent crossings over thé tracks for 
teams at points to be designated by the grantor." On account of the 
bluff such road constituted the only means by whieh the grantor could 
pass from one part of his land to another. Held, that such réservation 
and agreement were in the nature of a covenant runnlng wlth the land, 
that the railroad Company was not relleved from performance of the 
agreement by the fact that by ordlnary action of the waters of the 
river a portion of its right of way had been damaged or washed away, 
but not to such estent that it could not be repaired and protected 
against further injury, and that the successors In title to the grantor 
were entltled to a spécifie performance of the contract. 

[Ed. Note.— For other cases, see Covenants, Cent Dlg. §§ 7ft-€2; Dec. 
Ettg. <S=»79,] 

Appeal from the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

Suit in equity by S'mith F. Ferguson, as executor of the will of 
Everard D. Ferguson, deceased, and others, against Omaha & South- 
westem Railroad Company and another. Decree for défendants, and 
complainants appeal. Reversed. 

The bill of complalnt was flled February 28, 1907, in the District (then Cir- 
cuit) Court of the United States for the District of Nebraska by the appellants, 
Smith F. Ferguson, as executor of the last will and testament of Everard D. 
Ferguson, deceased, and Smith F. Ferguson and Hortense E. Childs, as sole 
devisees under said will, against the appellees, the Omaha & Southwestern 
Railroad Company, a Nebraska corporation, and the Chicago, Burlington & 
Qulncy Railway Company, its lessee, an Illinois corporation, to détermine 
their ilghts, if any, in certain real estate in Sarpy county, Neb., acquired by 
Rverard D. Ferguson, February 26, 1904, under a decree of foreclosure of cer- 
tain mortgages upon the premises in favor of Everard D. Ferguson in a suit 
commeneed In said court by him against Charles ChUds and others in Janu- 
ary, 1900. The défendant railroad companles in this suit were not parties 
to the original suit or bill ; but It is alleged In the présent bill that they hâve 
acquired some interest in or rights to a portion of the premises included in 
the mortgages foreclosed in the foreclosure suit while it was pending in the 
Circuit Court ; and this bill is flled as ancillary to said original suit to déter- 
mine the Interests and rights of the défendants hereln to said premises and 
déclare them to be inf erlor to the rights of the plaintifCs, and to enforce said 
decree of foreclosure against thèse défendants. The défendants answered the 
présent bill, and testimony was taken by both parties upon the merits, and 
upon final hearing the suit was dismlssed "for want of jurisdiction," and the 
plaintlfEs appeal. Other facts essential to a détermination of the questions 
presented will be stated in the course of the opinion. 

Francis A; Brogan, of Omaha, Neb. (Anan Raymond, of Omaha, 
Neb., on the brief), for appellants. 

Arthur R. Wells, of Omaha, Neb. (Byron Clark and Jesse L. Root, 
both of Omaha, Neb., on the brief), for appellees. 

Bef ore ADAMS, Circuit Judge, and TRIEBER and REED, District 
Judges. 

REED, District Judge (after stating the facts as above). The de- 
fendants hâve presented to this court a motion to dismiss the appeal 
upon the ground as f oUows : ' 

"The appellees move the court to dismiss this case on the ground that this 
court has no jurisdiction of the appeal taken therein, for the reason that the 
jurisdiction of the District Court to hear and détermine the cause under the 



FEHGTJSON V. OMAHA <fe 8. W. E. CO. 515 

Constitution and statutes of the United States was in issue In the District 
Court, and tliat court entered a decree dismissing the suit for want of such 
jurlsdiction." 

The motion rests upon section 5 of the Court of Appeals Act of 
Congress, approved March 3, 1891 (26 Stat. 827, c. 517), now included 
in section 238 of the Judicial Code, which reads in this way : 

Section 238: "Appeals and writs of error niay be taken from the District 
Courts * • * direct to tlie Suprême Court in the followlng cases: In any 
case in whlch the Jurisdiction of the court is in issue, in which case the ques- 
tion of jurisdiction alone shall be certifled to the Suprême Court from the 
court below for décision. • • * " 

Prior to the décision of the Suprême Court in Louisville Trust Co. v. 
Knott, 191 U. S.'225, 24 Sup. Ct. 119, 48 L. Ed. 159, there was sorae 
diversity of opinion in the Circuit Courts as to what "question of juris- 
diction" may be certified direct to the Suprême Court under this section 
upon final détermination of the cause. But in that case it was deter- 
mined by the Suprême Court that the "question of jurisdiction," which, 
when put in issue and is determined by the lower court, may be certified 
to the Suprême Court, must be one involving the jurisdiction of that 
court as a fédéral court, and not merely its gênerai equity jurisdiction 
and practice applicable to the state as well as to the fédéral courts. See 
Bogart V. Southern Pacific Co., 228 U. S. 137, 33 Sup. Ct. 497, 57 L 
Ed. 768, and Geneva Fumiture Co. v. Karpen Brothers, 238 U. S. 254. 
35 Sup. Ct. 788, 59 L. Ed. 1295. 

[ 1 ] The first question for considération upon the motion to dismiss 
therefore is : Was the jurisdiction of the District Court as a fédéral ccurf 
distinctiy put in issue in that court and determined by it ? A correct 
understanding of the nature of the cause of action is necessary to a dé- 
termination of this question. The bill allèges, and the proofs show, that 
on and prior to January 3, 1872, one Charles Childs was the owner and 
in possession of a large tract of land in Sarpy coimty, Neb., bordering 
on the westerly bank of the Missouri river immediately south of the city 
of Omaha in that statê. The défendant Omaha & South western Rail- 
road Company, desiring to construct its railroad upon and over said 
land, obtained from Childs a right of way deed to a strip of land 100 
feet wide over the same on that date (January 3, 1872), which deed 
contained the f ollowing provisos and réservations to the effect : 

That in case said railroad company shall permanently abandon the route 
through said tracts of land, then the same shall revert to and become re- 
vested in the said grantor, hls heirs or assigiis ; that the grantor reserves the 
rock and timber on said strip of land, and may enter thereon and remove the 
same in a manner not to interfère with the opération of the railroad; also 
reserves the right to cross the railroad track, and travel vcith teams or other- 
wise along the right of way parallei with the tracks ; and it is expressly un- 
derstood "that the grantees are to make and keep in repair a wagon road 
parallei with the track of the railroad, and two permanent crossings for 
teams at points to be designated by the grantor, and the grantor reserves the 
right to make other crossings and use them, not Interfering, however, with 
the opération of the railroad." 

The railroad company afterwards constructed its railroad upon said 
right of way, and a wagon road and two crossings for the use of the 
grantor at points designated by him, and maintained them for many 
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years. At the time of making this right of way deed Childs was using 
ail of his lands for farming and other purposes, and at the point where 
the wagon road and two crossings were reserved there was a narrow 
passageway between the river and a high blufï fronting thereon, which 
passageway aiïorded the only means of passing from one part of the 
land to the other on either side of the bluff, and the wagon road and 
crossings were reserved over such passageway and constructed by the 
railroad company to enable Childs to do so. About March 7, 1895, 
Childs being still the owner of the land, subject only to said right of 
way deed, conveyed the same with gênerai covenants of warranty to 
Everard D. Ferguson, which deed was duly acknowledged and recorded 
in the office of the proper register of deeds on April 20, 1895, and pos- 
session of the land thereunder was delivered to said Ferguson. Said 
conveyance, though in form an absoluté deed, was intended as security 
only for an indebtedness owing by Childs to Everard D. Ferguson. 
January 20, 1900, Everard D. Ferguson commenced suit in the Circuit 
Court of the United S'tates for the District of Nebraska against Childs 
and others to foreclose such mortgages upon said real estate, and such 
proceedings were had therein that a decree of f oreclosure was rendered 
in his favor, under which the said real estate was sold and deeded to 
him by a master in chancery, and such deed and sale were duly ap- 
proved by tliat court on February 26, 1904, and Ferguson thereupon 
became entitled to and continued in possession of said premises, except 
only to tlie extent that he was prevented by the railroad companies from 
using the wagon road, and crossings over the railroad tracks. Septem- 
ber 8, 1906, Everard D. Ferguson died testate in the state of New York, 
where he resided, and by his will left his property to his children, the 
plaintifï, Smith F. Ferguson, and a daughter, now Hortense E. Childs, 
and named the plaintiff, Smith F. Ferguson, as executor of his will and 
trustée of his property during the widowhood of his surviving widow, 
which will was duly probated in the state of New York, and also in the 
State of Nebraska, where he left real and personal property to be ad- 
ministered. 

Paragraph 5 of the bill allèges : 

"Tliat this suit is brought by the complainants ior the purpose of enforcing 
the lights in the said premises which Everard D. Ferguson acquired under the 
decree of f oreclosure, and the sale and master's deed to.him pursuant thereto, 
and is ancillary to the said prior suit, and that this court has jurisdlction to 
hear the bill of the plaintifCs and grant the relief herein prayed, for the pur- 
pose of fuUy carrying out the decree entered in said former suit." 

The answer of the défendants admits the making of the deed of 
March 7, 1895, by Childs to Everard D. Ferguson, the foreclosure of 
that deed as a mortgage in the Circuit Court, the sale and deed of the 
premises by the master to Everard D. Ferguson under said decree, 
and the confirmation thereof by the Circuit Court; the réservations by 
Childs in the right of way deed of January 3, 1872 ; the construction by 
Ihe railroad company of the wagon road and crossings over the railroad 
for the use of the grantor in said deed, and the maintenance thereof as 
alleged in the bill. As to the jurisdlction of the District Court in this 
case it is alleged in paragraph 5 of the answer as follows: 
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"Deny that this suit is brought for the purpose of enforeing the rights In the 
said premises which the sald Everard D. Ferguson acquired under the said 
decree of f oreclosure or under the sale made or the niaster's deed issued pur- 
suant thereto, and deny that this suit is anelUary to sald prier suit, and 
submit whether thls court bas jurisdlction to hear the bill of your orators or 
grant the relief prayed for in the bill of complalnt for the purpose mentloned 
in the fifth paragraph of said bill." 

Otherwise the jurisdiction of the court is not questioned, nor is the 
jurisdiction of the Circuit Court to foreclose the mortgage challenged, 
but is admitted by the answer. 

On June 7, 1901, while Everard D. Ferguson was in possession of 
said real estate, and the use and enjoyment of said wagon road and the 
crossings over the railroad, and while the foreclosure suit was pending, 
Childs made to the Omaha & Southwestern Railroad Company a quit- 
claim deed of a strip of land described by metes and bounds, and as be- 
ing 100 feet in width, immediately south of the 100 foot right of way 
granted by the deed of 1872. In said quitclaim Childs also released ail 
rights, privilèges, or claims reserved or contracted for in the deed of 
January 3, 1872, and any right or privilège granted or recognized by 
the railroad company for use as a wagon road or for any occupàncy, 
use, or easement in any respect ; and since such deed the railroad com- 
panies hâve refused to maintain a wagon road upon and along the right 
of way, and the two crossings over the railroad for the use of Everard 
D. Ferguson, or his executor and the devisees under his will, thus pre- 
venting them from having access from one part of said real estate to 
other parts thereof. The prayer of the bill is that a further decree be 
entered by the court defining the rights which Everard D. Ferguson 
acquired under the decree of foreclosure, and that it be found and de- 
termined that the wagon road along said right of way parallel to the 
railroad and the crossings over the railroad tracks are appurtenant to 
said lands, and that the title of the plaintiffs in and to ail of said real 
estate be quieted in them as against the claims of the défendants under 
the quitclaim of June 7, 1901 ; that the défendants be forever enjoined 
from interfering with the continued use and enjoyment by plaintiffs of 
a wagon road along the right of way and crossings over the tracks ; that 
défendants be required to maintain the same for the use and benefit of 
the plaintiffs ; and for other proper équitable relief. 

The défendants claim that whatever rights were reserved by Childs in 
the right of way deed of 1872, or recognized by the railroads thereafter, 
were personal to Childs, and were released and relinquished by the deed 
of June 7, 1901. Some other matters are also urged that go to the 
merits; but need not now be stated or considered. The suit by the plain 
allégations of the bill is intended to foreclose the mortgage of Everard 
D. Ferguson as against the railroad companies, and détermine the title 
and rights acquired by him under the decree of foreclosure as against 
their claims under the quitclaim deed of June 7, 1901. Upon the final 
hearing the District Court entered a decree as follows : 

"This cause came on for final hearing on the blU of complalnt, the joint 
and several answer of the défendants, and upon the évidence, was argued bj 
counsel, and upon due considération thereof by the court it is ordered, ad- 
judged, and decreed that this suit be and Is hereby dismlssed for want of juris- 
diction. To which order the plaintiffs duly except." 
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Tliis decree fails to state what the lack of jurisdiction was that led 
to such dismissal, and in granting the appeal of the complainants f rom 
such decree no question of jurisdiction "was certified to the Suprême 
Court." This is net a compliance with section 238 of the Judicial Code. 
At the time of fiHng this order for decree, the judge filed a mémoran- 
dum opinion, which is as f oUows : 

"The Jurisdiction of the court to détermine this case dépends npon the an- 
clllary nature of the suit. A deed of land to a railway company contained 
a réservation to the grantor of a prlvate way parallel to the railroad rlght of 
way and of a crossing at elther end of the way, to be maintained by the 
railway company. This way was so maintained and used for many years. 
The grantor conveyed hls land to the plaintiffl's predecessor in title, Intending 
thereby to give security for a debt, and the mortgagee entered into possession, 
and f oreclosed the mortgage by a suit In this court, under which he became 
the purchaser at the resulting sale. The railway company was not a i)arty 
to that suit This suit asks for spécifie performance of the contract for the 
private way and crossings, and it is claimed that It is a dépendent suit to the 
foreclosure proceedings; but the suit is against those who were not parties 
or privies to the original suit, and Is not to enforce or carry ont the original 
decree, but is to adjudieate a clalm that accrued before the foreclosure pro- 
ceedings were begun, and which does not dépend upon the original suit, but 
upon the original contract between the parties. Such a suit is an original 
suit, not ancillary. Dunn v. Clarke, 8 Pet. 1, 8 L. Ed. 845 ; Stillman v. Combe, 
197 D. S. 436, 25 Sup. Ct. 480, 49 L. Ed. 822 ; Campbell v. Golden Cycle Min- 
ing Co., 141 Fed. 610, 73 C. C. A. 260. 

■ "The bill asserts that during the pendency of the foreclosure suit the mort- 
gagor conveyed to the railway company another strip of land, and that the 
company bas since occupled it as the right of way, and prays that title be 
ijuieted as to this portion of the land. It is claimed that the court has ju- 
risdiction to grant this relief, and, having jurisdiction thereover, it may pro- 
ceed to détermine ail controversies between the parties as to the subject-mat- 
ter, Including the rights under the original agreement stated. It Is well set- 
tled that as to land long occupled by a railway company for public purposes, 
such as carrying on trafiic, an équitable action seeking to quiet title thereto 
cannot be maintained, nor wlU an action in ejectment lie, but the party must 
seek hls compensation in damages in an action at law. Koberts v, Northern 
Pacific Eallroad Co., 158 U. S. 1 [15 Sup. Ct 756, 39 L. Ed. 873] ; Northern 
Pacific Raûroad Co. v. Smith, 171 V. S. 260, 271 [18 Sup. Ct. 794, 43 L. Ed. 
157] ; Chicago, Burlington & Qulncy Railroad Co. v. Englehart, 57 Neb. 444, 
77 N. W. 1092 ; Blakely v. Chicago, Kansas & Nebraska Railway Co., 46 Neb. 
272, 281, 64 N. W. 972. 

"As the facts set forth do not entitle plalutIfC to an équitable action for 
the relief prayed as to the land conveyed by the later deed, no jurisdiction of 
the court is shown. 141 Fed. 610, 614, 617, 73 C. C. A. 260. It foUows that 
the court Is without jurisdiction to entertain this suit, and it must be dis- 
missed for that reason. An order may be prepared accordingly." 

From this it would appear that the suit was dismissed, not for any 
lack of jurisdiction of the court as a fédéral court, but because in the 
opinion of the District Court there was no equity in the bill, and that 
complainants' remedy, if any, was at law for damages. In Smith v. 
McKay, 161 U. S. 355, 16 Sup. Ct. 490, 40 L. Ed. 731, and Louisville 
Trust Co. V. Knott, 191 U. S. 255, 7'^ Sup. Ct. 119, 4Ô L. Ed. 159, the 
suits were dismissed for similar reasons, and in each of them an appeal 
direct to the Suprême Court was dismissed, upon the ground that the 
jurisdiction of the Circuit Court as a fédéral court was not involved, 
and in World's Columbian Exposition v. United States, 56 Fed. 664, 6 
C. C. A. 58, where a motion to dismiss an appeal from the Circuit Court 
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to the Circuit Court of Appeals for like reasons was denied, and the 
appea! to that court upiield. The answer in this case as to the juris- 
diction of the District Court only suggests that the court itself search 
the record to ascertain if it has jurisdiction of the controversy. This 
does not put in issue the jurisdiction of the court as a fédéral court 
within the meaning of section 238 of the Judicial Code. As the juris- 
diction of the District Court as a fédéral court was not therefore specifi- 
cally put in issue by the pleadings, or denied by the District Court, its 
jurisdiction as a fédéral court is not involved. See Morgan, Warden, 

etc., V. Ward et al., 224 Fed. 698, C. C. A. , filed May 17, 1915. 

The facts in the cases cited in the mémorandum opinion of the District 
Court, except Dunn v. Clarke, 8 Pet. 1, 8 L. Ed. 845, and Campbell v. 
Golden Cycle Mining Co., 141 Fed. 610, 73 C. C. A. 260, are such that 
we deem them inapplicable to the question now under considération. 
Référence to the two excepted cases will be made later. 

[2, 3] An ancillary bill or suit may, in a gênerai way, be said to be a 
suit or proceeding in equity growing out of a prior suit in the same 
court, dépendent upon, and instituted for the purpose either of impeach- 
ing or enforcing the judgment or decree in the prior suit, to the end 
that more complète justice may be donc among ail parties in interest; 
and the jurisdiction of such a suit is dépendent upon the jurisdiction of 
the court of the prior suit. Minnesota Co. v. St. Paul Co., 2 Wall. 609, 
633, 17 h. Ed. 886; Railroad Co. v. Chamberlain, 6 Wall. 748, 18 E. 
Ed. 859; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; Krippendorf 
V. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 E. Ed. 145 ; Campbell v. Gold- 
en Cycle Mining Co., 141 Fed. 610, 73 C. C. A. 260; Brun v. Mann, 151 
Fed. 145, 80 C. C. A. 513, 12 L. R. A. (N. S.) 154; Lamb v. Ewing, 54 
Fed. 269, 4 C. C. A. 320; Lumley v. Wabash R. R. Ce, 76 Fed. 66, 69, 
22 C. C. A. 60; Coltrane v. Templeton, 106 Fed. 370, 374, 45 C. C. A. 
328; and Lang v. Choctaw O. & G. R. Co., 160 Fed. 355, 87 C. C. A. 
307. In Brun v. Mann, 151 Fed. 145, 80 C. C. A. 513, 12 L. R. A. (N. 
S.) 154, above, this court, speaking by Judge Sanborn, said: 

"Diversity of citlzenshlp and the amount In controversy conferred jurisdic- 
tion upon the United States Circuit Court to render the original judgment 
against Tillett for his wrongful seizure and conversion of the cattle. Ple- 
nary power to enforce this judgment and to détermine every controversy be- 
tween the parties thereto and their successors In Interest whlch condltioned 
that enforcement Inhered In, and was a necessary part of, its jurisdiction. 
* • * Nor was the rlght of the complalnant to Involte this jurisdiction con- 
dltioned by the existence of a fédéral question or of diversity of citlzenshlp 
or of the amount In controversy. A bill In equity dépendent upon a former 
action of whlch the fédéral court had Jurisdiction may be maintained, in the 
absence of either of thèse attributes : (1) To aid, enjoin, or regulate the orig- 
inal suit; (2) to restrain, avoid, explaln, or enforce the judgment or decree 
therein ; or (3) to enforce or obtain an adjudication of liens upon, or claima 
to property In the custody of the court In the original suit. Such a dépendent 
suit Is but a continuation In a court of equity of the original suit, to the end 
that more complète justice may be done." 

And in Campbell v. Golden Cycle Mining Ce, 141 Fed. 610, 73 C. C. 
A. 260, he said : 

"A bill to construe orders and decrees in a former suit in equity Is a dé- 
pendent bill, and may be sustalned against those who clalm under, or are 
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Interested In, the orders or decrees whose interprétation Is sought" — citing 
many cases. 

And see 2 Street's Fed. Eq. § 1228 et seq. 

Because the facts in Campbell v. Golden Cycle Mining Co. were held 
not to corne fully within the ruies announced therein is no reason why 
they should not be observed in a case that does. 

In Freeman v. Howe et al., 24 How. 450, the court, at page 460 
(16 L. Ed. 749), said of Dunn v. Clarke, 8 Pet. 1, 8 L. Ed. 845, that: 

It "deserves, perhaps, a word of explanation. It would seem, frora a re- 
mark In the opinion, that the power of the court upon the bill was Umited to 
a case between the parties to the original suit. This was probably not in- 
tended, as any party may file the hlU whose interests are affected by the suit 
at law." 

And the Suprême Court has many times so held in later cases. 
Dunn V. Clarke does not, therefore, hold that the failure to allège or 
show the citizenship of the parties to this suit is fatal to the jurisdic- 
tion of the District Court, if that was or is the purpose of citing it. 

The défendant railroad companies were not made parties to the 
foreclosure suit for the reason (probably) that when it was com- 
menced they were not disputing the right of either Childs or Ferguson 
to the use of the wagon road along the right of way, and the cross- 
ings over the railroad, as they had been maintaining both for many 
years; but while that suit was pending, and on June 7, 1901, the 
défendant Omaha & Southwestern Railroad Company obtained from 
Childs a release of his rights under the right of way deed of 1872, 
and also a quitclaim deed to a strip of land 100 feet wide immediately 
south of the original right of way, upon which it reconstructed or re- 
built its railroad, closed the crossings over the tracks, and denied 
to Ferguson, the executors of his will, and the devisees thereunder 
the right to use the wagon road and the crossings, and thus pre- 
vented them from passing from one part of their lands to other 
parts therepf. As the rights so claimed by the railroad companies 
were acquired by them subséquent to the Ferguson mortgage and 
while the foreclosure suit was pending, Ferguson in his lifetime might 
undoubtedly hâve brought the défendants into that suit by supple- 
mental bill and had their rights under the deed of June, 1901, ad- 
judicated and determined therein. The plaintifFs, as the successors 
in interest in his estate, may by this proceeding hâve the défendants' 
rights under that deed determined and adjudicated upon the merits; 
and this is what is sought by the présent suit. That it is ancillary 
to and a continuation of the foreclosure suit we hâve no doubt. The 
court below therefore efred in dismissing the suit for the alleged want 
of jurisdiction to détermine the controversy, and in refusing to dé- 
termine the case upon the merits. Its decree must therefore be re- 
versed. 

[4] The appellants ask, in the event that this court shall sustain 
the appeal, that it then consider and détermine the casé upon the 
merits, though the lower court did not do so. When the entire record 
of a cause, including ail the testimony therein, is before an appellate 
court upon appeal in equity, such appellate court may consider the 
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case upon the merits, and either enter a final decree, or remand the 
cause to the lower court, with directions to do so, though the lower 
court bas not considered the merits. This case is of that character. 
It was commenced in the court below in February, 1907. Testimony 
upon the merits was taken by both parties, ail of which is in the 
record before us, and there is but little dispute therein. The merits 
hâve been fully argued before us by the counsel for the respective par- 
ties, and there appears to be no reason why we should not détermine 
the case upon its merits and finally dispose of it; for to remand the 
cause to the court below to détermine the merits would only further 
prolong this litigation unnecessarily. The case is unlike Railway 
Co. V. Tompkins, 176 U. S. 167, 20 Sup. Ct. 336, 44 L. Ed. 417, and 
like cases. The case will therefore be determined upon its merits. 

The testimony shows that a small portion of the right of way of 
the railroad under the deed of 1872, upon which the wagon road was 
constructed and maintained by the railroad company for many years, 
was washed away one or more times by the ordinary action of the 
waters of the Missouri river, and restored by the railroad company 
prior to about 1899. It was again washed away about that year, 
and the railroad company then instituted condemnation proceedings 
under the Nebraska statute against Childs and Everard D. Ferguson 
for an enlargement of its right of way, so as to enable it to remove 
the railroad tracks nearer to the base of the bluff at the point in 
question ; but upon acquiring its quitclaim deed from Childs in June, 
1901, it discontinued the condemnation proceedings, reconstructed 
its roadbed, and laid its tracks thereon a few feet nearer to the bluff, 
and then refused to restore the wagon road and the two crossings 
over the tracks at each end of what had been such wagon road, and, 
its contention, among others, is that, inasmuch as the ground at 
one point over which the wagon road was constructed has been washed 
away by the action of the waters of the river, ît is relieved from re- 
building and maintaining the wagon road and the crossings over 
the tracks for the benefit of Childs and his grantees, upon the prin- 
ciple that, under a contract which by the intention of the parties re- 
quires for its performance the continued existence of a spécifie subject- 
matter, the destruction in toto of that subject-matter will relieve from 
the performance of the contract, unless the parties hâve assumed 
by the contract the risk of its destruction, or one of them has under^ 
taken therein for its continued existence. Many cases are cited in 
support of this contention, one of which mainly relied upon is Waite 
v. O'Neil et al. (Sixth Circuit Court of Appeals) 76 Fed. 408, 22 C. C. 
A. 248, 34 L. R. A. 550. 

We think the principle of this and others of the cited cases is 
inapplicable to the facts of the case before us. In that case Mrs. 
Waite, the complainant, was the owner of certain lots in the city 
of Memphis, Tenn., fronting upon the Mississippi river. Thèse lots, 
or rather the river front and landing in front of them, she leased to 
O'Neil & Co. for a term of years at a specified rental. The subject- 
matter of the lease is described in the record as "the river front and 
landing in front of certain described lots, in the city of South Mem- 
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phis, with ample space for a roadway along the landing in ail stages 
of the water and no more," the said landing to be used by the lessee 
for the mooring, storing and unloading of coal, wood, and ice barges 
or boats. The rent was paid by the lessee to a certain date, when 
the landing was totally destroyed by the giving way of certain gov- 
ernment works across the river from and above Memphis, where- 
by an unusual and uncontrollable current of water was thrown directly 
against the river bank in front of Mrs. Waite's property abutting 
upon the river, and the places contiguous thereto above and below 
such landing, thus destroying completely the landing which was the 
subject-matter of the lease. The lessees refused to pay the rent after 
the destruction of the property, and the suit was brought to recover 
the unpaid rental and ta require the lessees to perform their under- 
taking in the lease to return the property to Mrs. Waite at the end 
of the term in as good condition as it was when the lease was made. 
It was held by the Court of Appeals that this destruction of the 
subject-matter of tlae lease by this unusual and uncontrollable action 
of the waters of the river relieved the lessees from the payment of 
the rent after the destruction of the property, and that the restora- 
tion of the property to its condition at the tirae of the lease was 
impossible, owing to the irréparable nature of the damages caused 
by the action of the waters. This short abridgment or statement of 
the facts shows the inapplicability, we think, of that case upon its 
facts to the case before us, 

[ 5 ] It is a fiundamental ruie in the construction of ail contracts that 
they are to be construed in référence to their subject-matter, the 
situation of the parties, and of the subject-matter of the contract at 
the time of their making. Nash v. Towne, 5 Wall. 689, 18 L. Ed. 527 ; 
Canal Co. v. HiU, 15 Wall. 94, 21 L. Ed. 64; Merriam v. United 
States, 107 U. S. 437, 2 Sup. Ct. 536, 27 L. Ed. 531; United States 
V. Appleton, 1 Sumn. 492 [24 Fed. Cas. No. 14,463]. 

[6] In the case before us Charles Childs was, in 1872, the owner 
of a tract of land, some 800 acres, bordering upon the westerly bank 
of the Missouri river, south of Omaha, Neb. This tract of land was 
used by him as a whole, though it was divided or separated by a steep 
bluff near the river bank, rising abruptly 100 feet or more above the 
river and extending back from the river for some distance, thus 
dividing the land into two parts. At the base of this blufï was . a 
narrow strip of land extending a quarter of a mile or so along the 
blufif between it and the river, which aiïorded Childs the oniy means 
of access from his land on one side of the bluff to that upon the other 
side. The Omaha & Southwestern Railroad Company, desiring to 
run its railroad through this land and along the river bank at the 
base of this bluff, obtained from Childs in January, 1872, the right of 
way deed of that date, to which référence has hereinbef ore been made, 
and subsequently built its railroad upon that right of way along the 
base of this bluff, and has since maintained the same at such point, 
thus occupying with its railroad and tracks the only means whereby 
Childs and his grantee, Ferguson, and thèse plaintiffs, as the heirs of 
Eerguson, may pass from one part of their land to other, parts thereof . 
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This deed of 1872 contains the provisions and réservations here- 
inbefore set forth, among which is that, if the railroad company shall 
permanently abandon the route through said tract of land, then the 
right of way granted shall revert to and become revested in the said 
grantor, his heirs or assigns; that the grantor reserves the right to 
cross the railroad track and travel with teams or otherwise along the 
right of way parallel with the tracks ; and finally it is expressly agreed : 

"That the grantees are to make and keep in repair a wagon road parallel 
with the tracks of the railroad, and two permanent crossings over the tracks 
for teams at points to be designated by the grantor, and the grantor reserves 
the right to make other crossings and use them, net Interfering, however, 
with the opération of the railroad." 

There is no doubt that the réservations in this deed, and the agree- 
ment therein of the railroad company "to build and keep in repair a 
wagon road along the right of way, and two permanent crossings 
over the tracks" at points to be designated by Childs, were a part 
of the considération for that deed, and the principal inducement for 
its exécution, and that such réservations and the agreement of the 
railroad company are appurtenant to the land of Childs, in the nature 
of covenants running with the land which inure to the benefit of 
Childs' grantees upon the conveyance of the land by him, and bind 
the railroad company to build and maintain the wagon road and the 
two crossings over the tracks for the benefit of Childs' grantees. 
Smith V. Garbe, 86 Neb. 91, 124 N. W. 921, 136 Am. St. Rep. 674, 20 
Ann. Cas. 1209; Ballinger v. Kinney, 87 Neb. 342, 127 N. W. 239; 
Mitchell v. Weston, 91 Miss. 414, 45 South. 571, 15 L. R. A. (N. S.) 
833 and note, 124 Am. St. Rep. 706; People v. Plainfield Road Co., 
105 Mich. 9, 62 N. W. 998. And see Sexauer v. Wilson, 136 lowa, 
357, 113 N. W. 941, 14 L. R. A. (N. S.) 185, 15 Ann. Cas. 54, and 
note. And this is a local rule of property that will ordinarily be 
observed by the fédéral courts sitting in Nebraska, unless it should 
conflict with or impair the efficiency of some provision of the fédéral 
Constitution or a fédéral statute, or some rule of gênerai commer- 
cial law, which we do not perceive that it does. Gormley v. Clark, 
134 U. S. 338, 348, 10 Sup. Ct. 554, 33 h. Ed. 909, and Hinde v. 
Vattier, 5 Pet. 398, 401, 8 h. Ed. 168. 

Of course the railroad tracks cannot rightly be removed from the 
right of way, nor the opération of the railroad suspended; but the 
appellants ask only that the railroad company be required to per- 
form its agreement "to build and maintain a wagon road along the 
railroad right of way, parallel with its tracks," for the benefit of the 
appellants, as the heirs of a grantee of Childs; and we perceive 
nothing in the situation of the parties or in the subject-matter of 
this contract that will prevent a court of equity from requiring it to 
do so; Having unconditionally cûntracted to maintain the wagon 
road along the right of way, and two crossings over its tracks, it is 
not relieved from performing its undertaking because a part of its 
roadbed where the wagon road was constructed has been damaged 
or'washed away by the ordinary action of the waters of the river 
without its fault; it not having protected itself by its contract against 
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such damage, which was to be reasonably expected by ail who are 
fjamiliar with the action of the waters of the Missouri river. Dermott 
V. Jones, 2 Wall. 1, 7, 17 L. Ed. 762; Railway Co. v. Hoyt, 149 U. 
■S. 1, 14, 13 Sup. Ct. 779, 17 L. Ed. 625 ; Mitchell v. Weston, 91 
Miss. 414, 45 South. 571, 15 L. R. A. (N. S.) 833, 124 Am. St. Rep. 706, 
above. And spécifie performance of such an undertaking will be 
decreed in equity. Joy v. City of St. Louis, 138 U. S. 1, 11 .Sup. Ct. 
243, 34 L. Ed. 843 ; Union Pacific Co. v. Chicago, etc., Ry. Co., 163 
U. S. 564, 600, 16 Sup. Ct. 1173, 41 E. Ed. 265; Gloe v. Railway, 
65 Neb. 680, 91 N. W. 547. 

In Union Pacific Co. v. Chicago, etc., Railway Co., 163 U. S. at 
page 600, 16 Sup. Ct. at page 1187^(41 L. Ed. 265), above, the Suprême 
Court, speaking by Mr. Chief Justice FuUer, said: 

"The jurlsdietion of courts of equity to decree the spécifie performance of 
agreements is of a very ancient date, and rests on the ground of the inade- 
quacy and incompleteness of the remedy at law. Its exercise prevents the 
Intolérable travesty of justice involved in permitting parties to refuse per- 
formance of thelr contracts at pleasure by electing to pay damages for the 
breach." 

And at page 427 in Stuyvesant v. New York City, U Paige (N. Y.) 
414, Chancelier Walworth states what he regards as the true rule on 
the subject of decreeing the spécifie performance of contracts as fol- 
lows: 

"Wliere, from the nature of the relief sought, performance in specle will 
alone answer the purposes of justice, this court will compel a spécifie perform- 
ance, instead of leaving the complainant to a remedy at law, which is whoUy 
inadéquate. The court bas jurisdiction, therefore, to compel the spécifie per- 
formance by the défendant of a covenant to do certain specified work, or to 
make certain improvements or érections upon his own land, for the benefit of 
the complainant, as the owner of the adjoining property, who has an interest 
in having such work done or such improvements or érections made, and where 
the Injury to the complainant, from the breach of the covenant, is of such a 
nature as not to be capable of being adequately compensated in damages.'' 

In Mitchell v. Weston, above, the court said : 

"There is a long Une of cases, both in England and thls oountry, which set- 
tle the proposition that an uncondltional express covenant to repair or keep In 
repair is équivalent to a covenant to rebuild, 'and binds the covenantor to 
make good any injury which human power can remedy, even if eaused by 
Storm, flood, flre, inévitable accident, or the act of a stranger," and that, while 
an act of God will excuse the nonperformance of a duty created by law, it 
wlU not excuse a duty created by contract" — citing mauy cases. 

In Gloe V. Railway Co., 65 Neb. 680, 91 N. W. 547, the défendant 
procured from the plaintifï a conveyance of the right of way, covenant- 
ing as part considération therefor to make two under-track crossings 
to accomraodate the plaintiff in the use of his land. The court said: 

"It [the railroad company] has used the right of way and constructed its 
roadbed across the premises. The évidence is conclusive that the roadhed is 
so constructed that the plaintiff has to drive along the track a mile or more 
before he can cross it, and then retum upon the other side to reach his own 
premises. Without thèse under-track crossings, his land Is greatly depreciated 
in value, and he is put to serious inconvenience in working the same. He la 
irreparably Injured in the enjoyment of his property, unless the défendant per- 
îorms its agreement, aud affords Mm thèse under-track crossings for which 
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he contracted in considération of conveylng awaj' his land. Having takeii Ms 
land and appropriated it to a quasi public use, tlie court will compel a per- 
formance of the agreement that induced tlie conveyance." 

In the case before us the actual value of the land granted as the 
right of way by the deed of 1872 is small as compared with the dam- 
ages and inconvenience to the owner of the land, because of divid- 
ing his estate into two parts without means of access from one part 
thereof to the other, and for which adéquate compensation would 
be difficult if not impossible of ascertaining at law. Spécifie perform- 
ance of the contract is therefore the only complète remedy. Whether 
or not the destruction of that portion of the railroad bed at the base 
of the bluflf, where the wagon road was constructed, is within the right 
of way described in the deed of 1872, may not be entirely clear under 
the testimony. But we deem this immaterial, for the railroad com- 
panies still retain their rights under the deed of 1872, and continue 
to use at least a part of that right of way for its roadbed at this point, 
and exclude the plaintifïs from using any part of the strip of land at 
the base of the blufï as a passageway from one part of their land to 
other parts thereof; and so long as they do this, they are bound by 
the express terms of the contract to maintain a wagon road along the 
base of the bluff, parallel with its tracks, and the two crossings over 
the same for the benefit of the owners of the land, as it did for many 
years after building its railroad upon such ground. By a proper re- 
taining wall the railroad company can repair, as it has done before, 
the small portion of its railroad bed damaged by the ordinary action of 
the waters, and this it should be required to do, if necessary to per- 
form its undertaking under the deed of 1872. 

Some other matters are urged upon us by the railroad companies 
as a reason for denying the relief asked by the appellants ; but, with- 
out referring to them in détail, it must suffice to say that we hâve care- 
fully considered ail of them, and reach the conclusion that the plain- 
tiffs are entitled to a decree that the railroad company, or companies, 
shall be required to restore the wagon road upon the right of way, 
parallel with the tracks, and two crossings over the same, and main- 
tain them in the future as appurtenant to the plaintiff's land, and for 
the benefit of the owners thereof. 

We do not understand the railroad company to claim that under the 
quitclaim deed from Childs of June 7, 1901, procured pending the f ore- 
closure proceedings, that it has any additional rights against the appel- 
lants, other than it would hâve under the deed of 1872, for at the 
time of that deed Everard D. Ferguson was in possession of the land, 
and the foreclosure suit was pending; but, if it does, we are of the 
opinion that its claim cannot be upheld. 

The decree of the District Court is therefore reversed, and the cause 
remanded to that court, with directions to enter a decree for the ap- 
pellants as herein indicated, at the costs of the appellees. It is accord- 
ingly so ordered. 

Reversed and remanded, with directions. 
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NATIONAL BANK OF COMMERCE IN ST. LOUIS V. EQUITABLE TRUST 

CO. OF NEW YORK. 

vCircuit Court of Appeals, Eigftth Circuit. September 29, 1915. On Pétition 
for Reliearing, November 1, 1915.) 

No. 4213. 

1. OOEPORATIONS ©=123 — PLEDGE OF STOCK — RiGHT TO DiVIDENDS. 

A pledgee of corporate shares may recover from the corporation a 
dividend declared thereon to tlie extent of bis interest, and if the pledgor 
collects the dividend he holds It as trustée for the pledgee ; If coUected 
by a third person having kuowledge of the rights of the pledgee, the 
latter may recover it on the common count for money had and received. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 481, 491, 
507-512, 537, 539-546, 569, 618 ; Dec. Dig. ©=123 ; Pledges, Cent. Dlg. §§ 
1-194. 

Rights and llabilltles of pledgee of corporate stock, see note to Frater 
V. Old Nat. Bank, 42 O. C. A. 135.] 

2. Money Received ©=1 — Nature of Remedy — Equitable, Riqht — Implied 

Promise. 

A contractual relation between the parties Is not necessary to support 
an action of assumpsit for money had and received, which Is based upon 
an équitable right froni whlch a promise Is implied. 

[Ed. Note. — For other cases, see Money Received, Cent Dlg. § 1 ; Dec 
Dlg. ©=1.] 

3. Equity iS=>39 — Waiveb ot Objections to Jubisdiction — Rétention of 

JURISDICTION ACQUIRBD. 

If the jurlsdiction of a court of equity Is not challenged, and it Is 
rlghtfuUy in possession of a cause as it is made by the bill, It will pro- 
ceed to détermine the whole matter in coutroversy and grant fuU and 
complète relief, although the relief granted may be such as Is usually 
had in an action at law. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 104-114; Dec 
Dig. ®=»39.] 

4. Equity <S=>42 — Jurisdiction — Waiveb of Objection. 

One who cônseuts to the hearlng and submission In equity of a légal 
cause of action is estopped to tliereafter object to the mode of trial. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 119, 120; Dec, 
Dig. <®=>42.] 

5. Banks anD Banking <©=5261 — ^National Banks — Liability fob Money Re- 

ceived UNDER Contbact Ultra Vires. 

A national bank whlch bas received money equltably belonging to 
another cannot défend agalnst a suit for its recovery on the ground that 
it was received as an incident of a contract made by the bank which was 
ultra vires and not enforceable. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 
991-1000; Dec. Dig. ®»261.] 

6. CoEPOBATiONs iÊ=»123 — Pledge — Suit B Y Pledgee to Recoveb Dividehds. 

In a suit to recover dividends declared and pald on corporate stock 
while It was held by complainant as collatéral seeurity for a debt of a thlrd 
person, and received and retalned by défendant bank, défendant held en- 

S=3Far other cases iee eame topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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titled to crédit for the amount of interest and partial payments tliere- 
after paid by it on tlie debt secured. 

[Ed. Note.— Far otlier cases, see Corporations, Cent Dig. §§ 481, 491, 
507-512, 537, 539^546, 569, 618; Dec. Dig. <S=3l23; Pledges, Cent. Dig. §§ 
1-194.] 

7. Election or Bemedies <®=»14 — Acts Constituting Election — Waivee or 

TOKT. 

An action cannot be ex contracta for one purpose and ex delicto for 
another, and where it Is based on the waiver of a tort and an affirmance 
of a transaction, the waiver is for ail purposes of the case. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. § 16; 
Dec. Dig. <S=3l4.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Equitable Trust Company of New York against 
the National Bank of Commerce in St. Louis. Decree for complainant, 
and défendant appeals. Reversed. 

For opinion below, see 211 Fed. 688. 

In the fall of 1906 and for sometime theretofore George E. Nlcholson was 
and had been engaged in the manufacture of cément at lola, Kansas. He 
was a man of large afCairs and had property then worth about one million 
dollars. One of his competitors was a New Jersey corporation which owned 
and operated a plant there, ail of its stock being at that time owned by the 
Ida Portland Cément Company, a corporation of West Virginia. The latter 
Company also owned ail of the stock of a Texas corporation, organized for a 
like purpose, and its plant was then under construction in the latter state. 
Nicholson feared that the compétition and rivalry between the plant in which 
he was interested and that controUed by the West Virginia company might 
become disastrous to his interests, and on that account he concelved a plan to 
acqulre a control of the common stock in the West Virginia company, which 
amounted to 120,000 shares of the par value of $25.00 each ; that company 
had preferred shares outstanding also but holders of those shares dld not 
participate in the management, and profits on them were restricted. 

Nicholson ascertained that he could buy 110,330 shares of the common stock 
at par, that is, for $2,758,250. He could not, by his own efforts, obtain so 
large a sum, so in the latter part of 1900 he approached Mr. Van Blarcom, 
président of appellant bank, for the purpose of obtaining the assistance of 
Van Blarcom and his bank in raising the funds. As the negotlations between 
Nicholson and Van Blarcom progressed J. W. Perry, then an employé and 
later an officer of the bank, was brought into the matter for the purpose' of 
having him take both formai and active participation in behalf of the bank. 
The resuit of the negotlations is shown by a written contract between Nichol- 
son and Perry of date January 17, 1907, from which it appears (a) that Perry 
was to purchase the common stock of the West Virginia company, (b) that 
Nicholson was to pay Perry, upon demand, ail sums expended in the pur- 
chase and expenses, (c) Perry was to use his best efforts to negotiate for and 
procure for Nicholson the loan of such money as was necessary to make the 
purchase, (d) for that purpose Nicholson was to exécute In blank "notes and 
contracts of pledge in such manner and form and condltioned and provision- 
ed as said J. W. Perry, or B. F. Edwards, or the président or cashier of the 
National Bank of Commerce In St. Louis (ail of which said parties are here- 
inafter referred to as 'said parties or either of them') may require, and to 
deliver the same to the National Bank of Commerce in St Louis ; and hereby 
authorizes said parties or either of them to flU up said notes and contracts of 
pledge in such way, and in such amount, payable at such time and to such 

^=>For other cases «ee same toplc à KEY-NITMBER in ail Key-Numbered Dlgests & Indexes 
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parties, and bearlng such rate of interest as said parties or eltlier o£ them 
may elect, and does tiereby authorize sald parties or eitlier of ttiem upon fllllng 
up said notes and contracts of pledge, to deliver the same to sucli party or 
parties as said parties or either of them may elect, for tlie purpose of obtaln- 
ing said loan or*loans of money. Said parties or either of them shall hâve the 
power, upon maturity of any of such notes to flll up and deliver said renewal 
notes and contracts of pledge therefor, if they so elect, and for that purpose 
said George B. Nicholson shall exécute or hâve others exécute for him, and 
deliver to said bank, in like manner as above provided, hls collatéral notes, 
and contracts of pledge;" Nicholson further "agrées to deliver to the Na- 
tional Bank of Commerce in St. Louis, at least the sum of Two Million Dollars 
par value of collatéral, and maintain in value the same f rom time to time, to 
be satlsfaotory to sald parties or either of them," and "said parties or either 
of them shall hâve the power to pledge said collatéral or such part thereof for 
the payment of ail or any of said notes, in such part and amount, as in the 
judgment of said parties or either of them, they may deem best;" (e) ail 
of the eommon stock so purchased by Perry was to be, and was in tact, trans- 
ferred to his name, and he was to hold the same in trust until the full amount 
of ail the notes of Nicholson were fuUy paid ; Perry had the power to vote 
the stock, to pledge or hypothecate It for the purpose of securing the payment 
of any or ail of Nicholsou's notes, and to pledge it or hypothecate it to secure 
any renewal of said note or notes ; provided, upon tlie full payment by either 
Perry or H. 6. Hamllton, of Youngstown, Ohio, or Nicholson, of one-third of 
the purchase price of said stock, together with such interest thereon as 
Nicholson may hâve paid or become liable to pay, less dlvldends on said stock 
in the meantime, then said third of the stock so purchased was to be de- 
livered to the party making such payment and transferred on the books, pro- 
vided said stock had not been sold or disposed of under contract or contract 
of pledge by the contract authorized, and provided further that any part of 
sald one-third may be wlthdrawn on the same conditions pro rata. 

The contract also gave Perry the power and duty "To collect and reçoive 
during sald period of time ail dividends that may be declared and paid on 
said stock not disposed of under contract or contracts of pledge, as herein- 
above authorlzed and apply the same to the payment of the principal and 
interest on said notes, provided to be executed by George E. Nicholson or 
others for him, and filled up and delivered by said parties or either of them 
as hereinabove provided, as in the judgment of said parties or either of them 
may be deemed best." (f) It was further provided that on the payment of 
ail the notes executed by Nicholson, Perry would cause the National Bank of 
Commerce in St Louis to deliver to Njcholson ail the collatéral he had de- 
posited wlth It for the purpose of securing the payment of the notes ; and (g> 
"The National Bank of Commerce in St. Louis shall hâve the power at any 
time to remove as a party hereto and trustée herein, J. W. Perry, and sub- 
stitute any other party in his stead, upon notice to that efCect, in writing, de- 
livered to Mr. George E. Nicholson; and in the event of the death of said 
J. W. Perry, to appoint a party to succeed him as a party hereto and as 
trustée herein. In either of sald events, said party so appointed by the Na- 
tional Bank of Commerce in lieu of said J. W. Perry, shall succeed to ail his 
rights and dutles herein as a party to this agreement and as trustée herein. 
This provision shall not be construed to make the National Bank of Com- 
merce in St. Louis liable in any respect whatever on account of any obligation 
or duty assumed by J. W. Perry, either as party or trustée under this con- 
tract." 

Some two years later the bank under authority glven in the contract suD- 
stituted Tom Randolph, one of its offlcérs, as trustée instead of Perry. 

It will be observed that H. G. Hamllton, of Youngstown, Ohio was inter- 
ested in the contract ; but it appears from the proof that he and those asso- 
ciated with him withdrew, the appellant fumlshlng the money to buy them 
out, formally taking Nicholson's notes to itself in the manner laid eut la 
the original contract. 
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The 110,330 shares of common stock were purchased by Perry, Nicliolson 
co-operating with him, in January, 1907, and the $2,758,250 reauired to pay 
for the same was obtained from the foUowing: 

Bowling Green Trust Company of New York $ 250,000 

National Park Bank, New York 100,000 

First National Bank, Kansas City 50,000 

Pioneer Trust Company, Kansas City 50,000 

National Bank of Commerce, Kansas City 100,000 

Commerce Trust Company, Kansas City 100,000 

Commonwealth Trust Co., St Louis 300,000 

William Lanyon 500,000 

National Bank of Commerce, St. Louis, Appellant 1,308,250 

And for tbe respective sums the notes of Nicholson were given, and as col- 
latéral security there went with each note commou shares so purchased in the 
West Virginia Company equal in par value to the amount named in the note. 
As addltional collatéral other stocks belonging to Nicholson and plaeed with 
the Bank of Commerce under the requirements of the contract were distribut- 
ed among the lenders. 

Nlcholson's note given to the Bowling Green Trust Company for $250,000 
was of date January 22, 190T, payable in six months, and the rights of the 
Bowling Green Trust Company (and appellee with which it was later merged) 
as pledgee of the 10,000 shares of common stock in the lola Portland Cément 
Company of West Virginia, which it took as collatéral security on its note, are 
the subjects of this litigatlon. The note was also signed by one CockerlU, who 
was at the tlme good for that amount, but he later became Insolvent. 

Perry induced the Bowling Green Trust Company to make the loan; he 
went to New York for that purpose as a représentative of appellant, with a 
letter of introduction from Van Blarcom ; and when the loan was promlsed 
Nlcholson's note and the collatéral were forwarded by the appellant. Certifi- 
cates for the shares put up with it stood in the name of Perry, as trustée. 

Renewals of the loan were made every six months through the request of 
appellant and without the Personal participation of Nicholson, except, per- 
haps, the last one or two renewals in which he personally particlpated. Two 
payments of $50,000 each were made on the loan by the appellant, one in 
July, 1909, and one in July, 1910. The last renewal was of date July 25, 
1910, for $150,000, and interest on that note has been paid up to July 1, 1911. 

The Bowling Green Trust Company was merged veith the Equitable Trust 
Company, appellee, under New York statute in April, 1909, and the last 
three renewals were payable to the latter company. 

On February 6, 1908, a dlvidend of $6.25 per share was declared on the 
common stock of the West Virginia company, payable March 10, 1908, and on 
December 23, 1908, a further dividend on that stock of $12.50 a share was 
declared payable January 1, 1909. Eleven days prior to the déclaration of 
the last dividend Perry appeared at the office of the Bowling Green Trust Com- 
pany in New York and requested an exchange of collatéral on the indebtedness 
of Nicholson to that company, and succeeded on that day in obtaining the 
consent of the trust company to surrender the 10,000 shares of common stock 
in the West Virginia company and to take In lieu thereof as collatéral for 
that debt 14,000 shares ($25.00 each) of preferred stock in that company then 
held by appellant, which it had obtained in carrjing out the deal under the 
contract of January 17, 1907, for the benefit of the parties thereto. 

Perry returned to St. Louis and on December 23rd, the day the dividend 
was declared, he transmitted in a letter, which he signed as vice président of 
appellant, the preferred shares to the Bowling Green Trust Company to be 
substituted for the 10,0(X) common shares which it held, and thereafter on De- 
cember 26th, the trust company surrendered the common shares and sent them 
to Perry, he acknowledging receipt thereof In a letter of date December 28th, 
as vice président of appellant 

Van Blarcom's letter of introduction which Perry carried with him to the 
Bowling Green Trust Company in January, 1907, on his first vlslt there for 
the purpose of securing the loan to Nicholson, in referring to Perry's mission, 
227 F.— 34 
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rccited: "We intend to take a large Interest in the transaction ourselves and 
\vi!l advance the money on the same securtties which he (Perry) wlU offer to 
you. Further détails will be explained by Mr. Perry." 

Diiring Perry's negotiations with the trust Company àt that tlme he waa 
asked by the représentative of the trust company if the National Bank of 
Commerce, or some of its officers, would guarantee or endorse the Nicholson 
note, and he answered that they would not. 

The learned District Judge who heard the case below found as a fact that 
the trust company at the time It surrendered the 10,000 common shares had 
no knowledge or information that the dividends had been declared; and as 
there Is testimony to support this finding we so aecept it The trust company 
dld not ascertain that fact until long thereafter. 

In January, 1907, officers, directors and employés of the bank were made 
directors of the cernent company, and thereafter they constituted a majorlty 
of the board, and controlled and directed its affalrs, and were members of 
said board when the dividends were declared. The dividends as declared 
went into the appellant bank in an acoount entltled "George E. Nicholson 
Trustée account," and were checked eut and used to apply on varions indebted- 
laess incun-ed In the deal, most ail of which was gradually taken over by the 
bank, including its own original loan, as pressing circumstances in the judg- 
ment of the bank from tlme to time required. 

Sometime after appellant obtalned the 10,000 shares of common stock from 
the trust company in exchange as above noted and had gotten ail of the other 
110,330 shares of common stock into its possession, it realized that it must 
be rid of them. This was doubtless due to requlrements under the National 
Banking Act, and apparent approaching failure of the entlre venture. It still 
held them as collatéral on Nicholson's large indebtedness, and probably also 
on the indebtedness of the cément company and Its subsidlarles. It was able 
in December, 1909, to make contracts of sale, largely to those interested in 
the bank, of 73,552 shares at $8.15 per share; but by stipulation It was 
agreed that only $487,763.71 was realized thereon. The other shares, 36,778, 
it took over Itself at that agreed prlce; but it was further stipulated that 
ail of thèse shares so taken by it were later charged off as utterly worthless. 
The Nationa^l Bank of Commerce had greatly extended its crédit to Nicholson 
in addition to the original transaction in the purchase of the common stock, 
in taking up hls indebtedness to Hamilton and associâtes of Youngstown, 
Ohlo, and other claims agalnst him; and had also extended large crédits to 
the cernent company and Its two subsldiary companies, and later suiïered very 
great losses in ail of thèse transactions. Both Nicholson and the cément com- 
panies became whoUy insolvent 

The last renevval note given to appellee for $150,000 and interest thereon 
after July 1, 1911, bas not been paid, and the appellee sought in this suit to 
recover from appellant the amounts of the two extra dividends of twenty- 
flve per cent, and flfty per cent., also four semi-annual dividends of two per 
cent declared in 1907 and 1908 while the Bowling Green Trust Company held 
the 10,000 shares, and also the amount realized on those shares on sale of 
same by appellant, to the estent of its unpald note and interest thereon. 
And In January, 1914, decree was entered below In favor of appellee for re- 
covery of $172,800 and exécution awarded. 

George L. Edwards and Edward D'Arcy, both of St. Louis, Mo. 
(H. S. Priest, of St. Louis, Mo., on the brief), for appellant.' 

Charles P. Howland, of New York City, and Frederick N. Judson, 
of St. Louis, Mo. (John F. Green, of St. Louis, Mo., and George A. 
Gordon, of New York City, on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge (after stating the facts as above). [1] 1. 
The law which détermines the rights of the parties as to the dividends 
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may be briefly stated.: (a) A pledgee of corporate shares may recover 
from the corporation declaring a dividend thereon such dividend to 
the extent of the interest of the pledgee under the pledge, Thompson 
on Corporations, § 2181; Cook on Corporations (4th Ed.) § 468; 
Gemmell v. Davis, 75 Md. 546, 23 Atl. 1032, 32 Am. St. Rep. 412 ; 
Guarantee Co. v. Town Co., 96 Ga. 511, 23 S. E. 503, SI Am. St. Rep. 
150; Bank v. Wilder, 32 Neb. 454, 49 N. W. 369; Bank v. Mosher, 
63 Neb. 130, 88 N. W. 552; George, etc., Co. v. Range, etc., Co., 16 
Utah, 59, 50 Pac. 630; Gaty v. Holliday, 8 Mo. App. 118, and if the 
pledgor collects the dividend he holds it as trustée for the pledgee, 
Jones on Collatéral Securities & Pledges (3d Ed.) § 398 ; (b) and as 
against a third party receiving the dividend with knowledge, of the 
rights of| the pledgee, the latter may recover on the common count 
for money had and received. 

The first proposition is not seriously doubted, but the second is 
earnestly denied. We think they are equally sound. The argun 
ment on the point is, thaf assumpsit is not maintainable unless there 
be, in fact, privity of contract between the parties; and it is said 
that that relation did not exist between the St. Louis bank and 
the Bowling Green Trust Company. 

[2] We note the gênerai character of the action. In Cary v. Curtis, 
3 How. 236, 246 (11 L. Ed. 576) it is said: 

"The action of assumpsit for money had and received, it is said by Lord 
Mansfield, Burr. 1012, Moses v. Macfarlen, will lie in gênerai whenever the 
défendant bas received money which is the property o£ the plalntiff, and 
whieh the défendant is obliged by the ties of natural justice and equlty to 
refund. And by BuUer, Justice, in Stratton v. Rastall, 2 T. R. 370, 'that this 
action has been of late years extended on the principle of Its being considered 
like a bill in equity. And, therefore, in order to recover money In this form 
of action the party must show that he has equity and conscience on his side, . 
and could recover in a court of equity.' Thèse are the gênerai grounds of the 
action as given from hlgh authority." 

In Gaines v. Miller, 111 U. S. 395, 397, 4 Sup. Ct. 426, 427 (28 
L. Ed. 466) : 

"Whenever one person has in his hands money equitably belonging to an- 
other, that other person may recover it by assumpsit for money had and 
received." 

The contention is old and was early repudiated as demonstrated 
by the note to Mandeville v. Riddle, in Appendix to 1 Cranch, 367, 
under subd. 4, page 438. For collation of additional authorities see 1 
Chitty on Pleadings (16th Am. Ed.) star pages 112, 362 and 363, 
notes. In Cary v. Curtis, supra, 3 How. 254, U L. Ed. 576: 

"It is an entlre mistake of the true meaning of the rule of the common law, 
which is sometimes suggested in argument, that the action of assumpsit foi" 
money had and received IS' founded upon a voluntary, express, or implied 
promise, of the défendant, or that it requires privity between the parties ex 
contractu to support it." 

The rule is aptly stated by Bigelow, Judge, in Brewer v. Dyer, 
7 Cush. (Mass.) 337, 340 : 

"The law, operating on the act of the parties, créâtes the duty, establishes 
the privity, and Implies the promise and obligation, on which the action is 
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founded." Leete v. Pacifie M. & M. Co. (0. 0.) S8 Fed. 957; Bank v. Bank 
(C. C.) 19 Fed. 301. 

The action lies for money which "ex œquo et bono, the défendant 
ought to refund." Stockett v. Watkins, 2 Gill & J. (Md.) 326, 20 Am. 
Dec. 438; Norden v. Tones, 33 Wis. 600, 14 Am. Rep. 782; Stimpson 
V. Insurance Co., 47 Me. 38.S ; Horne v. Mandelbaum, 13 111. App. 607. 

[3] 2. When it came to tlie decree it went only for the recovery of 
a sum certain ; and it is assigned as error that plaintiff below went 
into the wrong forum, that it had a plain, adéquate and complète 
remedy at law, and that consequently there was no jurisdiction in 
equity over the controversy. As already indicated, the proceeding 
has been treated hgre, in brief and argument, as in assumpsit. Of 
course, if the bill had disclosed that as the true character of the 
action and there was nothing else in the bill on which équitable re- 
lief was appropriately invoked, the trial court would hâve undoubted- 
ly dismissed the bill had it been challenged on that ground. Gaines 
V. Miller, 111 U. S. 398, 4 Sup. Ct. 426, 28 L. Ed. 466; and ^yithout 
challenge it should in that event hâve been dismissed. Oeirichs v. 
Spain, 15 Wall. 211, 227, 21 L. Ed. 43; Amis v. Myers, 16 How. 492, 
14 E. Ed. 1029; Sullivan v. R. R. Co., 94 U. iS. 806, 811, 24 L. Ed. 
324. But if a court of equity is rightf uUy in possession of the cause 
as it is made by the bill, it will proceed to détermine the whole 
matter in controversy and grant fuU and complète relief, although 
the relief granted may be such as is usually had in a proceeding at 
law. Cathcart v. Robinson, 5 Pet. 264, 278, 8 L. Ed. 120. 

The bill had a wide scope. True, its ultimate purpose was to bave 
the appellant declared a trustée for the benefit of the complainant 
oî the moneys which it sought to recover. But in many and lengthy 
paragraphs it sets forth the transactions in which appellant was in- 
volved and which it sought to carry out under the contract between 
Nicholson and Perry of date January 17, 1907; the relations of ap- 
pellant thenceforth to the cernent company and its control of the 
board of directors of that company and its subsidiary companies which 
owned the plants in Kansais and Texas, its extensions of crédits to 
the cernent company, and its direction of the affairs and business, in 
gênerai, of that company; fraudulent conduct, as appellee allèges on 
information and belief, on the part of appellant in relation to, and 
in conducting the business of, the cément company and its subsidi- 
aries, as well as toward the Bowling Green Trust Company in con- 
nection with taking down the 10,000 shares collatéral and substitut- 
ing others, and the fiduciary relations theretofore existing between 
appellant and the trust company, and attaches interrogatories for the 
, purpose of requiring a disclosure and accounting in relation to the 
charges made. "Thus (on the face of the bill) there were in the case, 
as ingrédients to support the jurisdiction of equity discovery, account, 
fraud, misrepresentation and concealment" (Tyler v. Savage, 143 
U. S. 79, 95, 12 Sup. Ct. 340, 36 L. Ed. 82), and the fiduciary and 
trust relations. A court of equity takes cognizance of controversies 
involving a trust relation, whether it be a resulting one growing out 
of the relations of the parties and their acts toward each other. or a 
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constructive one raised and interposed by a court o£ equity to prevent 
accomplishment of fraudulent purposes. Hopkins v. Grimshaw, 
165 U. S. 342, 358, 17 Sup. Ct. AOl, 41 L. Ed. 739; Clews v. Jamie- 
son, 182 U. S. 461, 479, 21 Sup. Ct. 845, 45 L. Ed. 1183. 

[4] Moreover, the objection was not made until after answer, trial 
and submission of the cause to the court, and this court has given 
a short and direct answer to the contention. "One who consents to 
the hearing in equity of a légal cause of action, or to the trial of an 
équitable cause of action at law, is thereby estopped from success- 
fully objecting for the first time in an appellate court to the method 
of trial which he adopted." Highland Boy G. M. Co. v. Strickley, 
116 Fed. 852, 854, 54 C. C. A. 186, 188 and cases there cited. South- 
ern Pacific R. R. Ce. V. United States, 200 U. fS. 341, 26 Sup. Ct. 
296, 50 L. Ed. 507, s. c. 133 Fed. 651, 66 C. C. A. 581; Tyler v. 
Savage, 143 U. S. 79, 97, 12 Sup. Ct. 340, 36 L. Ed. 82. 

[5] 3. One of the défenses Set up in the answer was that the con- 
tract between Nicholson and Perry, as representing the bank, was 
an agreement and transaction into which the bank could not enter, 
that it was ultra vires the bank, and that the bank is not liable for 
.any of its acts under that contract; and this is now relied upon. 
That this position cannot be maintained, where the proceeding is 
to recover moneys which hâve gotten into the hands of the bank 
but belong to the plaintiflf, we need only to call attention to what 
is said in Louisiana v. Wood, 102 U. S. 294, 299, 26 L. Ed. 153, and 
Citizens' National Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 364, 
54 L. Ed. 443. 

[6] 4. The appellant was liable for the dividends on the 10,000 shares 
declared and paid by the cernent compan'y and coming into appel- 
lant's hands with knowledge of the facts while the shares were held 
as collatéral on the indebtedness to the trust company. Those divi- 
dends were as follows: One of twenty-five per cent, declared Feb- 
ruary 6, 1908, $62,500; one of fifty per cent, declared December 
23, 1908, $125,000, and two semi-annual dividends declared in 1907 
and two in 1908, each two per cent, $20,000— total, $207,500. There- 
after in July, 1909, the bank remitted the trust company $50,000 
as a partial payment on Nicholson's renewed note, and in July, 

1910, a like amount, thus reducing the principal to $150,000; and 
it also paid the interest on the loan up to July 1, 1911. The total 
interest payments thus made amounted to $57,875, figured at the 
rate of six per cent, which appears to be the average rate charged. 
The bill allèges that thèse partial payments and interest up to July 1, 

1911, were made by appellant. The partial payments were made 
long after ail of thé dividends on the common stock were declared 
and received into the bank, and the far greater part of the interest 
was also paid after those dividends had been declared and received. 
We see no reason why thèse payments amounting to $157,875 should 
not be charged against and taken out of thé dividends theretofore 
turned over to the bank, thus leaving $49,625 of those dividends im- 
accounted for ; and we believe this ought to be donc, on which amount 
appellee was entitled to interest at six per cent, per annum from 
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January 1, 1909, the day the fifty per cent, dividend was made pay- 
able. Even the comnion count for their recovery is said to be équi- 
table in character. A défendant in such an action is required to 
account only for what he has actually received of the moneys be- 
longing to the complainant. We are not unmindful of the fact that 
notwitlistanding the allégations of the bill that the payments were 
made by the appellant, the answer allèges and the proof discloses 
that before the partial payments were made the appellant went through 
the form ofi taking Nicholson's note in each instance for the amount 
of the payment and then remitted; but looking at substance and not 
form, it is évident that the moneys so used were put up by the bank, 
and the same is true of the interest payments. 

After the exchange of collatéral, the trust company taking 14,000 
preferred shares in lieu of the 10,000 common, five semi-annual divi- 
dends of three and a half per cent, each were declared and paid 
on the preferred stock. The first three of thèse dividends were de- 
clared while the trust company held the 14,000 shares in pledge, 
but when the last two were declared the trust company held only 
11,000 of said shares, it having surrendered to the St. Louis bank 
3,000 of said shares on July 25, 1910, at the request of the bank. 
None of thèse dividends, as such, were paid over by the bank to the 
trust company. They were as follows: three and a half per cent, 
on 14,000 (face value $350,000), payable July 2, 1909, $12,250, three 
and a half per cent, payable January 1, 1910, $12,250, and three and 
a halfi per cent, payable July 1, 1910, $12,250, three and half per 
cent, on the 11,000 (face value $275,000), payable January 1, 1911, 
$9,625, and three and a half per cent, payable July 1, 1911, $9,625 — 
a total in dividends on the preferred while held by the trust company 
of $56,000. It is fairly . inf érable from the proof that ail of thèse 
dividends were paid into and taken over by the bank and applied 
by it in the same manner that it used the dividends on the common 
stock; and while the bill does not make spécifie claim to them, its 
gênerai prayer is suiïicient for that purpose. The appellee was there- 
f ore entitled to recover the dividends declared on the preferred stock 
while it held it in pledge as collatéral security, with six per cent, 
added thereto fjrom the dates on which they were severally payable. 

[7] 5. There is no basis in this action on which recovery of the pro- 
ceeds on sale of the common stock by appellant can be rested. Neither 
the appellee nor its predecessor in interest could be said to be the 
owner of those proceeds when they were taken over by appellant. 
The sale from which the proceeds arose was made in December, 
1909, which was one year after the common stock had been sur- 
rendered and delivered back to the pledgor. It is familiar law that 
the validity of a pledge dépends upon its delivery to and continued 
possession by the pledgee. Jones on Collatéral Securities & Pledges 
(3d Ed.) §§ 23 and 40. In Casey v. Cavaroc, 96 U. S. 467, at page 
477(24L. Ed.779), itissaid: 

"Tlie différence ordinarily reeognized between a mortgage and a pledge Is, 
tliCit tltle is frailsferred liy the former, and possession by tlie latter. Indeed, 
possession '.may be considered as of the very esseuce of a pledge (* * •) ; and 
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If possession be once glven up, the pledge, as such, Is extinguished." Bidstrup 
V. Thompson (C. 0.) 45 Fed. 452, 454 ; Thurber v. Oliver (C C.) 26 Fed. 224 ; 
Insurance Co. v. Iron Co. (C. C.) 81 Fed. 439, 445 ; Pauly v. Loan & Trust Ce, 
58 Fed. 666, 7 C. C. A. 422; Phelps v. Church, etc., 115 Fed. 882, 53 C. O. A. 
407, s. c. 99 Fed. 683, 40 C. C. A. 72. 

The trust company was not the owner of the 10,000 common shares 
and had no interest or spécial property right in them as pledgee 
after it delivered them back to the pledgor, and appellee cannot 
therefore successfully daim that at the time the bank sold the shares 
and received the proceeds it was disposing of property which be- 
longed to the former. Indeed, we do not understand that any such 
claim is asserted, but the contention in that respect is that recovery 
may be had because the shares were obtained f rom the pledgee through 
déception and fraud practiced by the pledgor and the bank. That 
is to say, the tort is not waived but expressly relied upon. An action 
^:annot be ex contractu for one purpose and ex delicto for another. 
The tort must not only be waived in order to maintain assumpsit, but 
when waived it is no longer an élément in the case, not even in dé- 
fense, for the défendant could not set it up. Gibson v. Stevens, 3 
McLean, 551, Fed. Cas. No. 5401, and citations to the point. And 
when waived plaintiff's case rests upon ownership or right of property, 
which must be established. 2 Greenleaf, Ev. (15th Ed.) § 120; Janes 
v. Buzzard, Hempst. 240, Fed. Cas. No. 7,206a. 

But conceding a right and duty to hère consider the alleged fraud 
in taking down the common shares and substituting the preferred, 
and conceding that such fraud was established, and then giving to 
it the force and efïect which it would be entitled to receive in an 
action ex delicto, still there would be no ground for recovery, because 
no damage is shown in that transaction. We cannot assume that 
the common shares (ex dividends) were more valuable than the pre- 
ferred at the time of the exchange. 

As the amount awarded to the complainant by the decree below 
exceeded what it was entitled to recover there must be a reversai, 
with costs to appellant and a remand of the cause with direction 
to enter a decree for complainant for an amount to be ascertained 
as pointed out in the opinion of this court. 

On Pétition for Rehearing. 

The motion for rehearing complains of our opinion and conclusions 
as to two matters, viz. : First, the dividend of $125,000 declared on 
the ten thousand shares of common stock on the 23rd day of Decem- 
ber, 1908, and, second, the five dividends ($56,000) declared on the 
preferred shares, both of which we held appellee was entitled to 
receive. 

1. As to the first. — The claim is that appellant was entitled to 
retain the $125,000 dividend on the common stock by reason of the 
f act that on December 12, 1908, eleven days bef ore that dividend 
was declared, Perry appeared at the office of the trust company in 
New York and made the arrangement by which it was agreed that 
there should be an exchange of collatéral; and therefore it is insisted 
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that dividends declared after that date could not be recovered by 
appellee. But the exchange was not made at that time, as we pointed 
out. Perry returned to St. Louis. The ten thousand shares were 
held by the trust company in New York as a pledge on the Nichol- 
son note until December 26th, three days after the déclaration of 
the dividend. The trust company waited until it received the preferred 
stock before it surrendered its pledge in the common stock. The 
preferred shares were forwarded from St. Louis on December 23rd 
through the mails and by due course reached the trust company at 
New York prior to its surrender of the ten thousand common shares. 
On December 26th the trust company sent certificates for the com- 
mon shares to the bank, and it received them on the 28th of that 
month. 

We also undertook to point out that the right of the pledgee as 
such in the pledge continues until a surrender of the pledge, and 
thus we felt there was a secure basis on which the right of appellee 
to that dividend was rested. We are still of that mind and are not 
impressed with the relevancy of authorities cited in the brief to the 
motion, which deal with the relations between vendor and vendee. 

2. As to the second. — It is true that arguments and briefs did 
not direct spécifie attention to the right of appellee to recover the 
five dividends declared on the preferred shares while it held them 
in pledge ; and if we now had any impression that appellant seriously 
denied that thèse five dividends, or any of them, came into its hands, 
and stood ready to establish the déniai by proof, we would be com- 
pelled to say that it is entitled to an opportunity to establish that 
fact. But we gain no such impression frora the motion, brief and 
argument. Indeed, the position in that respect is evasive. We quote 
from page 21 of the argument: 

"If thèse preferred dividends were not paid to and appropriated by appel- 
lant, it is not the intention of thls Honorable Court to requlre the appellant to 
account therefor to appellee. * » * We believe that upon an accounting 
for this purpose appellant can make clear that it dld not reçoive and appropri- 
ate thèse dividends, certainly not ail of them, and but fevv, if any." 

The élément of appropriation, as hère used, upon which the con- 
tention rests, is immaterial. The évident purpose is to inject, as an 
élément of liability, the inquiry whether appellant applied to its own 
use ail of thèse dividends; whereas it was and is our view that lia- 
bility, under the authorities cited, turns on the question: Did ap- 
pellant receive thèse dividends with knowledge of the rights of the 
pledgee? At the time ail of thèse dividends were declared, and for 
a long time theretofore, appellant, through a board of directors 
selected at its dictation and consisting of its officers and employés 
(except a small minority), had control of and managed the cernent 
companies, had extended them large crédits, had further extended 
its crédit to Nicholson, had thèse preferred shares as collatéral, with 
other of his stocks, on his indebtedness to it, and had on its book 
an account, under the requirements of the contract of January, 
1907, entitled "George E. Nicholson Trustée Account," into which 
the dividends on the common shares were required to be put, with 
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power in Perry or his successor in trust representing the bank to 
check them out. In short, the bank had absorbée the whole venture 
and Nicholson had drifted to the position of a mère puppet. It 
had had thèse preferred shares up to the time of the exchange as 
collatéral on Nicholson's indebtedness to it, and as the dividends 
thereafter declared on thèse preferred shares while the trust Com- 
pany held them were not paid over to the trust company by the 
cément company, it is not possible to conceive, in the light of the facts, 
that anyone else than either Nicholson or the bank received them from 
the cernent company. And as it is not claimed that the cernent com- 
pany paid them to Nicholson, we felt, and still feel, that the only pos- 
sible and reasonable inference is that they went into the hands of the 
,bank ; and when it took them, it, of course, did so with f ull knowledge 
of the rights of the trust company to hâve them. It was then liable 
to the trust company and could not relieve itself from that liability by 
passing them over to someone else. So that in the hght of the record 
we reached the conclusion that appellant should account for mese 
dividends, and that conclusion has not been shaken by the arguments 
presented on the motion for rehearing, but rather confirmecL 
The motion is theref ore overruled. 
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(Circuit Court of Appeals, Eighth Circuit. September 7, 1915. Kehearing 
Denied December 18, 1915.) 

No. 4323. 

1. Fbaudtjlent Convetances <S=181 — Effect as to Cbeditobs — Tmx to 

Pbopebtt. 

As to creditors a fraudaient conveyance Is vvholly vold, and the légal as 
well as the équitable title remains in the grantor. 

[Ed. Note. — For other cases, see Fraudaient Conveyances, Cent. Dig. §§ 
554-559, 561-567; Dec. Dlg. (S=>181.] 

2. ExECUTOES AND Administeatoks <S=329, 388 — Effect of Deceee Sbtting 

ASIDB GONVEYANCE by DECEDENT JUKISDICTION OF PeOBATE CoUBT. 

Under Rev. St. Mo. 1879, § 2360, whlch prohibited the issuance of exécu- 
tion against the property of a deceased person, but provlded that a judg- 
ment or decree rendered against liim in his lifetime should constitute a 
demand against his estate, to be proceeded on in the probate court, which 
by other statutory provisions was authorized to sell both personal and real 
property to pay debts generally, and also to order the sale of real estate 
on whith judgments were liens for the payment of such judgments, where 
judguJent creditors of a décèdent obtained a decree setting aside a fraudu- 
lent conveyance made by him, the probate court had jurisdiction to order 
the land sold to pay the judgments, and the adminlstrator's deed made on 
such sale conveyed a good title as against the fraudulent grantee and his 
heirs. 

LEd. Note. — For other cases, see Exeeutors and Adtnlnistrators, Cent. 
Dig. §§ 1052, 1059, 1342, 1350-1364, 1573-1582 ; Dec. Dig. <©=>329, 388. 

Construction and opération of decree settiug aside fraudulent convey- 
ance, see note to Byrd v. Hall, 117 C. C. A. 573.] 

Êi:»Por other cases see aame topic Si KEY-NUilBER In ail Key-Numbered DigesU & Indexes 
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:5. Adverse Possession ®=»86 — Payment of Taxes — Statutort Pno visions. 

Under Rev. St. Mo. 1889, § 6770, which provides that 30 years' lawfut 
possession of real estate shall bar an action for Its recovery by an adverse 
claimant wlio has not been in possession or pald any taxes thereon during 
that tlme, the actual payment of taxes only wlU defeat the bar of tlie 
statute, and an ofïer to pay is unavalllng, when tlie taxes are In fact paid 
by the one lu possession. 

[Ed. Note.— rFor other cases, see Adverse Possession, .Cent Dig. § 504 ^ 
Dec. Dig. <S=>86.] 

4. Adveiîsb Possession ig=68 — "Lawftjl Possession" — Coi.on of Title. 

"Lawful possession," under Kev. St. Mo. 1889, § C770, wliich provides 
that 30 years' lawful possession of real estate shall bar au action for its 
recovery, means under col or of title. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 387- 
393; Dec. Dig. €=>68. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lawful Possession.] 

Sanbom, Circuit Judge, dissentlng in part. 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

At Law. Action of ejectment by Abraham R. Byrd against George 
Allen Hall and the Decatur Egg Case Company. Judgment for de- 
fendants, and plaintif? brings error. Affirmed. 

For opinion below, see 211 Fed. 182. See, also, 196 Fed. 762, 117 
C. C. A. 568. 

Wilson Cramer, of Jackson, Mo., and. R. B. Oliver, Sr., of Cape 
Girardeau, Mo., for plaintiflf in error. 

John T. McKay, of, Kennett, Mo., and Charles W. Bâtes, of St. 
Louis, Mo., for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. For convenîence of référence we will 
again briefly state the long story that underlies this case. In May, 1871, 
VVilliam Sugg, "lawyer, merchant, and navigation contracter," was 
the owner of 20,000 acres of swamp land in Dunklin county, Mo. 
He was also largely indebted to creditors for goods sold and delivered. 
Suits were pending upon thèse debts, and a term of court at which 
they would pass into judgment was to convene May 29th of that 
year. On the 27th of May William Sugg executed and delivered a 
deed of the above-described lands to his brother, Wiley P. Sugg. 
The Suprême Court of Missouri (St. Francis Mill Co. v. Sugg, 2^6 
Mo. 148, 104 S. AV. 45) has found that this deed was executed for 
the purpose of hindering, delaying, and defrauding creditors, and 
that both parties to it were willful participants in the fraud. The 
creditors recovered judgments at the May term of court, which 
were docketed and became liens upon the lands covered by the deed. 
William Sugg died before the creditors discovered the property thus 
fraudulently conveyed. In April, 1875, however, they brought suit 
against Wiley Sugg to hâve the fraudulent conveyance canceled as 

®=3For other cases see same topjc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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an obstruction to the collection of their judgments. Before this suit 
came to trial Wiley Sugg died, and the case was revived against 
his administrator and heirs. August 20, 1880, a decree was entered, 
declaring the conveyance to be "fraudulent and void, and that the 
same be set aside and for naught held as to the plaintiffs herein 
as creditors cf said William S. Sugg," except about 2,000 acres of 
the lands, "which are, by agreement of the parties herein, excepted 
and excluded, and said deed is not set aside" as to said 2,000 acres, 
A motion for new trial was filed, but was left dormant until Jan- 
uary, 1895. The Suprême Court of Missouri, having before it in 
the case above referred to a much fuller record of the transaction 
than is now before us, explained the reason why this motion was 
allowed to lie dormant, in the following language (206 Mo. 148, 104 
S. W. 51): 

"The trial was had, and the court indlcated a Judgment for plaintiffs; 
thereupon this motion for new trial was filed, no doubt accomp-anied with 
threats of an appeal. Then It was, In our judgment, that the agreement be- 
tween counsel to exempt the 2,000 acres occui-red, and then came the decree 
which was written np and entered. This wlU account for the fact that the 
motion was permltted to lie donnant so long. • • » We feel satisfled that 
the agreement was reached after the motion was filed, and the announcerf 
judgment of Judge Owen was modifled into the decree as entered." 

This explanation is consistent with the language of the decree and 
the conduct of the parties. It shows that the decree was the resuit 
of a compromise. The heirs of Wiley P. Sugg hâve enjoyed the 
fruits of that compromise. Both under the statute of Missouri against 
fraudulent conveyances and upon doctrines of équitable estoppel they 
ought, therefore, to be barred from questioning the application of 
the remainder of the lands to the satisfaction of the claims of cred- 
itors in whose favor that decree was entered. At that time the 
lands were of little value. In 1895 the value of the lands had 
greatly increased, and in the meantime the heirs had reached an âge 
when they were interested in their own affairs. The motion was 
therefore revived and brought on for hearing. It is not necessary 
for us now to state the repeated trials of the case in the courts of 
Missouri, and the fréquent appeals that were taken. It is sufficient 
that in July, 1907, the Suprême Court of that state, uppn a full ex- 
amination of the testimony, affirmed the decree. Mill Co. v. Sugg, 
206 Mo. 148, 104 S. W. 45. 

After the decree of August 20, 1880, was entered, the adminis- 
trator of William Sugg's estate, at the instance of the judgment 
creditors, filed a pétition in the probate court of Dunklin county, 
setting forth the recôvery of their judgments, the entry of the de- 
cree, and the insolvency of the estate, and asking that an order be 
made for the sale of the lands in question, and that the proceeds, 
after paying expenses, be applied upon their judgments. The pro- 
bate court, acting upon this pétition, took the regular steps required 
by law for the sale of the lands. The sale was had, and a deed exe- 
cuted. The défendants hère dérive their title under that sale. The 
plaintiffs claim as heirs of Wiley Sugg, either directly or by subsé- 
quent conveyance. 
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For 27 years the plaintiffs hère conducted the Htigation as de- 
fendants which resulted in the final décision against them in the Su- 
prême Court of Missouri above referred to. St. Francis Mill Co. 
V. Sugg, 206 Mo. 148, 104 S. W. 45. That case was decided in 1907, 
In 1910 the Htigation was given a new lease of life by the pi-esent 
action of ejectment, brought by the defeated parties in the other 
suit to recover possession of one section of the land. The case has 
been in this court once before. Byrd v. Hall et al., 196 Fed. 762, 
117 C. C. A. 568. On that review we reversed a judgment in favor 
of the défendants and sent the case back for a new trial. This second 
trial likewise resulted in a judgment in favor of the défendants, and 
the plaintiffs bring error. 

We will take up the errors complained of in the order in which 
they are presented by counsel. They assert, first, that the trial court 
failed to give efïect to the law of the case as declared in our former 
opinion; and, second, that the décision is wrong as matter of law, 
independently oÊ our opinion. 

Upon the first trial the défendants in their answer alleged that the 
lands were sold under the order of the probate court, on pétition of 
the administrator, and for the purpose of paying ail debts proven 
against the estate. It contained no averments showing that the sale 
was had at the instance of the judgment créditer s who had obtained 
the decree of August 20, 1880, and for the sole purpose of paying 
their judgments. In support of the answer no évidence was offered, 
except the deed, which recited a sale of the lands for the payment of 
debts against the estate generally. After ovir reversai, the answer 
was amended so as to set forth the proceedings in the probate court 
fully. It alleged that the sale was on the pétition of the judgment 
creditors and solely for the payment of their judgments. The first 
question now for considération is whether thèse new allégations, and 
the évidence ofïered to support them, made such a case as would 
support the décision of the trial court, notwithstanding our former 
décision. We think it does. Our former décision is based upon 
the décisions of the Suprême Court of Missouri. We held that the 
transfer from William Sugg to his brother Wiley was valid as be- 
tween the parties, their heirs, and personal représentatives, and that 
the probate court of Dunklin county had no jurisdiction on the péti- 
tion of the administrator to attack the conveyance or to sell the 
property to pay the gênerai debts of William Sugg. Those were 
the issues that were then before us, and ail language used in the 
opinion must be confined to them. We are now to décide whether, 
after the creditors had obtained a decree declaring the transfer to be 
void as against them, they could then apply to the probate court, in 
which their judgments had been allowed as claims, and ask the aid 
of that court to hâve the lands sold in payment of their judgments.. 
That question was not passed upon when the case was hère before. 

A correct détermination of the question now presented requires an- 
examination of the statutes of Missouri and the décisions of its 
highest court. 
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[1] Section 5170 of the Revised Statutes o£ Missouri of 1889 pro- 
vides as follows : 

"Every conveyance • • * of any estate or Interest in lands ♦ • * 
made or contrived wlth the Intent to hinder, delay or def raud creditors 
• * » shail be from henceforth deemed and taken, as against said credi- 
tors • • * to be clearly and utterly void." 

Under this statute the conveyance from William to Wiley Sugg, 
as against his creditors, was a nullity. As to such creditors the title 
to the land, both légal and équitable, remained in the fraudulent 
grantor, precisely the same as if the conveyance had never been exe- 
cuted. They had ail the rights and were entitled to ail the remédies 
which would hâve been theirs if the conveyance had not been made. 
Bump, in his work on Fraudulent Conveyances, at sections 468 and 
469, says: 

"The theory of the law Is that the fraudulent transfer Is vold as against 
creditors. For the purpose of enabling them to enforce their rights the tltle 
is deemed to remain in the debtor as though the transfer had never been made, 
and they may levy on the property and sell it as his property. If the creditors 
obtain judgments against the debtor after the transfer, they acquire liens upon 
his property wherever the same are glven by law, according to the dates of 
their respective judgments in the same manner precisely as if no transfer had 
been made, /or the transfer is a nullity as against them, and the légal as 
vjell as the équitable title remains in the deMor for the purpose of satisfying 
his debts." 

Freeman, in his work on Executions, at section 136, speaking of the 
title obtained at an exécution sale of property frauidulently conveyed, 
says: 

"The title transferred by such sale Is not a mère equity, not the right to 
control the légal title and hâve the fraudulent transfer vacated by some appro- 
priate proceeding. It Is the légal title itself against which the fraudulent 
transfer is no transfer at ail." 

Thèse text-writers express accurately the holding of the courts, 
many of whose décisions they cite. The Suprême Court of Missouri 
is in accord with their statements. Slattery v. Jones, 96 Mo. 216, 8 
S. W. 554, 9 Am. St. Rep. 344. See, also, Bigelow on Fraud, vol. 2, 
page 395 ; Hall v. Stryker, 27 N. Y. 596-600. 

Notwithstanding the fraudulent conveyance, the land in question was 
real estate of which William Sugg was "seised" at the time of his 
death, within the meaning of subdivision 5 of section 2354 of the Mis- 
souri Revised Statutes, which makes ail real estate of which a debtor 
is "seised in law or equity" subject to sale on exécution. The judg- 
ments obtained against him were liens upon the land precisely the 
same as if it had not been conveyed. Slattery v. Jones, 96 Mo. 216, 
8 S. W. 554, 9 Am. St. Rep. 344. 

It is sometimes said that the conveyance as to creditors is not void, 
but only voidable. Such statements arise out of two f acts : First, the 
conveyance is valid as between the parties, and for that reason it seems 
inaccurate to speak of it as void, for if it were wholly void it could 
not be sustained in favor of the grantee. It is a mistake, however, 
to exalt the rights of a fraudulent grantee, so as to impair the rights 
of the creditors who were intended to be protected by the statute. 
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There is really no inconsistency in saying that the conveyance is valid 
as tothe parties, but void as to creditors, because (1) the statute makes 
it void only as to creditors; and (2) the law, out of considérations 
of public policy, leaves the transaction to stand as between the parties 
because it will not aid either party to a fraudulent transaction. Sec- 
ond, though the transaction is void as to creditors, the property does 
not for that reason become their property, nor can it be applied to 
the payment of their debts except in some manner authorized by law. 
Bump on Fraudulent Conveyances, § 450. It is necessary, therefore, 
that the creditors take some affirmative action in order to hâve the 
property applied to the satisfaction of their debts, and this necessity 
gives some color to the claim that the conveyance is valid until at- 
tacked by creditors. A moment's considération, however, will show 
that such action on the part of creditors cannot properly be treated 
as an invalidating, of the fraudulent transfer. That is so for this 
reason: If the debtor had made no fraudulent conveyance, it would 
be necessary for creditors to take proper affirmative action in order 
to hâve the property applied to their debts. In either case they must 
proceed by exécution and sale. If there has been a fraudulent convey- 
ance, it may be necessary to hâve such conveyance canceled as a cloud 
upon the title. Such a decree, however, does not amount to a recon- 
veyance of the title f rom the fraudulent grantee to the fraudulent 
grantor. It simply leaves the title in the fraudulent grantor and re- 
moves a cloud from it. Rutherford v. Carr, 99 Tex. 101, 87 S. W. 
815. 

At the time of his death, therefore, William Sugg was, as to his 
creditors, the owner of thèse lands, upon which their judgments were 
a spécifie lien. If the rights of thèse creditors hâve been changed, that 
resuit was not produced by the transfer but by the death of the fraud- 
ulent grantor. What was the efEect of his death? Did it cause the 
judgments to cease to be liens upon the land, or cause the land, as to 
creditors, to cease to be the property of William Sugg? Such an 
event certainly ought not to impair vested rights. 

[2] It is first urged that after Sugg' s death there was but one rem- 
edy open to creditors to secure an application of thèse lands to the 
payment of their debts. They must go, it is said, into a court of eq- 
uity, obtain a decree setting aside the conveyance as fraudulent, and 
then obtain a spécial exécution upon that decree for the sale of the 
land. The statute of Missouri certainly made that a doubtful remedy. 
It provides : 

"No exécution shall issue upon any judgment or decree rendered against 
the testator or intestate in his Ufetime, or against his executors or adminis- 
trutors after his death, whlch judgment or decree constitutes a demand 
against the estate of any testator or intestate, withln the meardng of the 
statute respectlng executors and admlnlstrators ; but ail such demands shall 
be classed and proceeded on In the court having probate jurisdiction, as re- 
quired by said statute." Section 2360, Kevlsed Statutes 1879. 

Even if a spécial exécution upon a decree setting aside a fraudulent 
conveyance would not corne within the letter of this statute, it cer- 
tainly would come within its spirit. The whole scheme of adminis- 
tration provided by the laws of Missouri contemplâtes that the entire 
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property belonging to a deceased person shall be applied to his creditors 
and passed to his heirs and devisees under the jurisdiction of the pro- 
bate court. The scheme of those statutes rests upon the solid ground 
that the rights of ail parties concerned in an estate can be protected in 
no other way. "The provisions of our administrative làw" says the 
Suprême Court of Missouri, "whereby the whole estate of a décèdent, 
both real and personal, may be subjected to the payment of his debts, 
were designed to entirely supersede the more cumbrous machinery of 
courts of equity." Titterington v. Hooker, 58 Mo. 593, 597; Priest 
V. Spier, 96 Mo. 111, 9 S. W. 12. That court in Zoll v. Soper, 75 Mo. 
460, sustained the praçtice of applying property by means of a spécial 
exécution upon a decree in equity ; but it is noteworthy that the opin- 
ion contains no référence to the above statute. 

Even if it were true that creditors might hâve sought a sale upon 
their decree, were they confined to that remedy? Under the Probate 
Code of Missouri, the debts of a décèdent must first be paid out of 
his estate. His heirs and devisees hâve no claim upon the estate until 
such payment has been made. Real estate, the same as personal prop- 
erty, must be sold when necessary to discharge the claims of creditors. 
It is the primary duty of the probate court, and of the exécuter or 
administrator, to discharge thèse claims before applying any of the 
estate to heirs or devisees. By the ancient law executors and admin- 
istrators did not represent creditors. They were called "personal 
représentatives" because they represented the décèdent and his heirs 
and devisees. AU that, however, is changed by modem Probate Codes, 
and especially by the Code of Missouri. By its provisions the exécu- 
ter or administrator is primarily the représentative of creditors. When 
the estate is insolvent, as was the case in William Sugg's estate, the ad- 
ministrator represents nobody but creditors, and the jurisdiction of 
the probate court is exercised solely on their behalf . Not only is this 
true generally, but spécial provisions are made for the payment of 
judgments which are a lien upon real estate. Section 183, subdivision 
4, puts judgments in the fourth class of claims against the estate, and 
provides as follows: 

"Judgments rendered against a deceased In his llfetlme; • * « but if 
such judgments shall be liens upon the real estate of the deceased, and the 
estate shall be Insolvent, such judgments as are liens upon real estate shall 
Ue pald as provided In sections 151, 152, 153, 154, 155, 156, 157, 158 and 15» 
without référence to classification, except the classes of demands mentioned 
In the first and second subdivisions of this section, shall hâve precedence over 
such judgments." 

It is too clear for debate that at the time of his death the lands hère 
in question, as to creditors, belonged to William Sugg. Under the 
décision of Slattery v. Jones, 96 Mo. 216, 8 S. W. 554, 9 Am. St. 
Rep. 344, their judgments were liens upon such lands. The estate was 
insolvent. The lands were sold by the probate court to satisfy those 
liens in strict conformity with the provisions of sections 151 to 159, 
above referred to. It would seem, therefore, that the court, by this 
statute, is expressly granted jurisdiction to make the sale, and that 
the purch'aser acquired ail of the estate in the land owned by William 
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Sugg at the time of his death. It is said, however, by counsel for 
plaintiff, that William Sugg did not own thèse lands at the time of his 
death; that the conveyance between him and his brother was valid as 
to the parties, and, therefore, no title to the lands passed to the estate 
of William Sugg. We think such a conclusion would defeat the very 
object of the statute of Missouri against fraudulent conveyances. In- 
stead of protecting creditors it would exalt the rights of the parties to 
the fraudulent transfer above the rights of creditors for whose pro- 
tection the statute was passed. Conceding that the transfer is valid, 
as between the parties, and that upon considérations of public policy 
the law will give no aid to either party to such a conveyance, that does 
not destroy the rights of creditors whose protection was tlie primary 
■object of the statute against fraudulent conveyances. During William 
Sugg's life the law viewed thèse lands in a double light. As to cred- 
itors, the property belonged to William Sugg after the conveyance, the 
same as before. As to William Sugg and his brother, the land be- 
longed to the latter. There is no difficulty in keeping up this dual as- 
pect of the title after William Sugg's death, the same as before. To 
the extent that his administrator represents his creditors, the land 
was a part of his estate. To thé extent that the administrator repre- 
sented either the grantor or the grantee to the deed, or their heirs, or 
Révisées, the conveyance was valid, and no interest in it passed to 
William Sugg's estate. The necessity for keeping up this dual aspect 
of the title was just as important after William Sugg's death as be- 
fore. On principle, therefore, as to judginent creditors of William 
Sugg, the probate court, under the statutes of Missouri, had jurisdic- 
tion to cause thèse lands to be sold and applied to the satisfaction of 
the claims of such judgment creditors. 

Thèse would seem to be necessary conclusions from the statutes 
of Missouri were it not for certain décisions of the Suprême Court 
of that State. Those décisions are referred to in out former opinion. 
They are George v. Williamson, 26 Mo. 190, 72 Am. Dec. 203 ; Hall 
V. Callahan, 66 Mo. 316; Zoll v. Soper, 75 Mo. 460. Thèse décisions 
hold that a conveyance intended to defraud creditors is valid as be- 
tween the parties, and that executors and administrators are so far 
Personal représentatives of the grantor that they cannot maintain 
a suit to set aside the conveyance, although acting on behalf of cred- 
itors. They further hold that the probate court bas no jurisdiction 
to cause lands thus fraudulently conveyed to be sold for the satisfac- 
tion of the gênerai dehts of an estât e. Thèse décisions announce rules 
of property which are binding upon the fédéral courts. We accepted 
them in our former décision and accept them now. For reasons 
already explained, however, we do not think thèse décisions should 
be extended. They hâve never been applied by the Suprême Court 
of Missouri to a case like that hère under review. On the contrary, 
that court bas in language which we held to be obiter in our former 
opinion, sustained the jurisdiction of the probate court. St. Francis 
Mill Co. v.Sngg, 169 Mo. 130, 69 S. W. 359. That was one of 
the appeals in the case which finally resulted in the affirmance of the 
decree of August 20, 1880. The court there said; 
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■"Appellants now advance the point that assets conveyed by an Intestate in 
fraud of his creditors are not available to the adminlstrator to pay debts, and 
George v. WUliamson, 26 Mo. 190 [72 Am. Dec. 20.3], Hall v. Callahan, 66 Mo. 
316, and ZoU v. Soper, 75 Mo. 460, are cited to sustain the point. Those cases 
go no further in the direction contended for than to hold that an adminls- 
trator, as to the acts of his intestate, stands in his shoes, and cannot assall 
hls deed for fraud, even though It be to recover assets to pay creditors of the 
estate. But there is no authority for the proposition that creditors may not 
assail a deed made to defraud them by thelr deceased debtor in his lifetime, 
and when the deed is set aslde at their suit that the adminlstrator may not 
treat the property thus uncovered as assets of the estate." 

An examination of the original record and briefs in the case in 
whicii this language was used shows that the issue was more com- 
prehensive than would be usual in such a suit. The issues unfolded 
as follows: The suit was brought by judgment creditors charging 
that the conveyance from William to Wiley Sugg was made for 
the purpose of hindering, delaying and defrauding them. The an- 
swer denied the fraud, and alleged that Wiley Sugg was a good faith 
purchaser. It set up as a second separate défense that plaintiffs' 
judgments were barred by the statute of limitations. Under their 
reply plaintiffs met this second défense upon two grounds: First, 
that the judgments were not barred at the time the suit w.as com- 
menced, and that the beginning of the suât and not the time of trial 
should be looked to in determining whether the judgments were 
barred. Second, they asserted that plaintiffs were in the main pur- 
chasers of the land at the probate sale, and that the suit was now 
being maintained by them as such purchasers, or on behalf of such 
purchasers, in the name of the original plaintiffs, and for the purpose 
of protecting the title obtained at the probate sale. To meet this 
second claim of the plaintiffs, the défendants contended that the pro- 
bate sale was void, that the court had no jurisdiction to make it, and 
that the plaintiffs could not maintain the suit either as purchasers 
or on behalf of the purchasers. To support the issue thus raised 
the entire proceedings of the probate court were offered in évidence. 
The question was fuUy argued in the briefs, and in deciding it the 
language which we hâve quoted from the opinion of the Suprême 
Court of Missouri was used. Looked at in this way, the language 
would not seem to be obiter. For some reason, on the trial of the 
présent case, there was no direct évidence that the litigation in the 
courts of Missouri was in fact maintained by and on behalf of the 
purchasers at the probate sale. If such a showing had been made, 
it would then be clear that the décisions in 206 Mo. 148, 104 S. W. 
45, and 169 Mo. 130, 69 S. W. 359, would be res adjudicata of the 
matters hère invplved. The only reason for saying that those déci- 
sions were not res adjudicata of the title acquired under the probate 
sale is that the purchasers were not parties to the record; but if the 
litigation was maintained by them, or in their behalf with their 
knowledge, the judgment would be binding on them. Black on Judg- 
ments, § 541. Rogers, under whom défendants claim, was a plaintiff 
in the St. Francis Mill Co. Case, and a purchaser at the probate sale. 
The Suprême Court of Missouri, in 169 Mo. 130, 69 S. W. 359, uses 
this Janguage as to the showing on the trial there under review."; 
227 F.— 35 



546 227 FEDERAL EEPORTEB 

"The lands were sold by the administrator, and the plainUffs hecame the 
purchasers." 

It thus appears that the litigation was then being carried on by the 
purchasers at the probate sale, and thus the décision would be bind- 
ing upon them as purchasers as well as original plaintiffs on the rec- 
ord in the equity suit. The language which we hâve quoted was 
the unanimous opinion of the highest court of the state. We held, 
when the case was hère before, that property uncovered by judgment 
creditors could not be treated "as gênerai assets of the estate." That 
was the question shown by the record then before us, and ail lan- 
guage in our former opinion is to be restrained accordingly. We 
now hold that a proper construction of the statutes of Missouri sus- 
tains the jurisdiction of the probate court upon the facts which are 
presented by the présent record, and that there is nothing in the dé- 
cisions of the highest court of Missouri, or in the décision of this 
court, which is in conflict with this holding. . 

[3, 4] Défendants also established a perfect title under the 30-year 
statute of limitations of Missouri (section 6770, Revision of 1889), 
which reads as follows: 

"When'ever any real estate, the équitable tltle to which shall hâve emanated 
from the govemment more than ten years, shall thereafter, on any date, be In 
the lawful possession of any person, and which shall or mlght be clalmed by 
another, and which shall not at such date hâve been In possession of the said 
person clalming or who mlght clalm the same, or of any one under whom he 
clalms or mlght clalm, for thirty consécutive years, and on which nelther the 
sald person claimlng or who mlght clalm the same nor those under whom he 
clalms or mlght clalm bas paid any taxes for ail that perlod of time, the said 
person claimlng or who mlght clalm such real estate shall, wlthln one year 
from sald date, bring hls action to recover the same, and In default thereof he 
shall be forever barred, and hls rlght and tltle shall, Ipso facto, vest in such 
possessor." 

The court found in favor of the défendants under the plea of thîs 
statute, and the évidence abundantly supports the finding. It is 
conceded that the title emanated from the govemment, and that the 
statute covers légal as well as équitable titles. Collins v. Pease, 146 
Mo. 135, 47 S. W. 925. Neither the plaintiffs nor any person under 
whom they claim were in possession of the land at any time for 
more thàn 40 years preceding the bringing of this action. In 1898 
the défendant, Decatur Egg Case Company, went into actual pos- 
session and began cutting timber on the land. In 1904 it construct- 
ed a house upon the property' which has since been continuously oc- 
cupied by its tenants. Plaintiffs hâve never paid any taxes upon the 
property. The défendant and its predece'ssors in title, since the sale 
of the property pursuant to the order of the probate court, hâve paid 
ail such taxes. Thèse facts make a perfect title under the statute. 
The term "possession," used in section 6770, refers to the actual 
possession or occupation of the property. So-called "légal" pos- 
session — that is, the possession which the law attaches to the own- 
ership of real property for certain purposes — would not avail either 
the plaintifif or défendant under this statute. This is manifestly so. 
Otherwise it would be impossible for the bar of the statute ever to 
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create a title as against the owner of the fee. After obtainîng a 
décision in their favor in some of the trial courts, in the St. Francis 
Mill Company Case, plaintiffs applied to the taxing officers of the 
county, and requested that the lands be assessed to them, and on 
two or three occasions they offered to pay the taxes. The lands, 
however, were during ail this period assessed to the défendant, and 
the taxes paid thereon by it, and for this reason the collector re- 
fused to accept payment from the plaintiffs. Thèse efforts on their 
part constitute their only défense against the bar ofi the statute. They 
are insufficient. The statute deals only with the actual payment of 
taxes, and nothing else will defeat its bar. Dunnington v. Hudson, 
217 Mo. 93, 116 S. W. 1083. In order to protect their title plaintiffs 
were not confined to the payment of taxes. It was open to them 
to bring an action to recover the property within the period fixed by 
the statute. This they failed to do. La w fui possession, as used in 
the statute, means possession under color of title. Dunnington v. 
Hudson, supra; Collins v. Pease, 146 Mo. 135, 47 S. W. 925. De- 
fendant's title was clearly suiEcient to meet that requirement. 
The judgment is affirmed. 

SANBORN, Circuit Judge (concurring). Because I am of the 
opinion that ail the questions in this case, except those arising under 
the 30-year statute of limitations of Missouri (section 6770, Revi- 
sion of 1889), were presented to, considered, and decided by this 
court in Byrd v. Hall et al., 196 Fed. 762, 117 C. C. A. 568, and 
because I am also of the opinion that the deed of William Sugg was, 
as to creditors, voidable and not void, that it was valid until avoided 
and not void until validated, that William Sugg did not die seised 
of the lands conveyed by that deed, that the probate court was without 
jurisdiction to sell those lands as part of his estate, and that the 
administrator's deed ofi them was void, as this court held in that case, 
I dissent from that part of the foregoing opinion which treats of 
thèse subjects. But I concur in the conclusion that the défendants' 
title may be sustained under the 30-year statute of limitations. 
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SUGG et al. v. BSKEW et aL 

(Circuit Court of Appeals, Eightli Circuit. October 4, 1915. Rehearing 
Deuied December 18, 1915.) 

No. 4317. 

In Error to tlie District Court of the United States for the Eastern District 
of Missouri ; David P. Dyer, Judge. 

Action at law by Clyde F, Sugg and others agalnst John Eskew and tlie 
Decatur Egg Case Company. Judgment for défendants, and plaintifEs bring 
error. Aflirmed. 

Wilson Cramer, of Jaclcson, Mo., and R. B. Oliver, Sr., of Cape Girardeau, 
Mo., for plaintiffs in error. 

Jobn T. McKay, of Kennett, Mo., and Charles W. Bâtes, of St. Louis, Mo., 
for défendants in error. 

Before SA>fBORN and HOOK, Circuit Judges, and AMIDON, District 
Judge. 

AMIDON, District Judge. This Is a companlon suit to Bryd v. Hall et al., 
227 Fed. 537, — C. C. A. — , in which our opinion bas just been filed. For 
the reasons there set forth the judgment in thls case is affirmed. 



WBNIGBR V. SUCCESS MINING CO. et al. (KIMBALL et al., Interveners). 
(Circuit Court of Appeals, Eighth Circuit September 27, 1915.) 

No. 4375. 

(Syllahm 'by the Court.) 

1. Corporations <g=>108 — Unautuorized Issuance oï Stock — EsTOPPEii — 

Oebtificate. 

While a corporation may recover of the first transférée, or other pur- 
chaser with notice, stock unauthortzed, or Issued on a stolen certlficate, 
or on a forged assignment, or its value, it Is estopped by its certlficate to 
the first transférée from maintainlng a suit to recover the stock, its value, 
or the dividends thereon from a second transférée, wlio was a bona flde 
purchaser for value without notice, in reliance upon its certlficate to the 
first transférée. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 459, 460; 
Dec. Dig. ®=5l08.] 

2. Corporations ®=5l04, 112 — Cebtificates of Stock — Vaxidity — Estoppel. 

Certiflcates of stock, while not strictly negotiable, are closely analogous 
to negotiable paper, and should be sustained, in the absence of an in- 
superable légal obstacle. 

Corporations and their ofiicers, who, by the apparent legality of their 
obligations, or by statements or récitals of their validity, induce inno- 
cent purchasers to invest in them, are estopped from denying their le- 
gality, or the truth of the représentations they contaln, on the ground 
that in some preliminary proceedlngs which led to their exécution, or in 
their exécution itself, they failed to comply wlth some law or rule of 
action relative to the tlme or manner of their procédure with whicli they 
might bave iawfully complied, but which tliey carelessly disregarded. 

[Kd. Note. — For other cases, see Corporations, Cent. Dig. §§ 454, 464, 
465 ; Dec. Dig. <S=»104, 112.] 

4=>For other cases see same topic & KEY-NUMBBR In ail Key-Numberefl Dlgests & Indexe» 
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3. EQUITT <®=33 — JUEISDICTION — Relibf. 

"A court of equity can act only on the conscience of a party. If he bas 
done nothing that talnts It, no demand can attach upon it, so as to glve 
any jurisdiction." 

[Ed. Note.— For other cases, see Equity, Cent. Dig. |§ 7-12 ; Dec. Dig. 
©===3.] 

4. ElviPENCE ®=>89 — PKOBATivœ Effect — Receipt of Letteb. 

The déniai by an addressee that he received a letter or postal card, of 
the mailing of which there is positive testlmony, Is not conclusive, and 
should be carefully weighed. Sueh déniais considered, and held insuffi- 
cient to overcome the testimony of the mailing and the presumption of 
delivery. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 111 ; Dec. Dig.. 
<S=»89.] 

5. EQtriTT <S==»70 — Notice <®=>6 — Lâches — Ignobancb op Facts. 

Ignorance which is the effect of inexcusable négligence is no excuse 
for lâches, and knowledge of facts and circumstances which would put 
a person of ordinary prudence and diligence on inquiry is in the eyes of 
the law équivalent to a knowledge of ail the facts which a reasonably 
diligent inquiry would disclose. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 200-203; Dec. 
Dig. <S=70; Notice, Cent. Dig. §§ 4-7; Dec. Dig. <S=>6.] 

6. Corporations <S=»108 — Equity <©=572 — Lâches — Estoppel — Changes in 

Situation. 

While mère delay for a time longer than that flxed by the analogous 
statute of limitations at law may not work lâches, the Intervention during 
such delay of great changes in the value of spéculative property and of the 
rights of an innocent purchaser, and the loss, by the disapftearance of 
an important wltness, of évidence of the facts of the transactions in con- 
troversy, are ample to work the estoppel of a fatal lâches. 

The silence and inactlvity of a stockholder of a corporation for flve 
years after an illégal sale by his company of his stock for an unpaid 
assessment, and until, upon the certificate of such sale to the purchaser, 
an innocent purchaser bas bought the stock and received a certificate to 
himself, and a further delay of two years before bringing suit against 
the second transférée, the bona fide purchaser, estops the stockholder from 
obtaining any relief in equity against hlm. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 459, 460; 
Dec. Dig. <g=Jl08; Equity, Cent. Dig. §§ 207, 210-220, 225, 226; De& 
Dig. <g=72.] 

Appeal from the District Court of the United States for the District 
of Utah ; J. A. Marshall, Judge. 

Suit by George Weniger against the Success Mining Company and 
others, wherein M. Kimball and others intervened. From the decree, 
plaintiff and interveners appeal. Affirmed. 

Tîie appellants were the plaintifC and the interveners in a siiit in equity 
against Jesse Knight, W. L. Mangum, Jacob Evans, and the Success Mining 
Company, a corporation, for the restoration to the Success Mining Company of 
certain stock of that corporation is.sued to Knight, and for the recovery by that 
Company of the dividends that had been paid thereon. The plaintiff was, prior 
to 1910, the owner of 4,000. shares of stock in the Success Mining Company, 
which that company in April, 1900, for a failure to pay the eighth assess- 
ment thereon, sold to C. E. Pearson, to whom it issued its stock certificate for 
this and other stock similarly situated. The interveners comprise other own- 
ers of stock prior to 1900 and the assignées of such owners, whose stock the 

®:::3T'or other cases see sama topic & KEY-NUMBER in ail Key-Numbered Disests & Indexes 
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Company attempted to sell and certify to Pearson In tlie same way, and the 
nlalntiff and thèse Interveners will henceforth be termed the eotuplainants, 
and treated as though ail of them were the original owners of this stock. 
The certlficate of this stock issued to Pearson was' dated April 14, 1900, and 
was for 84,925 shares. It was in the usual form, and certifled that he was 
the owner of that number of shares of stock of the Siiccess Mining Company. 
Complainants claim, and this will he conceded, that 64,925 of thèse shares 
were certifled to Pearson on account of the attempted sale of complainants' 
stock, and that on account of the failure to prove compliance with ail the 
légal requlrements this sale was Irregular and illégal. More than five years 
after this sale, and in 1906, Jesse Knight bought this stock of Pearson, 
Pearson's certlficate was asslgned and surrendered to the company, and 
certiflcates for the stock, and for other stock whleh Knight had bought, suffl- 
cient lu amount to make him the owner of the majorlty of the stock of the 
corporation, were issued to Knight. Thereafter, by proper corporate proceed- 
Ings, he made himself, Mangum, and Evans directors of the Success Company, 
and by means of the votes of the stoekholders and the subséquent action of 
thèse défendants as directors he caused the Suceess Company to sell ail its 
property to the Colorado Mining Company, another corporation, in Oetober, 
1906, for 79,500 shares of the stock of the latter company, which was dis- 
tributed as a stock divldend among the stoekholders of the Success Company, 
so that the share thereof distributable to the stock in controversy went to 
Knight, xaà not to the owners of the stock before the attempted sale thereof 
for failure to pay the elghth assessment. 

The complainants commenced this suit on Oetober 17, 1910. The theory of 
thelr complalnt was that the attempted sale of their stock for failure to pay 
the elghth assessment was void, that before that sale ail the stock of the 
Success Company had been Issued, that they remained the owners of their 
stock notwithstanding the attempted sale, that the 84,925 shares issued to 
Pearson on account of the attempted sale under the elghth assessment con- 
stituted an overissue of stock and were void, that the Success Company, and 
Knight, Mangum, and Evans, as directors thereof, wrongfuUy dlstributed 
17,205 shares of the Colorado Company's stock, which was the share of the 
79,500 shares received from that company on account of the sale of com- 
plainants' stock to Pearson, to Knight, when they ought to hâve dlstributed it 
to the complainants, and they pray that "the Success Mining Company hâve 
judgment agalnst Jesse Knight and his codefendant directors, that he return 
and restore to the treasury of said corporation ail of the Colorado minlng 
stock which he received as and for a divldend" on the stock of the Success 
Company issued to Pearson on account of the attempted sale of the com- 
plainants' stock for failure to pay the elghth assessment, and bought of Pear- 
son by Knight, and for ail the dividends thereon, or that the Success Company 
reeover the value of such Colorado Company stock and the dividends thereon, 
so that the Success Company may distribute to the complainants the amount 
so recovered. 

The défendant answered, among other thlAgs, that the elghth assessment on 
the complainants' stock was duly levled, that complainants were notified of 
it, that they falled to pay it, that their stock was thereupon sold on account 
of that failure to C. E. Pearson in April, 1900, that Knight was a stranger to 
the Success Company, without stock or Interest in it, that in 1906 he bought 
the stock issued to Pearson in rellance upon the certlficate Pearson held, and 
paid therefor about five cents a share, without any notice of any overissue 
of stock, or of any other defect in the title of the stock, or in the certlficate 
which Pearson held, that thereupon Pearson's certlficate was asslgned and 
surrendered to the company and certiflcates were issued to hlm, that it 
was not until after Knight had made and pald for this purchase that he, Man- 
gum, and Evans became oflicers or directors of the Success Company, and 
that their actions, as such were nelther fraudulent nor wrongful, but lawful 
and just. 

À large amount of évidence was introduced, the case was argued and sub- 
mitted on final hearing, and the court below found for the défendants, and dis- 
missed the suit on its merits. 
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E. A. Walton,.of Sait Lake City, Utah (D. B. Hempstead and C. 
S. Patterson, both of Sait Lake City, Utah, on the brief), for appel- 

lants. 

Andrew Howat, of Sait Lake City, Utah (H. R. Macmillan and 
Frank K. Nebeker, both of Sait Lake City, Utah, and E. E. Corfman, 
of Provo, Utah, on the brief), for appellee's. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judg^. 

SANBORN, Circuit Judge (after stating the facts as above). The 
argument on which counsel for the complainants seem to rely most 
confidently for a reversai of the decree below is that they remained 
owners of their original stock notwithstanding the Success Company's 
attempt to sell the same for a failure to pay the eighth assessment 
thereon, that ail the authorized stock of the corporation had been is- 
sued before that sale, and that therefore the stock issued to Pearson 
in place of their stock was an overissue and void. But if the sound- 
ness of this contention be conceded, would the complainants be entitled 
to the relief they seek against the défendants Knight, Mangum, and 
Evans ? This is a suit in equity, which the complainants hâve brought 
and based upon the right of the Success Company. They hâve alleged 
in their complaint that that company is insolvent, that it has no prop- 
erty but this claim against the défendants, that it is in the control of 
the défendants, that it is useless to apply to that company or to any 
of its ofifîcers to bring this suit, and the only decree they ask against 
the défendants is one in favor of the Success Mining Company. The 
stream cannot rise higher than its source, and the complainants were 
entitled to no decree against the défendants unless the facts of this 
case disclosed the right of the Success Company to like relief. That 
company had the jurisdiction, power, and right, by a compliance with 
the method of proceeding prescribed by law, to levy the eighth assess- 
ment and to sell and certify the stock of the complainants to Pearson 
on account of their failure to pay the assessment, and thereby to sub- 
stitute the stock certified to Pearson for that originally issued to the 
complainants. The company attempted to do this, but failed, not for 
lack of power, but because it failed to comply with certain provisions 
of law relative to the time and manner of its procédure. Nevertheless 
it issued its certificate to Pearson for this stock, and therein certifîèd 
that he was the owner of the 84,925 shares held by the complainants 
and others similarly situated before the attempted sale. The par value 
of this stock was 10 cents a share. It had been originally issued in 
exchange for the Success mining claim. That claim had never pro- 
duced any ore, and none ever was discovered upon it before or since. 
The company and its stock had produced nothing but eight assess- 
ments. Knight owned a large interest in an adjoining claim, and with 
the aid of Williams, the secretary of the Success Company, he pur- 
chased a majority of the stock of that company, and among other stock, 
that certifîèd to Pearson. He was a stranger to the Success Company, 
without stock or interest in it. He paid for this stock about 5 cents 
a share. The évidence leaves no doubt that Knight had no knowledge 



552 227 FEDERAL REPORTER 

or notice that this certificate to Pearson was for overissued stock, that 
it was in any deg,ree untrue, or that there was any defect therein, or 
in the stock or its title. 

At the time of this purchase one Williams was the secretary of the 
Success Company, and after Knight concluded to buy the stock of 
that company he negotiated with Williams to assist him in finding the 
stockholders and purchasing the stock, and Williams procured for him 
the certificate of the Pearson stock and the assignment thereof, which 
was surrendered to the Success Company and certificates issued to 
Knight therefor. Knight paid Williams about $2,500 for this stock, 
and counsel for the complainants argue that, because he bought the 
stock of Williams, Knight was not a bona fide purchaser thereof, un- 
der the rule that one dealing with an officer of a corporation in a mat- 
ter in which the ofîicer is personally interested is not a bona fide 
holder of corporate securities received by him from the officer in such 
a transaction. 1 Cook on Corporations (6th Ed.) § 293. But this case 
does not fall under that rule, because there is no proof that Williams 
ever owned the Pearson stock, because in the purchase of this stock 
he was not acting in any way as an officer of the corporation or for it, 
but in his individual capacity for Knight, and because there is no 
substantial évidence that Williams himself knew, or had any notice 
or reason to believe, that the stock described in the Pearson certificate 
was not genuine and valid. The books of the company contained a 
récital of the resolution levying the eighth assessment, although that 
récital was not signed by the secretary, and a notice to^ stockholders of 
the levy and of the sale of the stock if the assessment was not paid 
by a time there named. A witness came to testify that he mailed a 
notice of the assessment and sale to each stockholder, that the notice 
was published in a daily paper in Sait Lake City, the stubs of the stock 
which was attempted to be sold were marked "Sold for Assessments," 
and the certificate was issued to Pearson. That the rule invoked from 
section 293 of Cook on Corporations is inapplicable to a case in which 
the officer is not acting in the transaction in the twofold capacity of an 
ofîicer of the corporation and an individual personally interested, and 
that the contention of counsel hère is untenable, is well illustrated by 
the cases cited by Cook in support of his text. Titus v. Prest., etc., 
G. W. Turnpike Road, 61 N. Y. 237; Moores v. Citizens' National 
Bank, 111 U. S. 156, 169, 4 Sup. Ct. 345, 28 L. Ed. 385. 

[ 1 ] Under the state of f acts which has been recited there are many 
reasons why the Success Company is estopped from maintaining a 
suit in equity against Knight or the other défendants for the relief pray- 
ed in this action. The certificate to Pearson contained the unqualified 
statement of the Success Company that he was the owner of the 
shares of stock in the corporation therein specified. This was a state- 
ment and représentation that the stock described in the certificate 
was not an overissue and was not void, but that it was valid stock 
and the certificate was made for the express purpose of inducing, and 
with the expectation that it would induce, strangers to purchase the 
stock and the certificate. A stranger did purchase them in good 
faith. And while a corporation may recover of the first traiisferee. 
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or other purchaser with notice, stock unauthorfzed or îssiied on a 
stolen certificate, or on a forged assignment, or in lieu thereof the 
value of such stock, it is estopped by its certificate to the first transférée 
from maintaining a suit to recover the stock, its value, or the dividends 
thereon, from a second transférée, who was a bona fide purchaser for 
value vvithout notice of any defect in the title to the stock, or the 
certificate, in reliance upon the certificate to the first transférée. 2 
Cook on Corporations (7th Ed.) §§ 367, 368, 369, 370; In re Bahia 
& San Francisco Ry. Co. (1868) L. R. 3 Q. B. 584, 595, 597, 598; 
Machinist's National Bank v. Field, 126 Mass. 345, 348; Kimball v. 
Success Mining Co., 38 Utah, 78, 96, 110 Pac. 872; 3 Clark and Mar- 
shall on Corporations, § 597 (e), page 1823. 

[2] Again, the Success Company had the power and the right to 
levy the assessment upon the stock of the complainants, to sell to Pear- 
son for their failure to pay the assessment, and to transfer and certify 
their stock to him. It was not beyond its corporate powers to issue 
a certificate for valid stock on a sale of the stock to Pearson. Its 
failure to make the stock valid and the certificate true as against the 
former stockholders and in favor of itself resulted from a failure to 
comply with a method of procédure which it might hâve pursued 
Although not strictly negotiable paper, stock certificates, like county 
warrants, bonds, and promissory notes, are constantly and frequently 
sold in the open market, and are the subjects of a multitude of com- 
mercial transactions. In view of this fact, their validlty, like that of 
negotiable paper, should be sustained, where no insuperable légal ob- 
stacle forbids. Bank v. Lanier, 11 Wall. 369, 377, 378, 20 L. Ed. 172; 
National City Bank v. Wagner, 216 Fed. 473, 481, 132 C. C. A. 533, 
541. And corporations and their officers who, lïy the apparent legality 
of their obligations, or by statements or récitals of their validity, 
' hâve induced innocent purchasers to invest in them, or on them, are 
estopped from denying their validity or the truth of the représen- 
tations they contain, on the ground that in some preliminary proceed- 
ings which led to their exécution, or in their exécution itself, tliey 
failed to comply with some law or rule of action relative to the time 
or manner of their procédure with which they might hâve complied, 
but which they carelessly disregarded. Merchants' Bank v. State 
Bank, 10 Wall. 604, 644, 19 L. Ed. 1008 ; Speer v. Board of Countv 
Com'rs, 88 Fed. 749, 758, 32 C. C. A. 101, 111; Sioux City terminal 
Raiiroad & Warehouse Co. v. Trust Co. of North America, 27 C. 
C. A. 72,, 86; 82 Fed. 124, 137; Town of Aurora v. Gates, 208 Fed. 
101, 109, 125 C. C. A. 329, 22,7, L. R. A. 1915A, 910. 

[3] And, finally, "a court of equity can act only on the conscience 
of a party; if he bas donc nothing that taints it, no demand can at- 
tach upon it, so as to give any jurisdiction." Boone v. Chiles, 10 Pet. 
176, 210, 9 L. Ed. 388; Steinbeck v. Bon Homme Min. Co., 152 Fed. 
333, 339, 81 C. C. A. 441, 447. Knight purchased Pearson's stock 
without knowledge or notice of any invalidity in it, in reliance upon 
the certificate of the Success Company that it was valid. There was 
nothing unjust or unfair in that act. The Success Company was 
chereupon and thereby estopped from maintaining that its certificate 
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was not true, and in view of that f act, when Knight and his codi- 
rectors, Mangum and Evans, subsequently distributed to the stockhold- 
ers of the Success Company the stock dividend tHey had obtained f rom 
the sale of the Success mining claim, they respected the estoppel and 
distributed to Knight his proportion of that dividend, so that he there- 
after received the cash dividends paid on his due proportion of the 
Colorado Mining Company's stock. There was nothing inéquitable, 
or unjust, or unfair to the Success Company, nothing to taint the 
conscience of Knight, or Mangum, or Evans in any of thèse acts ; 
there was no fraud, or deceit, or misrepresentation, or wrong, and the 
Success Company never had any cause of action in equity against 
them. And as the complainants' suit is in the right of action of the 
corporation, and the corporation has no such right, the complainants 
cannot maintain this suit, and it was rightly dismissed. 

Although by their pleadings the complainants limited their suit to 
the right of action of the Success Company, their counsel hâve con- 
tended in argument and brief for the individual rights of the com- 
plainants to recover of Knight and his codirectors. An exhaustive 
examination of the record and thoughtful délibération, however, hâve 
satisfied that they could not hâve succeeded any better if they had 
sued in their own rights. While they counted on the distribution in 
1906 by the défendants as directors of the Success Company to 
Knight of the share of the Colorado Company's stock and its divi- 
dends which pertained to the stock in the Success Company originally 
owned by them, and which the Success Company was estopped, as 
we hâve seen, from denying to Knight, that was not the act, nor were 
the défendants the wrongdoers, that caused the complainants to be 
deprived of the benefit of their stock. That act was the illégal sale 
of their stock to Pearson in April, 190O, and the Success Company 
was the wrongdoer. Their cause of action arose at the time of that 
sale. They could then, at their option, hâve maintained a suit against 
the Success Company, and Pearson, if he had notice of the illegality of 
the sale, to cancel the sale and certificate to him, and to reinstate their 
stock, or an action for damages against the Success Company for its 
unlawful sale. They took no action whatever, and the attempted sale 
lOf their stock, the certificate to Pearson, and their inactivity naturally 
and logically resulted in the purchase in 1906 of that certificate and 
the stock it described by Knight, and the subséquent distribution to 
him in that year of the share of the Colorado Company's stock due to 
the stock in controversy. 

Suppose that the complainants were legally entitled to receive from 
the Success Company the dividend of the Colorado Company's stock 
pertaining to the Success Company's stock in controversy; could 
the complainants hâve maintained a suit in equity to compel Knight 
and his codirectors to assign it to them, or an action against them 
for damages for their failure to do so after the complainants had 
remained silent and inactive from that sale in April, 1900, until after 
Knight in 1906 had bought and paid for the stock certified to Pearson 
in reliance upon his certificate? The Success Mining Company was 
incorporated in December, 1898, with a capital stock of $30,000, di- 
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vided into 300,000 shares, of the par value of 10 cents each, and 
this stock was paid for by the conveyance to the Success Company 
of the Success mining claim. No valuable ore had ever been discov- 
ered on that claim, and none has ever been discovered since. The only 
value of the claim was in the possibility that ore might be discovered 
and the possibility that some one might believe that such ore would 
be discovered and buy it in that hope. The entire 300,000 shares 
were issued before the eighth assessment was made. When the min- 
ing claim had been conveyed to the Success Company for its stock, 
that company had no means of paying salaries of its officers and 
employés, or any expenses of opération, or of prospecting for or de- 
veloping ore, except by levying and collecting assessments upon its 
stock. The only business it ever conducted was making assessments, 
collecting those assessments, expending the moneys thus obtained, 
and incidentally selling the stock of those who failed to pay, to any 
one who would buy it, and it abandoned that occupation in 1900. 
Sales of stocks of those who failed to pay their assessments were 
made on the second assessment on March 11, 1899, on the third on 
April 10, 1899, on the fourth on May 15, 1899, on the fîfth on June 

10, 1899, on the sixth on July 26, 1899, on the seventh on November 

11, 1899, and on the eighth on April 14, 1900. The number of de- 
■linquents increased from one on the second assessment to 66 on the 
eighth. 

Williams, who was the secretary and treasurer of the Success Com- 
pany until after it sold its mining claim on October 3, 1906, to the 
Colorado Company, and who conducted the proceedings for the as- 
sessments and sales, left Utah a f ew weeks after October 3, 1906, and 
was unavailable as a witness in this case at the hearing. But among 
the old records of the Success Company there was found an affidavit 
of publication of a notice of the eighth assessment, and of the delin- 
quent sale on April 14, 1900, of any stock on which the assessment 
should not be paid on or before March 17, 1900, and it was admitted 
that this notice was published in the daily issue of the Sait Lake 
Herald for 30 consécutive issues, commencing February 13, 1900. It 
was also admitted that a similar notice of the fiftb, sixth, and seventh, 
assessments, and of the delinquent sales thereunder, was published in 
the daily issues of the same paper in like manner. Mr. Woodruff was 
an assistant to Williams, the secretary, and he testified that he per- 
sonally mailed to each pf the stockholders of the Success Company 
whose names appeared on the books of that company, and also to the 
party who paid the last preceding assessment on the stock, a copy of 
the notice of the eighth assessment, and of the sale for a failure to 
pay that assessment, that he did this himself, and that he had prior 
to that time mailed a similar notice of each of the preceding assess- 
ments and sales to the same parties. After the eighth assessment, and 
the sale thereunder in April, 1900, nothing was done by the Success 
Company until after Knight purchased a majority of its stock in 1906. 
Then its property was sold to the Colorado' Company. Prior to 
Knight's ofifer in the spring or summer of 1906 to buy its stock for 
about 5 cents per share, thât stock had no market value, and its pfop- 
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erty had no intrinsic value. During the year after the purcliase of 
the Success Company mininf)^ claim, the year 1907, Knight and his 
associâtes in the Colorado Company developed and mined ore on 
some of the property it held prior to the purchase of the Success 
claim, and the Colorado Company commenced to pay dividends, and 
its stock, which had previously been worth about 20 cents per share, 
rose in value to several dollars per share, and between May 9, 1907, 
and June 25, 1911, dividends were paid on it to the amount of $2.45 
per share. Although most of the complainants paid the first seven 
assessments, of which, according to the testimony of Mr. Woodrufï, 
they received the same notice that they did of the eighth, they did 
not pay the eighth assessment, with the single exception of Mr. 
Kimball, and thenceforth they made no inquiry concerning and did 
nothing with their stock, or their company, until afiter the sale of the 
Success mining claim to the Colorado Company on October 3, 1906, 
and they failed to institute this suit until October 17, 1910, more than 
10 years after the attempted sale of their stock to Pearson, and about 
4 years after the distribution of the stock of the Colorado Company 
to the stockholders of the .Success Company. 

[4] The rule for the application of the doctrine of lâches to suits in 
equity was stated by this court in Kelley v. Boettcher, 85 Fed. 55, 62, 
29 C. C. A. 14, 21, and has been often repeated. The delay of the 
complainants in bringing suit is far beyond any allowed by the analo- 
gous statute of, limitations at law. The excuses which they make for 
that delay are: (1) That they received no notice of the eighth assess- 
ment, or of the sale thereunder, until after October 3, 1906, when the 
sale to the Colorado Company was made ; (2) that, while their delay 
has been great, mère delay is not sufficient to constitute the indispensa- 
ble estoppel of fatal lâches, and no such changes of position, situation, 
or of value hâve accrued meanwhile as will effect it; (3) that inas- 
much as Knight has received $2.45 in dividends on the stock of the 
Colorado Company no injustice will be donc him by requiring him 
to pay to the complainants the value of the 17,025 shares of such 
stock which he received in exchange for the stock of the complainants 
sold to Pearson and bought by himself and the dividends thereon; 
and (4) that the complainants commenced futile suits for relief,,in 1908. 
It is conceded that the futile suits of the complainants for relief which 
they brought in 1908 ireleased them from any charge of lâches be- 
tween that time and the commencement of this suit. Are the défend- 
ants relieved of the charge of lâches by their failure to receive notice 
of the eighth assessment or of the sale thereunder? They bave testi- 
fied with varying degrees ofi positiveness, some that they never received 
any notice of that assessment or of the sale thereunder until after Oc- 
tober 3, 1906, some that they paid ail the assessments of which they 
received notice, some that they do not recoUect receiving any notice 
of the eighth assessment or the sale under it, and some that they 
are uncertain whether they received such notice or not. No doubt 
each of them testified to that which he believed to be the truth, and 
correctly gave his recollection or his lack of it. But they testified 
more than 10 years after the event, without note or mémorandum 
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made at the time, concerning an ordinary occurrence, for they liad 
received notices of seven assessments, and had paid most of them 
within a year, and the unaided memory of man is notably inaccurate 
after 10 years on such a question as whether or not he received notice 
of seven or eight successive assessments and sales. 

On the other hand, Mr. Woodruff had the record largely written by 
himself, of the resolutions making the levies of the assessments, he 
had the printed and published notice, of the eighth assessment and of 
the contemplated sale thereunder, he had a copy thereof on a postal 
card attached to one of the books of the company, and the fact was 
that it was an important part of his duty to correctly mail those no- 
tices to the stockholders. Thèse facts, the fact that he vk'ould not be 
likely to forget a umiform method of giving the notices, his positive 
testimony that he used the same method in giving notice of each of 
the eight assessments and of. each of the sales thereunder, and that 
he mailed notices of the eighth assessment and of the délinquant sale 
thereunder to each of the stockholders, hâve persuaded that it is more 
probable that those notices were mailed to and received by the com- 
plainants, and forgotten by them, than that Mr. Woodruff was mis- 
taken in his testimony. The complainants concède that they received 
notices of the previous assessments, which he testifîed he mailed to 
them, and that fact lends support to the probability that they also 
received the notices of the eighth assessment and of the sale there- 
under, which he testifîed he sent in the sîune way. The déniai of an 
addressee thàt he received a letter or postal card, of the mailing of 
which there is positive évidence, is not conclusive, and should be care- 
fully weighed. In re Impérial Land Co. of Marseilles, L. R. 15 Eq. 
Cas. 18, 23, 42 L. J. Ch. 372, 377; In Matter of Wiltse, 5 Mise. Rep. 
105, 25 N. Y. Supp. 733, 736, 7Z7 ; Davidson S. S. Co. v, United 
States, 142 Fed. 315, 318, 71 C. C. A. 425. 

[5] Moreover, thèse complainants knew that they had stock in the 
Success Company, that their stock was assessable, and for a failure 
to pay the assessment salable by that company. It was their company, 
and by owning stock in it they had empowered it to make such assess- 
ments and sales. They knew that it had made seven such assessments 
within a year, that assessments upon their stock were with it the order 
of the day, and that it was by means of such assessments alone that 
it obtained the money for the expenses of its opérations. The notice 
of the eighth assessment and of the sale for its nonpayment was pub- 
lished daily for 30 days in a newspaper in Sait Lake City, and even 
if complainants never received the postal card notice they may not 
escape tha légal conclusion from thèse facts that they had notice of 
that assessment and sale. For ignorance which is the effect of inex- 
cusable négligence is no excuse for lâches, and knowledge of facts and 
circumstances which would put a person of ordinary prudence and dili- 
gence on inquiry is, in the eyes of the law, équivalent to a knowledge 
of ail the facts which a reasonably diligent inquiry would disclose. 
"Whatever is notice enough to excite attention, and put the party on 
his guard, and call for inquiry, is notice of everything to which such 
an inquiry might hâve led. When a person has sufficient information 
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to lead him to a fact, he shall be deemed conversant of it." Kennedy 
V. Green, 3 Mylne & Keen, 699, 719, 722; Wood v. Carpenter, 101 
U. S. 135, 141, 25 L. Ed. 807; Swift v. Smith, 79 Fed. 709, 713, 25 
C. C. A. 154, 158, and cases there cited; Wetzel v. Minnesota Railway 
Transfer Co., 12 C. C. A. 490, 65 Fed. 23 ; Percy v. Cockrill, 53 Fed. 
872, 875, 4 C. C. A. 73, 76; Metropolitan Bank v. St. Louis Dispatch 
Co., 149 U. S. 436, 451, 13 Sup. Ct. 944, 37 L. Ed. 799; Félix v. 
Patrick, 145 U. S. 317, 330, 331, 12 Sup. Ct. 862, 36 L. Ed. 719. "If 
a person be ignorant of his interest in a certain transaction, no négli- 
gence is imputable to him for f ailing to inform himself of his rights ; 
but if he is aware of his interest, and knows that proceedings are pend- 
ing the resuit of which may be prejudicial to him, he is bound to look 
into such proceedings so far as to see that no action is taken to his 
détriment" And a party must be held to hâve notice of such facts 
as he would readily hâve ascertained had he used ordinary diligence. 
Poster V. Mansfield, Coldwater, etc., R. R., 146 U. S. 88, 99, 13 Sup. 
Ct. 28, 32, 36 L. Ed. 899. 

The complainants knew of their interest, they knew the Success 
Company was operating under assessments of its stock and sales there- 
for, they knew there had been seven such assessments in the fîrst years 
oi the corporation, the books of the corporation which disclosed the 
notice of the sale of their stock and the illégal sale itself in April, 
1900, were open to them, and an examination of thèse books or in- 
(^uiry of the secretary of their company would hâve disclosed the il- 
légal sale. Their knowledge of their ownership of their stock, of the 
inethod of opération of their company by assessment, of the fact that 
■seven assessments had been made within a year prior to 1900, and of 
the fact that from that time untiri906, when Knight bought, no assess- 
ments were made by it, and nothing was said regarding their stock, con- 
stitute ample notice that proceedings were pending in their company 
which might be prejudicial to them, and constitute sufifîcient notice to 
them to put a person of ordinary prudence and diligence on inquiry 
as to the action of their company with référence to the assessment of 
their stock during the years following 1899 which a reasonably diligent 
inquiry would hâve disclosed. 

[6] Counsel next invoke the rule that mère delay does not work 
the estoppel necessary to constitute lâches, and that no such changes 
of position and of value as are required so to do hâve occurred. But 
between the year 1900 and the year 1908 the stranger to the company, 
Knight, became a bona fide purchaser for value of the stock certified 
by tiie Success Company to Pearson on the illégal sale, the Success 
Company became estopped from avoiding the certificate and transfer 
o£ this stock to Knight, the value of the stock of the Colorado Com- 
pany received for the property of the Success Company became sev- 
eral times as great as it was in 1906, when that company purchased 
the property of the Success Company, and Williams, the secretary and 
treasurer of the latter company, disappeared, so that his knowledge 
and testimony concerning the transactions were unavailable. Hère were 
great changes in the value of spéculative property, the intervention of 
the rights of an innocent purchaser, the loss of important évidence 
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of the facts of the transactions, the very things which, combinée! with 
delay, work the estoppel of fatal lâches. Kelley v. Boettcher, 85 
Fed. 55, 62, 29 C. C. A. 14, 21 ; Steinbeck v. Bon Homme Mining Co., 
152 Fed. 333, 345, 81 C. C. A. 441, 453. 

Chàrged, as the facts and the law of the case convince they were, 
with notice of the sale to Pearson, and vested, as they were, with the 
right to avoid that sale until Pearson sold his certificate and the stock 
it described to Knight, it was the duty of the complainants to bring 
their suit to avoid that sale to Pearson before a stranger purchased his 
stock in reliance upon his certificate if they would protect themselves 
against a bona fide purchaser thereof. A stockholder having notice 
of the illégal sale of the stock to a third party by his corporation for 
an assessment thereon is estopped from any relief in equity or at law 
against a bona fide purchaser from the purchaser at the assessment 
sale in reliance upon the latter's stock certificate by his silence and fail- 
ure to take any légal proceedings to avoid the assessment sale for 
more than five years and until the bona fide purchaser has paid for the 
stock, surrendered the certificate, and received a new certificate from 
the company to himself. Curtis v. Lakin, 94 Fed. 251, 254, 256, 36 
C. C. A. 222, 225, 227; Rabe v. Dunlap, 51 N. J. Eq. 40, 47, 48, 25 
Atl. 959, 962; Kent v. Quicksilver Mining Co., 78 N. Y. 159, 187, 
188. 

Finally, counsel invoke the maxim that lâches is a rule of equity, 
and that it will not be applied to work injustice, and argue that the 
complainants may recover of Knight the 17,025 shares in stock of the 
Colorado Company, or the value thereof and dividends thereon, with- 
out loss or injustice to Knight, and that the refusai to grant this relief 
would be inéquitable. Let us see. Where equities are equal, a chan- 
celier may grant no relief; and where one of two innocent parties 
must sufifer from the fault of a third, he must sustain the loss who put 
it in the power of the third to occasion it. The complainants by their 
purchase and ownership of their stock put it in the power of their 
company, the Success Company, to make the illégal sale of their stock, 
to issue the certificate to Pearson, and thereby to make the false rep- 
résentation that he owned their stock, which induced the stranger, 
Knight, to buy and pay about $2,500 therefor. The complainants, 
therefore, rather than Knight and his codefendants, who acted upon 
the certificate to Pearson and to Knight, should bear the loss rather 
than the défendants. 

In April, 1906, when complainants' stock was sold to Pearson, it 
had no intrinsic and no market value, and the Success Company had 
no property of any intrinsic value. The complainants never expended 
any money, bestowed any fruitful thought or labor, or took any ac- 
tion whereby the market value of that stock, or of the property of the 
Success Company, was enhanced. Knight and his associâtes were the 
owners of the stock of the Colorado Company and controlled its ac- 
tion. He bought and paid about $2,500 for the stock of the complain- 
ants which their company had certified belonged to Pearson. He 
bought other stock of the Success Company, until he owned the ma- 
jority of it. He then caused the Success Company to sell its property, 



5Ô0 227 FEDERAL REPOETEB 

which was actually worthless, but which he then thought might contain 
some ore, to the Colorado Company for shares of its stock which he 
and his associâtes in the Colorado Company furnished, and thereafter 
by his and their energy, abihty, and industry, they developed valuable 
ore in the prior holdings of the Colorado Company, which enhanced 
the value of its stock, and in the course of five years enabled it to 
pay $2.45 per share in dividends. During ail this time the complain- 
ants planned nothing, expended nothing, did nothing, to make the 
worthless stock of the Success Company valuable, or to enhance the 
value of the stock of the Colorado Company. Knight bought the stock 
of the Success Company, certified to Pearson in good faith. He and 
his codefendants were guilty of no fraud or wrong. It would be in- 
équitable to take from Knight, or from his associâtes, and turn over 
to the complainants, the fruits of Knight's endeavors, honestly earned, 
to which the silence, inactivity, and inattention of the complainants 
contributed nothing, to permit the représentation of their company that 
it had sold their stock to Pearson to remain outstanding five years, and 
finally to induce Knight to buy the stock from him and then to take 
it from him. There is no equity in the case of the complainants, and 
they are entitled to no relief. 

The fact that Mr. Kimball paid the eighth assessment has not been 
overlooked. Much that has been said of the complainants was not in- 
tended to apply, and is inapplicable, to him. But because, by his own- 
ership of stock in the Success Company, and by his silence, inatten- 
tion, and inactivity from April 14, 1900, until 1906, he placed and 
left it in the power of his company to induce Knight to buy his stock 
by its certificate of Fearson's ownership of it, and because he said 
and did nothing to make that stock, or the stock of the Colorado Com- 
pany, valuable, while Knight and his associâtes by their energy and 
industry greatly enhanced their value, his equities are inferior to those 
of the défendants, and his case must sufïer the fate of the cases of his 
cocomplainants. 

The decree of the court was right, and it is afHrmed. 
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(Circuit Court of Appeals, Ninth Circuit. August 9, 1915.) 

No. 2479. 

1. Appeal and EiEKOB ©=927 — Questions of Fact— Appeal from Ordeb op 

NONSUIT. 

On an appeal from an order of nonsuit, the allégations of tlie complain- 
ant's bUl must be taken as true. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 2912, 
2917, 3748, 3758, 4024 ; Dec. Dig. ®=>927.] 

2. QuiETiNG TiTLE <S=34 — Ieeigation Bonds— Complaint — Cause of Action. 

A bill by the purchaser of bonds Issued by an Irrigjation district in Ida- 
ho, for a Taluable considération and after judicial détermination of thé 
regularity of its organization and authorlty, alleging that interest cou- 
pons had not been pald ; that the directors of the district had levied and 
coUected assessments on the lands thereùi for the payment of such in- 

©=>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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terest and defaulted In înterest on the ground that part of the bonds had 
been sold wlthout considération or adéquate conàderation, wlthout desig- 
nating such bonds by number or otherwise— stated a case ifor the remova! 
of a cloud upon the title to Personal property. 

[Ed. Note.— For other cases, see Quieting ïltle, Cent. Dig. §§ 69, 71, 72, 
76, 77; Dec. Dig. (@=334.] 

3. CouETS <S=»262 — United States Courts— Jurisdtction — Equity. 

Under Judlcial Code, § 57 (Act March .3, 1911, c. 231, 36 Stat. 1102 
[Comp. St. 1913, § 1039]), providing for the appearance and answer of ab- 
sent défendants in suits to remove clond on title to real or Personal prop- 
erty, a fédéral court of equity bas jurisdietion of a suit by the holder of 
irrigation bonds to remove a cloud on the title thereof before the time at 
which any judgment mlght be obtained determining their validity. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. <g=5262.] 

4. QuiETiNG Title ®=530 — BilIt-^Paetieb. 

A holder for value of the bonds of an irrigation district may brlng a 
suit for himself and ail other holders choosùigi to join therein to remove a 
cloud upon hls title to the bonds. 

[Ed. Note. — For other cases, see Quieting Title, Cent Dig. §§ 64-66; 
Dec. Dig. <g=30.] 

5. Watebs and Watee Courses <S=3230 — Ieeigation Districts— Bonds — Or- 

FICEBS AS TRUSTEES. 

The ofBcers of an Irrigation district stood in the relation of trustées 
for the holders of the district's bonds, and the moneys coUected by them 
from the taxpayers for the payment of Interest on the bonds was a trust 
fund, and their diversion thereof, by not applying it to payment of the in- 
terest, made them llable for breach of trust. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 319 ; Dec. Dig. <S=»230.] 

e. Courts ®=>262 — United States Courts — Equitabu; Jueisdiction— En- 
forcement OF Trust — Statute. 

TEe District Court had jurisdietion of an amended Mil in equity by the 
holder of bonds issued by a regularly organlzed state irrigation district, 
allegtng that the directors of the district had made and collected assess- 
ments for the payment of interest on the bonds, but had defaulted in 
interest, and had cast a cloud on the title to the bonds by claimlng that 
part of them had been issued wlthout considération or wlthout adéquate 
considération, on the ground of its Independent équitable jurisdietion 
over trustées. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 797, 798; Dec. 
Dig. <®=>262.] 

7. Equity <ê==>47 — Adéquate Remedy at Law— Statutes. 

In such case the District Court, though requlred by Judlcial Code, § 
267 (Comp. St. 1913, § 1244), to deny relief in equity in any case where 
aclequate and complète remedy may be had at law, might taUe jurisdie- 
tion on the ground that the only avaUable action at law to recover the 
Interest due on the bonds as they became due did not afCord a praetlcal 
and efficient resuit. 

[Ed. Note. — For other cases, see Equity, Cent. Digv §§ 153-155; Dec. 
Dig. <S=547.] 

8. Watees and Watee Courses ig=5227 — Oiticees oi' Ieeigation District — 

Beeach op Tbust. 

The ofBcers of an irrigation district who had assessed and collected 
money to pay the interest on its bonds and had failed to so apply It, might 
be sued at law for money had and recelved. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
î 318; Dec. Dig. ®=j227.] 

ÊssPor other cases see samo topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
227 F.— 36 
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Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Bill by J. Paul Thompson against the Emmett Irrigation District 
and W. H. Shane and others, as directors, and R. B. Shaw, as treas- 
urer. From an order dismissing the bill, complainant appeals. Or- 
der set aside, with direction to proceed with the case on the equity 
side of the court. 

Thls Is an appeal from an order of the District Court dismissing appellant's 
bin of complaint in equity. The appellant was plalntiff In the court below. 
The dismissal was upon the ground that the plalntlfC had a plaln, adéquate, 
and complète remedy at law. The blU as amended alleged that the défendant 
Emmett Irrigation District was organized on or about the 13th day of Sep- 
tember, 1910, under and pursuarit to an act of the Législature of the state of 
Idaho approved March 9, 1903, and the acts amendatory thereof ; that at an 
élection held on December 3, 1910, the electors of the district authorlzed an 
issuance of the bonds of-the district In the amount of $1,100,000; that there- 
after ail the proceedings relating to the organization of the district and the 
authorlzation of the bonds were confîrmed by the District Court having ju- 
risdictlon of the subject-matter, and upon appeal to the Suprême Court of the 
State the judgment of the District Court was affirmed; that thereafter the 
district, actlng through its board of directors, caused the bonds of the district 
to be issued, sold, and delivered to the amount of $900,000; that sald bonds 
were coupon bonds, negotlable in form and payable to bearer, and were issued 
as provided la section 2397 of the Revised Codes of Idaho ; that, relying upon 
the décision of the Suprême Court of the state of Idaho adjudging and de- 
creeing that the district had been legally organized, and that the bonds had 
been lawfully issued and were a valid and binding obligation of the district, 
and relying also upon the récitals contained In the bonds that the same had 
been issued in compliance with the laws of the state of Idaho, and that ail 
things required to make the same the légal, valid, and binding obligations of 
sald district had been done and had happened, and had been performed, the 
plalntiff, prior to January 1, 1914, without notice or knowledge of any fact 
whatsoever impairing the valldity of said bonds, or any of thein, purchased 
for a valuable considération $101,000 of said bonds, and ever slnce has been 
the owner and hdlder .thereof ; and that after the said district had sold and 
delivered its said bonds, the board of directors of sald district detennined the 
benefits which would accrue to each of the tracts and subdivisions of land 
withln the district on account of the purchase and construction of the irriga- 
tion Works, and which were paid for by the proceeds from the sale of the 
said bonds, and said board, as directed by law, caused the cost of said works 
to be apportioned over each tract and subdivision of land In proportion to 
the benefits recelved ; that the action of the board in apportioning such bene- 
fits was duly approved and confîrmed by the District Court having jurlsdic- 

tlon thereof hy a judgment and decree of the said court entered on the 

day of June, 1913 ; that no appeal had been taken theref rom, and the decree 
had become final ; that ail interest coupons of said bonds maturing on January 
1 and July 1, 1913, hâve been pald; that the Interest coupons maturing 
January 1, 1914, hâve not been pald ; that the plalntiff is the owner of interest 
coupons maturing on January 1, 1914, to the amount of $3,030 ; that on Oc- 
tober 22, 1913, the board of directors of the district levied an assessment 
against ail of the lands in the district for the payment of Interest maturing 
January 1 and July 1, 1914; that a large number of the landholders and 
taxpayers of the district hâve pald the tax so levied and assessed against 
their sald lands for the payment of Interest on the bonds held by the plaln- 
tiff and the other bondholders; bût the district and. its treasurer and board 
of directors hâve failed and neglected to use any of the moneys so collected to 
pay the interest on said bonds maturing January 1, 1914, but hâve allowed 
default to be made in the payment of such interest; that the plalntiff caused 
to be presented to the treasurer of said district for payment the interest cou- 
pons maturing January 1, 1914, on bis sald bonds, amounting to $3,030, and 
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demanded payment thereof, but, itotwithstandiiig the sald treasurer had In 
his possession and in bis custody and under his control the Interest fund 
belonging to said district and colleeted as aforesaid from tbe taxpayers in 
sald district for tbe purpose of paylng such interest, he declined to pay the 
same, and said défendants bave wrongfuUy and without cause declined to 
apply the moneys colleeted from the taxpayers of sald district to the payment 
of tbe interest due on said bonds, or in payment of the coupons held. by the 
plalntifC, and unless enjolned and restrained by tbe court the défendants will 
either retum such mouey to tbe persons from whom tbe same was colleeted, 
or will divert such money 'from the interest fund and use it for other purposes, 
and will not apply It to the payment of Interest, or to any purpose for the 
beneflt of the holders of sald bonds; that default in payment will be made 
by the safd défendants from time to time as each installment of interest on 
said bonds becomes due and payable; that tbe principal of said bonds will 
mature serially, commeneing on the first day of January, 1922, and extending 
over a period of 10 years, as provlded in section 2397 of the Revised Codes of 
Idaho; that should the plalntiff and the other holders of said bonds be re- 
quired to bring suit against the district as eacb installment of interest on 
said bonds matures, numerous suits will be required, and should the plain- 
tifE be delayed in bringlng suit until ail of said bonds bave become due and 
payable, great and irréparable injury will be sustained by the plalntiff and 
by ail holders of said bonds because of loss of interest and the uncertalnties 
and unsettled conditions for many years, which would destroy the market 
value of said bonds peuding the détermination of the liabllity of said district 
for the said bonds and said coupons ; that it would be impossible for the said 
district and the taxpayers tberein to pay the whole of said bond issue and 
the accumulated Interest thereon by one levy or assessment; that the same 
eau only be paid in installments extending over a long period, as provided in 
said bonds and as contemplated by the laws of the state of Idaho relating to 
such niatters. The plalntifC further allèges that unless the défendants are 
restrained and enjolned by the court, they will not only divert or approprlate 
for other uses, or return to the taxpayers, the moneys colleeted for the pay- 
ment of Interest on said bonds, but will allow default to be made in the steps 
and proceedings required to be taUen by them in order to make légal and 
valid the sale of property in said district for delinquent taxes, and will per- 
mit the taxpayers who bave paid no taxes to whoUy escape the penalties of 
default, and escape the payment of sald taxes. 

In an amendment to the hlll it is alleged, among other things, that the 
défendants sometimes assert and charge that a portion of the sald bonds, to 
wlt, a bout one-fifth thereof, were Issued and sold by the district without any 
considération, or any adéquate considération, belng paid therefor ; but it is 
alleged that the défendants do not state or prétend to Unow which of said 
bonds were so issued, and do not identify them by number or otherwise, so 
that any of the ijresent holders of said bonds, or any other person, can learu 
or aseertain what bonds défendants" refer to as havlng been sold illegally or 
without adéquate considération, or any considération, being paid therefor; 
that by reason of such gênerai, vague, and indefinite charges against the out- 
standing bonds of sald district a cloud Is thrown upon the validity or legality 
of ail of the- bonds of said district, includlng the bonds held by the plaintifC, 
and the market value of ail such bonds is thereby greatly depreciated, if not 
entirely destroyed. The plalntifC allèges that he brings this suit for himself 
and ail other holders of bonds of said district who may désire to join in this 
proceedlng and pay their proper proportion of the costs. 

The remedy sought by the plalntiff is a temporary injunction pending the 
hearing, and a perpétuai injunction thereafter, restraining the défendants 
from doing certain things uientioned, among others from diverting, or other- 
wise appropriating or using for any purpose other than for the ptirpose of 
payment of the interest on the bonds of said district, the moneys colleeted for 
or hereafter paid into the interest fund created for thè payrhent of interest 
on the bonds of said district ; and that the défendants be required to apply 
the moneys in said Interest fund to the payment of the interest due on said 
bonds; aiid that upon final hearing it be adjudged and decreed that the 
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sald bonds are légal and valid obligations of the district ; and that the plaln- 
tilï hereiu bave such otber and furtlier relief as tbe clrcumstances of tbe case 
may require and as the court shall deem just and équitable. 

The défendants interposed a motion to dismiss the blU as amended, upon 
the objection that the plaintiff had a plaln, speedy, and adéquate remedy at 
lavv, to wlt, an action at law asainst the défendant Emmett Irrigation Dis- 
trict for judgment upon the dcfaulted coupons owned by the plaintiff, wlth 
the right to enforce such judgment, if one should be recovered, by a.wrlt 
of mandate. The court below snstained this objection to the bill, but wlth 
leave to transfer the cause to the law side of the court as authorized by 
General Equity Kule No. 22 (198 Fed. xxiv, 115 0. C. A. xxlv). The plaintiff 
declining to make such transfer, the blU was ordered dismissed. 

J. H. Richards, Oliver O. Haga, and McKeen F. Morrow, ail of 
Boise, Idaho, for appellant. 

J. M. Thompson, of Caldwell, Idaho, and Freniont Wood and Dean 
Driscoll, both of Boise, Idaho, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1-3] 
For the présent purposes the allégations of the bill must be taken as 
true. They state a case for the removal of a cloud upon the title to 
Personal property. It has been held that such a case is within the 
jurisdiction of a court of equity. 6 Pomeroy's Equity Jurisprudence, 
§ 729; Sherman v. Fitch, 98 Mass. 59; Voss v. Murray, 50 Ohio St. 
19, 32 N. E. 1112; Rosenbaum v. Foss, 4 S. D. 184, 56 N. W. 114; 
Stebbins v. Perry County, 167 111. 567, 47 N. E. 1048; Earle v. 
Maxwell, 86 S. C. 1, 67 S. E. 962, 138 Am. St. Rep. 1012; Magnuson 
V. Clithero, 101 Wis. 551, 77 N. W. 882; New York & New Haven Ry. 
Co. V. Schuyler. 17 N. Y. 592. 

This jurisdiction is recognized as existing in a fédéral court of eq- 
uity by section 8 of the act of March 3, 1875 (18 Stats. 472), incor- 
porated into section 57 of the Judicial Code. Jellenik v. Huron Copper 
Min. Co., 117 U. S. 1, 20 Sup. Ct. 559, 44 E. Ed. 647; Louisville & 
Nashville Ry. Co. v. Western Union Tel. Co., 234 U. S. 369, 371, 34 
Sup. Ct. 810, 58 L. Ed. 1356. 

The refusai of the défendants to pay the interest coupons attached 
to the bonds of the district is based upon the claim that about one- 
fifth of the bonds issued and sold by the district were sold without 
considération, or any adéquate considération, being paid therefor, but 
this claim is made without any statement as to which of said bonds 
were so issued, and without designating such bonds by number or 
otherwise so that the holders of the bonds generally can learn or 
ascertain which particular bonds the défendants claim to hâve been 
illegally issued, or issued without adéquate considération. This as- 
sertion or claim on the part of the défendants, and their refusai to pay 
the interest on any of the bonds, dépréciâtes their value in the market 
and casts a cloud upon the title of the entire issue. 

In the case of New York & New Haven Ry. Co. v. Schuyler, 17 N. 
Y. 592, the New York Court of Appeals had before it a similar state 
of facts relating to the stock of the corporation. Spurious stock had 
been issued and was in the hands of numerous persons. The stock on 
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its face was, in ail respects, like the legally authorized stock. The 
existence of the spurious stock cast a cloud upon the title of the entire 
issue and greatly depreciated its niarket value. Suit was brought by 
the corporation for the purpose of removing the cloud cast upon the 
genuine certificates, and to secure a judgment detennining which of 
the certificates were valid and which were invalid. The court, refer- 
ring to the jurisdiction of courts of equity in such a case, said: 

"There is no head of equity jurisdiction more firmly established than that 
wliich embraces the cancellation of instruments which are capable of a vexa- 
tlous use after the means of défense at law may become impaired or lost, or 
when they are calculated to throw a cloud upon the title or interest of the 
party seeking relief. But the jurisdiction does not universally attach on the 
mère ground that the deed or other contract is invalid. * • * if * * • 
the invalidity does not appear on their face, the jurisdiction is not confined 
to instruments of any particular kind or class. Whatever their character, if 
they are capable of being used as a means of vexation and annoyance, if they 
throw a cloud upon title or dlsturb the tranquil enjoyment of property, then 
it is against conscience and equity that they should be kept outstanding, 
and they ought to be canceled. Thèse prineiples of gênerai jurisprudence are 
believed to be décisive in favor of the right of this corporation to demand the 
«ancellatlon of the false stock and to maintain a suit in equity for that pur- 
pose. On their face, as we hâve seen, the certificates of this stock are undisr- 
tlnguishable from those which are genuine and true. Tliey confer, therefore, 
upon each holder a prima facie right as a stockholder. The évidence of such 
right must, in every case, be repelled by showing that the certlflcate does not 
represent the actual stock of the company, and it is impossible to say that the 
means of repelling thèse claims wlll always be as perfect as they were when 
the frauds in which they origSnated were fii-st discovered. • ♦ » 

"If, as we hâve held, no just claim against the corporation arises out of 
thèse certificates, it is plainly unconscientious and inéquitable that they should 
be kept on foot Their very existence, outstanding, Is unjust, because it must, 
of necesslty, exercise a most depressing influence upon the real stock of the 
corporation. We ail know how sensdtive are values in property of this de- 
scription ; and what concelvaWe facts could cast a deeper shadow over every 
genuine stockholder's interest tlian a spurious issue of $2,000,000 of stock, evi- 
denced by certificates apparently valid, and under which every holder boldly 
and confidently asserted his claim ? The f act is not alleged in the complaint, 
but we can scarcely err in supposing that, on the discovery of thèse frauds, 
every share of valid stock must at once hâve lost nearly one-half of its market 
value. That dépression must continue, in a greater o'r less degree, while the 
certificates are allowed to stand. A décision against one of them in an action 
founded upon it is not a détermination against any other one, and cannot, 
while the others are outstanding, restore to the genuine stock the value which 
justly belongs to It, To say that the shareholders must remain in such a con- 
dition of insecurity and doubt, and must hold their shares under such a de- 
pression, would be to sanction a species of injustice which ought to be pre- 
vented. Thèse shares of stock are a description of property as much entitled 
to invoke the protectlve remédies peculiar to courts of equity as any other." 

If a court of equity, upon the suit of the corporation, has juris- 
diction, under the circumstances of the case cited, to cancel spurious 
stock as a cloud upon the title of an owner of genuine stock, it seems 
clear that a court of equity under similar circumstances would hâve 
jurisdiction of a suit to détermine whether illégal bonds hâve been 
issued by a corporation, and, if so, by a proper decree to remove the 
cloud cast upon such issue and upon the title of the holders of the 
légal bonds of the corporation, and especially must this be so where, 
.as in the présent case, the bonds are to mature seriaily, and no bond 
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will mature, or become due and payable, until the Ist day of January, 
1922, and until that date no judgment at law can be obtained on any 
of the bonds determining their validity. 

[4] But there still remains the question whether a stockholder can 
institute such a suit where he has alleged that he brings the suit for 
himself and ail other holders of bonds who may choose to join in the 
proceedings. We think he may, and there are cases supporting that 
view of the law. 

In Stebbins v. Perry County, 167 111. 567, 47 N. E. 1049, the Su- 
prême Court of Illinois had before it a suit in equity brought by a stock- 
holder against Perry county, TH., the holder of certain stock alleged 
to be illégal, and also against the Belleville & Southern Illinois Rail- 
way Company, a corporation charged with having issued the illégal 
stock. The purpose of the suit was to détermine the validity of the 
stock held by Perry county. It was alleged that as long as Perry 
county was recognized as a stockholder and said stock remained un- 
canceled on the books of the company, the stock of the company was 
depreciated, and the complainant was' in danger of losing his just 
share of the earnings and dividends of the company ; that there was 
danger that said county would fraudulently assign or transfer said 
certificates of stock and thereby make necessary a multiplicity of suits 
to enforçe and establish the complainant's rights. The complainant 
alleged that he brought the suit in his own behalf, as well as in behalf 
of ail stockholders in the company who might join with him in the 
proceeding. The court held that the complainant had the right to in- 
voke the équitable jurisdiction of the court to remove the cloud upon 
the title to Jus. stock. We think the rule establish ed by thèse two cases 
is in accordance with sound reasoning, and should be followed in the 
présent case, 

[5] But there is another ground of jurisdiction which we think 
was properly invoked in this case, and that is the jurisdiction which 
courts of equity exercise over trustées in the performance of their 
duties. The officers_ of the irrigation district stand in the relation of 
trustées for the bondholders of the district. The moneys collected by 
them from the taxpayers for the payment of the interest on the 
bonds constitute a trust fund which cannot be applied or diverted 
to any other purpose. They hâve collected money from the taxpayers 
for the payment of the interest oh the bonds of the district, and they 
are not applying that money to such purpose. This is a diversion pro 
tanto of ' that fund, and they are chargeable with breach of trust for 
such diversion. 

[6-8] 'Btît the défendants contend that the remedy is at law to re- 
covér thé interest due upon the bonds, and upon the refusai of the 
défendants to pay the judgment, should a judgment be recovered, 
the plaintifffèoûld proceed by mandamus to compel payment, and such 
proceeding would be a plain, adéquate, and complète refnedy. It is the 
duty of the court to give f ull force and effect to section 267 of the 
Judicial Codé, protiding that: 

"Suits in equity sliall not be stistaihèd in any court of the United States 
in any case vvlierëa platfi, adéquate, and complète Temedy may be had at law." 
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This was originally section 16 of the act of. September 24, 1789 
(1 Stat. 73-82, c. 20), afterwards incorporated into the Revised Stat- 
"utes as section 723. It has been before the Suprême Gourt in numer- 
ous cases. 

In Boyce v. Grundy, 3 Pet. 210, 7 L. Ed. 655, the court, ref erring 
to the original section, said: 

"Thls court has been often called upon to consider the sixteenth section of 
the jndiclary act of 1789, and as often, either expressly, or by the course of 
Its décisions, has held that It Is merely declaratory, making no altération 
whatever In the rules of equity, on the subject of légal reuiedy. It is not 
enough that there is a remedy at law ; it must be plain and adéquate, or, in 
other words, as practical and efficient to the ends of justice and its prompt 
administration as the remedy in equity." 

In the présent case an action at law upon the bonds cannot be 
maintained until they become due seven years hence. In the mean- 
time the breach of trust on the part of the défendants in failing to 
pay the interest on the bonds will depreciate their value, if the bonds 
and coupons do not become entirely valueless. In this situation, the 
présent suit in equity will be practical, efficient, and prompt in de- 
termining once and for ail the validity or invalidity of the bonds and 
coupons attached thereto, and it is manifest that a multiplicity of 
suits at-law upon the coupons as they become due, the only présent 
remedy at law, cannot afïord such a practical and efficient resuit in 
the administration of justice. But we need not pursue this phase of 
the inquiry further, since we are dealing now with the élément of 
trust, which has always been a ground of independent équitable juris- 
diction. 

In Taylor v. Benham, 5 How. (46 U. S.) 233, 274, 12 L. Ed. 130, 
the Suprême Court said: 

"Every person who receives money to be pald to another, or to be applied 
to a particular purpose, to whlch he does not apply It, Is a trustée, and may be 
sued either at law, for money had and received, or In equity, as a trustée, for 
a breach of trust." 

This is precisely the position of the défendants in this case. They 
may be sued at law for money had and received, but they may also 
be sued in equity for breach of trust, if they hâve failed to perform 
their duties as trustée. 

In Oelrichs v. Spain, 15 Wall. (82 U. S.) 211, 21 L. Ed. 43, the 
action was in equity to enforce liability for damages under injunction 
bonds. It was insisted that the complainant had a complète remedy 
at law, and that the bill should hâve been dismissed. In answering 
this objection the Suprême Court said: 

"Upon looklng Into the record it is clear to our mlnds, not ordy that the 
remedy at law would not be as effectuai as the remedy In equity, but we do 
not see that there is any effectuai remedy at ail at law. If the Injunction 
bonds were sued upon at law, and judgnients recovered, a proceeding In eq- 
uity would still be necessary to settle the respective rights of the several 
obligées to the proceeds. The direct proceeding in equity will save time, ex- 
pense, and a mulUplicity of suits, and settle finally the rights of ail concemed 
lu one litigatlon. Besides, there is an élément of trust ta the case whlch, 
wherever it exists, always conféra jurlsdiction in equity." 
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In Wehrman v. Conklin, 155 U. .'S. 314, 15 Sup. Ct. 129, 39 L. Ed. 
167, the bill was in equity to stay an action in ejectment and to remove 
a cloud upoh the plaintiff' s title to certain real estate. It was con- 
tended by the défendant that equity had no jurisdiction of the case 
by reason of the fact that the controversy related to légal title only, 
and that the plaintiff had a plain, adéquate, and complète remedy at 
law. The court, referring to section 723 of the Revised Statutes, 
said: 

"It was not intended to restrict the ancient jurisdiction of courts of equity, 
or to proliibit tlieir exercise of a concurrent jurisdiction with courts of law 
in cases wliere such concurrent jurisdiction had been previously upheld." 

In McKee v. Lamon, 159 U. S. 317, 322, 16 Sup. Ct. 11, 13 (40 
ly. Ed. 165), the court said: 

"There can be no doubt of the gênerai proposition that where money is 
placed in the hands of one person to be dellvered to another, a trust arises in 
favor of the latter, which he may enforce by bill in equity, if not by action 
at law." 

In Clews V. Jamîeson, 182 U. S. 461, 479, 21 Sup. Ct. 845, 852 (45 
L. Ed. 1183) the court said: 

"The fact that the relief demanded is a recovery of money only is not im- 
portant in deciding the question as to the jurisdiction of equity. » • » 'A 
court of equity will always, by its decree, déclare the rights, interest, or es- 
tate of the cestui que trust, and will compel the trustée to do ail the spécifie 
acts required of him by the terms of the trust It often happens that the 
final relief to be obtained by the cestui que trust consists in the recovery of 
money. This remedy the courts of equity will ahvays decree when neeessary, 
whether it is confined to the payment of a single spécifie sum, or involves an 
aeconnting by the trustée for ail that he ha s done in pursuance of the trust, 
and a distribution of the trust moneys among ail the beneficiaries who are 
entltled to share therein.' " 

The court refers to Oelrichs v. Spain, supra, as authority for the 
rule that, there being "an élément of trust in the case," Ihat élément, 
'Svherever it exists, always confers jurisdiction in equity." 

To the same effect are the able and interesting décisions of Judge 
Shiras of the Northern District of lowa, in Vickrey v. Citv of Sioux 
Citv (C. C.) 104 Fed. 164 ; Burlington Sav. Bank v. City of Clinton, 
lowa (C. C.) 106 Fed. 269; Farson et al. v. City of Sioux City (C. 
C.) 106 Fed. 278. 

In Jewell v. City of Superior, 135 Fed. 19, &! C. C. A. 623, the 
suit was in equity. The city under its charter had issued municipal 
improvement bonds, and had pledged assessments levied upon prop- 
erty benefited therefor. There was a deficiency in the amount col- 
lected for suçh improvements, and the trial court had decreed that, 
on account of such deficiency the bondholder was entitled to such 
proportion of the moneys collected by the city as the amount of 
bonds of each class held by him bore to the total amount of bonds 
issued against each of the improvements. \¥ith respect to the action 
of the trial' court in limiting the amount of recovery of the bondholder 
to his pro rata share of the fund to which the holders of ail the bonds 
were entitled, the Court of Appeals said : 
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"This fund, derlvaWe from the assessments, was a trust fund, pledgied to tlie 
payment of ail ot the bonds. The riglit of the appellent therein was only to 
such portion of the fund realized as the sum of his bonds bore to the entlre 
amount of the issue of bonds. It is true that equity favors the vigilant, not 
the slothful ; but we think It would be a manifest perversion of equity to re- 
quire a trustée to commit a breach of trust owlng to other cestuis que trust- 
ent, by taking from other bondholders and awarding; to the appellant so much 
of this fund as would pay his bonds In fuU. We know of no principle of eq- 
uity whlch would warrant such a decree." 

This case, presenting the question of equity jurisdiction with re- 
spect to a pro rata distribution of the fund in the hands of the trus- 
tées among the bondholders, touches an important question which ap- 
pears to be involved in the présent case, and illustrâtes the efficiency 
of equity jurisdiction as a remedy for questions of the character of 
those involved in the présent case. 

Counsel for the défendants cite cases where it has been held that a 
court of equity has no jurisdiction to compel municipal officers to levy 
taxes for the payment of bonds, either with or vi^ithout a previous 
judgment at law. But that question is not now involved in this 
case, and may never be, and we do not think it necessary to discuss 
its possible application to future proceedings. Cases are also cited 
where actions against defaulting corporations on their bonds hâve 
been prosecuted to judgment at law, followed by a writ of mandamus, 
and it is contended that the remedy has been found to be plain, adé- 
quate, and complète. But in none of the cases cited was the remedy 
at law so remote and uncertain as in the présent case, where an un- 
avoidable delay of seven years in the bringing of an action at law 
upon the bonds may mean the loss of ail the évidence on behalf of 
the plaintiff and the conséquent destruction of ail his rights ; and, with 
the exception of the case of Hausmeister v. Porter, Treasurer (C. C.) 
21 Fed. 355, in none of them is the concurrent jurisdiction of a court 
of equity expressly denied to afford relief, and in this excepted case 
we do not find that the question of a cloud on title and a breach of 
trust were suggested as grounds for equity jurisdiction. 

We are therefore of opinion that the équitable jurisdiction of the 
court should be sustained for the reason that upon the facts alleged 
in the bill of complaint a case is stated for the removal of a cloud on 
the title to personal property, and involves an élément of trust, and 
upon the whole case the remedy at law will not be as plain, adéquate, 
and complète, nor as practical and efficient to the ends of justice as 
the présent action. 

The order of the District Court dismissing the bill of complaint 
will be set aside, with directions to proceed with the case on the equity 
side of the court. Costs to the appellant. 
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BANK OF WAYNESBORO V. RTAN. 
(Circuit dourt of Appeals, Eighth Circuit. September 13, 1915.) 

No. 4396. 

RiLLS AND Notes i^^SlO — Constbtjction — Pabt Performance. 

Pending an action by plaintlff on a note, plaintiff anfl défendant en- 
tered into a contiact reciting that, in considération of tbe total suin of 
$9,000, plaintifC "contracts to sell" to défendant the notes and a collateial 
contract'and lien; tbat $500 was paid in casb and $8,500 was payable 
on or before a named date; that "in considération of the payment of said 
$500, and the agreement to pay said sum of $8,500" plaintiff agreed to 
stipulate for a continuance of the pending suit until after the payment 
became due. On the next day au escrow agreement was luade, by whlch 
the note aud collatéral contract, with an assignaient thereof, were de- 
posited with a bank, to be delivered to défendant on payment of the 
$8,500, the agreement provlding that in case it was not paid at maturity 
plaintiff should "hâve the option" to wlthdraw the papers and retaiu 
any payments made as liquidated damages. Défendant having made de- 
fault, plaintiff brought action on the contract to recover $8,500 and in- 
terest, alleging that it had stipulated for continuance of the prior action 
as provided therein and that the papers were still with the banU subject 
to the escrow agreement. Held, that the complalnt stated a cause of 
action ; that the contract was not one merely granting an option, nor one 
provlding liquidated damages for its breach, but one of bargain and sale, 
binding on both parties, which by continuance of the pending action plain- 
tiff had performed, so far as it was to be perfonned by it prior to pay- 
ment by défendant. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dlg. §| 742, 743 ; 
Dec. Dlg., <®=>310.] 

EUiott, District Judge, dissenting. 

In Error to the District Court of the United States for the District of 
Utah ; John A. Marshall, Judge. 

Action at law by the Bank of Waynesboro against T. D. Ryan. 
Judgment for défendant, and plaintiff brings error. Reversed. 

J. D. Skeen, of Sait Lake City, Utah (D. A. Skeen and W. H. Wil- 
kins, both of Sait Lake City, Utah, on the brief), for plaintiff in error. 

Joseph Chez, of Ogden, Utah (David L. S'tine, of Ogden, Utah, on 
the brief), for défendant in error. 

Before HOOK, Circuit Judge, and ELLIOTT and YOUMANS, 
District Judges. 

YOUMANS, District Judge. Plaintiff in error, hereafter called 
plaintiff, brought suit in tlie court below against the défendant in error, 
hereafter called défendant, on the foUowing complaint, omitting caption 
and signature: 

"Plaintiff complains of défendant and for cause thereof allèges: 
"I. Tliat the plaintiff is a banking corporation organized under and pursuànl 
to tlie làws of the state of Pennsylvania, and is a résident and citizen of said 
State. That the défendant is a résident and citizen of the state of Utah. 

(g=)For atUer cases see sama toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"IL That on the 23a day of April, 1914, the plaintlff and défendant entered 
into a contract in writing In words and figures foUowlug to wit: 

" 'In the District Court of the United States for the District of Utah. 

" 'Bank of Waynesboro, a Corporation, Plaintiff, v. James Coal & Ice Company, 
a Corporation, Défendant 

'"Stipulation. 

" 'In considération of the total sum of nine thousand (?9,000.00) dollars, the 
Bank of Waynesboro hereby contracta to sell to T. D. Ryan, as trustée, a 
■certain negotiable prouilssory note dated October :U, 1911, for the sum of 
$9,562.50, due 18 months after said date, made, executed, and delivered by 
the James Coal & Ice Company, a corporation, to Frlck Company, of Waynes- 
boro, Pa., and by it sold and transferred to the Bank of Waynesboro, of 
WajTiesboro, Pa. ; also ail rlght, tltle, and iuterest in and to tliat certain ice 
plant, constructed at Ogden, Utah, by the sald Frick Company for the said 
James Coal & ice Company, pursuant to a contract bétween said parties, dated 
January 7, 1911, the tltle of said machinery being reserved in the said Frick 
Company until paynient for the total contract priée for the érection of said 
ice plant, and said note being évidence of one of the paymènts provided for by 
said contract. 

" 'Said sum of nine thousand ($9,000.00) dollars is payable as follows: Flve 
hundred ($500.00) dollars in cash, the receipt of which is hereby acknowledged, 
and eighty-five hundred ($8,500.00) dollars on or before the Ist day of July, 
1914, the said eighty-five hundred ()|i8,500.00) dollars to bear Interest from date 
hereof until pald at the rate of four (4%) per cent, per annum. 

" 'In considération of the payment of the said five hundred ($500.00) dollars 
and the agreement to pay the said sum of eighty-five hundred ($8,500.00) dol- 
lars, the sald Bank of Waynesboro agrées to stlpulate for the continuance 
of said case set for the 23d of April, 1914, until the said Ist day of July, 1914, 
and upon payment of the said sum of eighty-five hundred ($8,500.00) dollars on 
or before .the said Ist day of July, 1914, the said Bank of Waynesboro agrées 
to transfer said note and its tltle to sald machinery, and to relinquish ail con- 
trol over said litigation: Provided, however, that the said T. D. Ryan, as 
trustée, shall protect it against any cost or dlsbursements in said action, if 
the litigation Is continued in the name of the sald bank, and any such costs 
or dlsbursements are ta.xed against the said bank : Provided, that this agree- 
ment shall not be constraed as an admission on the part of James Coal & Ice 
Company of the rétention of title to said ice plant by the said Frick Company, 
and the transfer of it to the sald Bank of Waynesboro, or the walver of any 
rights to sald tltle that the said James Coal & Ice Company may hâve, and 
shall operate only as a transfer of ail rights to sald note and property that 
the sald bank may hâve thereln. 

" 'In wltness whereof, the parties hâve hereunto set their hands this 23d 
<lay of April, 1914. [Signed] Bank of Waynesboro, 

" 'By J. D. Skeen, Attomey. 
" 'T. D. Ryan, Trustée. 
■" "Approved : 

" 'Joseph Chez, Attomey for James Coal & Ice Co.' 

"111. That pursuant to the terms of said contract the plaintiff consented to 
the continuance of said case of Bank of Waynesboro, a corporation, plaintiff, 
against the James Coal & Ice Company, a corporation, défendant, then on call 
for trial in the above-entitled court, and said cause was continued upon the 
stipulation of the parties thereto and the défendant pald to plaintiff the sum 
of flve hundred dollars ($500.00). 

"IV. That to facilitate the consummation of sald transaction, and to insure 
the delivery of the papers thereln described, pursuant to sald agreement, plain- 
tiff and défendant entered into an agi'eement in writing, the same being in 
words and figures as follows: 

" 'Ogden, Utah, April 24, 1914. 

" 'The papers contained In the withln envelope, and described hereafter, are 
left in escrow with the Security State Bank, Ogden, Utah, by Waynesboro 
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Bank, party of the first part, and T. D. Ryan, trustée, party of the second 
part, to thlg escrow agreement. 

" 'Description of papers : 

" 'One note dated Oct. 31, 1911, for $9,562.50, from James Ooal & Ice Com- 
pany to Frick Company, and indorsed to Bank of Waynesboro ; also contract 
between Frick Company and James Goal & Ice Company for construction of Ice 
plant, Ogden, Utati, dated January 7, 1911, and assignment of contract to 
Bank of Waynesboro. 

" 'The said Securlty State Bank, Ogden, Utah, is hereby empowered and 
dlrected to deliver the above-descrlbed papers to T. D. Ryan, trustée, party 
of tbe second part, or order, only upon the payment to them of the sum of 
IfS.ôOO.OO, * * * 4% Interest. for account of the said Bank of Waynesboro, 
payable as follows: July 1, 1914. 

" 'Eeceived above-descrlbed escrow, with inclosures. 

" 'Securlty State Bank, Ogden, Utah, 

" '[Signed] F. J. Vlcks, Cashr. 

" 'In case the terms of thls escrow shall be fulflUed, then thls agreement shalt 
terminale and be null and void; however, in case the party of the second 
part shall fall to make the payment at maturlty as aforesaid, and for a perlod 
of 15 days thereafter, then and in that case the said party of the first part 
shall hâve the option, if he so desires, to wlthdraw the above-descrlbed papers, 
and shall retain any and ail sums of money whlch may hâve been pald there- 
on by the said party of the second part as liquidated damages, and the Se- 
curlty Trust & Savings Bank, Odgen, Utah, shall be released from the trust 
hereln created, and from any further responsibility In this matter. 

"'Bank of Waynesboro, 

" 'By J. D. Skeen, Att'y. 
"T. D. Ryan, Trustée. 

" 'Signed thls 24th day of Aprll, 1914.' 

"V. That, In accordance with and pursuant to said last-mentioned agree- 
ment, plaintifC and défendant deposited with the Securlty State Bank of Og- 
den, Utah, of which the siiid défendant was président and manager, the said 
note, contract, and assignment of the said contract from the Frick Company 
to the Bank of Waynesboro, and authorlzed and dlrected the said Securlty 
State Bank to deliver said papers to the défendant upon payment of the sum 
of eighty-five hundred dollars ($8,500.00), with interest as therein provlded, 
on or before the 16th day of July, 1914; that such authority has not been 
revoked, and plalntlffi has In ail respects fuUy performed its said contract, 
and has ot'ten demanded that défendant make payment of said eighty-five 
hundred ($8,500.00), with Interest as provided in said contract. 

"VI. That the défendant has falled and ueglected to make payment of the 
said sum of eighty-five hundred dollars ($8,500.00), with interest as aforesaid, 
or any part thereof. 

"Wherefore plaintiff prays judgment against the défendant for the sum of 
eighty-five hundred dollars ($8,500.00), with interest thereon at the rate of 
four per cent, per annum from the 23d day of April, 1914, and for costs of this 
proceedlng." 

Défendant filed to that complaint the foUowing demurrer: 

"Now comes the défendant In the above-entitled action and demurs to 
plalntifE's complaint on flle hereln, and for his ground of demurrer, allèges: 

"(1) That there is another action pendlng between the same parties for the 
same cause, in thls: That the above-purported action is based upon a certain 
contract entered Into between Frick Company, of Waynesboro, Pa., and James 
Coal & Ice Company, of Ogden, Utah, whlch contract was subsequently as- 
signed over by the said Frick Company to the above-entltled plaintiff ;' that 
the above-named défendant subsequently assigned its right to T. D. Ryan, 
trustée, défendant hereln, ail of which appears from the face of the complaint, 
and that the original action, instituted in tbe above court and now pending 
therein, is the same action set ont in plaintifC's above complaint, and seeks to 
recover on the same contract heretofore entered into by Frick Company and 
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James Coal & Ice Company, and on which an action is now also penrling, and 
that sald action Is a complète bar to the above and présent action. 

"(2) That the complalnt does not state facts sufflclent to constitute a causa 
of action against this défendant, among otlier grounds: That the plaintiff Is 
seeking to enforce a certain agreemeut entered Into between the above-named 
plaintiff and T. D. Ryan, trustée, whlle the action is instituted against T. D. 
Eyan individually. 

"Wherefore défendant asks that plalntiff's complaint be dismlssed, and 
that défendant hâve his costs herein expended." 

The demurrer was sustained by the court, and the order thereon was 
as f ollows : 

"This cause having been heretofore submitted on demurrer of défendant to 
the complalnt herein, and by the court talcen under advisement, now, after 
due considération, it is ordered that said gênerai demurrer be and it hereby 
is sustained." 

By the use of the term "gênerai demurrer" in the order it must be 
understood that the demurrer was sustained on the second ground ; that 
is, that the complaint did not state facts sufficient to constitute a cause 
of action against the défendant. This is confirmed by statements made 
in the brief of each party. In plaifitifï's brief appears the f ollowing : 

"No written opinion was handed down, but from oral comments it appeared 
that the demurrer was sustained upon the theory that the cbntract was wholly 
executory, that plaintifC's only remedy was to retake possession of the 
property and sue for damages for breach of contract, that such damages wer& 
liquidated and limited by the contract to the amount paid, and that therefore 
no cause of action existed." 

In def endant's brief appears the f ollowing : 

"The court sustained the demurrer upon the theory and upon the ground,. 
stated orally, that the contract as evideneed by the stipulation and escrow 
agreement was wholly executory, that tlie plalntiff's remedy was to retake pos- 
session of the property and sue for damages for breach of contract, that such 
damages were liquidated and limited by the contract to the amount paid, or 
$500, and that therefore no cause of action existed." 

The plaintiff elected to stand on its complaint. An order dismissing 
the complaint was entered, and plaintiff sued out a writ of error. 

The entire agreement, according to the allégations of the complaint, 
is evideneed by the stipulation and escrow agreement. The first para- 
graph of the stipulation recites that in considération of $9,000 the plain- 
tiff "contracts to sell" to défendant a promissory note and ail interest 
in a certain ice plant to which title had been reserved. The second para- 
graph of tlie stipulation provides that $500 should be paid in cash and 
$8,500 on or before the Ist day of July, 1914. The third paragraph of 
the stipulation says : 

"In considération of the payment of the sald five hundred ($500.00) dollars 
and the agreement to pay the said sum of eighty-five hundred ($8,500.00) dol- 
lars the said Bank of Waynesboro agrées to stlpulate for the continuance of 
said case set for the 23d of April, 1914, nntil the said Ist day of July, 
1914," etc. 

The third paragraph of the complaint allèges that said case was con- 
tinued upon the stipulation of the parties thereto, and the défendant 
paid the plaintiff the sum of $500. It is thus seen that by the third 
paragraph of the stipulation it is agreed that in considération of the 
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cash payment of $500 and "the agreement to pay" $8,500, with interest, 
on or before the Ist day of July, 1914, the plamtiff agreed to continue 
the case to the Ist day of July, 1914. The third paragraph of the com- 
plaint alleged that the case was continued, pursuant to the terms of the 
contract. As to that portion of the contract nothing remained to be 
done. It was fully executed. 

In so far as the transfer of the note was concerned, the provisions of 
the stipulation clearly indicate that it was the intention that the note 
and contract should remain the property of plaintiiï until payment was 
made in full. The provisions of the stipulation are modified and added 
to by the terms of the escrow agreement of April 24, 1914. That agree- 
ment recites that the note, contract, and assignment were left in the 
possession of the Security State Bank "by the Wa}'nesboro Bank, the 
party of the first part, and T. D. Ryan, trustée, party of the second 
part." According to the terms of the stipulation of April 23, 1914, the 
défendant had no control of the papers. By the agreement of April 
24th he unités with the plaintifï to leave the papers with the bank. Ac- 
cording to the allégations of the fourth paragraph of the complaint, the 
second agreement was made "to facilitate the consummation of said 
transaction and insure the delivery of the papers." The escrow agree- 
ment further provided that, in the event the défendant failed to make 
the payment at maturity and for a period of 15 days thereafter, "then 
and in that case the said party of the first part shall hâve the option, 
if he so desires, to withdraw the above-described papers, and shall re- 
tain any and ail sums of money which may hâve been paid thereon by 
the said party of the second part as liquidated damages." Upon default 
in payment the plaintiff had "the option," if it should désire, "to with- 
draw" the papers. The option was to exercise a choice to withdraw 
the papers or not to withdraw them. If it elected to withdraw them, it 
took the amount paid as liquidated damages. If it did not elect to with- 
draw them, it did not take the amount as liquidated damages. If, as a 
matter of fact, it did exercise its option and withdraw the papers, that 
was a matter of défense to be set up by answer. 

The fifth paragraph of plaintiff's complaint allèges that the papers 
were deposited with the Security S'tate Bank pursuant to the agreement 
and with the authority to deliver them to défendant on payment by him 
of $8,500 and interest and that such authority had not beén revoked. 
By the terms of the stipulation the payment of the $9,000 was in con- 
sidération of two separate and distinct things: First, the contract to 
sell the note and réservation of title; and, second, the continuance of 
the case. The performance of the two, however, were not, by the terms 
of the contract, made dépendent upon each other. There was one ré- 
cital with référence to the contract to sell the note, and a separate and 
distinct récital with référence to the agreement to continue the case. 
According to the allégations of the complaint, the latter agreement was 
fully complied with. A right of action in favor of plaintifï accrued 
upon default in the payment of $8,500. The escrow agreement added 
an additional élément to the contract. It gave the plaintifï the option 
upon default to repossess itself of the papers and to retain whatever 
had beén paid as liquidated damages. 
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The complaint was not subject to demurr'er. The Judgment of the 
lower court is therefore reversed, and the cause is remanded, with 
directions to overrule the demurrer and to proceed in accordance with 
law. 

ELLIOTT, District Judge, dissents. 
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In re NONPAREIL CONSOL. COPPER CO. 

(Circuit Court of Appeals, Ninth Circuit. November 8, 1915.) 

No. 2624 

1. Bankeuptct <S=>43 — Oobpobations — Poweb of Dieectoks to Authoeize 

voluntaet petitions. 

In tlie absence of anj' restrictive provision In tlie laws of tide state or 
In its cliarter, tlie board of directors of a corporation may authorize the 
flling of a pétition In voluntary bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. § 38; Dec. 
Dig. <S=:»43.] 

2. Bankeuptct ®=»43 — CoBPOBAnoNs — Motion to Dismiss Pboceedings — 

Lacées. 

Stockholders, wbo with knowledge of the flUng of a voluntary pétition 
In bankruptcy by a corporation hâve permitted the administration of the 
estate to proceed for flfteen months, cannot then object on the ground that 
the pétition was not duly authorlzed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 38; Dec. 
Dig. <S=»43.] 

Pétition for Review from the District Court of the United States, 
for the Northern Division of the Western District of Washington; 
Edward E. Cushman, Judge. 

In the matter of the Nonpareil Consolidated Copper Company, bank- 
rupt, with W. P. Sanderson as trustée. From an order dismissing their 
pétitions to vacate the adjudication, N. Rudebeck, R. H. Ramsay, and 
Dora A. Ramsay pétition for review. Affirmed. 

E. H. Guie and J. A. Guie, both of Seattle, Wash., for petitioners. 
Wm. Hickman Moore, of Seattle, Wash., for respondents. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN. Dis- 
trict Judge. 

RUDKIN, District Judge. The Nonpareil Consolidated Copper 
Company, a Washington corporation, filed its voluntary pétition in 
bankruptcy in the court below on the 28th day of February, 1914. The 
pétition averred, among other things : 

That the corporation "had its principal office for the greater portion of six 
months next immediately preceding the filing of this pétition at 410 American 
National Bank Building, Everett, Wash., withln said judicial district; that 
It owes debts whlch it is unable to pay In full ; that it is wllling to surrender 
ail its property for the beneflt of Its creditors, except such as is exempt by 

Ê=»For oth,er cases see same topic & KKY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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law, and Is deslroua of obtalning the beneflta of the acts of Congress relatlng 
to bankruptcy, and its hoard 0/ direotors lias duly authorlzed such actn on 
its part." 

The pétition was verified by the président of the corporation, who 
made oath that he was duly authorized by resolution of the board of 
trustées of the corporation to exécute the pétition for and in its behalf 
for the purposes therein set forth. On the 4th day of March, 1914, the 
prayer of the petitioner was granted, and the order of adjudication 
f oUowed. The matter was then ref erred to the référée, appraisers were 
appointed, and costs of administration were ordered paid from time to 
time. On the 24th day of June, 1915, one Rudebeck, a stockholder of 
the corporation, filed a pétition to vacate and set àside the order of ad- 
judication, and to restrain the référée and trustée from selling or other- 
wise disposing of the assets of the corporation. A similar pétition was 
filed by one R. H.Ramsay, another stockholder on the 29th day of 
June, 1915, and an intervening pétition by one Dora A. Ramsay, an- 
other stockholder, on the 8th day of July, 1915. After the filing of the 
first two pétitions, on the 29th day of June, 1915, the court made an 
order restraining the référée and trustée from executing a deed of the 
assets of the corporation, which had already been sold, until a hearing 
could be had on the 7th day of July, 1915. On the 6th day of July, 
1915, a motion to dismiss the pétitions and the pétition in intervention 
was filed by the trustée, and on the 8th day of July, 1915, the motion to 
dismiss was granted, and the restraining order dissolved. The présent 
pétition was thereupon filed for a revision of the order dismissing the 
pétitions and dissolving the restraining order. 

[1] The pétitions and intervening pétition to vacate the order of 
adjudication were interposed on the ground that the filing of the volun- 
tary pétition was not authorized by vote of the stockholders of the Com- 
pany. 

"The power of a corporation to exécute and file a voluntary pétition may be 
exercised by the same offlcers who hâve power under the laws of the state 
in whlch it Is ehartered to make a gênerai assignaient for the benefit of credi- 
tors or to convey or mortgage corporate property. In the absence of statuto 
or by-laws regulating the subject, such power résides in the board of direetors. 
It may be said generally that the président or other oflleer of a corporation 
bas not the power on his own authority to exécute a voluntary pétition, but 
the board of direetors may authorize the corporate offlcer to exécute and file a 
pétition on behalf of the corporation. In some States the gênerai power of 
aliénation is restrained either by the particular act creatlng the corporation 
or by gênerai statute. In states where a vote of the stockholders is required 
to authorize a gênerai asslgnment, or to convey or mortgage corporate prop- 
erty, a vote of the stockholders is necessary to authorize the corporation to 
flle a voluntary pétition in bankruptcy." Loveland on Bankruptcy (4th Ed.) 
339. 

The rule that the power to authorize the filing of a pétition in bank- 
ruptcy is vested in the board of trustées or direetors, in the absence 
of statute or by-laws regulating the subject, is fuUy supported by the 
authorities. In re Lisk Mfg. Co. (D. C.) 167 Fed. 411 ; In re Moench 
& Sons, 130 Fed. 685, 66 C. C. A. 37; In re Mutual Mercantile Agency 
Co. (D. C.) 111 Fed. 152; Cresson, etc., Coke Co. v. Stauffer, 148 Fed. 
"981, 78 C. C. A. 609; In re Marine Machine & Conveyor Co. (D. C.) 
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91 Fed.; 630; In re Kelly Dry Goods Co. (D. C.) 102 Fed. 747; In 
re Rollins Gold & Silver Mining Co. (D. C.) 102 Fed. 982; Dodge v. 
Kenwood Ice Co., 204 Fed. 577, 123 C. C. A. 103. 

The public statutes of Massachusetts provide that no conveyance 
or mortgage of its real estate, or lease the'reof for more than one year, 
shall be made by a corporation unless authorized by a vote of the stock- 
holders at a meeting called for that purpose, and that corporations 
may apply by pétition, signed by an officer duly authorized by a vote 
of a majority of the incorporators présent and voting at a légal meet- 
ing called for that purpose, for the initiation of proceedings in insol- 
vency against the corporation. By reason of thèse statutory provisions, 
it was held in Re Bâtes Machine Co. {D. C.) 91 Fed. 625, that the 
board of directors of a Massachusetts corporation could not commit 
an act of bankruptcy by written admission of the corporatioii's in- 
ability to pay its debts and its willingness to be adjudged a bankrupt 
on that ground, but that such admission must be authorized by the 
stockholders. 

The Oregon statute (L. O. L. § 6701) provides that : 

"Any corporation organlzed under the provisions of thls chapter [pertaln- 
Ing to private corporations] may, at any meeting of the stockholders which is 
called for such purpose, by vote of the majority of the stock of any such 
corporation, increase or diminish its capital stock, or the amount of the Shares 
thereof, or authorlze the dissolution of such corporation, and the settliug of 
its business and disposing of its property and dividing its capital stock in 
any manner it may see proper." 

In Re Quartz Gold Mining Co. (D. C.) 157 Fed. 243, it was held that 
by reason of the provision authorizing the stockholders of a private 
corporation to institute proceedings for its dissolution, the settling of 
its business, and the disposing of its property, the stockholders alone 
could commit an act of bankruptcy, by admitting in writing the çor- 
poration's inability to pay its debts and its willingness to be adjudged 
a bankrupt on that ground. The latter décision was affirmed by this 
court in Van Emon v. Veal, 158 Fed. 1022, 85 C. C. A. 547. It was 
conceded in thèse cases, however, that the gênerai rule is otherwise. 
Thus, in the Bâtes Machine Company Case, Judge Lowell said : 

"At this time, however, it is pretty well settled by authority that, under 
ordlnary statutes or charters, the authority to make a gênerai assignment does 
inhere in a board of directors. See Thomp. Corp. § 6473, Mor. Prlv. Corp. § 
240, Ang. & A. Corp. (llth Ed.) § 299, and the cases clted in thèse text-books." 

Indeed, such power in the board of trustées seems to be tacitly 
recognized by the Suprême Court of the state of Washington in Ny- 
man v. Berry, 3 Wash. 734, 29 Pac. 557, McKay v. Elwood, 12 Wash. 
579, 41 Pac. 919, and Cerf & Co. _v._ Wallace, 14 Wash. 249, 44 Pac. 
264. It is stated in one of the opinions that the assignment was au- 
thorized by vote of the stockholders, but no importance seems to hâve 
been attached to this allégation. If the board of trustées may make 
a gênerai assignment for the benefit of creditors, the board may also 
file a voluntary pétition in bankruptcy, for the resuit is the same, 
whether the property of the corporation is turned over for the benefit 
of creditors under the one proceeding or the other. 
227 F.--37 
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We find no restrictive provisions in the lavirs of the'stateof Wash- 
ington suchas exîst in the laws of Massachusetts and Oregon. Sec- 
tion 3704 of Rem. & Bal. Code provides for increasing or diminishing 
the capital stock of a corporation, when authorized by a vote of two- 
thirds of ail the shares of the company; but that provision has no 
bearing upon the question now under considération. Section 370B 
of the sarae Code provides for the dissolution of corporations when 
authorized by vote of two-thirds of ail the stockholders ; but a corpora- 
tion can oniy be dissolved under that section when the court is satis- 
fied that ail claims against it hâve been discharged, and the statute 
can hâve no application to insolvent concerns. Furthermore, a cor- 
poration is not dissolved by a gênerai assignment, or by bankruptcy 
proceedings, unless the state statute expressly so provides. True, the 
dissolution of a corporation, or an abandonment of the corporate en- 
terprises, often follows insolvency, but not as a légal conséquence. 
The board of trustées are the managing agents of the corporation, 
they are familiar with its affairs, and when the corporation becomes 
insolvent its assets become a trust fund for the payment of creditors. 
It is the duty of the trustées to see that this trust fund is not dissi- 
pated, and the filing of a voluntary pétition in bankruptcy is an appro- 
priate means to that end. We are therefore of opinion that the filing 
of the voluntary pétition in this case was authorized by compétent 
authority. 

[2] But in any event the pétition for revision should be dismissed. 
As already stated, the adjudication was made on the 4th day of March, 
1914, and the first pétition to vacate the order was not iiled until the 
24th day of June, 1915. The petitioner Rudebeck had notice of the 
adjudication as early as March 23, 1914, because on that date he filed 
his claim against the corporation with the référée in bankruptcy. When 
the other petitioners received notice of the adjudication does not ap- 
pear ; but they could not stand idly by and permit the administration 
of the estate to proceed in the bankruptcy court until some step was 
taken that did not meet their approval. Whether the pétition in bank- 
ruptcy was filed by compétent authority or not, it was the duty of the 
petitioners to move against it promptly, if at ail, and this they f ailed 
to do. In re First National Bank, 152 Fed. 64, 81 C. C. A. 260, 11 
Ann. Cas. 355; In re Ives, 113 Fed. 911,' 51 C. C. A. 541; In re 
Urban & Suburban Realty Co. (D.C.) 132 Fed. 140. 

The pétition for revision is dismissed, with costs to the respondents. 
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SCANDINAVIAN-AMBRICAN BANK v. SABIN, 

In re SONDHEIM. 

(Circuit Court of Appeals, Nintb Circuit. October 25, 1915.) 

No. 2615. 

1. BANKKUPTcy <S=440 — Appellate Pboceedinqs — Mode of Review. 

A controversy between a trustée and an adverse clalmant of property, 
wlio was In possession at tlie time of the bankruptcy, but pursuant to 
stipulation tumed It over to the trustée for sale, Is one arlslng in a 
bankruptcy proceedlng, and reviewable by appeal. under Bankr. Act 
July 1, 1898, c. 541, § 24a, 30 Stat. 553 (Comp. St. 1913, § 9608). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dlg. <S=>440. 

Appeal and review in bankruptcy cases, see note to In re Bggert, 43 
C. 0. A. 9.] 

2. Bankruptcy <@=5l88 — Pbopertt Passinq to Trustée — Validitt of Lien. 

Under Bankr. Act 1898, § 47a (2), as amended by Act June 25, 1910, c. 
412, i 8, 36 Stat. 840 (Comp. St. 1913, § 9631), vesting a trustée, as to 
ail property in the custody of tbe court, wlth ail the rlghts, remédies, and 
powers of a creditor holding a lien by légal or équitable proceedings 
thereon, an agreement under which a creditor clalms property, which 
might be good as against the bankrupt, may not be as against bis 
trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 270, 286-289, 
291-295; Dec. Dig. <g=9l88.] 

3. Chattel Mobtgages <S=>9 — Fobm of Instrument. 

An agreement under wMch a banli advanced to bankrupt the money to 
buy a stock of goods, and which provlded that he should take title as 
trustée for the bank in so far as necessary to protect the bank and pay 
back the money he owed to it, held in effect a chattel mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 14, 15 ; 
Dec. Dig. <®=9.] 

4. Courts <g=»366 — Fédéral Courts — State, Law as Bule of Décision. 

In determinlng the validity of chattel mortgages in bankruptcy pro- 
ceedings, a fédéral court wlU follow the settled law of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dlg. <3=>366. 

State laws as rules of décisions in fédéral courts, see notes to Wilson 
V. Perrln, 11 0. C. A. 71 ; Hill v. Hlte, 29 O. C. A. 553.] 
5. Bankbuptcy ®=>184— Chattel Moktgage — Validitt. 

Under the law of Oregon as settled by décision, when it appears either 
from the face of the mortgage or by paroi évidence allunde that a mort- 
gagee of Personal property bas given the mortgagor unUmited power 
and authorlty to dispose of the property in the usual course of trade, 
without accounting therefor, the mortgage Is void as to attaching credi- 
tors, even though there was no actual fraudulent latent, and it Is equally 
void as to the trustée in bankruptcy of the mortgagor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 275-277; 
Dec. Dlg. ®=»184.] 

Pétition for Revision of , and Appeal from, an Order of the District 
Court of the United States for the District of Oregon, in Bankruptcy; 
Robert S. Bean, Judge. 

(gssFor other cases oee saine tople à KEY-NUMBER in ail Key-Numbered Disesta & Indexes 
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In the matter of D. Sondheim, bankrupt, with R. L. Sabin, as trustée. 
Pétition to revise and appeal byScandinavian- American Bank from an 
order denying its claim to a lien. Affirmed. 

This Is a controversy between R. L. Sabln, trustée in bankruptcy of the 
estate of D. Sondheim, bankrupt, and the Scandlnavlan-Amerifan Bank, a 
corporation, respecting the ownersliip of a cei-tain stock of goods and mer- 
chandlse. The material facts are not in dispute. On or about the 22d day of 
October, 1914, Sondheim, who was engaged in the business of buying and 
selling bankrupt stocks of merchandise, was in debt to the bank in the sum of 
about $2,600, represented by three promissory notes. Being desirous of pur- 
chasing a certain bankrupt stock of merchandise, he on the date above men- 
tioned applied to the bank for an additional loan of $2,600. The loan was 
made by tlie bank, whereupon Sondheim gave to the bank bis note for the 
amount, and at the same time entered into an agreement with it, the material 
récitals of which are as follows: 

"Whereas, tbe Scandinavian-Amerlcan Bank has furnlshed to D. Sondheim, 
the sum of $2,600, to be used to purchase the goods, *ares, and merchandise 
of the store located at 146 Sixth street, Portland, Oregon, under an agreement 
to protect the sald party of the second part [the bank], absolutely on said ï>ur- 
chase: Now, therefore, said agreement Is hereby reduced to writing and ex- 
ecuted between the parties of the flrst and second part in the following man- 
ner and form, to wit: 

"It is understood and agreed between the parties hereto that the goods, 
wares, and merchandise heretofore named were purchased with the money 
furnlshed by the party of the second part, and that said D. Sondheim holdsi 
title in the same as trustée for the said party of the second part, in so far 
as the holding of said title is necessary to protect and pay back to the party 
of the second part the sums of money owlng by the party of the flrst part to 
the party of the second part. 

"It is understood and agreed that the party of the flrst part shall pro- 
ceed to sell the goods, wares, and merchandise in the regular course of busi- 
ness, and shall keep an account of each day's sales, and one-half of the 
moneys taken in for the sale of sald goods at the close of each day shall b© 
tumed over to the party of the second part at the openlng of its banking hours 
the following day, until such time as the $2,600 advanced by the party of the 
second part, and any otUer Indebteduess to the estent of $2,600 owing by the 
party of the flrst part to the party of the second part shall hâve been fuUy 
paid and satisfied. 

"It is further understood that the party of the second part shall hâve the 
rlght to install a cashler, whose wages shall be paid asi part of the running 
expenses of the business by the party of the flrst part, to keep track of the re- 
celpts and dlsbursements from the sale of said merchandise, and to be cashier 
in charge of ail moneys handled during sald sale; said party to hâve accès» 
to ail bocks, records, bills, and invoices in connection with the said business] 
heretofore referred to, and the sale and disposai of the same. 

"It is further stipulated that no sale of the bulk of sald articles, goods, 
wares, and merchandise flrst above named, shall be made without the consent 
of the party of the second part." 

The agreement was never recorded. Sondheim thereupon purchased the 
stock of goods and merchandise, opened a store, and proceeded to sell the 
same, and continued to sell the same up to and includlng about the 13th day 
of November, 1914. 

Both the référée and the court below found, and, indeed, it is not disputed, 
that during thls period Sondheim was in possession of the stock of mer- 
chandise as sole and exclusive owner ; that no account of sales was rendered 
by hlm to the bank; that the proceeds from sales were deposlted by him In 
the bank to his own crédit in the ordinary course of business, and commingled 
with funds received from other sources ; that the account was at ail times 
subjeet to his check ; and that he was permltted to and did make large addi- 
tional purchases of merchandise, claims for which are included in the bank- 
ruptcy proceedings in the court below ; that the clause in the agreement to 
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the effect that Sondheim should keep an accurate account of each day's sales, 
aiid sbould tum over to the bank one-half of the moneys taken in for thé 
sale of the goods at the close of each day, and also the clause respecting a 
cashier to be installed by the bank to keep track of receipts and disburse- 
ments, were, by consent of the parties, disregarded and not enforced. 

On November 13, 1914, actions were brought by certain creditors of Sond- 
heim, and writs of attachaient were issued thereunder. On the same date the 
bank, learning of the attachments, and before the same could be levied upon 
the stock of merchandise in controversy, entered Sondheim's store and took 
possession of the merchandise, and placed in charge thereof one of its repré- 
sentatives. Three days later Involuntary proceedlngs in bankmptcy were in- 
stituted in the court below, and a receiver was appointed to take charge of 
the assets of the estate. Subsequeutly the receiver filed a pétition In the 
bankruptcy proceedlngs, claiming that the merchandise in question vras an 
asset of the estate, and asking for an order directing the bank to deliver the 
stock to him forthwith, and to account to him for the proceeds of such part 
thereof as bad been sold by the bank. By stipulation of the parties, approved 
by the court, the goods were dellvered to the receiver and by him sold, and 
the proceeds deposited with the bank to await the action of the court in the 
présent proceeding. Such proceedlngs were thereupon had in the court below 
that on the 21st day of May, 1915, the court made and entered its decree 
directing the payment of the moneys representing the proceeds of the sale 
of the stock to the trustée, who had succeeded the receiver, for the beneflt 
of the creditors of the bankrupt estate. From the decree the bank has prose- 
cuted an appeal, and also seeks to hâve it reviewed by tïïis court by pétition 
to revise under section 24b of the Bankruptcy Act. 

Sidney J. Graham, of Portland, Or., for petitioner and appellant. 
Sidney Teiser and Roscoe C. Nelson, both of Portlend, Or., for re- 
spondent and appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (af ter stating the facts as above). [1] 1. 
We are of opinion that the question at issue présents a controversy 
arising in the course of bankruptcy proceedings, and is appealable un- 
der section 24a of the Bankruptcy Act (Act July 1, 1898, 30 Stat. 553). 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. 
Ed. 986; In re First National Bank, 135 Fed. 62, 67 C. C. A. 536; In 
re Mueller, 135 Fed. 711, 68 C. C. A. 349. The pétition for revision 
will therefore be dismissed. 

[2] 2. To the contention of the appellant that the trustée is without 
authority to maintain the proceeding, for the reason that no creditor 
had secured a lien upon the goods at the time the bank took possession 
of them, and hence the trustée secured no greater rights than the bank- 
rupt himself had, it is only necessary to state that section 8 of the act 
of June 25, 1910, amending section 47 of clause 2 of the act of 1898 (36 
Stat. 840), provides that the trustée, "as to ail property in the custody 
* * * of the bankruptcy court, shall be deemed vested with ail 
rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings thereon." Under this provision of the statute the 
trustée is not limited to such objections to a transaction betvveen the 
bankrupt and a creditor as the bankrupt might hâve had, but he may 
make any objection that a creditor holding a lien might make. An 
agreement, therefore, which prior to this amendment would hâve been 
valid between the parties, may not be valid as against the trustée. 
Meier & Frank Co. v. Sabin, 214 Fed. 231, 233, 130 C. C. A. 605. 
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[3] 3. Passing to the merits of the case, it is obvious that tlie detef- 
mination of the issues involved dépends upon the construction to be 
placed upon the instrument of October 23, 1914, executed by Sondheim 
and the bank,. and its validity as against the creditors of the bankrupt 
estate. The instrument on its face purports to be a trust agreement, 
vesting in the bankrupt title to the goods in suit as trustée for the bank 
"in so far as the holding of said property is necessary to protect and 
pay back to the party of the second part [the bank], the sums of money 
owing by the party of the first part to the party of the second part." 
And by the paragraph immediately f ollowing it sufficiently appears that 
the "sums of money owing by the party of the first part to the party of 
the second part" include not only the $2,600 borrowed for the purchase 
of the goods and merchandise in suit, but also the indebtedness of $2,- 
600 owing by Sondheim to the bank at the time of the exécution of the 
document. But we are of opinion that, regardless of the phraseology 
employed, the instrument was intended to be and is a chattel mortgage. 
Indeed, as pointed out by the référée, it could be nothing else under the 
laws of Oregon ; for it must be temembered that title to the goods was 
never in the bank. It vested directly and exclusively in Sondheim at 
the time of the purchase of the goods and merchandise by him. That 
being true, it is obvious that the instrument, as between the bank and 
Sondheim, cannot be construed as a conditional sale, as claimed by the 
bank. The construction of the instrument is not to be found in any 
name which the parties may hâve given to it, and not alone in any 
particular provisions it may contain. Herryford v. Davis, 102 U. S- 
235, 244, 26 L. Ed. 160. But regardless of the classfication, if the 
instrument were executed with intent to hinder, delay, or def raud cred- 
itors of Sondheim, or if subséquent to its exécution, by the conduct and 
acts of the parties, it became in their hands an instrument calculated to 
hinder, delay, or defraud creditors, it is void as against such creditors. 

[4, 5] In determining the validity of chattel mortgages in bankruptcy 
proceedings, the fédéral court will follow the settled law of the state in 
which the transaction occurred. In re First National Bank, 135 Fed. 
62, 67 C. C. A. 536. The Suprême Court of Oregon bas consistently 
held that when it appears either upon the face of the mortgage, or by 
paroi évidence aliunde, that a mortgagee of personal property bas given 
the mortgagor unlimited power and authority to dispose of the property 
in the usual course of trade, the mortgage is void as to attaching credi- 
tors, even though there was no actual fraudulent intent on the part of 
either of the parties to the instrument. Orton v. Orton, 7 Or. 478, 33 
Am. Rep. 717; Jacobs v. Ervin, 9 Or. 52; Bremer v. Fleckenstein, 9 
Or. 266; Aiken v. Pascall, 19 Or. 493, 24 Pac. 1039; Fisher v. Kelly, 
30 Or. 1, 46 Pac. 146; Sabin v. Wilkin, 31 Or. 450, 48 Pac. 425, 37 L. 
R. A. 465 ; Greig v. Mueller, 66 Or. 27, 133 Pac. 94, 46 L. R. A. (N. S.) 
722; Peterson v. Sabin, 214 Fed. 234, 130 C. C. A. 608. The only 
qualification placed upon this rule is that laid down in the case of Currie 
v. Bowman, 25 Or. 364, 35 Pac. 848. It was there held that chattel 
mortgages on goods, although permitting the mortgagor to remain in 
possession and sel! the same in the ordinary course of trade, may be up- 
held, where the mortgagee is required to keep a strict account of sales. 
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and pay over the proceeds thereof to the mortgagor, and the conduct of 
the mortgagee indicates that he intends the terms of the mortgage to be 
observed. 

In the présent case, by express terms of the agreement, Sondheim 
was permitted to sell the goods in the regular course of business. There 
can be no doubt that the rule laid down is directly applicable. But the 
bank contends that the case falls within the qualification or exception 
stated in Currie v. Bowman, for the reason that the instrument provided 
for an accounting on the part of the bankrupt at the close of each day 
to the extent of one-half of the proceeds of the sales, and also provided 
for the installing of a cashier by the bank to keep track of the receipts 
and disbursements. But it is not denied that thèse terms and restric- 
tions were abandoned by mutual consent. One payment only, of $500, 
was made by Sondheim to the bank on account of the indebtedness 
during the three weeks in which he was in control of the stock. There 
is testimony to the efïect tliat by a verbal agreement with Sondheim the 
bank had the privilège of charging bis account with one-half of the 
proceeds of sales on certain dates, and in the exercise of that privilège 
his account was charged by the bank with the sum of $365 on November 
12th and $195 on November 13th. Thèse were the only crédits made 
on the indebtedness covering the period of three weeks. They cannot 
be said to hâve amounted to a "strict accounting," or, indeed, to any 
accounting, within the meaning of the term as used in the agreement, or 
as construed by the Suprême Court of Oregon in Currie v. Bowman, 
supra. The rule applicable to thèse facts is ably stated by Mr. Justice 
Wolverton, for the Suprême Court of Oregon, in the case o£ Sabin v» 
Wilkins, supra, as f oUows : 

"The Intent and purp(^e of the parties In glvlng and recelving a chattel 
mortgage Is the test of Its validlty at Its inceptlon; but, as it is a thlng 
capable of modification by subséquent agreement, either express or Implied, 
by co-operative and wlllful disregard of Its terms and conditions, it is a pre- 
requisite to Its continuing valldity that good faith and fair deallng be main- 
tained towards those whose Interests may be affected by it. A chattel mort- 
gage given primarily for the beneflt of the mortgagor is vold as agalnst credl- 
tors from the beglnning (HlH's Ann. Laws, § 3053); but, if given bona flde, 
and the parties, by thelr subséquent treatment of It and the property covered 
by it, couvert it into an instrument calculated to effectuate the same purpose, 
it Is none the less fraudulent and void from the time such purpose is pro- 
moted." 

The rule is one calculated to promote fair dealing between a vendor 
of Personal property and his credit'ors, or parties who are likely to be- 
come creditors. In the présent case there was nothing whatsoever, of 
record or otherwise, to indicate to any one with whom Sondheim might 
be contracting debts that the goods and merchandise on display in his 
store were incumbered in any manner whatever. It appears from the 
record that Sondheim purchased merchandise on crédit to the value of 
thousands of dollars, and it is but reasonable to suppose that to a great 
extent he was enabled to do this by reason of the fact that the parties 
from whom he purchased looked upon his stock of merchandise as an 
asset and a source of payment in the event of the failure of Sondheim 
to meet his obligations. Such, at least, was the inévitable tendency of 
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the situation, without regard to any actual f raudulent intent on the part 
of either the bank or Sondheim. It would indeed be a harsh rule which 
would permit the bank, under such circumstances, to retain and enjoy 
the fruits of a situation brought about by its own unjust and unf air 
acts and conduct, at the expense of the gênerai creditors of the bank- 
rupt. 
The decree of the court below is affirmed. 



HANISH V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915.) 

No. 2071. 

1. Cbiminal Law ®=»H6e%^ — Harmless Breob — Notice to Produce Docu- 

ments — Rkading to Jury. 

While a notice to défendant to produce documents constituting a link 
lu the chain of évidence against liim lias no proper place In correct criml- 
nal procédure, and is unuecessary for introduction of secondary évidence 
of their contents, yet, tbere being nothing incrlminating In the documents, 
and the fact of the copies thereof introduced being true copies being es- 
tablished by Independent évidence, and the offense being fully proved, 
the reading to the jury of the notice to produce was not a substantlvo 
Invasion of defendant's constitutlonal right not to be eompelled to testify 
against himself, but nonprejudiclal. 

[Ed. Note.-— For other cases, see Criminal Law, Cent. Dlg. §§ 3114-3123 ; 
Dec. Dig. <S=»lie6%.] 

2. Ceiminal Law <©=>37 — Entrapment — Obscène Books — Decoy Lettees. 

The gist of the offense of sending obscène books by Interstate express 
still remains, though sent on decoy letters of a government inspector. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 42; Dec. 
Dig. <S=»37. 

Entrapment as défense to criminal prosecutlon, see note to Woo Wal v. 
United States, 137 C. O. A. 609.] 

3. Criminal Law <®=>1172 — Instructions — Failuee oe Accused to Tbstipt. 

Instructing that the fact that défendant did not testify is not to be 
considered against him is not a preàudicial comment on the fact of hls 
not testifying. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 3128, 3134- 
3157, 3159-3163, 3169 ; Dec. Dig, ®=1172.] 

4. Obscenity i®=57 — Obscène Books — Billing to Fictitious Name. 

The character of the transaction as commerce, where détendant sold 
an obscène book and sent it by Interstate express, billed to a person of the 
name given him by the buyer, is not affected by the name being fictitious. 

[Ed. Note. — For other cases, see Obscenity, Cent, Dlg. § 7; Dec. Dig. 
®=>7.] 

5. Obscenity <S=>11 — Obscène Books — iNDiCTiïrENT — Fictitious Name. 

It Is not one of the particulars necessary to be alleged in an indict- 
ment for sendiug an obscène book by Interstate express that the name of 
the person to wliom, as dlrected, it was billed, was fictitious. 

ll'jd. Note. — For other cases, see Obscenity, Cent. Dig. § 10; Dec. Dig. 
<S;=»11.] 

jS=>Por other casea eee same toplc & KBY-NUMBER in ail Key-Numbered ûigests & Indexes 



HANISH V. UNITED STATES 585 

6. Cbiminal Law ©=446 — Evidence — Reports of Interstate Commeece Com- 
mission. 

The provision of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, § 
16. 24 Stat. 384, as amended by Act Jiine 29, 190C, c. 3591, § 5, 34 Stat. 
590 [U. S. Comp. St. Supp. 1911, p. 1303]), making reports of the Interstate 
Commerce Commission prima facie évidence of ail facts stated in them, 
"for the purpose of investigations by the Commission and in ail jiidi- 
clal proceedlngs," is not llmlted to proceedings before the Commission, 
which are only quasi judiclal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 1032 ; Dec. 
Dig. ©=5446.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Julian W. Mack, 
Judge. 

Otoman Zar Adusht Hanish was convicted, and bring,s error. Af- 
firmed. 

Défendant was convicted on three counts of sendlng by express from Chicago 
to Brookfleld, Mo., on February 24, 1912, an ol, scène book, directed to Miss 
J. B. Gardner, and on three other counts of sendlng by express the same book 
March 22, 1009, to Julia B. Gardner, at the same place. There is no such 
person as Miss J. B. Gardner or Julia B. Gardner. ïhe shipments wpre made 
pur.suant to decoy letters sent to the défendant by a government inspector, 
purportlng to be vrritteu by Miss Gardner. 

Many objections v^ere made, and exceptions taken, which hâve been pre- 
served in assignuients of error. Those chiefly important are considered In 
the opinion. 

James R. Ward, of Chicago, III., for plaintiff in error. 

Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
the United States. 

Before BAKER and KOHLSAAT, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). [1] 
Strenuous objection was made to the reading in the présence of the 
jury of a notice to defendant's attorney by the district attorney to pro- 
duce the decoy letters. Two of thèse letters purported to be written 
by Miss Gardner to the défendant, and one letter in reply signed by 
défendant. The letters purporting to be written by Miss Gardner or- 
dered copies of the obscène book, "Inner Studies," and a magazine 
called "Mazdaznan," and the third one, signed by défendant, stated 
that the book had been sent by express, and that the magazine would 
be mailed every month. There was nothing incriminating in the let- 
ters, but they were material évidence to connect défendant with the 
two shipments of the book by express. The copies were read in évi- 
dence. 

The notice to produce was entirely unnecessary, because défendant 
could not be compelled to produce any document constituting a link in 
the chain of évidence against him. By correct criminal procédure the 
notice should never hâve been given. Such a notice has no place there- 
in. Much less should it hâve been read in the jury's présence. Mc- 
Knightv. United States, 122 Fed. 926, 61 C. C. A. 112 (Lurton, C. J.). 

®=aFor other cases see same tcpio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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But whether what was donc was prejudicial is a whoUy différent ques- 
tion. The notice was not the sole évidence that the copies of the let- 
ters put in évidence were true copies, that fact being established by 
independent testimony. Without any notice to produce the letters were 
accordingly admissible. Had the letters been incriminating on their 
face, as in the McKnight Case (on another appeal, 115 Fed. 972, 54 
C. C. A. 358, where the document was "highly incriminating"), the sit- 
uation might be différent. Défendant was not ordered to produce the 
original letters by the trial judge, nor even requested so to do. 
Under such circumstances he was in no manner prejudiced by the read- 
ing of the notice. His constitutional rights should be carefuUy guarded 
by the court, but not to the lirait of pure sentimentalism. 

Hibbard v. United States, 172 Fed. 66, 71, 96 C. C. A. 554 (in this 
court), is also distinguishable, because the trial court repeatedly com- 
mented upon the nonproduction of the documents there in question, 
thus carrying to the jury a prejudicial implication. While it is possi- 
ble that the jury may hâve felt that défendant feared either to pro- 
duce the letters or to withhold them, and thus he was compelled in 
some sensé to be a witness against himself, yet in a case like this, 
where the fact of the interstate shipment by the défendant is fully 
proved, the character of the literature is satisfactorily shown, and 
copies of the letters appear, it is very unlikely that the reading of the 
notice to produce could hâve been prejudicial. 

[2] Another assignment of error raises the question whether the 
fact that the alleged offenses were committed at the instance of govern- 
ment officiais, through decoy letters asking that the obscène book be 
sent to a fictitious person, excuses the offender. The System of detect- 
ing crime by the use of decoy letters, or decoy witnesses, is necessary to 
the proper administration of criminal justice, and is in quite gênerai use. 
It does not of itself excuse the offender, unless a constituent élément 
of the crime be thereby removed. In cases of larceny, if the owner 
of the property, through a decoy, consents to the taking of the prop- 
erty by the accused, the élément of trespass or tortious taking, essen- 
tial to the offense of larceny, is absent, as explained in Love v. Peo- 
ple, 160 m. 501, 43 N. E; 710, 32 L. R. A. 139, and Topolewski v. 
State, 130 Wis. 244, 253, 109 N. W. 1037, 7 L. R. A. (N. S.) 756, 118 
Am. St. Rep. 1019, 10 Ann. Cas. 627. In the case at bar, however, al- 
though défendant sent the books pursuant to the decoy letters, and 
sent them to a fictitious person, yet the gist of the offense still re- 
mained, which was the abuse of interstate commerce facilities to carry 
his obscène books. "The law was actually violated by the défendant." 
Grimm v. United States, 156 U. S. 604, 611, 15 Sup. Ct. 470, 39 L. 
Ed. 550; Rosen v. United States, 161 U. S. 29, 42, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606; Goode v. United States, 159 U. S. 663, 16 Sup. 
Ct. 136, 40 L. Ed. 297. 

[3] Another alleged error was the comment of the trial judge upon 
the fact that défendant did not testify. On this subject the court said : 

"Tou are not, however, to take Into considération at ail as against the dé- 
fendant the fact that he did not testify. The law gives him an absolute privi- 
lège to testify or nçt to testify, as he deems best. If he goes on the witness 
staud and testifies, then he is like any other witness. If he does not corne on 
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the witness stand and testify, that Is not in any sensé to be taken against 
him. He is exerdslng only ttie absolute right whlch Is given to him by the law. 
I do not mean by that to say that if lie does not testify it is to be presumed 
that if he had testified be would hâve contradlcted some other witness. There 
is no presumption one way or the other. I merely mean to say that his not 
testifying is not in a thought to be taken against him. 

~ "Now, there is very little that is contradictory in the case. There is per- 
haps a question as to whether this défendant, or Maurice Cléments, used the 
Word 'obscène,' durliig this conversation at the Temple. The govemment 
says that it was used ; that the reason assigned by the défendant for sending 
the book by express was that, if he sent it by mail, It would make him liable 
to punishment for its obscenity. The witness Maurice Cléments says that he 
did not use the word 'obscène,' and that he did not hear it used. It is for you 
to détermine as between the witnesses who is telllng the trutb." 

This instruction was evidently for the purpose of cautioning the 
jury not to make any inference against the défendant as they other- 
wise might hâve done. It was carefully guarded, and should receive 
the approval of the court. In any event, it could work no injury. 
On objection being made, the trial judge said it was done in defendant's 
interest, as we think it was. 

[4, 5] It is contended by défendant that the shipment of the books 
was not interstate commerce, because they were sent by défendant in 
Chicago, through Missouri, and back to a government inspecter in 
Chicago, billed to a nonexistent person in Missouri, received there by 
the sender's agent, and then shipped to him ; aiso, that there was no 
sale of the books, which is claimed to be essential to make the trans- 
action commerce. Along the same line it is claimed that the facts just 
recited should hâve appeared in the indictment, and the défendant was 
therefore not fully informed of "the nature and cause of the accusa- 
tion against him." In other words, the contention is that the fictitious 
élément in the transaction makes it transportation only, not commerce, 
and that, even if it were commerce, the real facts must appear in the 
indictment. 

As to the first point, it is enough to say that the books were sold 
by défendant to the inspecter, and fully paid for. They were delivered 
by défendant to a common carrier, actually carried from Illinois to 
Missouri, and there delivered to a person designated to receive them, 
who sent them by another shipment to the inspecter in Illinois. The 
mère fact that they were billed to a fictitious person in no way affects 
the character of the transaction as commerce. It was a clear case of 
intercourse between défendant and the person in Missouri who actually 
received the books. 

For like reasons the additional fact that there was no such person 
as Julia Gardner was immaterial, need not hâve been proved, and was 
not one of the "particulars" necessary to be stated by the rule of Unit- 
ed States v. Cruikshank, 92 U, S. 542, 558, 23 L. Ed. 588. The state- 
ment of the offense was complète without disclosing this additional 
élément. The transaction was, in effect, the sending of property sold, 
by a citizen of one state to a citizen of another, and it is entirely im- 
material that the latter was made to use an assumed name. 

[6] The books were delivered by défendant to the United States Ex- 
press Company and by it turned over to the Adams Express Company. 
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at Chicago, and were carried by the latter to Brookfield, Mo. Some 
of the counts charge the deHvery of the books to the United States 
Company, a joint-stock association existing under the laws of New 
York, for carriage from Chicago to Brookfield. Others charge deliv- 
ery to the United States Company, organized as aforesaid, being un- 
der a common arrangement with the Adams Company, a like joint- 
stock association, for carriage from Chicago to Brookfieîd. No proof 
was offered of the character of the organization of thèse two express 
companies, except certified copies of parts of the report of the Inter- 
state Commerce Commission, showing that each of thèse bodies had 
reported to it that it was an unincorporated company under the com- 
mon law of New York. It is provided by the Commerce Act that such 
reports shalf be preserved as pubUc records in the custody of the sec- 
retary of the Commission, and shall be prima facie évidence of the 
facts stated therein "for the purpose of investigation by the Commis- 
sion and in ail judicial proceedings." U. S. Comp. Stats. (1911 Supp.) 
1303. There is nothing in the statute to show that this language is 
limited to proceedings before the Commission. That body is not a 
court, and proceedings before it are not strictly judicial, but only quasi 
judicial — partly administrative and partly judicial. That "ail judicial 
proceedings" should be construed as without exception, èee City of 
Superior v. Norton, 63 Fed. 357, 12 C. C. A. 469 (in this court). 

The jury found the book "Inner Studies" to be obscène, and the 
question was fully and properly spbmitted to them by the trial judge. 
The language employed therein, particularly in chapter 12, amply jus- 
tifies such finding. 

Some other assignments of lesser importance are discussed in the 
briefs, but were not pressed in argument. They hâve, however, been 
fully considered, but are not of sufficient moment to merit further dis- 
cussion. 

The judgment is afRrmed. 



HALL MFG. CO. v. WESTERN STEEL & lEON WORKS et al. 
(Circuit Court o£ Appeals, Seventh Circuit. October 5, 1915.) 
- No. 2165. 

1. CONTRACTS <©=3l03 — VALIDITT — LAW GOVEKNING CONTBACTS IN INTERSTATE 

COMMEBCE. 

The validity of a contract in Interstate commerce made by a state cor- 
poration is not determined by the law of the state, but by gênerai law, 
and if any statute applies It must be fédéral. 

[Ed. Note. — For other cases, see Contracts, Cent Dlg. §§ 46&-476; 
Dec. Dig. ®=>103.] 

2. CONTBACTS <S=»116 — LEGALITT — RESTRICTIVE CoVBNANTS IN CONTEACTS FOR 

Sale oï Business. 

The validity of a restrictive covenant In a contract of sale of a business 
and good will is to be tested, not by whether it is limited or unllmited as 
to time or place, but by determlning whether on the facts of the partlcular 

<g=3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgeats & Indexes 
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case the restraint is greater than Is reasonably necessary for the pro- 
tection, of the purchaser. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 542-552 ; Dec. 
Dig. <S=116.] 

3. Contracts €=116 — Leoalitt — Kestbictive Covbnants in Contbact fou 

Sale of Business. 

A corporation sold one branch of its manufacturing business with the 
machinery, tools, and good will pertalning thereto, receiving substantial- 
ly more than the value of the physical property sold, and covenanted gen- 
erally not again to go into the manufacture of the articles embraeed in 
that branch of its business. Its trade had extended into a large number 
of States and Canada, and was increasing. HelA, that the covenant was 
no broader than the conveyed good wlU, and was valid and enforceable. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 542-552 ; Dec. 
Dig. <©=5ll6.] 

4. Good Will <g=>6 — Sale — Riqhts of Pdrchasee — Resumption or Busi- 

ness BT Vendoe. 

The purchaser of a business and Its good will is entitled to protection 
against an attempt by the seller to retake such good wlU, even though 
there was no express covenant against It. 

[Ed. Note.— For other cases, see Good Will, Cent Dig. !§ 2-5; Dec. 
Dig. <@=>6.] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by the Hall Manufacturing Company against the 
Western Steel & Iron. Works and Robert T. Jenny. Decree for de- 
fendants, and complainant appeals. Affirmed as to défendant Jenny, 
and reversed as to his codefendant. 

Samuel H. Cady, of Green Bay, Wis. (M. W. Herrick, of Monticello, 
lowa, and Max H. Strehlow and Lynn D. Jaseph, both of Green Bay, 
Wis., on the brief), for>appellant. 

George G. Greene, of Green Bay, Wis. (Jérôme R. North, of Green 
Bay, Wis., on the brief), for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. This appeal is from a decree dismissing 
appellant's bill on final hearing. 

Facts, counted on in the bill and established by the proofs, may be 
summarized as follows: 

Appellant, an lowa corporation, located at Monticello, was engaged 
in making wire stretchers, hoisting blocks, stake irons, weed puUers, 
and similar farm appliances, and in selling them generally wherever 
there was a demand. 

Appellee, Western Steel & Iron Works, a Wisconsin corporation, 
located at De Père, was engaged in making farm gâtes, trowels, spades, 
€tc. It was organized in 1905. Prior to November 26, 1910, it also 
made and sold post hole augers and diggers — diggers since 1905 and 
augers since the beginning of 1909. 

During the summer and fall of 1910 appellee was financially em- 
barrassed, its property was under mortgage, and it was in pressing 
need of ready money. It solicited appellant to buy its digger and auger 
business, which amounted to about half of its total business. Officers 
of appellee visited Monticello, officers of appellant examined the prop- 
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erty at De Père, and meetings were had at Milwaukee. On Novem- 
ber 26, 1910, appellee sold and conveyed to appellant everything per-. 
taining to the digger and auger business, machinery, tooJs, dies, finish- 
ed and unfinished stock, orders, patents, and "the good will of the 
business." Collatéral to the sale of the good will appellee covenanted 
"to render such assistance as it reasonably can in introducing it (appel- 
lant) to the trade and in f orwarding to it any orders it may receive for 
augers and diggers after Decernber 10, 1910," and "not again to go into 
the manufacture of post hole augers and diggers." 

At the time of the sale, when appellee's business in diggers was five 
years old and in augers two, it had marketed thèse articles in thirty- 
four of the United States and in two Canadian provinces. In consid- 
érable régions thèse articles cannot be used. Appellee's sales were 
entirely to jobbing houses. In addition to seed that had already 
brought forth fruit, appellee through advertisements, commission men, 
and the outstretched hands of jobbers had sown other seed, so that 
\ye may take the f act to be in accordance with the admitted représenta- 
tion of appellee's treasurer that appellee was trying to sell wherever 
there was a demand and that by reasonable attention the trade could 
be expëcted to extend "throughout ail parts of the United States and 
Canada where augers and diggers can be used." So it is évident that 
appellee was selling and was covenanting to protect a national and 
international good will. 

Appellàht paid the agreed price, $13,500, less déductions, provided 
for in the contract, of about $3,000 for appellee's failure to turn over 
the stipulated amount of orders. The évidence in the record war- 
rants the conclusion that appellee under the contract obtained about 
double the fair selling value of its worn machinery, tools, etc., and 
that appellant would not hâve purchased the physical property apart 
f rom the good will of the business and appellee's protective covenants. 

This purchase was made by appellant because diggers and augers 
would fit in well with the lines of farm appHances it was already 
ipaking;and selling. Neithér before nor afterwards was appellant a 
party to any combination or agreement for fixing priées or restraining 
comp^titjoii, And çonsumers bave been able to purchase diggers and 
augers at prices as low as formerly, under compétition of the same 
number of independent manufacturers doing business throughout the 
country. 

Appellant began promptlyto manufacture and market the same 
seven styles that appellee had been'supplying to the trade, and under 
the same seven names, which, except as to "Idéal" and "Western," for 
which patents were assighed to appellant, had become generic names 
of styles on which patents had expired. 

Within a month or so appellee, with its mortgage discharged and 
its financial embarrassmerlt relïeved, began to manufacture ail its 
former operi styles under the old names, and to sell them wherever it 
could, When appellant learned ôf this çonduct, some six months la ter, 
it protested ; and, its protest being defied, this suit was begun. 

Appellee Jenny was made ,a défendant under allégations that pat- 
ents owned by appellee compa,ny stood in his name and had not been 
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assigned as provided for in the contract Thèse averments are not 
sustained, and the decree as to Jenny will be affirmed. 

Appellee in its answer justified its conduct under an alleged re- 
scission. But as the proofs showed that appellee was holding onto 
the purchase price and had made no ofïer to restore the status, the 
contract must be considered alive. 

[1] Another avoidance of the necessity of facing its conduct was 
based on Wisconsin statutes and décisions. Section 1770b relates to 
foreign corporations doing business in the state. Section I791j is 
under the title "Trusts, Pools, and Conspiracies." Section 1747e is 
part of the treatment of "Trusts and Monopolies." Cited décisions 
are said to prove Wisconsin's rejection of contracts in total restraint 
of trade. We attempt no analysis, because we assume that Wisconsin 
has not undertaken to regulate Interstate commerce. Every part of 
this transaction was in Interstate commerce. Even the Wisconsin 
trade, which had been intrastate as to appellee, was intended by the 
parties to be and it became Interstate when conveyed to appellant. The 
validity of a contract in Interstate commerce must be determined by 
the gênerai law. If any statute applies, it muSt be fédéral. And so 
long as Wisconsin permits her corporations to reach out beyond the 
State borders and do business with citizens of other states, such cor- 
porations must be treated in regard to interstate commerce the same 
as any citizen of the United States. 

Is appellant remediless? The trial court so decided because the 
protective covenants are without limitation of either time or place. 

In the first reported case, that of John Dier, decided in 1415, Year 
Book 2 Hen. V, 5, covenants were held to be unenforceable, no matter 
how limited in time and place. Hull, J., said : 

"In my opinion you might hâve demurred upon him, that the obligation is 
vold, inasmuch as the condition is against the common law ; and (per Dieu) 
if the plaintitt were hère he should go to prison till he paid a iine to the king." 

During the générations when an artisan had to pass through ap- 
prenticeship into a guild, when he was tied to his trade and place by 
statutes forbidding him to leave his parish under pain of pillory or 
prison, when if he could not stand where he was rooted he would 
become a public charge, it may hâve been right enough for the king's 
courts to see no public interest but the artisan's ability to pay taxes 
and serve the king. If, however, fifteenth century doctrines of ab- 
solutism were to govem in twentieth century conditions of democracy, 
a victim of a covenantor's perfidy might well prefer to settle his légal 
rights by the fifteenth century wager of battle. But the glory of the. 
common law is its inhérent power of growth, its adaptability to new 
and enlarged conditions of life, its respondence to higher standards 
of social and business ethics. And so during the centuries naturally 
there were developments and departures with respect to this ancient 
doctrine. It took the courts a long time to get beyond testing the 
validity of a restrictive covenant purely by the présence or absence 
of limitations. If a restraint was unlimited as to both time and place, 
or was unlimited as to place though not as to time, it was unenforce- 
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able; if lîmited as to both time and place, or if limited as to place, 
though not as to time, it was valid. 

[2] But, beginning about 1830, the advent of the factory System, 
multifold new machines, railroads, steamships, fast mail and express 
service, telegraphs, téléphones, wireless, trolleys, automobiles, aéro- 
planes, lessening space, shortening time, offering continually new and 
widening avenues for both labor and capital, emphasized a point of 
view that had been suggested in sômewhat earlier times ; and that is 
that the validity of a restrictive covenant should be tested by deter- 
mining whether on the facts of the particular case the restraint is 
greater than is reasonably necessary for the protection of the pur- 
chaser of the business and good will. The history of the development, 
with its waves of progress and recession, may be traced in England 
and our own country in the foUowing cases : Dier's Case (1415) 
supra; Ipswich Taylor's Case (1615) U Coke, 53; Broad v. Jollyfe 
(1621) Cro. Jac. 596; Mitchell v. Reynolds (1711) 1 P. Williams, 181; 
Bunn V. Guy (1803) 4 East, 190; Horner v. Graves (1831) 7 Bing. 
735; Whittaker v. Howe (1841) 3 Beavan, 383; Mallan v. May 
(1843) 11 M. & W. 653; Price v. Green (1847) 16 M. & W. 346; 
TalHs v. Tallis (1853) 1 El. & El. 391; Harms v. Parsons (1862) 
32 Beavan, 329; Leather Cloth Co. v. Lorsont (1869) 39 L. J. Ch. 
86; Hagg v. Darley (1878) 47 L. J. Ch. 567; Rousillon v. Rousillon 
(1880) 49 L. J. Ch. 338, 14 Ch. D. 351 ; Baines v. Geary (1887) 35 
Ch. D. 154; Mills v. Dunham (1891) 1 Ch. 576; Badische Anilin und 
Soda Fabrik v. Schott S'egner & Co. (1892) 3 Ch. 447 ; Nordenfelt 
V. Maxim-Nordenfelt Guns and Ammunition Co. (1894) App. Cas. 
535, 63 L. J. Ch. 908; Dubowski & Sons v. Goldstein (1896) 1 Q. B. 
478; Underwood v. Barker (1899) 1 Ch. 300; Haynes v. Doman 
(1899) 2 Ch. 13 ; Lamson Pneumatic Tube Co. v. Phillips (1904) 91 
L. T. 363; Dowden & Pook, Limited, v. Pook (1904) 1 K. B. 45; 
Henry Leetham & Sons, Limited, v. Johnstone-White (1907) 1 Ch. 
322; Mason v. Provident Clothing & Supply Co., Ltd. (1913) A. 
C. 724; Nevanas & Co. v. Walker & Foreman (1914) 1 Ch. 413; 
Oregon Steam Navigation Company v. Winsor (1873) 20 Wall, 
(87 U. S.) 64, 22 L. Ed. 315; Diamond Match Co. v. Roeber (1887) 
106 N. Y. 473, 13 N. E. 419, 60 Am. Rep. 464; Fowle v. Park 
(1888) 131 U. S. 88, 9 Sup. Ct. 658, 33 L. Ed. 67; Gibbs v. Con- 
solidated Gas Co. of Baltimore (1888) 130 U. S. 396, 9 Sup. Ct. 
553, 32 L. Ed. 979; Carter v. Alling (C. C.) 1890) 43 Fed. 208; 
United Stafes Chemical Co. v. Provident Chemical Co, (C. C. 1894) 
64 Fed. 946; Harrison v. Glucose Sugar Refining Co. (1902) 116 
Fed. 304, 53 C. C. A. 484, 58 L. R. A. 915; National Enameling 
& Stamping Co. v. Haberman (C. C. 1903) 120 Fed. 415 ; Knapp v. 
S. Jarvis Adams Co. (1905) 135 Fed. 1008, 70 C. C. A. 536; Prame 
V. Ferrell (1909) 166 Fed. 702, 92 C. C. A. 374 ; Marshall Engine Co. 
v. New Marshall Engine Co.'(1909) 203 Mass. 410, 89 N. E. 548. 

Tested by the rule of reason, a restrictive covenant is not necessarily 
^-alid because it is limited in time and place. Logically the corollary 
follows that' by the same rule of reason a restrictive covenant is not 
necessarily invàlid because it is unlimited in time and place. A re- 
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straint of 500 miles and 50 years on a village doctor, who had only 
a local practice, would be unreasonable, because net reasonably neces- 
sary to the protection of his successor, while a gênerai covenant by 
Pears Soap Company should be enforced (at least to the extent of 
the decreeing court's reach) because the good will of the business is 
world-wide and of expected indefinite continuance. 

In Prame v. Ferrell, supra, a gênerai covenant was enforced. The 
court construed the covenant "as limiting the restraint to the United 
States." In the présent case the trial court accepted counsel's criticism 
that our brethren of the Sixth circuit were violating the rule that 
courts cannot lawfully remake the contract of the parties. But in 
our judgment the same resuit of enforceability is reached by taking 
the covenant as written, without limitation of time or place. For the 
covenant is neither immoral nor criminal. It stands, unless it must 
be overthrown on account of the covenantor's objection. His objec- 
tion is based wholly on our domestic public policy. Our domestic 
public policy has no extraterritorial force. And therefore the lim- 
itation of the decree, if so made, cornes f rom the inhérent limitation of 
the covenantor's objection, not from constructively limiting his unlim- 
ited covenant. 

[3] In this case, and in ail of the kind, two public interests are to 
be balanced against the one that is opposed to restrictive covenants : 
Honesty and fidelity among our business men; and the interest of 
every one, and so of ail, in being able to sell on the most advantageous 
terms whatëver property he owns or has produced, whether tangible 
or intangible. Unless injury to the public manifestly outweighs the 
public policies of honesty and of freedom of aliénation, restrictive 
covenants should be enforced. Hère, of course, honesty condemns 
the conduct of appellee. Freedom of aliénation is a byword, if appellee 
may sell property, retain the proceeds, and then repossess itself of 
the property with impunity. And what injury to the public was donc 
that preponderates over honesty and freedom of aliénation in the 
other scale? Appellee is a corporation. If any stockholder or officer 
is skilled in any profession or art, he is not restrained from exercising 
his skill by the corporation's covenant. Even the capital that was at 
hazard in the digger and auger branch of appellee's factory may be 
reinvested in the same business by the stockholders individually or col- 
lectively outside of appellee corporation. Appellee itself, rescued from 
financial embarrassment, and with its remaining business made sound 
by the use of appellant's money has been benefited. Consumers in 
Wisconsin and everywhere in our country get as fair priées as before, 
under compétition of the same number of independent manufacturers. 
In our judgment there is no injury to the public, and the scale con- 
taining honesty and freedom of aliénation strikes bottom. Inasmuch 
as the collatéral covenants are no broader than the conveyed good 
will, full-grown and embryonic, they should be enforced. 

[4] But, apart from the covenants, we think appellant is not 

remediless. If the covenants were considered void, that would not 

vitiate the contract in other respects, since there is nothing immoral 

or criminal in making such 'covenants. They are merely unenforce- 

227 F.— 38 
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able civilly at the worst. Western Union Telegraph Go. v. Burlington 
& Southwestern Ry. Co. (C. C.) 11 Fed. 1; Western Union Tel. Co. 
V. Kansas Pacific Ry. Co. (D. C.) 4 Fed. 284; Ft. Smith Light & 
Traction Co. v. Kelley, 94 Ark. 461, 127 S. W. 975 ; Dean v. Emer- 
son, 102 Mass. 480; Peltz v. Eichele, 62 Mo. 171 ; Fishell v. Gray, 60 
N. J. Law, 5, 37 Atl. 606; Rosenbaum v. U, S. Crédit System Co., 
65 N. J. Law, 255, 48 Atl. 237, 53 L. R. A. 449; Union Locomotive & 
Express Co. v. Erie Ry. Co., 35 N. J. Law, 240; Smith's Appeal, 
113 Pa. 579, 6 Atl. 251 ; Mallan v. May, supra; Price v. Green, supra; 
Cheesman v. Nainby, 2 Lord Raym. 1456; Dubowski & Sons v. Gold- 
stein, supra; Rogers v. Maddocks, [1892] 3 Ch. 346. 

If one should sell a chattel, and then retake it by stealth or force 
or fraud, both the criminal and the civil law would lay hold. Because 
the retaking of a conveyed good will has not yet been included in the 
pénal code is no reason, in our judgment, why equity should hesitate 
to arrest the trespass. 

As to appellee Jenny the decree is affirmed ; as to appellee corpora- 
tion the decree is reversed, and the cause remanded for proceedings in 
consonance with this opinion. 



THE ALASKAN. 

(Circuit Court of Appeals, Nlnth Circuit November 8, 1915.) 

No. 2609. 

Mabitime Liens i®=»65 — Statutort Liens fob Eepaibs — Keliance on Ceed- 

IT OF VeSSEL. 

Under Kein. & Bal. Code Wash. § 1182, whicli glves a lien on a vessel 
for repairs made at the request of the owner, agent, etc., conceding that 
there must be some évidence that the repairs were furnished on the crédit 
of the vessel, such évidence need be only sliglit; and the uncontradicted 
évidence of the repalrer that he relied on the crédit of the vessel, and that 
he had previously made repairs for the same owner, charged the same 
to the vessel direct, and rendered the bills to the owner, Is sufflcient 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. § 103 ; Dec. 
Dig. <g=3e5. 

Maritime lien for supplies and services, presumptlon as to crédit to 
vessel, see note to ïhe George Dumols, 15 C. C. A. 679.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in admiralty by Arthur F. Hutton, doing business as the Hut- 
ton Machine Works, against the Steamship Alaskan; the British 
Columbia Marine Railway Company, Limited, claimant. Decree for 
claimant, and libelant appeals. Reversed. 

H. A. Martin, of Seattle, Wash., for appellant. 
Ira Bronson, J. S. Robinson, and H. B. Jones, ail of Seattle, Wash., 
for appellee. 

£=>For other cases see same toplc & KBY-NUMB£ÎR in ail Key-Numbered Sigests & Indexes 
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Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. Arthur F. Hutton, doing business as 
Hutton Machine Works, filed his libel against the steamship Alaskan, 
her boilers, engines, machinery, boats, apparel, and furniture, to en- 
force a lien for repairs furnished to the vessel between the 24th day 
of August, 1909, and the 29th day of September of the same year. 
The lien was claimed under section 1182 of Rem. & Bal. Code Wash., 
which provides as foUows: 

"AU steamers, vessels and boats, their tackle, apparel and furniture, are 
liaWe * * * 2, For work done or œaterial furnished in tliis state for 
their construction, repair or equlpinent at the request of their respective own- 
ers, charterers, masters, agents, consignées, contractors, subcontractors, or 
other persons or person havlng charge in whole or in part of their con- 
struction, altération, repalr or equipment; and every contracter, builder or 
person having charge, either In whole or in part, of the construction, altéra- 
tion, repair or equipment of any steamer, vessel or boat, shall be held to be 
the agent of the owner for the purposes of this chapter, and for supplies fur- 
nished in thls State for their use, at the request of their respective owners, 
charterers, masters, agents or consignées, and any person having charge, 
eitlier in whole or in part, of the purchasing of supplies for the use of any 
.such steamer, vessel or boat, shall be held to be the agent of the owner for 
the purposes of this chapter." 

The British Columbia Marine Railway Company, Limited, intervened 
as claimant, and on the final hearing the libel was dismissed on the 
ground that it did net appear that the repairs were furnished on the 
crédit of the vessel. From this decree the présent appeal was allowed 
and prosecuted. 

The sole question in the case is: Were the repairs furnished on 
the crédit of the vessel, or was crédit extended exclusively to the owner 
or agent? If it appears that supplies or repairs were not furnished on 
the crédit of the vessel, no lien attaches under the maritime law ; but 
it is well settled that there is a presumption that supplies or repairs, 
ordered by the master or other ship's agent, were furnished on the 
crédit of the vessel, unless the contrary appears. Thus, in the case 
of The Emily Souder, 17 Wall. 666, 670 (21 L. Ed. 683), the court 
said: 

"The presumption of law always is, in the absence of fraud or collusion, 
that where advances are made to a captain in a foreign port, upon his recjuest, 
to iJay for necessary repairs or supplies to enable his vessel to prosecute her 
voyage, or to pay harbor dues, or for pilotage, towage, and like services ren- 
dered to the vessel, that they are made upon the crédit of the vessel as well 
as upon that of her owners. It Is not necessary to the existence of the hy- 
pothecation that there should be In terms any express pledge of the vessel, 
or any stipulation that the crédit shall be given on her account." 

No lien was given by the maritime law ior supplies or repairs fur- 
nished at the home port, and for that reason statutes hâve been enacted 
in the différent states giving a lien for such supplies and repairs, sim- 
ilar, in many respects, to the maritime lien. It has been said on high 
authority that the presumption that the repairs or supplies were fur- 
nished on the crédit of the vessel applies to the statutory as well as to 
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the maritime lien. Thus the Pennsylvania act of June 24, 1895 (P. 
L. 251), provides tliat: 

"Sliips and vessels of ail klnds built, repaired, fitted, furnished and sup- 
plied with necessaries for navigation wilhln thls commoQwealtli sliall be 
subject to a lien for ail debts contracted by the builders, masters, owners, 
agents or consignées tbereof, for work done or materials and supplies found 
or provided in the building, repairing, fltting, furnishing, supplying or equip- 
ping ôf the same in préférence to any other debt due from the builders, mas- 
ters, owners, agents, or consignées thereof." 

And in speaking oï the lien thus given, în the case of The Vigilant, 
151 Fed. 747, 753, 81 C. C. A. 371, 377, Judge Gray said: 

"The very object of the state law is to give a lien not given by the mari- 
time law, to wit, for supplies to a vessel at its home port, where, it may be, 
its owner résides, and where the conditions and necessitles, in récognition of 
which the maritime law créâtes a lien upon a foreign vessel, do not exist 
As we hâve before said, the state law, which says, in effect, that the supplies 
ordered by a master, owner or consignée, are presumed to be on the crédit of 
the vessel (unless the contrary is shown), enters into the contract, which must 
bé taken to hâve been made with référence to the law. The burden, therefore, 
of shovving an express répudiation of such a pledge, known to the one who 
daims the lien, rests upon him who undertakes to rebut its implication." 

But conceding, as we do, that there must be some évidence tending 
to show that the repairs were furnished on the crédit of the ves'âel, 
the évidence need only be slight (The Bainbridge, 210 Fed. 622, 127 
C. C. A. 258), and may be either direct or circumstantial. That the 
appellant furnished the repairs on the crédit of the vessel in this case, 
and at ail times intended to claim the benefit of the lien laws of the 
state, clearly appears from the foUowing extract from his testimony : 

"Q. Were thèse repairs that you made at that time necessary repairs to 
be made for the opération of the beat? A. Absolutely. Q. Had you done 
work for thèse people beforeî A. On several occasions. Q. How had you 
charged on other occasions? A. To the vessel direct Q. And tlie blUs had 
always been rendered to Bradford, charged to the boat direct? A. Charged 
to the boat, rendered to the company's office. Q. Would you bave done the 
work that was done on this boat on anything except the crédit of the vessel? 
A. Absolutely not." 

This testimony was not contradicted. It seems equally manifest that 
the intention of the appellant in this regard was known to and ac- 
quiesced in by the ship's agent, at whose instance the repairs were fur- 
nished. In ail their prior dealings the repairs were charged to the ves- 
sels direct, and bills thus rendered were paid without protest or ob- 
jection. The same course was pursued in this case without protest or 
objection; and the fact that the prior repairs may hâve been made on 
other vessels is unimportant, if the parties were the same and the 
course of dealing the same. So far as the record discloses the Alaskan 
was the only asset of the Alaskan Company ; crédit was not extended 
to the agent, nor does it appear that crédit was extended exclusively 
to the owner, with whom the appellant had no dealings. The appel- 
lant furnished the repairs in good faith in reliance upon the lien laws 
of the state, and ail the facts and circumstances satisfy us that his 
course in so doing was known to the ship's agent, who fully acquiesced 
therein. 
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It follows from this that the lien daim is well founded, and the 
decree is accordingly reversed, with directions to enter a decree for 
the appellant for the balance due, with interest and costs. 



AMERICAN BANK & TRUST CO. et al. v. COPPARD. • 

In re JONES MILLINERY CO. 

(Circuit Court of Appeals, Fifth Circuit. November 12, 1915.) 

No. 2749. 

Bankeuptct ®=3l64 — Voidablb' Peefekence — Checks Given Bank in Pat- 
MENT OF Notes. 

Payments of notes to a bank in good faith by a mercantile company, 
witliin four months prier to its banlîruptey and when insolvent, by checks 
drawn on its ordinary deposit account kept in such bank in the usual 
course of business, do not constitute voidable préférences, recoverable by 
its trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 267; Dec. 
Dig. <®=164.] 

In Error to the District Court of the United States for the West- 
ern District of Texas ; Wm. B. Sheppard, Judge. 

Action at law by M. Coppard, trustée in bankruptcy of the Jones 
Millinery Company, against the American Bank & Trust Company and 
the West Texas Bank & Trust Company. Judgment for plaintiff, and 
Refendants bring error. Reversed. 

Templeton, Brooks, Napier & Ogden and Walter P. Napier, ail of 
San Antonio, Tex., for plaintiffs in error. 
James D. Crenshaw, of San Antonio, Tex., for défendant in error. 

Bef ore FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

SPEER, District Judge. The American Bank & Trust Company 
and the West Texas Bank & Trust Company, consolidated, had for 
a customer and depositor the Jones Millinery Company, of San An- 
tonio, Tex. Their transactions were those usual in such mutual rela- 
tions. The Jones Millinery Company made deposits almost daily, and 
<irew checks against its account. The bank was careful to make in- 
quiry as to the gênerai conduct of the Jones Millinery Company, and 
according to the uncontradicted évidence believed Mr. Jones, who 
coritroUed it, "to be a conservative and straight business man." Oc- 
casionally the Jones Millinery Company gave notes to the bank, on 
which payments were made from time to time by checks drawn against 
its regular account. There were always sufficient funds on deposit 
to pay such checks, and there had been no unusual deposits made for 
the purpose of meeting them. The payments thus made, which were 
sought to be recovered by the trustée, were as follows : November 18, 
1914, $ 500; December 13, 1914, $502.25; and January 6, 1914, $1,- 

^zsFoT other cases see same topic & KEY-NUMBER in ail Ker-Numbered Dlgests A Indexes 
•Reliearlng denled January 4, 1916. 
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013.34. Thèse payments were to be applied on its past-due indebted- 
ness to the bank. A proceeding in bankruptcy having been filed on 
January 20, 1914, thèse transactions were assailed by the trustée as 
voidable préférences. On the trial counsel for the bank requested 
the court to direct a verdict in its favor. This was declined, and er- 
ror assigned thereon. The case was submitted to the jury, and a ver- 
dict returned in favor of the trustée for the amount of the last payment, 
namely, $1,013.34. The relating language of the presiding judge fol- 
lows : 

"The bank could crédit Its account wlth the funds of the bnnkriipt on de- 
posit, and could accept the draft of the bankrupt upon the bank against that 
deposlt for an antécédent Indebtedness ; but In dolng so it must be without 
knowledge of the condition of the bankrupt at the tlme It honored the draft, 
or without any Intention, or without any purpose or cause to believe at the 
time that such crédit would resuit In a préférence over other credltors of the 
same class." 

The District Judge continues : 

"If you believe from a prépondérance of the évidence in this case that at 
the time thèse payments vcere made the Jones MUlinery Company was in- 
solvent, and that at the time the drafts were paid by the bank, or the funds 
wlthdrawn from the deposits, the American Bank & Trust Company had rea- 
son to believe that a préférence would resuit, it makes no difl'erence what 
the intention of the Jones MUlinery Company was, but the intention on the 
part of the bank recel ving them, having reason to believe that a préférence 
would be created, then the trustée would be entitled to recover, and the ver- 
dict would be for the amount of whatever debt was paid, If the bank had 
reason to believe that a préférence would resuit" 

The question presented is of great importance to the business of 
banking, upon which the prosperity of the country so largely dépends. 
It is true that if an insolvent, within four months antécédent to bank- 
ruptcy, should make deposits or give checks to a bank to enable it to 
secure a préférence, the transaction would be inimical to the bank- 
ruptcy law, and would be held void as a préférence. But when an in- 
solvent customer makes a deposit with his bank, in good faith and 
in the usual course of business, at any time within four months before 
the pétition in bankruptcy is filed against him, the bank is allowed to 
crédit the amount on notes of the bankrupt held by it. New York 
County National Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 
L. Ed. 380. There the référée and the District Court approved such 
a crédit, and, while it was discredited by the Circuit Court of Appeals, 
it was, on appeal, approved by the Suprême Court of the United States, 
Mr. Justice Day rendering the opinion. In the case at bar, at the time 
of bankruptcy, there was a balance on deposit of $193, which, as in' 
the Massey Case, was allowed the bank by the bankruptcy court and 
without objection. 

A case more clearly in point, however, is that of Studley v. Boylston 
National Bank, 229 U. S. 527, 33 Sup. Ct. 806, 57 L. Ed. 1313. There 
the court restricted its attention to the bank's right of set-oflf, under 
sections 68a and 68b of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 565 [Comp. St. 1913, § 9652]), which provides: 

"Set-Offs and Counterelaims. — a. In ail cases of mutual debts or mutual 
crédits between the estate of a bankrupt and a créditer the account shall be- 
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«tated and one debt shall be set ofif agalnst tlie other, and the balance only 
-shall be allowed or paid. 

"b. A set-off or counterclaim shall not be allowed In favor of any debtor of 
the bankrupt which (1) is not provable agalnst the estate; or (2) was pur- 
chased by or transferred to him after the filing of the pétition, or wlthin four 
months before such filing, with a view to such use and with Unowledge or 
notice that such bankrupt was insolvent, or had committed an act of bank- 
ruptcy." 

This controlling précèdent is additionally important because there 
the set-off was made by checks drawn by the bankrupt against his ac- 
count in the bank, and credited on past-due indebtedness, as in the case 
at bar. Said the Suprême Court (page 528 of 229 U. S., page 808 
•of 33 Sup. Ct., 57 L. Ed. 1313), Mr. Justice Lamar pronouncing the 
■opinion : 

"That section dld not create the right of set-off, but recognized Its exist- 
ence and provided a method by which it would be enforced even after bank- 
ruptcy. What the old books called a right of stoppage — what business men 
-call set-off— is a right given or recognized by the commercial law of eaeh of 
the States, and is protected by the Bankruptcy Act, if the pétition Is filed be- 
fore the parties hâve themselves given checks, charged notes, made book en- 
tries, or stated an accouut whereby the smaller obligation is applied on the 
larger. The banker's lien on deposits, the right of rétention and set-off of 
mutual debts, are f requently spoken of as though they were synonymous, while 
in strlctiiess a set-off is a counterclaim which the défendant may interpose by 
way of cross-action against the plaintiff. But, broadly speaking, it represents 
the right which one party bas against another to use hls claim In fuU or 
partial satisfaction of what he owes to the other. That right is constantly 
exercised by business men In making book entries whereby one mutual debt 
is applied against another. If the parties hâve not voluntarily made the en- 
tries, and suit is brought by one against the otber, the défendant, to avoid a 
•circuity of action, may interpose his mutual claim by way of défense, and 
if it exceeds that of the plaintiff may recover for the différence. Such coun- 
terclaims can be asserted as a défense or by the voluntary act of the parties, 
because it is grounded on the absurdity of making A. pay B. when B. owes 
A. If this set-off of mutual debts bas been lawfuUy made by the parties 
before the pétition is filed, there is no necessity of the trustée doing so. If 
It bas not been done by the parties, then, under command of the statute, it 
must be done by the trustée. But there is nothing in section 68a which 
prevents the parties from voluntarily doing, before the pétition is filed, what 
the law itself requlres to be doue after proceedings in bankruptcy are in- 
stituted." 

We deem this conclusion of the Suprême Court salutary as sound. 
An honest man gf business, though embarrassed and possibly insolvent, 
imay not be deprived of the great aid of legitimate banking. Though 
in deep water, one is not forbidden to swim to safety if he can. Since 
there is nothing in the record betraying any évidence of fraud, or éva- 
sion of the Bankruptcy Law, on the part of the bankrupt or the bank, 
we must hold that the latter was entitled to the instruction it sought, 
and it follows that the judgment of the learned District Judge must 
be reversed. 
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UNITED PBINTING MACHINERY CO. v. CROSS PAPER FEEBER CO. 

(Circuit Court of Appeals, First Circuit. November 11, 1915. Rescrlpt, 
December 31, 1915.) 

No. 1116. 

1. Patents ®=3328 — Validity and Infrinqement — Paper Feeding Machine. 

The Briggs patent, No. 609,954, for a paper feeding macliine for feed- 
ing separately stieets of paper from a pile to a printing press, was not 
anticipated and covers a patentable improvement of some breadth; also 
held infrlnged. 

2. Patents <g=»129 — Assionment — Estoppel of Assignoe — ^Inconsistent Posi- 

tions. 

Tlie assigner of a patent for value, wlth covenant of warranty, Is es- 
topped to deny its validity when sued for infringement by the assignée or 
to claim a narrower construction of tlie claims tban it did to induce the 
sale. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 182%-186 ; Dec. 
Dig. <S=5l29.] 

3. Patents ©=5202 — Assignment — Estoppel of Assignob — "Substantially 

as Described." 

The assignor of a patent for value, wlth covenants of warranty, is es- 
topped, when sued for infringement thereof by the assignée, to deny that 
the claims cover every structure within the fair meaning of the language 
of the claims. The words "substantially as described" held not to limit 
the claim to the construction shown in the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. ®=J202.] 

4. Patents ®=>328 — Validity and Infringement — Papeb Feeding Machine. 

The White patent, No. 659,907, for a sheet feeder for feeding sheets of 
paper to a printing press, held not infrlnged by a machine having no 
"latching device," wliich.is made an élément of each claim. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Clarence Haie, Judge. 

Suit in equity by the Cross Paper Feeder Company against the Unit- 
ed Printing Machinery Company. Decree for complainant, and de- 
fendant appeals. Reversed in part, and afBrmed in part. 

For opinion below, see 220 Fed. 313. 

Philip C. Peck, of New York City (J. Sidney Stone, of Boston, 
Mass., on the brief), for appellant. 

Benjamin Phillips, of Boston, Mass. (Alfred H. Hildreth, of Boston, 
Mass., on the brief), for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and MORTON, 
District Judge. 

MORTON, District Judge. This is a suit to enjoin the infringe- 
ment of two patents, viz., that to T. A. Briggs, dated August 30, 1898, 
numbered 609,954, for a "paper feeding machine," and tliat to S. K. 
White, dated October 16, 1900, numbered 659,907, for a "sheet 
feeder." In the District Court there was a decree for the complainant 
on both patents, and the défendant has appealed. We shall use the 
words "complainant" and "défendant" as meaning the same party as 
in the lower court. 

©r»For other cases see same topio & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexes 
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Both patents relate to machines for feeding separate sheets of paper 
from a pile to a printing press or other machine. The resuit to be 
accomplished is to push forward successively single sheets from the 
top of the pile as fast as the receiving machine is ready for them. As 
to the points now before us, the problem was (1) to advance single 
sheets only; and (2) to regulate the amount of advance so that each 
sheet should be left in just the proper position for the receiving ma- 
chine or forwarding mechanism to take it away. The Briggs patent 
is directed to the first point; the White, to the second. There is no 
necessary interrelation betv^reen the two patents. 

[1] As to the Briggs patent: It is essential in such machines that 
the top sheet, in being finally pulled away by the forwarding or re- 
ceiving machinery, shall not disturb the underlying sheets in the pile 
So that two sorts of mechanism are involved, viz., that for separating 
and feeding forward the top sheet, and that for holding the others 
while the top sheet is drawn off. For doing the first, there had been 
invented prier to Briggs what is called a "combing roll," or "comb 
roll." It consists of a wheel having, set around its periphery, small 
rollers free to revolve on their own axes. When such a combing roll 
is rotated against the top of a pile of sheets of paper, the small rollers 
deliver a séries of forward blows and pulls, the eiïect of which is to 
move ahead the top sheet beyond the second sheet, the second sheet 
beyond the third, the third beyond the fourth, and so on. This is 
called "combing out" the pile. While it is going on the pile should be 
free from restraint or pressure. 

When the top sheet has been combed forward the requisite distance, 
i. e., to the forwarding mechanism, or to the drawing in mechanism 
of the receiving machine, the combing action must cease, until that 
sheet has been taken away. At this point, the rear of the combed 
pile is staggered forward like a shingled roof ; i. e., each sheet is a little 
farther forward than the one immediately below it, so that — the sheets 
being ail of the same length — the rear end of the second sheet is un- 
covered. To keep the remaining sheets in place while the top one is 
being pulled away, a "presser foot" is provided in the Briggs patent, 
and had been used before him, which presses down on the exposed 
part of the second sheet near its rear edge, and holds the second and 
ail lower sheets against being disturbed by the drag of the moving 
top sheet, which otherwise would disarrange the pile. After this 
presser foot has come into action, the combing roll is raised, com- 
pletely freeing the top sheet, which is then seized and drawn away 
by the forwarding or receiving mechanism. The presser foot is tlien 
raised, the combing roll again comes into opération on the second sheet 
(which ié now the top one), and the cycle is repeated. 

This combination of a combing roll and presser foot had been 
known and used before Briggs' invention, but their interaction had 
never up to his time been controlled by purely mechanical means. The 
combination of a feed wheel (instead of a combing wheel) and a pres- 
ser foot, or its équivalent, controlled by mechanical means, had also 
been used. But a feed wheel (which has a regular periphery of fric- 
tion material) opérâtes differently in some respects from a combing 
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roll ; it does not "stagger" or "comb" the pile ; and the meclianîsrrr 
used with it differs from that used with a combing roll. A f eed wheet 
cannbt be interchanged for a combing wheel in any given combination 
(nor vice versa) without afïecting, and perhaps destroying, the action 
of the machine. By combining a combing roll, which moved the top- 
sheet slightly forward, thereby uncovering the rear end of the second 
sheet, and a presser f oot acting on this exposed portion of the second 
sheet, both combing roll and presser foot operating alternately by 
purely mechanical means against the pile of sheets, Briggs made a 
patentable improvement of some breadth, which it was one purpose of 
this patent to protect. 

The Briggs patent was at one time owned by the présent défendant. 
While the défendant was the owner, it notified the complainant that 
a certain machine, which the complainant was then making, infringed 
the patent. The complainant thereupon bought the Briggs patent for 
a substantial sum from the défendant. The machine then inade by 
the complainant and rlaimed by the défendant to be an infringement 
of the Briggs patent was, as to the parts in question under this pat- 
ent, substantially similar to the one now made by the défendant which 
it hère contends does not infringe the same patent. The conveyance 
of the Briggs patent from the défendant to the complainant contained 
full covenants of warranty, one of which was that tlie assignor was 
"the lawful owner of said several letters patent and of the said several 
inventions described therein." The White patent was also owned by 
the défendant and was conveyed to the complainant by the same in- 
strument, and with the same covenants, as the Briggs patent as part 
of the same transaction. 

Only one claim of the Briggs patent is in suit, the tenth, which 
reads as follows: 

"10. The combination with. the feed table, of a comb wheel, mechanlsm 
whereby said wheel Is alternately lowered upon the bank of paper and raised 
therefrom, a presser foot, and mechanlsm whereby said foot is lowered to 
hold the bank of paper when the comb wheel is elevated, and raised to release 
the top sheet when the comb wheel is lowered, substantially as set forth." 

[ Z J That this claim is a valid one the défendant is estopped to deny. 
And this estoppel extends to every structure within the fair mean- 
ing of the language of the claim. Bail & Socket Fastener Co. v. 
Bail Glove Fastening Co., 58 Fed. 818, 7 C. C. A. 498; Babcock 
v. Clarkson, 63 Fed. 607, 11 C. C. A. 351; United Shoe Machinery 
Co. V. Caunt (C. C.) 134 Fed. 239; U. S. Frumentum Co. v. Lauhofï, 
216 Fed. 610, 132 C. C. A. 614. The principle défense is noninfringe- 
ment. It is contended by the défendant — the argument being based 
on the words "substantially as set forth," which form part of the 
claim — that the claim is limited to a construction in which the comb- 
ing wheel and the presser foot alternately carry each other's weight 
and bear upon the paper "in substantially the same transverse line 
across the feeder." (Defendant's Brief, p. 27.) 

In the Briggs machine, the combing roll and the presser foot are 
side by side, both being at the extrême rear of the pile; and they rest 
alternately upon the sheets of paper. The one which is temporarily 
out of action is supported on the other, like a man standing first on 
one foot and then on the other. In the defendant's machine, the presser 
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foot is in ihe same place as in the patent, but the combing wheel is 
some distance in front of it ; i. e., near the middle instead of the rear 
end of the sheet. The two are not supported on each other, but each 
is independently supported, when not in action, by the frame of the 
machine. They act alternately as in the Briggs machine. It is vital 
to the correct opération of the Briggs machme that the hold of the 
presser foot shall be released when the combing wheel is in opération, 
and that when the combing wheel is out of action and the sheet is to 
be drawn forward the presser foot shall come into action. The lan- 
^uage of the claim is broad enough to cover any mechanism embodying 
this alternate action of the presser foot and combing roll. 

This was the interprétation which the défendant itself originally put 
upon this claim. During the negotiations which led up to the sàle 
of this patent the défendant contended that : 

"Clalm 10 covers tbe alternate ralsing and lowerlng of the presser foot and 
alternate lowering and raising of the comb wheel. This is a broad claim, and 
the mode of opération and the devlces therein specifled are essential, as we 
understand It, to the suceessful opération of such a feeder." 

What the défendant wrote and said to the plaintiff whether its state- 
ments be called représentations or threats, established its position as to 
the subject-matter and sçope of this patent. It was from the advantage 
of that position that the défendant sold to the plaintiff. Its statements 
did not relate simply to matters of law as the défendant erroneously 
contends ; they involved important matters of f act ; and they were act- 
ed on by the plaintiff. The plaintiff had a right tp rely on what the dé- 
fendant said as to the subject-matter that was being sold; it does 
not appear that the plaintiff was négligent in doing so. The défendant 
now répudiâtes its former position, and says, in effect, that the plain- 
tiff was simple, or timid, or mistaken, to hâve been influenced by its 
assertions. But we do not think it open to a vendor to play fast and 
loose with the vendee in such fashion. Having, as owner of the 
Briggs patent, stated the bounds of the monopoly thereby conferred, 
in negotiations which led to the sale of it, the défendant cannot, as 
against the person to whom its statements were made, and who acted 
on such statements, be heard to assert a différent position. 

"Parties must take the conséquences of the position they assume. They 
are estopped to deny the reality of the state of things which they hâve made 
appear to exist, and upon which others hâve been led to rely." Swayne, J., 
Casey v. Galli, &4 U. S. 673, 680, 24 L. Ed. 168. 

"It is, accordiugly, established doctrine that whenever an act Is done or 
statement made by a party, whieh cannot be contradicted without fraud on 
his part and injury to others, whose conduet has been influenced by the act 
or admission, the charucter of an estoppel will attach to what otherwise would 
be niere matter of évidence." Davis, J., Dair v. TJnlted States, 16 Wall. 1, 4, 
21 L. Kd. 491. 

See, also, Dickerson v. Colgrove, 100 U. S. 578, 25 L. Ed. 618; 
Schroeder v. Young, 161 U. S. 334, 344, 16 Sup. _Ct. 512, 40 L. Ed. 721. 

We are of opinion that the defendant's original position as to the 
scope of this claim was the correct one, and that, aside from any 
question of estoppel, the claim ought not to be narrowed to the spécifie 
construction shown in the patent, as the défendant now contends. 
There is no question but what the éléments of this claim, so construed, 
are found in the defendant's device. 
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It follows that the défendant has infringed the Briggs patent, and 
that as to this patent the decree of the District Court was right and 
should be affirmed. 

[3] As to the White patent: The successive sheets of paper in a 
pile do not always move forward, under the action of the combing 
roU, exactly the same distance. It is necessary, as has been said, 
that the top sheet should each time be advanced just far enougli to 
be caught properly by the f orwarding roUs or the drawing-in mechan- 
ism of the receiving machine. Without a device to regulate this dis- 
tance, some sheets would be moved too far forward. and some not 
far enough. The necessary régulation is accomplished by a trigger 
actuated by the forward end of the top sheet, which opérâtes mechan- 
ism that throws the combing roU eut of action when the desired point 
is reached by the sheet. This broad idea was old at the time of White's 
invention. 

The claims of the White patent in suit are Nos. 1-4, 6, 9, 21-23. 
It will only be necessary to quote one of them, as the crucial élément, 
"a latching device for holding said feeding device in action," is in 
substance common to ail. 

"1. In a sheet feeder, the combinatlon of a sheet-feeding device, means for 
throwlng said device Into action, a latching device for holding said feeding de- 
vice in action, and mechanical devices for controlUng said latching device by 
the sheet" 

The défendant contends that it does not infringe any of the claims 
in suit because its machine has "no latching device for holdirig the 
feeding device in action." 

In the White structure, the combing roll is suspended on links, 
jointed like the elbow joint of a man's arm. Bending the links lifts 
the combing roll out of contact with the paper. When the links are 
straightened, the roll rests on the paper, being kept there by its own 
weight. Normally the links are kept bent by a spring, and the roll 
(which revolves continually) is ofï the paper. It is put into action by 
a cam which momentarily overcomes the spring, thereby allowing the 
roll to fall upon the paper. The cam goes out of action very quickly, 
before it is time for the roll to leave the paper. The spring, unless 
prevented from doing so, would thereupon pull the roll out of action. 
This is prevented by a "latch" mechanism, which, set by the cam, 
latches the spring, thereby "holding said feeding device in action" 
(daim 1) until the front edge of the sheet of paper reaches and trips 
the trigger. This releases the latch ; the spring is freed, and instantly 
bends the link, which lifts the roll off the paper. The action of the 
cam may be likened to cocking a gun, which is discharged by the con- 
tact of the paper with the trigger. In every one of the claims in suit this 
latch and holding-in-action mechanism is incorporated as an élément. 

In the defendant's machine also the combing roll revolves continu- 
ously, is held by its own weight in contact witïi the top sheet when in 
action, and is put out of action by mechanism controlled by a trigger. 
Hère the resemblance ceases, for the means by which thèse results 
are accomplished are essentially différent in the two devices. In the 
complainant's machine, the combing roll moves up and down in the 
same place. In the defendant's, it has a forward and back movement 
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not found at âll in the other. The trigger of the plaintiff's machine 
opérâtes through comparatively simple mechanism to release the spring, 
whereupon the roll Aies up. The trigger of the defendant's machine 
opérâtes through rather complicated mechanism, which need riot be 
described, to arrest at the proper instant, an inclined plane, called a 
"Hfting foot," in the path of the horizontally advancing combing roll. 
The roll thereupon, owing to its forward movement, slides up the in- 
clined plane off the paper, and goes out of action. Roll and lifting 
foot then retum to their first positions ; the trigger resets itself after 
the sheet has cleared f rom it ; and. the cycle is repeated. 

The central idea of the White machine is a roll which, normally 
held out of contact with the paper by a spring, is dropped into contact 
at the proper time by a cam overcoming the spring, and remains in 
contact because a latching device restrains tlie spring until released 
by trigger mechanism. The central idea of the defendant's machine 
is a roll supported on a cam which is allowed by the movement of the 
cam to falî upon the paper and to remain there until, by reason of 
its forward motion along the paper, it rides out on the lifting, foot. 
There is in the defendant's machine a pawl in the mechanism be- 
tween the trigger and the lifting foot which has a tension spring to 
keep it in engagement with its ratchet. The pawl is controlled by a 
"latch," so called, connected with the trigger. This ratchet and pawl 
control the motions of the lifting foot, and through it the time when 
the combing roll leaves the paper. There is nothing in the complain- 
ant's machine at ail corresponding, with this ratchet, pawl, and lifting 
foot. They are utterly différent in construction and in opération from 
the heavy spring, and its controlling latch, which latch forms an élément 
of the claims in suit. Moreover, as to the pawl, it is the engage- 
ment, not the release of it, which arrests the forward movement of 
the lifting foot and allows the roll to climb out of action. If the pawl 
can be regarded as a latch, it is one which throws the comb wheel out 
of action, not one which, in the language of the claim, "holds it in 
action." ' The so-called "latch" of the defendant's machine holds the 
pawl out of engagement with the ratchet; it has no other control of 
the combing roll, and does not restrain any force tending to lift it. 
It has no effect vAatever to hold the feeding device in action. The 
mechanism by which the feeding device is put into action is whoUy 
independent of this "latch." 

The claims of the White patent relate to mechanism therein de- 
scribed. The "latching device" referred to in them is the latch therein 
used to restrain the opération of the spring and prevent the roll from 
being lifted by the spring, until the proper instant. The words in the 
claim, "holding said feeding device in action," are, standing by them- 
selves, inaccurate. What holds the combing roll against the paper is 
the force of gravity; and it is plain that this is not what the word 
"holding" in the claim refers to. The claim is predicated on a con- 
struction in which there is a force which constantly tends to lift the 
combing roll out of action, and is restrained from doing so by a "latch- 
ing device." The latching device "holds the feeding device in action" 
only by restraining the action of this force. The latching device of 
the patent could not possibly be incorporated into the defendant's ma- 
chine; the resuit which it accomplishes in the plaintiff's machine is 
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brought about în the defendant's machine in a radically- différent man- 
ner. 

The défendant is estopped, as before stated, to deny that the claims 
cover what they purport to cover, and what it asserted they covered ; 
and it is not, under the circumstances disclosed, entitled to close Hmita- 
tion and nice discriminations in determining what that purport is. The 
défendant, however, when owner of the White patent, never claimed, 
so far as appears, that it was entitled to a construction broad enough 
to cover the defendant's présent machine. The utmost it asserted was 
that the claims could not be avoided "if a latch is used for holding 
down the comb wheel," etc. The plaintifif's machine did use a latch 
to restrain a spring, thé release of which by trigger mechanism raised 
the combing roU. In this particular the machine now made by the 
défendant is quite différent, both in construction and mode of opéra- 
tion, from that formerly made by the plaintiff. 

The plaintifif's position is, in effect, that the latch élément in the 
claims in suit, which, as therein described, is for "holding said feed- 
ing device in action," includes ail latch-controUed mechanism for throw- 
ing the feeding device out of action; and this was the view taken by 
the District Court. We are unable to agrée that the claims are entitled 
to so broad a construction. 

[4] We are of opinion, therefore, that the defendant's machine does 
not infringe the White patent, and that as to that patent the decree of 
the District Court was erroneous, and must be reversed. 

The decree of the District Court, so far as it relates to the White 
patent, is reversed, and the case is remanded to that court for further 
proceedings not inconsistent with the opinion passed down this day; 
and the appellant recovers its costs of appeal. 

Rescript. 

We hâve carefully reconsidered the question of costs. Only one bill 
was filed, and a single decree was entered in the court below, from 
which this appeal was taken. The issue upon which the appellant has 
prevailed seems to us of sufficient importance to entitle it to recover 
costs on the appeal. See Northern Trust Co. v. Snyder, 77 Fed. 818, 
23 C. C. A. 480 ; Johnson v. Foos Mfg. Co., 141 Fed. 73, 90, 72 C. C. A. 
105 ; The Steam Dredge No. 1, 134 Fed. 161, 168, 67 C. C. A. 67, 69 L. 
R. A. 293 ; The Horace B. Parker, 76 Fed. 238, 240, 22 C. C. A. 418. 

The appellee, who has prevailed on the Briggs patent, moves that 
the decree of this court be amended by inserting therein an explicit 
statement that the decree of the District Court as to the Briggs patent 
is affirmed. We perceive no objection to such an amendment of the 
•decree, with the qualification made necessary by the fact that since 
the entry of the decree in the court below the Briggs patent has expired. 

It is ordered that the decree heretofore entered be rescinded, and 
that in lieu thereof the following decree be now entered : 

The decree of the District Court, so far as it relates to the Briggs 
patent, is aiifirmed, except that no injunction is to issue for infringe- 
ment of said patent ; the decree of the District Court, so far as it relates 
to the White patent, is reversed, and the case is remanded to that court 
for further proceedings not inconsistent with the opinion passed down 
en November 11, 1915; and the appellant recovers its costs of appeal. 
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WILSON & WILLAKD MFG. CO. et al. v. BOLE et aL 

(Circuit Court ot Appeals, Ninth Circuit. November 8, 1915.) 

No. 2041. 

1. Patents <S=5.312 — Suit roE Infeingement — Btjbden of Proof. 

While It Is the gênerai rule that one who attacks the validlty of a 
patent issued to another must make ont his case by proof beyond a rea- 
sonable doubt, such rule does not apply to the question of prioiity of in- 
vention, where at the time the patent in suit was issued défendant had 
an application pending for the same inveatiou. and the patent was there- 
fore issued Inadvertently, Instead of being put in interférence, as required 
by Eev. St. § 4904 (Comp. St. 1913, § 9449). 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. ®=»312.] 

2. Patents <S=5»62 — Suit for Infrikgement — Pbiority of Invention. 

Evidence considered, and held to shovi^ that défendant, and not com- 
plainant, was the original inventer of the device of the patent in suit, for 
which défendant had an application pending at the tlme such patent was 
Issued. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78; Dec. Dig, 
<®=»62.] 

3. Patents <S='328 — Prioeity of Invention — Undbe-Reamee. 

The device of patent No. 1,080,136, for an under-reamer for oll wells, 
granted to R. E. Bole December 2, 1913, held to hâve been the Invention of 
Blihu C. Wilson, and not of the patentée. 

Appeal from the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Suit in equity by Robert E. Bole and Edward Double agaihst the 
Wilson & Willard Manufacturing Company and Elihu C. Wilson. De- 
cree for complainants, and défendants appeal. Reverâed. 

Raymond Ives Blakeslee, of Los Angeles, Cal., for appellants. 
Frederick S. Lyon, of Los Angeles, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This was a suit for infringement of let- 
ters patent and for an accounting. From an interlocutory decree in 
favor of the plaintiffs, the présent appeal is prosecuted. 

For a number of years last past the appellant Wilson & Willard Man- 
ufacturing Company has been engaged in the manufacture and sale of 
under-reamers and other machinery used chiefly in oil well construc- 
tion. Its place of business is Los Angeles, Cal. The appellant Wilson 
is président and gênerai manager of the company, and for some years 
prior to 1913 the appellee Bole was either an employé of the company 
or intimately associated with the company in a business way. During 
the period in question under-reamers of différent types were manu- 
factured and soid at the shops of the appellant company, but the prés- 
ent controversy involves only a single-piece key which serves as a lock 

4=>For other cases see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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and support for the spring which sustains the bit-carrying rod within 
the body of the reamer. Inasmuch as the novelty or patentability of 
the device is not hère in question, a more detailed description of the 
reamer and its parts is not deemed material at this time. 

On the 19th day of February, 1911, appellee Bole made application 
for letters patent on this single-piece key, and the patent now in suit 
was granted on that application under date of December 2, 1913. On 
the 18th day of March, 1913, the appellant Wilson made application for 
letters patent on the same device. The latter application is still pending. 
It will thus be observed that the Bole patent issued while the Wilson 
application for a patent on the same device was pending in the Patent 
Office. 

The principal question in the case is the single one : Who was the 
inventor of the device in question, and therefore entitled to the patent? 
This, of course, is largely a question of fact. The contention of the 
différent parties may be briefly summarized as f oUows : 

The appellee Bole testified that in the month of Septeniber, 1908, he 
went from Los Angeles to Maricopa to take temporary charge of the 
shops of the Sunset-Monarch Oil Company at that place ; that bef ore 
he arrived at Maricopa the superintendent of the Monarch Company 
had sent a man from San Francisco to fill the position ; that one Heber, 
gênerai foreman of the Monarch Ccmipany, thereupon agreed to pay 
the witness the expenses of his trip and give him an order for a reamer 
and a Bole spear ; that bef ore giving the order for the reamer Heber 
informed the witness that his company had had so much difficulty with 
the reamers manufactured by the appellant company in the past that 
they did not désire to use them f urther ; that the witness explained to 
Heber- that this difficulty could be overcome by certain changes, and the 
witness then made a sketch of the key or device now in controversy, 
showing how the key could be driven in place from the side of tlie 
reamer, and removed by driving a drift under one end of the key, and 
then driving the key out from the opposite end ; that with this change 
in contemplation Heber gave the order for the reamer; that at the 
same time and place the witness also explained the device to one Adams, 
a machinist in the employ of the Monarch Company; that an order 
for the reamer with thèse changes outlined was mailed to the appellant 
company at Los Angeles, or at the résidence address of one Willard, a 
représentative of the company ; that this letter contained sketches and 
a f uU description of the key or device ; that the witness returned to Los 
Angeles in the course of a week or ten days, and thereafter had nu- 
merous conversations with the appellant Wilson concerning the new 
key, but Wilson ref used to adopt his suggestions or to use the key ; that 
in the early part of 1911 the appellant company was having trouble 
with its reamers because of the difficulty of taking them apart, and its 
sales were falling off ; that the witness again asked Wilson why he did 
not adopt the suggestions contained in his letter from Maricopa, and 
the matter was taken up and the key in controversy was then manufac- 
tured and installed under the direction and supervision of the witness. 
Bole is corroborated by Adams and Heber as to what transpired at 
Maricopa, the latter witness testifying by déposition. Each witness 
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prepared a sketch such as was exhibited to him by Bole at Maricopa. 
The witness Willard testified that he received the Maricopa letter, and 
thought it suggested some changes in the reamer, but what the changes 
were he could not recall. The appellees also ofïered in évidence a 
sketch of the single-piece key and a lever or other device for removing 
the same, bearing date January 27, 1911, and witnessed by two wit- 
nesses. Another witness for the appellees testified that some time dur- 
ing the manth of February, 1911, he overheard some discussion between 
Bole and Wilson over the removal of the key, and saw Bole remove it 
by driving an old file under one end of it. 

On the other hand, the appellant Wilson testified that the idea of 
using the single-piece key occurred to him as far back as 1906 or 1907 ; 
that on the 26th day of January, 1911, his company received an order 
from the Pacific Iron Works of McKittrick for one of their old-style 
reamers, the manufacture of which had been discontinued some years 
before on account of the weakness of some of the parts ; that he then 
took up the question of the adoption of a new key, and after making 
sketches and considering the matter for some time, and discussing the 
subject with his brother, he called some of the employés of his com- 
pany together during the first days of February, 1911, to get their opin- 
ion as to the best form of key to adopt; that the présent form 
of key was there agreed upori, and was soon thereafter manufac- 
tured in the shops of the appellant company under his direction 
and supervision, and has been in gênerai use ever since. The wit- 
ness further testified that he had at no time received any informa- 
tion from the appellee Bole concerning the new key, except a sug- 
gestion at the February conférence as to the manner of removing it. 
The witness further testified that the mode of removing the key by 
driving a drift under one end of it was first discovered by one of his 
employés some time after the key was manufactured and installed. 
This witness is fully corroborated by those présent at the February 
conférence to the extent that the form and nature of the device was 
there discussed, and that the appellant Wilson then had in his posses- 
sion sketches of the présent key. He was further corroborated by the 
testimony of two witnesses to the effect that the mode of removing the 
key was first discovered by one of his employés. 

[ 1 ] There are many other matters discussed in the testimony, some 
wholly immaterial, but the foregoing is a fair summary of the principal 
testimony in the case. On thèse facts the appellees contend that the 
burden is upon the appellants to establish their case beyond a reason- 
able doubt in the face of the patent, and that, the court below having 
decreed in their favor on conflicting testimony, this court should not 
interfère. The appellants; on the other hand, controvert this rule of 
law, and contend that in any event the overwhelming weight of the testi- 
mony is in their favor. 

The gênerai rule that a person who attacks the validity of a patent 
issued to another must make out his case by clear and satisfactory 
proof, or by proof beyond a reasonable doubt, will not be gainsaid. 
But this rule is founded in reason. It présupposes an adjudication by 
the Patent Office of every fact essential to the validity of the patent, 
227 F.— 39 
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and one who attacks that adjudication in a collatéral proceeding must 
establish his claim by clear and satisfactory proof, or, as is often said, 
by proof beyond a reasonable doubt. But where it appears that there 
bas been no such adjudication by the Patent Office, as where the patent 
has been issued through inadvertence or mistake, the reason upon which 
the rule is founded ceases, and the rule ceases with it. Section 4904 of 
the Revised Statutes (Comp. St. 1913, § 9449) provides that: 

"Whenever an application is made for a patent whlch, In the opinion of the 
Commlssloner, would Interfère wlth any pendlng application, or wlth any 
unexplred patent, he shall give notice thereof to the appUcants, or applicant 
and patentée, as the case may be, and shall direct the primary examiner to 
proceed to détermine the question of priority of invention." 

Instead of declaring an interférence between the Bole and Wilson 
applications to détermine the question of priority of invention, the 
Patent Office inadvertently issued the Bole patent. It would be il- 
logical in the extrême to now hold that such a patent casts upon Wil- 
son the burden of proving his case beyond a reasonable doubt, where- 
as, if the same inadvertence had resulted in the issuance of a patent 
to Wilson, the like burden would fall upon Bole. On the contrary, 
it has been repeatedly held by the Patent Office and by the Suprême 
Court of the District of Columbia, in interférence cases, that a patent 
issued through inadvertence or mistake casts no such burden upon the 
party claiming against it. 30 Cyc. 894, and cases cited. The equity 
and justice of this rule is apparent and should control hère. The fact 
that the trial court decreed in f avor of the appellees on conflicting tes- 
timony is entitled to considération ; but if this court is convinced that 
the decree is erroneous, after giving due weight and considération to 
the superior advantages possessed by the trial court, a reversai must 
follow. 

[2] There are many inhérent weaknesses in the case made by the 
appellees. The failure on the part of Bole to perfect his invention 
or reduce it to actual practice from September, 1908, until February, 
1911, has not been satisfactorily explained. The pressure of other 
business was the only explanation offered, but in view of the simplicity 
of the device this explanation is far from satisfactory. Indeed, Bole 
never perfected his invention, or reduced it to practice at ail, for the 
overwhelming weight of the testimony shows that this was done in 
the shops of the appellant company, by its employés, at its expense, 
and under the direction and supervision of the appellant Wilson. The 
fact that Bole permitted the appellants to manufacture and sell the 
device for a period of nearly 2 years without objection or protest, and 
did not file his application for a patent until 41/2 years after his al- 
leged discovery, and not until after he had difficulties with the ap- 
pellants over the settlement of an account, likewise tells against him. 
The sketch of January 27, 1911, is a peculiar and suspicions pièce 
of évidence. It is on a pièce of tracing paper of small dimensions, 
evidently eut from a larger pièce. The date, "January 27, 1911," ap- 
pears twice across the top of the sketch; then appears a sketch of 
the single-piece key and a lever or other device for its removal. Be- 
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neath thèse are the words : "Key remover for new reamer if adopted." 
At the bottom appear the words: "Robert E. Bole, Inventor, Jan. 
27th, 1911." The sketch and above writings are in indelible pencil, 
while across the center in ink are the words : "Witness — W. H. Fahne- 
stock. E. E. Grigsby." 

Bole testified that he fully explained this sketch to Eahnestock and 
Grigsby at thé time they witnessed the same. Eahnestock and Grigsby, 
on the other hand, testified that they had no recollection whatever of 
any such explanation, or of seeing the sketch until long after its date, 
or that they had signed it, although admitting that the signatures were 
probably genuine. Eurthermore, the difficulty of removing the key 
seems at ail times to hâve been an obstacle in the way of its adoption. 
It is now conceded on ail hands that driving a drift under the end of 
the key, and then driving the key out from the opposite end, is the 
simple and expéditions way of accomplishing that resuit, and if this 
was a part of Bole's original discovery in 1908, why should he be mak- 
ing sketches of levers for that purpose in 1911? This sketch is im- 
portant, if genuine, because it would at least show that Bole had 
knowledge of the invention as early as Januafy 27, 1911, and before 
the conférence of Eebruary, 1911 ; but we are far from convinced that 
the sketch is genuine, or what it purports to be. 

The appellees criticize the testimony relating to the conférence of 
Eebruary, 1911, because of certain discrepancies in the testimony of 
the différent witnesses as to how the conférence was called, what 
was said, who was présent, when and where the conférence was held, 
etc. Thèse minor discrepancies tend to strengthen rather than weak- 
en the testimony. The witnesses were testifying to what transpired 
more than four years before the trial, and if they ail agreed upon 
every détail it would afford strong and convincing proof that their 
testimony was prearranged. But whether it be called a conférence or 
not, and whether it was called or not, the testimony shows beyond con- 
troversy that this form of key was discussed by Wilson and some 
of his associâtes and employés in the shop or office of the appellant 
Company early in Eebruary, 1911, and that Wilson at that time had in 
his possession sketches of the key. We think the testimony shows 
with equal certainty that the appellee Bole was présent at that confér- 
ence, and his déniai of that fact does not strengthen his testimony in 
other respects. The testimony of Heber and Adams is not convincing. 
They are both very friendly to the appellee Bole, the latter admitting 
that he would go a long way to help him out. And in this connection 
it is a significant fact that while Heber refused to order a reamer, 
except on the strength of the changes suggested by Bole, yet the 
reamer delivered was of standard make without a change of any kind. 
If there was any explanation by either of the appellants as to why 
the order was not filled as sent in, or if there was any objection or 
protest by Heber or his company because of that fact, the record is 
silent in regard thereto. The testimony of the witness Willard in re- 
lation to the Maricopa letter is so uncertain and contradictory that it 
is of little, if any, value. A further review of the testimony would 
unduly extend this opinion, but suffice it to say that a careful examina- 
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tion of the record convinces us that the appellant Wilson was the 
inventer, reduced the device to practice, and was entitled to a patent. 

We tnight say in this connection that after the issuance of the Bole 
patent an interférence was declared in the Patent Office between it 
and the Wilson application. A hearing was had on that interférence 
before the Examiner of Interférences. The parties were represented 
by the same counsel, and substantially the same witnesses were ex- 
amined. The record in this case shows that there was no controlhng 
différences between the testimony before the Patent Office and before 
the court below. After a careful review of the testimony, the Ex- 
aminer of Interférences found that Wilson, and not Bole, was entitled 
to a patent. An appeal was taken from that décision to the Examinera 
in Chief, where the testimony was again reviewed, and the décision 
of the Examiner of Interférences affirmed. An appeal has been taken 
from the latter décision to the Commissioner of Patents, where the 
matter is now pending. The first décision was prior to the décision 
in the court below, but the décision on appeal was of a later date. Had 
a final décision been reached in the interférence proceedings in the 
Patent Office, that décision would be controlling in a large measure 
upon the courts. But what, if any, effect should be given to the déci- 
sions of the Examiner of Interférences and the Examiners in Chief 
in the présent state of the record, we will not inquire, further than to 
State that their conclusion upon the facts is in fuU accord with our 
own. 

In view of the conclusion we hâve reached on the merits of the case, 
we will not discuss or consider the admissibility of the Heber déposi- 
tion. 

The decree is reversed, with directions to dismiss the bill. 
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OHEATHAM ELECTRIC SWITOHING DEVICB CO. v. BROOKLYN RAPID 

TRANSIT CO. et al. 

(District Court, B. D. New York. October 16, 1915.) 

1. JuDGMENT <©=>707 — Bes Judicata — PHicKiTir or Paeties. 

A decree is net res judicata as between other parties than those who 
were involved in the suit, unless prlvity in the way of succession to légal 
burdens is shown. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. § 1230; Dec. 
Dig. <g=3707.] 

2. Patents <S=3328 — Infringement — Switch-Operatino Mechanism. 

The Cheatham patent, No. 612,702, for an electrlcally controlled swltch- 
operating mechanism for raihvays, claim 3, held not infringed by the de- 
vice of the CoUins patent, No. 1,152,791, granted after interférence pro- 
ceedings, in which Cheatham claimed the Invention aa new and as hls own, 
thus admitting the limitation of the claim in suit. 
8. Patents ©=237 — Infringement — Equivalent Parts. 

Similarity of resuit is not the test of equivalency. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 374, 375; Dea 
Dig. <S=5237.] 

In Equity. Suit by the Cheatham Electric Switching Device Com- 
pany against the Brooklyn Rapid Transit Company, the Brooklyn 
Heights Railroad Company, the Nassau Electric Railroad Company, 
the Brooklyn, Queens County & Suburban Railroad Company, and the 
Transit Development Company. On final hearing. Decree for défend- 
ants. 

See, also, 194 Fed. 963, 114 C. C. A. 599; 197 Fed. 563; 209 Fed. 
230, 126 C. C. A. 297 ; 226 Fed. 495. 

O. Ellery Edwards, Jr., of New York City, for plaintiflf, 
Thomas J. Johnston, of New York City, for défendants. 

CHATFIELD, District Judge. This action is based upon claim 3 
of patent No. 612,702, issued October 18, 1898, upon an application 
filed March 12th of thàt year. The claim is as f ollows : 

"3. In an electrlcally controlled switch-operatlng mechanism, the comWna- 
tion with a trolley wire and trolley wheel, and a double solenold havlng a 
core armature connected with the switch point rail, of parallel contact strips 
supported at opposite sldes of the trolley veire and havmg upward-Inclined 
ends, one of said strips being Intégral throughout and the other belng divided 
into three sections, an electro-magnet having a spring armature and tv^o 
contact plates for said armature, the vyinding of said electro-magnet being 
connected with the trolley wlre and with the intégral contact strip, a wire 
Connecting the spring armature with the middle section of the divided con- 
tact strip, and wires Connecting the contact plates of said spring armature 
with the windlngs of the double solenoid, substantially as described." 

The same claim of this particular patent and claims 1, 2, and 4 of 
patent No. 917,541, issued April 6, 1909, to Mr. Cheatham, for an im- 
proved form of the same sort of device, were the basis of a suit in this 
court, tried with a jury, against the Transit Development Company, one 
of the défendants herein. Verdict therein for the plaintiflf was affirmed 
upon appeal. 194 Fed. 963, 114 C. C. A. 599. 

<S=P'or other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexa» 
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[ 1 ] One of the questions seriously urged by tlie plaintiff in this case 
is the proposition of res adjudicata. It may be assumed that a patent 
adjudicated valid in a prior action will be considered as valid in an 
action between the same parties. In any other action before the same 
court, where the issues and the testimony présent substantially the same 
questions as those previously decided, the previous détermination would 
be taken as conclusive, unless some previously unnoted error or omis- 
sion is presented for considération. But in the latter case examination 
of the issue is not beyond the right of the court, as it would be if the 
question presented by the record had been finally adjudicated between 
the parties. 

This proposition was discussed in connection with an action by the 
plaintifï herein to collect damages for infringement by the use of more 
of the devices held as inf ringements in the first action (in 197 Fed. 563) 
and to extend that decree to cover alleged violation of the injunction by 
the use of the switch (which is the basis of the présent action and which 
is known as the "type 15 switch") by the various roads comprising the 
Brooklyn Rapid Transit system in the borough of Brooklyn. 

A motion to dismiss for all.eged lack of jurisdiction over parties de- 
fendant in the second action was discussed in a décision reported in 191 
Fed. 727. Decree in that action was based upon an opinion reported 
in 203 Fed. 285, and affirmed in an opinion reported in 209 Fed. 230, 
126 C. C. A. 297. It will thus be seen that much discussion of thèse 
patents and of the relation of the parties has already been had both in 
this and the appellate court. 

Much point has been made in this action because certain additional 
défendants, ail of whom are intégral members of the system which is 
controlled or leased and operated by the Brooklyn Rapid Transit Com- 
pany, are made défendants in an endeavor to bring into the one suit ail 
of the devices under opération on tlie various street railroads in the 
borough of Brooklyn. If the question were important, it would be 
easy to hold, upon the évidence before the court, that identity of infor- 
mation, responsibility, and management was sufficiently shown to hold 
ail of thèse parties, in the absence of new issues or newly discovered 
évidence, to any légal effects flôwing from the existence of the judg- 
ments in the previous suits. On the other hand, there is suflicient 
différence in the corporate identity of the parties to this action, so that 
entirely différent corporate responsibilities might follow as to liability 
for the différent parts Oif the judgment. 

A decree is not res adjudicata as between other parties than those 
who bave been involved in the preceding litigation, unless privity in 
the way of succession to légal burdens is shown. The plaintifï has in- 
cluded the Transit Development Company (former défendant), and 
added the Brooklyn Rapid Transit Company, which appears to control 
or direct the activities of the constituent corapanies. It has also includ- 
ed ail of thèse companies by which the switches are used, in order to 
prevent évasion of responsibility. In so doing, it seeks to unité in one 
action ail the alleged inf ringing devices, and to be able to show profits 
to the défendants, as well as damage to the plaintifï, from each device. 
It is thus avoiding multiplicity of suits, and, as has been stated, the 
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relations of the parties are such that their rights can be disposed of in 
the one action, particularly where the use of the devices is made sub- 
stantially one by the participation of the Transit Development Company 
and the Brooklyn Rapid Transit Company, and where comrnunity of 
knowledge is established. 

But any of the new défendants could raise the separate issue of non- 
infringement, and any of thèse défendants must be allowed to try the 
case, and to urge ail the défenses, as if it had been sued independently 
of those défendants who were directly concerned or participated as 
parties in the preceding action. 

But, though some of the défendants can therefore be heard upon 
the issue of vahdity of the patent in suit, it makes no substantial différ- 
ence in the présent case and upon the présent record. Upon similar 
testimony to that presented in the former action, so far as this issue is 
concerned, and upon the presumption of the patent, the same resuit 
must be reached, while the court has also to take into account the fact 
that, in a suit iiî this court, this patent has been held valid. Further 
than this, the validity of the patent and of claim 3, so far as it is based 
upon an invention and that this invention was that of Mr. Cheatham, is 
not seriously contested. 

[2] The défense of invalidity is restricted to an attempt to narrow 
claim 3, with which we are concerned in this action, so as to exclude 
the structure used by the défendants herein, and thus to avoid the 
charge of infringement of that particular claim as so construed. 

Again, the plaintiiif claims that the décision of the trial before the 
jury renders this question res adjudicata against ail the présent défend- 
ants. But on this point the question of res adjudicata présents a slight- 
ly différent issue. 

It is contended by the plaintifï that the previous trial decided this 
patent to be a pioneer patent, and that the présent défendants are bound 
thereby. As was pointed out in the décision in 197 Fed. 563, the ver- 
dict of the jury, in gênerai form, upon ail the issues presented, even 
against the same défendants, left to the court tlie right to détermine 
just how far an issue had been presented to the jury and just what the 
efïect of the détermination of that issue might be. 

In the former case before the jury, even though it be assumed that 
the issue of validity of claim 3, and the issue of its originality as defined 
and explained in the sensé of a basic or pioneer patent, may hâve been 
disposed of in the plaintifï's favor, nevertheless the interprétation of 
what those terms mean, just what is covered by that daim as a basic or 
pioneer claim, and just what structure would infringe it in that sensé, 
is entirely open, unless the device is identical with that involved in that 
action. When we consider this question, we come down to exactly the 
same proposition which has been litigated by the défendants and which 
is involved in the question of infringement herein. 

The court is prepared upon the présent record to find that in so far 
as Mr. Cheatham devised a mechanism for throwing a switch point, by 
means of ground solenoids practically controlling or moving the switch 
point, in so far as he transmitted the current to those solenoids from an 
insulated section of the trolley wire, to which he communicated an elec- 
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trie current by the closing of a circuit with the flanges of the trolley 
wheel, and in so far as he planned to hâve the trolley wheel, when per- 
forming this function, separated or insulated f rom other portions of the 
trolley wire (either by running the trolley wheel down a shoe or incline, 
so that it was out of contact with the trolley wire itself , or by maintain- 
ing the trolley wire in a lifted position, where the trolley wheel would 
be out of contact with it), when he so proportioned the parts of his 
de vice that a solenoid would. be opéra ted by the quantity of current nec- 
essary to furnish motor power to the car, but not by the quantity of 
current that would be continually passing for the use of the lights and 
heaters, when he contemplated securing a uniform opération or move- 
ment of the switch by the application of the motor current, when the 
trolley wire was upon the so-called insulated or separated section of the 
parts (takîng the place of the trolley wire for the purpose of fumishing 
current to the car and also of working the switching device), and when 
he thus made it possible to always operate a switch for a curve by pass- 
ing over a particular section with power on, and to make it possible to 
always leave the switch set for the straight track when passing over 
that particular section with motor power ofï the controUer, he was 
utilizing and applying ideas that in combination were shown by no one 
of the patents in the prior art. 

Much discussion bas been devoted by the experts to such patents as 
Goetz, No. 489,944, which illustrâtes a device having two sections of 
insulated track connected electrically each with one of two solenoids 
moving the switch point in opposite directions. Likewise two separate 
sections of the trolley wire may be so insulated from each other that 
while passing under either one, if the motor current be on the car, elec- 
tricity will be sent through the section of the track upbn which the car 
rests and move the point the corresponding way. If the car be moved 
over that track without current, the point will not be moved, but would 
be moved in the opposite direction by the use of current when the car 
is under the second or différent section of the trolley wire. It will be 
seen that this would not operate if the motorman cannot use power at 
the précise point required, and would be of no avail if some preceding 
or succeeding car or vehicle interfères with his f ree movement. 

The Stone & Webster patent, No. 511,173, of December 19, 1893, 
showing a set of magnets closing or opening the switch for the curve, 
according to the use of a current of greater or less intensity, by the 
motorman, when within a certain limited area under thé trolley wire, 
cannot be operated by having the motor current entirely on or entirely 
off, but does show the idea of sélection of the solenoid by having prés- 
ent a weak or strong current as the case may be. 

Another patent cited, showing the opération of the switch with the 
current entirely on or entirely off, is the Hearn patent. No. 543,181, of 
July 2Z, 1895 ; but this requires the motorman to be able to see the 
switch point and to move it, when passing under a certain section of the 
trolley wire, by applying current at that time, if he wishes to move the 
switch point. 

It is unnecessary to discuss the difficulties attendant upon maintaining 
switch points so that they can be seen under ail conditions of weather 
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and dirt, or the difficulties connected with the necessity of having the 
motorman operate the switch while at a certain portion of the track and 
at the same time see which way the switch point is working. 

A number of other patents, which illustrate the diiïerences between 
overhead and underhead trolley construction, raise somewhat the same 
questions, but none of them completely embody the ideas of the Cheat- 
ham patent. It would seem, therefore, that Cheatham was the first 
person to practically use what is called a "shunt circuit" to set the con- 
tact point (or sélect the contact point) to throw the switch by means of a 
solenoid, and to transmit this shunt circuit f rom a portion of the insu- 
lated section of wire, which the motorman could easily see, and while- 
under which nothing more would be required than to hâve his motor 
current on or ofif. 

As was stated in the charge to the jury in the preceding trial, a patent 
covering that idea would be a pioneer patent, if the art of making elec- 
tric switches was based upon and foîlowed the use of thèse gênerai 
ideas. Such a patent would not hâve to be basic, to the extent of de- 
pending upon one sole, original conception,, which was set f orth in and 
which substantially comprised the entire claim of invention. The idea 
of Cheatham's patent was not a method patent. The turning of a 
switch point by means of transmitting electric current was old. The 
idea of insulating a section of the wire, so as to send a current only 
when the car was under the insulated section, was old. The idea 
of having the switch point turn or move when the current was on, 
and not move when the current was off, was old. But the combination 
of thèse features, and the application of the "current on" and "current 
off" principle to a device which would automatically or always send an 
electric current to make connection, so as to set the switch point in the 
desired position, by merely having the current on or ofï (whether or 
not the switch point had previously been in the desired position) was 
first shown in the Cheatham patent. 

In the absence of the file wrapper, it is impossible to tell how 
broadly Mr. Cheatham sought to describe any mechanical instrumen- 
tality in the form of an insulated applia.nce (to take the place of a 
section of the trolley wire) with the necessary connections to send 
the requisite currents to accomplish the desired resuit. But, as the 
patent was issued, claim 3, which is in suit, seems to be the broadest of 
the claims which were allowed over the prior art. This claim bas ir. 
it a number of features admittedly those of the prior art. The use 
of electricity to operate the mechanism, the use of the trolley wire 
and the trolley wheel to carry the current, of the solenoid connected 
with the switch point, of an electro-magnet, producing a contact when 
desired, wire connections between the varions parts as required, 
and séparation of the strips so as to insulate from each other (or 
séparation of a strip into parts so as to insulate the various portions), 
and a physical inclining or turning up of the end of some strip to 
guide the trolley wheel, are ail shown in the différent patents of the 
prior art. But the combination described in claim 3 was new. 

During the course of the trial an illustrative model called "type 14," 
which was the form of device charged to be an infringement in the 
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action tried bef,ore the jury, vvas used by the experts on both sides 
as a physical embodiment of claim 3. Examination of the physical 
exhibit, consisting of the record on appeal in that action, for the 
purpose of determining what were the issues and the subject-matter 
of that suit, accurately identifies the device which was tHere under 
considération, and the détermination of the appeal, affirming the 
verdict of the jury, sufficiently fixed as a matter of law the hkeness 
of that device to that described in claim 3 of the patent in suit. 

Objection has been made by the défendants to the use of this 
illustrative model; but, as has been said, both experts, accepting 
the détermination of the previous action as authority therefor, made 
their comparisons in the présent suit between this exhibit and the so- 
called type 15 switch of the défendant companies. No légal rights 
of| the défendants seem to hâve been invaded thereby, 'and the con- 
venience of so doing (instead of carrying the examination back to 
another set of exhibits, with further complexities introduced by other 
détails of construction) made it seem unnecessary to require the 
plaintiff to add to tlie record by either bringing in or substituting the 
Cheatham exhibit of the previous action. The fact that both experts 
were able to use the No. 14 switch as an illustrative model shows that 
no accurate basis exists for objection on this point. 

The device known as type 15 is: 

"An electrically controUed switch-operating mechanlsm" combined "with 
a trolley wire and trolley wtieel and a double solenoid having a core armature 
eonnected with a switch point rail," • * * "an electro-magnet," * » ♦ 
"two contact plates" for the sending of current to "the windings of the 
double solenoid" by means of wires, • • * the "winding of said electro- 
magnet being eonnected with the trolley wire and with the" contact strip. 

The points of différence between this device and the exact language 
of claim 3 arise f rom the words : 

"Parallel contact strips supported at opposite sldes of the trolley wire 
aud having upward-incliued ends, one of said strips being intégral throughout 
and the other being divided into three sections," and "an electro-magnet hav- 
ing a spring armature and two contact plates for said armature." 

In claim 3 the winding of the electro-magnet is eonnected with the 
intégral contact strip, and a wire connects the spring armature with 
the middle section of the divided contact strip. It is, of course, évi- 
dent that, if thèse contact strips do not exist in this form, the wir- 
ing could not be thus accurately described, and on this poirrt substan- 
tially rests the défendants' claim of noninfringement. 

In the plaintiff's structure, when the trolley wheel reaches the sec- 
tion where the switching device takes the place of the trolley wire, 
or where the switching device is attached to tlie trolley wire, the wheel 
is drawn f rom the trolley wire by the inclined ends of two strips, one 
on each side of the trolley wire. Thèse need not be insulated from the 
trolley wire, unless eonnected with the next sections of the strips, 
but at some point in proceeding on this incline the trolley wheel leaves 
the trolley wire. In the défendants' structure, the trolley wheel is 
guided by the ends of two strips, or of a plate extending on both sides 
of the trolley wire, and at some point in the incline leaves the trolley 
wire. 
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In both structures it follows the two strips or the two edges of the 
single strip, as the case may be. In the Cheatham structure, one of 
the strips at this point is insulated so that no current reaches it unless 
it passes through the trolley wheel. In the défendants' structure, the 
entire strip receives current, and as the trolley wheel passes along 
the strip it raises the strip by the spring of the trolley pôle, so that 
after a short distance the trolley wheel again runs up into contact with 
the trolley wire. In the Cheatham structure, after having passed be- 
yond this middle or operating section, the wheel runs up ends inclined 
for the purpose, to again come in contact with the trolley wire. 

In the Cheatham structure, one .side of this middle or operating 
section — that is, one strip — is in electrical contact with the trolley wire; 
but of course the opposite section is not in contact and receives no 
electricity unless through the trolley wheel, and can send no current 
through the armature with which it is connected by wire, and hence 
to either solenoid, unless the trolley wheel is upon this section and is 
forming a conductor for the current. 

In the défendants' structure, current is always présent and ready to 
pass from both sides of the single strip forming this middle section 
(or, conversely, current is drawn through a wire connection, which 
passes through the magnet to this section and hence into the trolley 
wheel whenever the wheel is upon this part of the structure), if con- 
nection is made through the car controîler, so as to allow the motor 
current to pass. 

In other words, being electrically connected, the trolley wire, the 
wiring of the magnet and the section against which the trolley wheel 
is pressing hâve the same potential, and current will pass when the 
trolley wheel is connected with the ground. 

In Cheatham, however, the potential is not the same between the 
middle portion or "dead" part of one contact strip and the "live" 
portion of the other contact strip (which is connected with the trolley 
wire through the wiring of the magnet) uritil the trolley wheel fur- 
nishes the electrical connection. A spring armature may, of course, 
be replaced by an armature so arranged as to operate by gxavity, in 
the same way in which the spring would move the arm, and in the 
type 14 a gravity armature is used. 

When, however, in the Cheatham device the trolley wheel transmits 
current (either motor current or heating current) from the live section 
to the insulated section, this current is carried by a wire to the arma- 
ture and through the contact point then in connection to one of the 
solenoids. So Cheatham provides against waste by sending a cur- 
rent only during the time that the trolley wheel is présent. In the 
type 15 switch the current is sent only after the trolley wheel raises 
an arm and establishes contact. 

If while, under the Cheatham switching device, with the current off 
the trolley wheel, the motorman wishes to back up the car, and for this 
purpose turns on the current, he will leave the switch set for a curve, 
or set it for a curve. Upon again coming under the section, he may 
set the switch or not according to the way he manipulâtes his con- 
troîler. In the défendants' device, inasmuch as the operating section 
is ail of the potential of the trolley wire, and as, of course, no cur- 
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rent is passing from the mère présence of the trolley wheel, no effect 
is produced either by the movement of the trolley wheel on or ofF the 
sertion; or by the turning on or off of the current while the wheel 
is upon that section, unless there is a change in the position of the 
section itself. 

This is illustrative, rather than distinctive or distinguishing. But 
the next step in the progress of the car produces a différent resuit. 
In the Cheatham structure, the car at any time in its progress along 
the operating section of the device will throw the switch by the prés- 
ence of a motor current for the car. At any point, also, it will set 
the switch point for a straight track by sending a weak (or lighting 
current) if the controller is off. 

In the défendants' structure the présence or absence of the current 
makes no différence, until an independent step has intervened. By the 
raising of the arm or section, under the pressure of the trolley pôle, 
an oscillating contact fînger is tilted against a contact block. The 
lengths and angles of the parts allow this finger (when free) to tilt 
in but one direction. When contact is thus made, and the current 
passes to the solenoid connected with this contact point, the switch 
point will be moved or held in the position for a straight track, if 
the car controller is off. But if the motorman be taking motor cur- 
rent at the time that the force of the trolley pôle lifts the arm, this 
current will be drawn through the wiring of the magnet which is con- 
nected to the operating section of the device, and the passage of this 
current will move the core of the magnet, so as to physically inter- 
pose it in the way of the movable finger which is about to be tipped 
by the lifting of the section. 

This core thus interfères so as to tip the finger in the opposite direc- 
tion, and thus to send the current through the opposite solenoid, and 
to set or maintain the track for the switch. It foUows that in the de- 
fendants' structure the use of a trolley wheel with a nonconducting 
flange upon one side, as well as the use of a point (or toe) upon the 
core of the magnet, made of nonconducting material, would hâve no ef- 
fect upon the opération of the device, as no current passes or is trans- 
mitted through thèse points, while in the Cheatham device, as shown 
in the illustrative model, current must pass from one side to the other 
of the trolley wheel and must pass through the part moved by the 
magnetic action of the magnet. 

It is évident that, for ordinary purposes, a movable core, which is 
the idea of a solenoid, and a movable armature attracted or repelled 
by the magnetic force, are équivalents in effect; but the défendants 
contend that in this instance the différence between the so-called sole- 
noid and the so-called relay, with an armature proper, shows a différ- 
ence in principle of the entire device. 

Upon a strict reading of claim 3, this contention would seem to be 
well taken. The défendants do not seek to avoid the présence of the 
electric current in the entire section with which the trolley wheel cornes 
in contact. They employ an outside or independent means (like the 
Eaton patent, No. 622,133) to establish an electrical contact by which 
the current from the trolley wire is sent to one solenoid, and not the 
other. When the trolley wheel is to use current, they take advantage 
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of that current to interfère with (by moving a magnetic core) the mov- 
able finger before the trolley wheel reaches it, and thus change tlie 
action, so as to send the same current to the différent solenoid. 

In Cheatham the parts are so arranged that the trolley wheel must 
send a current. If current is being taken from the switching device 
for the car, then this current is sent directly to the solenoid to operate 
it in the desired direction, and this current, as it passes through the 
magnat, also sets the armature. If no motor current is to be taken by 
the trolley wheel, then a current will still be sent through the trolley 
wheel, so as to establish or maintain the switch point exactly as if the 
trolley wheel were running on the trolley wire, instead of a switching 
device. 

The statement of thèse différences, however, emphasizes the chief 
point of likeness between the two structures. Both make use of 
electric current which will pass by the establishment of electrical con- 
tact. This contact dépends upon a sélection by the motorman, merely 
tetween having power off and power on when at a certain point in 
the track. Both devices use the strong motor current to actuate the 
core of a magnet and to arrange by its movement the necessary form 
of electrical contact to be used when the motor current is on the car. 
Both sides hâve cited cases as to the meaning of the term "équivalents" 
and as to the range that should be given to a patentée in claiming équiv- 
alents for the exact parts stated in the patent. 

In O'Reilly v. Morse, 15 How. (56 U. S.) 62, 14 L. Ed. 601, the Morse 
patent for a telegraph, which was evidently a pioneer patent, was 
îimited to the form of claims chosen by the inventer. In the case of 
Westinghouse v. Eoyden Power Brake Co., 170 U. S. 537, 18 Sup. 
Ct. 707, 42 L. Ed. 1136, the patentée was held to the claims of the 
patent, rather than to the ultimate appréciation or breadth of idea 
involved in his original concept. 

[3] It is évident that similarity of resuit is not the test of equiva- 
lency. Dey Time Register Co. v. Bundy (C. C.) 169 Fed. 807, affirmed 
178 Fed. 812, 102 C. C. A. 260; Knapp v. Morss, 150 U. S. 221, 14 
Sup. Ct. 81, 37 L. Ed. 1059; Wollensak v. Sargent, 151 U. S. 227, 
14 Sup. Ct. 291, 38 L. Ed. 137. The effect ôf treating Mr. Cheatham 
as a pioneer in a Iimited sensé présents a situation like that in Groth 
V. International Postal Supply Co., 61 Fed. 284, 9 C. C. A. 507, and 
în McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 
SOO, which will be cited more particularly upon a succeeding point. 

From the standpoint of resuit and of mechanical effect, the solenoid 
of type 15, with a nonconducting toe, to trip a movable contact pièce, 
is the équivalent of a relay magnet attracting a spring or gravity 
armature, which takes the place of the movable finger in transmitting 
current to two contact points. The sending of a motor current at 
one time and a lighting current at another, through the trolley wheèl 
as a conductor, is in the same sensé équivalent to sending thè motor 
current to one solenoid and the lighting current to another solenoid, 
by a sepârate conductor, when the trolley wheel arranges the con- 
•ducting member instead of| forming the same. 

A single contact strip, with a movable member to start the forma- 
tion of the contact, is the équivalent of a member composed of two 
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parts placed parallel to each other, and with one of thèse parts used 
in the same way that the movable member accomplishes the resuit by 
other parts in the type 15 switch. 

But similarity of resuit and equivalency in function does not make 
the parts mentioned the équivalent, as a whole, of the spécifie device 
set forth in daim 3 and the spécifications of the Cheatham patent ; 
nor does the court consider that the so-called "pioneer" claim of 
Cheatham, for a practical working device, entitles him to the use of 
ail other practical working devices performing équivalent results. 

It appears incidentally that the Patent Ofifice had granted a patent 
for the No.. 15 switch to one Roy V. CoUins upon the 7th day of 
September, 1915, under No. 1,152,791. An interférence in the Patent 
Office between Mr. Collins and Mr. Cheatham was tlie occasion for 
an affidavit by Mr. Cheatham, claiming as an inventor the so-called 
invention of Mr. Collins. In this affidavit Mr. Cheatham stated that 
the invention was new. 

While it is not necessary to hold that Mr. Cheatham has thereby 
intentionally disavowed a broad construction of the patent in suit, 
nevertheless the situation created by the affidavit of Mr. Cheatham 
and the subséquent issuance of a patent to Mr. Collins is so entirely 
consistent with the interprétation which the court is making of the 
patent in suit that Mr. Cheatham would seem to be unable to rebut the 
eiïect of his affidavit and the presumption of the Collins patent, and 
it must be held that Mr. Cheatham himself has looked upon the lan- 
guage of his original patent as an unsatisfactory statement of what he 
now considers his real invention. 

In McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 
800, the patentée was held to bave abandoned an idea which he had 
not included in an earlier patent and which he had sought to cover 
by a second patent held invalid. The présent case leaves Mr. Cheatham 
in a similar situation. The évidence shows that he may hâve been 
the first to use an idea which by its application embodiéd a principle 
broader than the idea stated in his patent. It does not appear that 
he understood tlie apphcation of the broad principle to be of itself 
an invention, nor that in describing his device he attempted to do 
more than to accurately state the mechanical means which he had 
in mind to produce the resuit which he realized was to be desired. 
He did not attempt to claim the idea of accomplishing this resuit by 
ail possible mechanical means for so doing. He claimed as invention 
a limited physical embodiment of what might hâve been expressed 
in the form of a device for a gênerai purpose, with every range o£ 
équivalents in its parts. 

The Patent Office might hâve granted, if Mr. Cheatham had made 
the clairn, a broader patent; but the court cannot now extend the 
scope of the présent patent, and do for Mr. Cheatham what he did 
not do exactly 17 years ago, when he stated his own claim of his 
invention and of what he desired protection by a patent. 

The défendants may hâve a decree. 
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PHILADELPHIA RUBBER WORKS CO. v. PORTAGE RUBBER CO. 

(District Court, N. D. OWo, E. D. AprU 8, 1915.) 

No. 149. 

Patents <g=>328 — Validitt and Infbingement — Pkocess fob Devot-canizino 
Rtjbbeb Waste. 

The Marks patent, No. 635,141, for a process for deviacanizatlon of 
vulcanized rubber waste, is void for lack of novelty and Invention in view 
of tlie prior art, and also for indeflnlteness in statlng the degree of beat 
to be appUed durlng the process and tbe time during which it should be 
continued; also held not infringed, if valld. 

In Equity. Suit by the Philadelphia Rubber Works Company against 
the Portage Rubber Company. On final hearing. Decree for défend- 
ant. 

Charles Neave, of New York City, for plaintiff. 
Francis J. Wing, of Cleveland, Ohio, and Hagelbarger, Mottinger 
& Doolittle, of Akron, Ohio, for défendant. 

CLARKE, District Judge. This is a suit in which infringement of 
United States letters patent No. 635,141 is claimed and the usual in- 
junction and accounting are prayed for. The spécification of the pat- 
ent in suit States the object of the claimed invention to be: 

"The devulcanization of rubber in vulcanized rubber waste, and the re- 
claiming of such rubber in a condition capable of being used for the various 
purposes for which fresh rubber is used and of being revulcanized.", 

It is also stated in the spécification that: 

"The invention consists in subjecting the ground rubber waste when sub- 
merged in a dilute alkaline solution— as for example, a 3 per cent solution 
of caustic soda — to the action of great beat, say from 344° to 370° Fahrenheit, 
more or less, for 20 hours, more or less, under conditions which prevent the 
evaporation of any considérable quantity of the solution." 

It is claimed for the process that it so removes vegetable fiber and 
sulphur from vulcanized rubber that, when the product of the process 
is thoroughly washed to remove the chemicals, there remains devul- 
canized rubber having substantially the characteristics of fresh rubber 
and capable of being used in like manner and for like purposes. 

The process described consists in submerging the finely ground rub- 
ber waste in a dilute alkaline solution in a tightly closed vessel, which 
is inclosed within an outer vessel so constructed that by letting steam 
into this outer vessel the rubber waste and the solution in which it is 
submerged may be kept at a température of substantially 344° Fahren- 
heit for a period of not less than 20 hours. 

The patent contains but a single claim, as foUows : 

"The described" process for devulcanizing rubber waste which consists In 
submerging the finely-ground rubber waste in a dilute alkaline solution in 
asealed vessel, in heating the contents of the vessel to a température of 344° 
Fahrenheit, more or less, substantially as specllied, and in malntainlng said 
température for 20 hours, more or less, substantially as specifled." 

^=9For otb'er cases ew same toplc & KEY-NUMBER in ail Key-Numbered OigMta & Indexes 
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In îts answer the défendant claims, first, that the patent îs void for 
want of novelty. It is also claimed, in the alternative, that if the pat- 
ent shall be held valid it should be strictly limited to the précise pro- 
cess described in the letters patent, and that the only departure from 
what was familiar practice in the art before this patent was allowed 
consists in stating a spécifie température at which the materials must 
be maintained during the process, and the number of hours until com- 
pleted. 

The défendant also dénies that it is guilty of infringement, and 
claims in the testimony introduced that what it bas donc in the way 
of reclaiming rubber waste differs from the process described in the 
patent in suit, and has been done pursuant to the process described in 
United States letters patent No. 993,485, dated May 30, 1911, and 
granted to Wildman and Christy. 

What the défendant does is described by complainant's witness, 
Shanks, as placing about 700 pounds of the ground rubber waste in 
a tank, and by the use of steam cooking it with muriatic acid for about 
11/2 to 2 hours. The product is then cooled with water and left to 
settle for about 30 minutes, when the tank is drained, and about 45 
pounds of caustic soda put into it, and the mixture pumped into a re- 
tort filled up to within a foot of the top with water. This retort is 
then kept for 7 hours with a boiler steam pressure of 120 pounds. 
The product is then cooled and run through a rotary washer, and it 
then goes into a press, which squeezes the water out of it, resulting 
in the product which it is claimed is substantially similar to that ob- 
tained by the process of the patent in suit. 

The application for the patent in suit was filed on February 27, 
1899, and it contained three claims, ail of which were rejected March 
28, 1899. On April 20, 1899, the application was amended by sub- 
stituting one claim for the three claims of the first application. On 
May 9, 1899, this claim was rejected for want of patentable novelty 
in the process, when considered in connection with the prior state of 
the art, and upon références given. 

Notwithstanding this rejection, the department permitted further ar- 
gument by counsel and the introduction of an affidavit by the applicant, 
which was accompanied by samples of the reclaimed rubber, with the 
resuit that the patent was allowed on October 17, 1899. 

Claim 2 of the original application reads as follows: 

: Claim 2: "The process of treatlng vulcaiiized rubber waste wblch consists 
In submerging the ground rubber waste in a dilute alkallne solution, and in 
beating the mixture to a high température and maintaining that beat for a 
Idng period and at the same time preventing any considérable evaporation of 
the solution, substantially as specifled." 

The single claim allowed in the patent has been quoted in this opin- 
ion. 

When the court came to examine this record it was discovered that 
the file wrapper and the testimony disclosed that the patentée was 
an educated and experienced chemist, being at the time of his applica- 
tion superintendent of a rubber company at Akron. In the affidavit 
which he filed in support of his application he gives the results of his 
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own experiments in applying the examiner's référence to the publica- 
tion of Hoiïer. 

It also appears in the évidence that one of the plaintiff's expert wit- 
nesses, Fox, went into the employ of the rubber company, by which the 
patentée was then employed, in June, 1899, and immediately began ex- 
perimenting in collaboration with the patentée, for the purpose of de- 
termining the amount of the caustic solution and the degree of beat 
which could be used to the best advantage in reclaiming rubber, and 
that he reported his results to Mr. Marks, although the claim allowed, 
specifying with great précision the degree of beat to be used and the 
time it must be maintained, was filed on April 20th of that year. 

It also appeared that it is undisputed in the record that in vulcaniz- 
ing rubber there is a chemical combination of the rubber with sul- 
phur, and that the Marks patent process does not dissolve this chem- 
ical union and separate the rubber from the sulphur ; that no process 
was known at the time the Marks patent was applied for and granted, 
and that no process is yet known, by which the sulphur combined with 
rubber in the process of vulcanization can be removed without destroy- 
ing the rubber, and that rubber which bas once been revulcanized and 
then devulcanized by the Marks process does not hâve ail the char- 
acteristics, or substantially the same characteristics, as fresh crude 
rubber — the record showing that it is not used for ail of the purposes 
for which crude rubber is used, and that it is much cheaper, because 
it is an inferior article. 

With thèse facts before it, and noting that the spécification of the 
patent in suit déclares that the invention has for its object the devul- 
canizing of rubber in vulcanized rubber waste and the reclaiming of 
such rubber "in a condition capable of being used for the varions pur- 
poses for which fresh rubber was being used, and of being revulcan- 
ized," and noting also that the spécification déclares that the resuit of 
the process is "devulcanized rubber having substantially the character- 
istics of fresh rubber and capable of being used in like manner and 
for like purposes," and also that in the arguments presented in sup- 
port of the application it is distinctly declared that the process has 
the efïect of breaking down the chemical union between the sulphur 
and rubber in vulcanized rubber, the court was of opinion that the rec- 
ord showed that the patentée, being an experienced chemist, must hâve 
known at the time he applied for the patent that the claim that the 
chemical union between the sulphur and the rubber was broken down 
by his process was not true, and since it seemed very obvious from 
the file wrapper that this claim constituted the only advance in the pro- 
cess upon what had gone before, and was therefore the reason for al- 
lowing the patent, the conviction became very strongly settled in the 
court's mind that the patent had been obtained by deliberate fraud on 
the part of the patentée. The court, however, concluding that the state 
of the pleadings was such that the question of fraud in obtaining the 
patent could not properly be considered, and that if it were made, jus- 
tice required that the plaintiflf should bave an opportunity of meeting 
such a claim, counsel for the défendant was requested to amend his 
answer by setting up fraud in obtaining the patent, which was donc. 
227 F. — iO 
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The court then notified the parties that further testimony would be 
taken, limited to the question of f raud in obtaining the patent made by 
the amendment to the answer. Considérable testimony was taken on 
this question, with the resuit that the court is persuaded that the proof 
is not sufficient to justify setting aside the patent on the ground of 
fraud in procuring it. 

The State of the knowledge of the chemistry of rubber and of the 
chemical combination of rubber with sulphur involved in vulcanization 
was in 1899, and still is, much less definite than the court supposed 
that it was from the reading of the record. The plasticity obtained 
in the product of the Marks process is such that the patentée claims 
that he honestly supposed at the time, and that he still believes, that 
the process produces some sort of a change in the chemical combina- 
tion of sulphur and rubber existing in the vulcanized rubber treated, 
but that he is satisfied now that it does not resuit in a complète break- 
ing down of chemical union. 

While the court is persuaded that the représentation that the chem- 
ical union of the sulphur with the rubber was dissolved by the process 
was the pccasion of the granting of the patent, and while this claim 
certainly was not true in the scope in which it was made, yet the évi- 
dence is not sufficient to justify a finding that Marks had such knowl- 
edge upon the subject that his représentation was a deliberately false 
one, and therefore there will be no finding that the patent is void for 
fraud practiced in obtaining it. 

Passing to a considération of the vaHdity of the patent in view of 
the State of the prior art, and comparing the claim allowed in the pat- 
ent with claim 2 in the original application, as supplemented by claim 
3 in the original application, both of which were rejected, and the re- 
jection acquiesced in by the applicant, it seems very clear what the 
department conceived to be an invention or discovery by Marks con- 
sisted in the exact température to which the dilute alkaline solution 
must be raised in the process, and the time during which that tempéra- 
ture must be maintained to accomplish the desired resuit, and, when 
the extent to which the art had advanced at the time the application 
was made is considered, it must be concluded that the range of équiva- 
lents allowed must be an extremely narrow one, for it is just as es- 
sential that "the public should be protected against unwarranted mo- 
nopoly, as much as the inventor" should be protected "against piracy." 
Union Match Co. v. Diamond Match Co., 162 Fed. 148, 89 C, C. A. 
172; Goodyear Dental Vulcanite Co. v. Davis, 102 U. S. 222, 26 L. 
Ed. 149. 

The patented process consists in submerging fînely ground rubber 
waste in a dilute alkaline solution in a sealed vessel, and in heating the 
contents of the vessel to a température of 344° Fahrenheit, more or 
less, and in maintaining said température for 20 hours, more or less, 
substantially as specified. 

The question for décision is: Was this process so new and novel 
as to constitute that invention and discovery for which it is the policy 
of the law to grant a monopoly. 

The record shows that the recovery of rubber from rubber waste 
in a form such that it might be used again has been a resuit much 
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soLight after by inventors ever since vulcanization of rubber brought 
it into gênerai use. 

The patents relating to the subject range in dates from the Béer 
United States patent, No. 12,983, dated May 29, 1855, and the English 
patent to Christopher & Gidley No. 1,461, dated 1853, to the date of 
the patent in suit. The advent of the automobile and the extensive 
use of rubber tires, of course, greatly increased this interest and ac- 
tivity in later years. 

That the use of "a dilute alkaline solution" to "devulcanize" rubber, 
meaning a more or less perfect restoration of vulcanized rubber to a 
state in which it might be used as crude rubber was used, was well 
and commonly known, is clear from the following United States pat- 
ents: 



Hall, No. 


19,172—1858. 


Hayward, " 


40,407—1863. 


Mitchell, " 


249,970—1881. 


Chadwick, " 


288,013—1883. 


Bourn, 


292,891—1884. 


Mitchell, " 


300,720—1884. 


« « 


395.987—1889. 


« « 


419,697—1890. 



Thèse British patents prove the same thing: 

Christopher & Gidley, No. 1,461—1853. 
Heinzerling & Liepmann, " 2,495 — 1875. 
Gomess, " 10,528—1891. 

Andersen, " 18,00&-1898. 

To this proof that the subject was common knowledge must be added 
the publication by Hofifer in 1883, referred to by the department, and 
especially to chapter 29, entitled "Waste and Its Utilization," which 
appears in the record. 

It is equally clear that it was well known before the Marks applica- 
tion that better results were obtained when the ground rubber and alka- 
line solution were treated by exposure to a high degree of beat in a 
closed vessel, as is shown in the following patents : 

U. S. Patent No. 395,987 to Mitchell dated 1889. 

" 419,697 " " " 1890. 

" 308,189 " Montgomery " 1884. 

The Mitchell patent, No. 395,987, cornes very close to being, if în- 
deed it is not, a clear anticipation of the process of the Marks patent, 
claiming as it does in the first claim of the patent: 

"An improvement In reclaimlng rubber from waste, conslsting In heatlng 
the waste immersed in the reclalming solution In a closed vessel under pres- 
sure above the ordlnary boiling point, of such solution substantlally as de- 
scribed." 

And in the second claim, describing the use of a closed vessel under 
pressure to about 340° Fahrenheit, siibstantially as described. And in 
the third claim describing the processes patented as "consisting in 
treating the waste with a reclaiming solution, so as to corrode the 
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fibrous matter, and then washing out the products of corrosion, and 
steaming the rubber at a high température and pressure" substantially 
as described. When, turning from thèse claims, we find the descrip- 
tion to include subjecting the waste to the action of reclaiming re- 
agents, such as a solution of caustic alltalies or acids, which act upon 
the fibrous matters, and in some cases also upon the minerai com- 
pounds, so as to form products which can be washed out, leaving the 
rubber in a more or less pure condition, it becomes difficult to see 
what advance the Marks patent mal<es upon this Mitchell patent. Pre- 
cisely the treatment of the Marks patent is suggested, even to the de- 
gree of beat adopted. 

The reading of thèse patents referred to, and assuming, as we must 
assume, that Marks had knowledge of them when he filed his applica- 
tion, makes it convincingly clear to this court that there is no such 
advance upon the state of the prior art shown in the Marks patent as 
rises to the dignity of invention, and the patent will therefore be de- 
creed to be void for want of novelty and invention. 

While it is not necessary for the court to go f urther in the discus- 
sion of this case, yet I think it proper to say that, if the patent had been 
îound to be a valid one in the opinion of this court, it would hâve 
been limited to the précise terms expressed in the one claim allowed 
by the Patent Office, and since the process used by the défendant is 
so distinctly différent from that of the patent in suit, it being neither 
a chemical nor mechanical équivalent of it, and especially since the rec- 
ord shows that the acid treatment was in use long before the Marks 
patent was granted, and also shows that the plaintiflf claims the su- 
periority of the Marks process over the acid treatment to be that it 
results in a very superior product, I àm of opinion that therç is no 
infringement by the défendant. I cannot help noting, also, that the 
claim allowed in the Marks patent is extremely indefinite, consisting 
as it does in heating the contents of the sealed vessel to a température 
of 344° Fahrenheit "more or less," and in maintaining said tempéra- 
ture for 20 hours, "more or less." Such a claim really leaves the whole 
subject in such an indefinite state as to leave the user to the necessity 
of experimenting to find out how the process must be used in order 
to realize the claimed advantage of it. 

The testimony of Expert Fox shows that after the filing of the claim 
allowed, which purports to state the température ("more or less") to 
which the materials must be raised and the time ("more or less") for 
which they must be maintained at that température, he (Fox) was en- 
gaged under the direction of the patentée in experimenting for the pur- 
pose of determining the amount of the caustic solution and the degree 
of beat which could be used to best advantage in the process. This 
also suggests that the user of the process is left by the patent to experi- 
ment for the purpose of obtaining the results claimed for it, and this 
does not fulfill the statutory requirement (Rev. St. § 4888 [Conip. St. 
1913, § 9432]) of definiteness in valid patents, as was said by the Cir- 
cuit Court of Appeals for this Circuit in Overweight Counterbalance 
Co. V. Vogt Machine Co., 102 Fed. 961, 43 C. C. A. 80, citing as au- 
thority for this conclusion Howard v. Stove Works, 150 U. ^. 167, 
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14 Sup. Ct. 68, 37 L. Ed. 1039, and In re Incandescent Lamp Patent, 
159 U. S. 465, 16 Sup. Ct. 75, 40 L. Ed. 221. 

A decree will be entered in conformity to this opinion, finding the 
patent in suit void for want of novelty and invention. 



NATIONAL CHEMICAL CO. v. LLEWELLYN & DOYLE, 

(District Court, N. D. New York. November 17, 1915.) 

Patents ®=3310 — Suit fob Infeingement — Pleading. 

Allégations in a bill for infringement of a patent held not subject to a 
motion to strike ont as impertinent and immaterial. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. ®=»310.] 

In Equity. Suit by the National Chemical Company againstLlewel- 
lyn & Doyle. On motion to strike certain allégations from bill. De- 
nied. 

H. P. Denisun and Eugène A. Thompson, both of Syracuse, N. Y., 
for complainant. 

Parsons & Bodell, of Syracuse, N. Y., for défendant. 

RAY, District Judge. Complainant sues in equity to restrain and 
enjoin alleged infringement by the défendants of United States let- 
ters patent No. 1,138,686, for collar ironing machine, and for an 
accounting and triple damages. 

The paragraphs which défendants on this motion seek to hâve ex- 
purgated from the bill of complaint, paragraphs 6 to U, inclusive, 
allège in substance that défendants at ail the times mentioned in the 
bill of complaint were running a machine shop in which they did re- 
pair and construction work for others, and not for themselves, and so 
assumed and undertook confidential ' relations with their customers ; 
that, knowing this and relying thereon, and that ail secrets and in- 
formation would be confidential, the plaintiflf contracted with them 
to manufacture certain collar machines at an agreed price; also that 
défendants agreed as a part of such contract of employment to assist 
plaintiiï in perfecting its machines, and also in devising other and new 
machines, and that àll inventions and improvements made during the 
existence of the contract should belong to the complainant, be dis- 
closed to the officers of the complainant, and that on request they 
would also exécute application or applications for letters patent there- 
on and assign same to the complainant; also that the contractual re- 
lations thus established commenced in the fall of 1911, and continued 
until in the spring of 1913; also that the défendants reconstructed 
for the complainant a large number of collar machines, which had been 
made by others, but thereafter constructed over 650 new collar ma- 
chines for the complainant, and complainant paid for such work some 
$26,880; also that, when corapleted and crated, such machines were 
forwarded by défendants to the purchasers, the customers of the 

^=9For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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plaintiff, and thàt by thèse means and contractual relations défendants 
became familiar with the business and customers of complainant, to 
whom such complainant was selling and delivering the machines made 
in accordance with the patent in suit, and alleged to hâve been in- 
fringed by défendants; also that, possessing this knowledge and 
availing themselves thereof, the défendants during the continuance 
of such contractual relations began to produce and put on the market 
and sell coUar machines similar to and embodying the improvements 
set forth in complainant's letters patent sued upon, ail without the 
consent and allowance of the complainant. The complainant seeks to 
recover and demand treble damages and also an injunction. 

As bearing on thèse questions, and, it may be, on the question of 
infringement, I think thèse allégations should stand. When the an- 
swer is filed, and on the trial, it can be determined whether proof of 
thèse allégations is pertinent and material. 

Motion to strike out denied. 



McCARTHY y. L. ADLER BROS. & CO. 
(Uistrict Court, S. D. New York. November 9, 1915.) 

OoPTBiGHTS <g=367— Suit for Infeingement— Equities of Parties. 

Défendant Company, a manufacturer of clothlng, desiring to Issue a 
booklet advertising its products, through one of its members submitted 
to two artists, one of whom was complainant, the same gênerai design 
for a plcture to be placed on the cover, leavlng the détails to the artists. 
Complainant copyrighted his sketch, which was not accepted. The one 
accepted and used was necessarily similar in gênerai design, but différent 
in détail. Held: (1) That defendant's picture did not Infringe the copy- 
right; and (2) that under the facts a court of equity would not subject 
défendant to the severe penaltles of the copyright law for the use for com- 
mercial purposes of a plcture of which It was to large extent the origi- 
nator. 

[Ed. Note. — For other cases, feee Copyrights, Cent. Dlg. S 64; Dec. 
Dlg. ®=567.] 

In Equity. Suit by Clarence Joseph McCarthy against L. Adler 
Bros. & Co. Decree for défendant. 

Lucius E. Varney, of New York City, for complainant. 
Julius Henry Cohen, of New York City, for défendant. 

MAYER, District Judge. The facts in this case are comparatively 
simple, and, as the record stands, there seems to be no conflict of tes- 
timony on any material point. The plaintiff, a young artist, obtained 
an interview with Mr. Adler, a member of the défendant company. 
Mr. Adler was contemplating putting out a booklet, advertising the 
clothing manufactured by défendant. Mr. Adler seems to hâve had 
his own ideas, in a gênerai way, as to an artistic cover for this book- 
let. An agreeable présentation to the public is important in a booklet 
advertising merchandise of this kind. In brief, Mr. Adler's idea was 

<Ê=sFop other cases Bee same tiipic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the représentation of a stage, on which a "show" was about to be 
■opened or commenced. That idea is illustrated by the introduction to 
the booklet, which is : 

"Ali the world's a stage. Play jour part in the great drama of llfe in cor- 
rect costume." 

Mr. Adier gave to Mr. McCarthy every essential feature of the 
proposed artistic cover, and not only gave to him the broad gênerai 
thought of a stage on which a performance or show was about to be 
opened, but also gave to him certain important détails. Those dé- 
tails included, among other things, an orchestra in the lôwer left-hand 
corner, the représentation of a shield, a curtain, and the label or trade- 
mark of the défendant company. Mr. Adler also gave to Mr. Mc- 
Carthy the choice of deciding whether there should be a man in formai 
evening dress or a Pierrot on the stage; the obvious purpose 'of this 
figure being to announce or introduce to an imaginary audience the 
performance which would take place upon the stage, and presumably 
would begin as soon as the curtain was raised. 

There had already been published, among other things, two covers 
of the American Magazine, one for the month of January, 1914, and 
the other for the month of August, 1914; each of thèse covers being 
the work of Louis Faucher, concededly a man of high standing in this 
branch of artistic effort. In the January, 1914, cover was the repré- 
sentation of a spotlight and a part of an orchestra. The part of the 
orchestra had three figures, one of whom was the leader of the or- 
chestra. In the August, 1914, cover there was the représentation of a 
stage, with the curtain slightly opened, and the announcer a Pierrot. 

After Mr. McCarthy had made his drawing in accordance with thèse 
général instructions, this drawing was submitted to Mr. Adler, and for 
some reason or other ultimately was not satisfactory to Mr. Adler. 
Some dispute between the plaintifï and the défendant company arose 
as to the compensation which was to be accorded to the plaintiff, there 
being some différence of opinion about the agreement; and from his 
point of view, in order to protect himself, the plaintiff caused his pro- 
duction to be copyrighted. 

The défendant submitted by correspondence to the Mr. Faucher 
above referred to instructions as to the same subject-matter. Thèse 
instructions contained the same limitations as were given to Mr. Mc- 
Carthy, in respect of the space to be occupied, a necessàry limitation 
in view of the size of the booklet; and thèse instructions likewise 
required, as would be entirely natural, that the label or trade-mark of 
the défendant concem should appear upon the picture to be drawn by 
Fancher, and in respect of détails Faucher was permitted to exercise 
his own judgment. 

In view of the previous work of Fancher, it was quite natural that 
he should finally conclude that a Pierrot would be a more attractive 
figure than a man in evening clothes. Fancher treated the orchestra 
in an entirely différent way, not merely as» to perspective, but he in- 
troduced a leader, which to my mind, from a layman's standpoint, was 
one of the éléments that made his représentation more attractive than 
that of McCarthy, and the leader was obviously his own idea, as ap- 
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pears from the fact that he used a leader o£ the orchestra in the Jan- 
uary American Magazine. 

Of necessity, with the gênerai instructions that were given, and the 
liberty to both of the artists in respect of détail, there was not very 
much room for gênerai variation. The scheme was the saine scheme 
in both instances, and did not originate with either of the artists, but 
originated in the mind of this business man, who had his own ideas 
as to what would be effective ior advertising purposes. The carrying 
out of the détail was a matter that one would expect would be left 
to the artist, and was left to the artist. From my point of view the dif- 
férence in the détail is substantial ; but, even if it had been doser, I 
think the resuit would be the same, because of the limited character, 
both in space and in thème, of the subject-matter to be treated. 

If it be assumed, for the purpose of the argument, that Mr. Mc- 
Carthy's composition was copyrightable, then by the same token it 
must be assumed that Mr. Fancher"s composition was an independent 
effort. Each of thèse compositions had a common source, and it is 
the settled law in copyright that, where two men work independently 
from a common source and produce différent results, neither infringes 
upon tlie other. 

I hâve had the advantage of seeing the witnesses in this case, and 
therefore hâve exercised my judgment as to the truth of their state- 
ments upon the stand, and I am entirely satisfied, from the standing 
of Mr. Faucher in the art, from the prior work of his own which has 
been introduced in évidence, and from the appearance that he made 
upon the stand, that he is stating the absolute trutli when he says that 
his production was an independent effort, from the same gênerai in- 
structions as those which were given to Mr. McCarthy. I think .that 
in no manner did he copy Mr. McCarthy, nor do I think that he in- 
tended to copy Mr. McCarthy. And, therefore, if it be conceded, solely 
for the purpose of argument, that Mr. Carthy's composition was copy- 
rightable, I find no infringement. 

But, further than that, I am impressed by the suggestion of coun- 
sel for the défendant that the case may go off on another point. The 
suit is in equity, and I should regard it as a very dangerous doctrine 
to hold, in the circumstances, that a défendant might be gravely penal- 
ized where, as a business man, desirous of producing a useful cover 
for a commercial purpose, he lays the same gênerai proposition be- 
fore two artists, and then, when he accepts what seems to him to be 
the better exécution of his idea, he should be subjected to the serious 
penalties which Congress has imposed in the very laudable désire to 
protect authors, musicians, artists, and other men of the professions 
whose work is copyrightable. It is conceded in the case that, had Mr. 
Carthy received the sum of $150, which he said was the agreed price, 
which on this record is not controverted, the work or composition 
would hâve belonged to the défendant company. In equity, and from 
the ordinary everyday standpoint of what is fair and right, that would 
be the compensation to which he is entitled, and in view of the fact 
that the same composition was not used, but one which in my opinion 
is so substantially différent as not to infringe, it would be flying, in 
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my judgment, în the face of equîty, to allow a recovery under the 
copyright law under the circumstances. 

For the reasons I hâve briefly outlined, I dismiss the bill — ûfst, be- 
cause there is no inf ringement ; and, second, for want of equity. 



THE ALCAZAR. 

(District Court, E. D. North Carolina. October 11, 1915.) 

No. 126 

1. Salvage i®=»17— Nature of Service — Success of Efforts. 

A tug, at the request of a steamship stranded on a shoal off the North 
Carolina coast, stood by for several hours in a heavy sea, taking ofif the 
crew because, after the steamer had been forced ofe the shoal by the wind 
and waves, she had a 45 degree list, and was unmanageable, which in 
the opinion of both officers and crew rendered it very dangerous to stay 
on board. Barly the next morning the tug undertook to tow the steamer 
to port, but owing to the heavy wind and sea was unable to make much 
headway, and about noon eut the hawser and took the crew to Wilming- 
ton, and aftér obtaining coal and supplies went back to look for ber, but 
she had been taken in charge by another vessel, and the tug did not flnd 
her. Held that, while the service did not resuit in saving the steamer, 
she was in undoubted péril, and the service left her in less dangerous 
case, and probably, although not certainly, contributed to her safety and 
was entitled to compensation as a salvage service. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. § 30; Dec. Dig. 
®=>17.] 

2. Sadvage <ê=>21 — Nature and Success of Service — Salvino dp Quasi 

Debelict. 

The passenger steamer Dorchester, on her trip from Savannah to 
Philadelphia, in December, ott the North Carolina coast, at night, and 
in rough weather, came upon the Canadian steamship Alcazar, with 
no one on board, without steam or lights, and having a list of 40 to 45 
degrees. After 45 hours' work with the assistance of a slster vessel, 
which came along, and later of a government vessel, which she called 
by wireless, the Dorchester got the Alcazar anchored in Lookout Bight, 
which was the nearest place of refuge. In the course of opérations, how- 
ever, the Alcazar was anchored, and owing to unfamlliarity with the 
English anehor hoisting mechanism, both bow anchors were unintentlon- 
ally dropped, and when she was agaln moved It became necessary to slip 
both anchors, so that when she reached the Bight there was only a kedge 
anehor, the flukes of which were rusted or "frozen" and failed to open 
when the anehor was dropped. In stormy weather followlng the vessel 
dragged this anehor and stranded on a shoal in the Bight. The Dor- 
chester had no knowledge of the ownerehip of the Alcazar, and left men 
on board with instructions to allow no one to corne on board without; 
showlng authority. The next day a représentative of the owner, having 
learned her position, came out to her, but was refused permission to 
corne on board, and during the ensuing delay a severe storm drove the 
vessel further on the shoal. Claimant defended agalnst the suit for 
salN'age on the ground that the service was negligently- performed in 
losing the anchors and failing to iuspect and put in proper condition 
the kedge anehor, and that the salvors wrongfuUy withheld possession. 
Held, that the Dorchester was justifled in regarding and treating the 
Alcazar as a derelict, although she was not strictly such, her crew having 
abamloned her only temporarily because of her dangerous condition, that 
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the salvage service rendered was merltorlous, and that tbe matters urged' 
In défense went only to the question of the amouut of compensation to- 
be awarded. 

[Éd. Note. — For other cases, see Salvage, Cent Dlg. §§ 48-51; Dec. 
Dig. <g=>21.] 

3. Salvage <®=>4 — "Dekelict" — What Constitutes — "Quasi Deret.ict." 

A vessel found at sea in a situation of péril, witli no eue aboard of lier, 
Is prima facie a "derellct" ; but when tlie crew liave left bev tetiiporarily,. 
with the intention of returning to résume possession, slie is not teclini- 
cally a derelict, but Is what luay be termed a "quasi derellct." 

[Ed. Note, — For other cases, see Salvage, Cent. Dig. §§ 7-11; Dei-, 
Dig. <©=>4. 

For other définitions, see Words and Phrases, First and Second Séries, 
Derelict.] 

4. Salvage <S=»41 — Derelict — Suebender op Possession. 

The lien of the salvor of a derelict Is not lost by surrender of possession, 
and unless tbere is a probability that before process can issue and be 
served the property will be reuioved beyond the jurisdiction, or to a 
place rendering the ehfopcemeut of the lien more difflcult or expensive, 
possession should be surrendered to the owner on demand, at least to the 
extent of permitting him to corne on the vessel and aid in taking care of 
her. 

[Ed. Note.— For other cases, see Salvage, Cent Dig. § 106; Dec. Dig. 
<S=41.] 

5. Salvage ®=>28 — Amoxjnt op Compensation — Quasi Dekelict. 

The amount of compensation to which saïvors of a steamship, found 
abandoned at sea and which was a quasi derelict, were entitled, consid- 
ered, and determined on the évidence. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. §§ 69, 71; Dec, 
Dig. <S=2S. 

Salvage awards in fédéral courts, see note to The Lamlngton, 30 C, 
C. A. 280.] 

In Admiralty. Suits for salvage by the Merchants' & Miners' Trans- 
portation Company, and by Rufus S. Salas and Thomas B. Starratt, 
against the steamship Alcazar; the Inter- American Steamship Com- 
pany, Limited, claimant. Decrees for libelants. 

Libels were filed by the Merchants' & Miners' Transportation Com- 
pany, owners of the Dorchester and the Merrimac, and Rufus S. Salas, 
owner of the steam tug Columbia, and Thos. B. Starratt, master, against 
the steamship Alcazar, for salvage service. The hbels were consoUdat- 
ed and heard together. Several members of the crew of the Alcazar 
filed intervening libels. 

Daniel H. Hayne, of Baltimore, Md., and J. O. Carr, of Wilmington, 
N. C, for libelants. 

Harrington, Bigham & Énglar, of New York City, and Chas. L. 
Abernethy, of Nevvbern, N. C, for claimants. 

Lawton & Cunningham, of Savannah, Ga., for The Columbia. 

CONNOR, District Judge. The Alcazar, a tramp steamer, owned 
by claimant, Inter-American Steamship Company, Limited, a Canadian 
corporation, leaving Port-au-Paix, Haiti, with a cargo of logwood, or 
dyewood, December 18, 1912, destined for Chester, Pa., went on a 
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shoal, on the North Carolina coast, "just inside the Knuckle Buoy, be- 
tween Cape Lookout and Cape Lookout Lightship," at about 1 :55 p. 
m., December 23, 1912. Her dimensions are: Length, 322 feet; beam, 
41.5 feet; depth, 20.7 feet; register, 3,129 tons gross, 2,020 tons net. 
Her draft, loaded, 18 feet 2 inches. Her crew consisted of captain and 
25 men. Cargo, 2,800 tons. Built 1893. 

The Columbia, owned by libelant Rufus S. Salas, left Savannah, Ga., 
December 21, 1912, with a tow, on a voyage to Norfolk, Va. She drop- 
ped her tow off Charleston, S. C. Her dimensions are : Length, 101 
feet; beam, 23 feet; draft, 14 feet; steel, fore and aft compound en- 
gine 500 horse power ; built 1904. On December 23, 1912, she was ofï 
Cape Lookout. Crew, captain and nine men. About one-half hour 
after the Alcazar went on the shoal, she called the Columbia to stand 
by her. Garrod, master of the Alcazar, says that the Columbia came 
as near to him as she could get ; tried to shout through the mégaphone, 
but master could not hear — wind was blowing. Starratt, master of the 
Columbia, says that the Alcazar tried to bail, but could not understand ; 
wind was blowing too hard ; sent up signais ; wished to communicate ; 
signaled to send boat; sounding showed that where he was had 20 feet 
water ; his tug was drawing 14 feet ; went as near as he thought saf e ; 
thought that he was putting his boat in danger ; sea was heavy, choppy, 
breaking from northeast; boat came from the Alcazar with captain 
and five sailors ; came aboard the tug ; thought it best to stand by and 
get hold as soon as we could ; if she fioated, to take a line ; and, if she 
was damaged in any way, to tow her to the nearest port. Garrod says : 

"I asked him to stand by, and he said he wouM. I was preparlng to 
come aboard [the Alcazar] agaiu, when the lifeboat was smashed. It was our 
own lifeboat" 

The Columbia "stood by ail the time and we saw the steamer come 
off the shoal." The Alcazar, without assistance, came off the 
shoal about 6 o'clock, the wind was about northeast and aided her in 
getting off. After getting off the shoal, the Alcazar htgan to list — be- 
tween 40 and 45 degrees, port. The crew on board biew whistles and 
fired rockets — distress signais. The master of the Alcazar says : 

"I got as close to the ship as I could with the tug, and the inen were ail 
shouting; they sent rockets up. We got as close as we could and took them 
off, and then I asked the tug to stand by untll daylight to see what she was 
going to be like." 

The other members of the crew of the Alcazar reached the Columbia 
at about 7 o'clock. Garrod says that, at the time he left the Alcazar, it 
was not his intention to abandon the ship ; "only to come off for f ear 
she would turn over ; waiting to see what she would be like. It was 
coming on dark at that time; it was dangerous enough at that time of 
night." Ali of the crew came to the tug on the same boat, making 
three trips. On cross-examination, he says that the crew left "because 
she lay over that far that men had to leave." Did not consider it saf e ; 
left in a hurry; afraid that she would turn turtle. Sea was increasing 
ail of the time. He was asked whether any one, who would stay on a 
vessel of that character, would be taking his life in his hands, to which 
he answered : 
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"Tes ;■ he would be thinking about commltting suicide ; it would be a very 
hazardous thing to do. Some of the crew sald that they did not tUnk tliey 
would return ; came off to save our lives ; expected to capsize at any minute ; 
grabbed our clotlies best we could ; ail glad to get away ; did not kiiow what 
they intended to do." 

There is much contradictory évidence respecting the articles brought 
to the Columbia by the crew of the Alcazar, which will'be hereafter 
noted. The sea was quite heavy f rom the northeast at 7 o'clock ; mod- 
erated to calm later on. The next morning, at about 3 :30 o'clock, six 
of the crew of the Alcazar, under the direction of the captain of the 
Columbia, took a line to the Alcazar, for which he paid each of them 
$5, attached it to a hawser f urnished by the Columbia, and began towing 
the Alcazar. After coming off the shoal, she had drifted with the 
current to the westward, and with the wind to the southeast. Shortly 
after the tow line was attached to her, the wind began to blow f rom the 
Southwest. Garrod says : 

"They had lw)ld of the ship, towing her against the wind, but the wind was 
too strong. We made no headway ; hamjly any headway at ail. This con- 
tlnued until about 7:30 a. m., making two or three miles. The wind then 
blew to the southwest. The tug changed her course westward, to keep from 
being blown to sea; held this course until 12:30 p. m. There was then a 
strong gale; held this westward course to keep from being blown to sea, to 
try to keep as close to the shore as possible; then eut the hawser. She was 
then approximately 8 or 10 miles southward of the llghtship ; well and clear 
of Cape Lookout shoals ; wind blowing approximately west-northwest ; eut 
the hawser, because weather conditions were such as were unsafe for the 
tug or crew, or the crew of the Alcazar, to remain in that position any 
longer. The sea was breaklng over the tug." 

The master of the Alcazar says that the reason given by the master 
of the Columbia for cutting the hawser and leaving the ship was that 
she "wanted more coal" ; that she did not hâve sufficient coal to con- 
tinue her opérations then. The master of the Columbia dénies this; 
says that he had, when he left Savannah, 110 tons, and when he left the 
Alcazar he had 55 or 60 tons, enough to last three days ; that he may 
hâve stated that he would take coal supplies when he reached Wilming- 
ton. He assigns as his reason for not continuing the work that, with 
the coming of 26 additional men on board from the Alcazar, he did not 
bave a sufhcient supply of provisions. He was nearer to Beauf ort than 
Wilmington, but knew nothing of the conditions at Beaufort — had no 
chart for that harbor. It was his purpose to go to Wilmington, take 
on stores and coal, and return to look for the Alcazar. He arrived at 
Wilmington about noon of December 25th. While going up tlae river, 
he met the revenue cutter Seminole; shouted to her captain, asking if 
he was going to the Alcazar ; said he was going to search for her. The 
captain of the Columbia landed the crew of the Alcazar at Wilmington, 
took on coal and stores, and that evening left for the purpose of looking 
for the Alcazar ; searched for her from 6 in the morning until 4 o'clock 
in the afternoon, at the place where he supposed she would be. Not 
finding her, he continued his trip to Norfolk. He says that he told the 
men on the Seminole, as he passed, that he was going back to look for 
the Alcazar. He did not know, positively, that the Seminole was going 
out to look for her, but supposed so ; heard, when he got to Wilming- 
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ton, that she had gone out to look for a steamer ; knew that it was the 
Alcazar. He was engaged in standing by the Alcazar from 2 o'clock 
p. m., December 23d, until 7 :30 a. m., December 24th ; in towing her 
from that time until 12 :30 p. m. For the purpose of taking her crew 
into Wilmington, and taking on a supply of provisions and coal and 
searching for the steamer, the tug was detained until 4 o'clock p. m. 
of December 26th. She lost a hawser, worth $391.23; consumed 50% 
tons of steam coal,. $233.38 ; f umished provisions, $86;02 ; paid crew 
of Alcazar to take line to her, $25; charges for three days, $300; 
aggregating $1,033.63. 

H. S. Chase, master of the Dorchester, owned by the Merchants' & 
Miners' Transportation Company, on her trip from Savannah to Phil- 
adelphia, says that at 9 :25 p. m., December 24, 1912, his attention was 
called to "something on the starboard bow." He slowed the ship down, 
ported the wheel, and swung around on the starboard side of the object, 
and with glass and searchlight made it out to be a steamer, with a deck 
load. He thus describes the situation and the course pursued by him : 

"She was laylng orer very dangerously. I came on by the shlp until I 
circled around and tumed the light on the name, and saw she was the Alca- 
zar, and stopped the ship close to the Alcazar and looked her over. I was 
possibly 25 yards [away from her]. It was rough, and both ships were 
roUing badly. I told the mate It was a prlze there, and it looked to be In 
pretty bad shape ; • • * and I said, 'I would like for you to go aboard of 
her, but I would not order you to go aboard, but would be glad if you would 
go.' He took a volunteer crew of live men in a small boat, and I got him 
clear of the ship, and he rowed to the Alcazar. The men were very scared, 
and I heard them talking and shouting. They were gone possibly half 
an hour, and came back. The mate came on deck and said he eould do 
nothing with those men, and the men said themselves they would not risk 
thelr lires to go on that vessel. The mate said, if he eould get a volunteer 
crew, he would try again." 

The men were called up; none of the sailors would go; the pantry- 
man, the second cook, and two waiters and several others offered to 
go. They went with the mate. The towing hawser of the Dorchester, 
90 fathoms, 8-inch manilla, was gotten out. 

J. G. Beranger, the mate, who went with the crew, after describing 
the first effort to get on the Alcazar, and the refusai of the men to 
do so, and their return to the ship, describes the second effort, saying : 

"She was surfing 12 or 15 feet high. * • ♦ We got started, and had 
about the same difficulty as on our previous trip, getting away from the shlp's 
side. The little boat was tossing very heavily, and there was danger of 
falling overboard, and we had about as much trouble gettlng alongside as 
before. However, I got the bow of the boat about 25 feet from the stem, 
when we boarded her, and the boatswaln was the flrst man to get aboard, and 
he grabbed the rail, and went aboard as she came down, and fell inside." 

He describes how each of his crew, by the same method, got on the 
vessel. He says that he went on and placed the quartermaster in 
charge, etc. He describes the difficulty which they had in securing a 
position on the vessel and putting on the hawser. They finally suc- 
ceeded, and called to Capt. Chase to go ahead. Chase says : 

"With great diflllculty we gave a Une to the Alcazar, and he got one or two 
more men, and they got up on the bow and hauled the heaving Une aboard, 
and I got my hawser through the starboard bow chock, and he hauled It in, 
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possibly 10 fathoms of It, and made it fast, and said he had her ail rlght. 
Owlng to the sea, whlch was heavy, and the vessel acting badly, my own 
vessel acted very badly, and the Alcazar golng up and down 10 or 15 feet, I 
did not dare start with my sbip towing the Alcazar, with any men on her, 
and I called them back. They came back, and we secured our boat, and 
started ahead very slowly, and before golng ahead I told the chief officer that 
we were up agalnst a dangerous proposition, and I wanted him to Instruct 
his men not to make any mlstakes, because one single mîstake with the en- 
glue meant the destruction of both vessels. Or course, handling a ship like that 
at nlght is an ugly business, especially baeking and filling. The men worked 
very nicely then. I made the hawser fast, and the Dorchester started to 
tovvlng the Alcazar. We did not do much on it, because she took charge of 
us, and not us of her. She persisted in going around in a circle, no matter 
vvhat I did with the Dorchester's engine or wheel. Instead of golng towards 
the land, as I wanted to go, she persisted In going the other way. For half 
or three quarters of an hour, the Alcazar was sheering, sometimes almost 
abreast of the ship, and the hawser coming up In the sea, and after an ex- 
traordlnary sheer the hawser parted, with 40 fathoms from the Alcazar and 
about 30 fathoms from us. Wbile we were dolng thls, the Merrimac, one of 
our own ships, came up, winked his eye at us, and, as I had no other 
hawser then for that purpose, I wirelessed the Merrimac to corne back, and 
he came back about half past 2, and we held a consultation, and I told the 
captain of the Merrimac that we had an abandoned steamer hère, and did he 
hâve any towing hawser, and he said he had about 120 fathoms of 10-lnch 
manilla." 

They decided to do no more that night, to wait for the sea to go 
down. 

"The Alcazar was free, and I took the bearing of the ship. She was 7 
miles Southwest and ^ west from Lookout Lightship, and I watched her 
from 2 o'clock." 

He indicated on the chart her location. She moved about half a 
mile, drifted an hour in a northeast direction. 

"When morning came we discovered what the trouble was with the Al- 
cazar, in regard to swinging us around In that circle. We found she was 
about 2V2 feet down by the head, and her rudder was jammed hard over port." 

He gave directions to the mate and" his crew, who went to the Al- 
cazar, in regard to straightening out the rudder. This was done by 
going below to examine the gear around the rudder. He says : 

"I would not hâve gone below for the whole vessel, under those clrcurn^ 
stances, because, If she eapsized, he would never hâve gotten out, and nobody 
knew it was uot going to capsize." 

The captain of the Merrimac sent a boat with a second officer and 
five men, and they put one more man on the Alcazar, and with this 
boat he sent a small 2y2-inch manilla rope, and on this he bent his 
10-inch hawser and got it fastened in the same position it had been 
fastened on the night previous. After getting the hawser fastened, as 
described by Chase, he — 

"headed north-northeast, whiçh was about the direction we had to go to 
clear the shoal, and, after towing possibly half an hour or more, the Alcazar 
dolng the same trick with him as she did with me, sheering first one way and 
then another, then the Une went in the air and parted about two fathoms of 
the brldle. There was the Alcazar free agaia, with this 10-inch hawser 
banglng down from her bow." 
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Chase describes hîs efforts to pick up the hawser, saying; 

"I had to baclî my ship towards the Alcazar ; my shlp was roUing one way 
and stie was rolUng the other. I don't know whether any of thèse gentlemen 
hâve ever been masters of vessels; but if you hâve a vessel worth $300,000 
and about 60 or 70 people, ail under you, on that boat, and If you succeed in 
a thlng like this, you get greatly pralsed, but you know what you get If you 
fail. • ♦ * We were gradually drawing up around the end of the shoal, 
and I could see the top of the Life Saving Station. I was trying to get her 
into Lookout Bight, If I could; but about 3 o'clock the new hawser, which 
belonged to the Merrimac, parted, and It left me about 60 fathoms out of the 
120 which we had In the moming. My crew was fagged out, they had been 
up slnce the night before, and with part of the Alcazar It didn't look very 
good about getting her in, and the Merrimac came there and sald: 'If you 
wlll run a line, I wlll tow her.' It was getting dark then, and we had to do 
what we had to do, quick." 

While he was engaged in this effort, Yeomans, of the Life Saving 
Service, came to him in a gasoline boat. He undertook to pilot the 
Dorchester, having the Alcazar in tow, and finally got her in the Bight 
within about 4I/2 miles of the Hght, and he said that would 5e ait 
right. When they got in the position Mr. Yeomans said was ail right, 
told him to let go the anchor and hawsers. In letting go the anchor, 
both sides were unlocked, instead of one; was not familiar with the 
English anchor; "so there she was with two anchors." 

Chase, in the meantime, had sent a wireless to the captain of the 
Seminole, revenue cutter, at Wilmington. He broughtthe Dorchester 
nearer to the Alcazar, to carry the men from the Dorchester, who 
had been on her during the time, something to eat. While on the Al- 
cazar, the Seminole came up and steamed to the Dorchester. After 
looking after his men on the Alcazar, he went to the Seminole and 
there met Lieut. Covell, the officer in charge, told him who he was, 
and that he wanted him to take the Alcazar into Lookout Bight. 
After discussing the weather, he proposed to start early in the morn- 
ing. Chase then went to Beaufort for the purpose of communicating 
with his people, spent the night there, December 2Sth, returned next 
moming. The Seminole, at Wilmington, received a wireless from the 
Dorchester on the morning of December 25th, stating that she was 
standing by the Alcazar, 7 miles southwest of Lookout Light Vessel. 
Covell, her first lieutenant, in command, started at once to give assist- 
ance. At 2 p. m. ofi the same day he received a message from the 
steamer Merrimac, stating that the Dorchester and she were accom- 
panying the Alcazar toward Lookout Bight, the weather was good, 
very little wind, and smooth sea. Lieut. Covell says that, when he 
reached the Dorchester, Capt. Chase was on the Alcazar. He soon 
came alongside the Seminole in the Life Saving boat, and said that 
the Alcazar had been anchored by him in her présent position and 
wished him to tow her into Lookout Bight. He went on the Alcazar, 
taking his carpenter with him; looked over the situation, and found 
both anchors down, and, in order to take her into the Bight, they 
slipped both chains. Before doing so, talked with the five men on 
board, the prize crew from the Dorchester; no protest was made; 
had no means of getting the anchors up; started with her at 3:45 
a. m. on December 26th; anchored her in the Bight with a kedge 
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anchor, which was on her forward bow. There was one small kedge 
on the starboard bow; iised the heavier kedge. While they were 
trying to get the anchor off, she drif ted in on Cat Fish Point. They 
puUed her o£f; stood by her ail that night, and left the morning of 
the 27th December; left several members of the Dorchester's crew 
on her. There was no safer anchorage in the Bight. One anchor 
would hâve held her under those conditions. He says : 

"It Is the safest place in that viclnity, and is considered a safe harbor lu 
everythmg but a southwestem, whlch blows into the Bight. In a southwest 
gale, there is danger of her dragglng ashore." 

He says that while he was towing her into the Bight the Alcazar 
sheered — on account of her list and the fact that her steering appara- 
tus was not used — she sheered ail she could. 

Returning to Capt. Chase's testimony, he says that the Merrimac 
ieft him at 6:10 p. m. December 25th; that the prize crew, consisting 
of four mec from the Dorchester, went upon the Alcazar, and — 

"I gave them instruction under no circumstancea to allovs^ any one aboard 
that ship, except the life saving crew, and the cutter people, until some one 
came from our company down there and he Unew them, and then he could 
turn the vessel over to them. Then my ship was anchored about two miles 
outside of this Bight. I proceeded to Philadelphla short of two Ucensed men 
and two other men." 

He took from the Alcazar mail packages, which were delivered to 
the post office, etc. He says: 

"From the first tlme I was notifled at 9:25, December 24, 1912, and by the 
tlme I got my ship back to the same place she was before, to my original 
course on my way to Phlladelphia, it was 6 o'clock on December 26th — 44% or 
45 hours." 

It was very cold. The foregoing constitutes the outUnes of the 
transaction, up to the time the Dorchester left the Alcazar, as nar- 
rated by the principal actors. Other persons on the vessels engaged 
were examined at much length. The other incidents occurring prior 
to December 27, 1912, in regard to which controversies hâve arisen, 
will be noticed in the discussion of thèse questions. 

In respect to the events subséquent to the morning of December 
27tli, giving rise to serions différences between the parties and coun- 
sel, dates are of spécial interest. The libelants daim that when 
anchored in Lookout Bight, on the aftemoon of December 26, 1912, 
the vessel was in the safest available place, and that they had per- 
formed a complète salvage service. This is seriously contested by 
the claimant. On December 26th, the Merchants' & Miners' Trans- 
portation Company of Baltimore, having been notified by Chase of 
the Dorchester's situation with référence to the Alcazar, wired Mar- 
wood & Co., Liverpool, England, stating that their steamer had — ' 

"pieked up abandoned steamer Alcazar ofC Carolina coast Advise us name 
owner's représentatives in America." 

On December 27th, at 9 :43 a. m,, they received answer : 
"Owners Alcazar. Late Eva — Inter-American Co., Toronto, Canada." 
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Mr. Hassler, the treasurer of claimant company, resîding in New- 
York, on December 25th, leamed through the shipping news in the 
New York Herald that the Alcazar was in distress somewhere below 
Cape Lookout Lighthouse. He immediately communicated with the 
Treasury Department at Washington, and learned, through the De- 
partment, that the Seminole was in communication with, or had 
knowledge of, the whereabouts of the vessel. Together with his ma- 
rine superintendent, Mr. Davies, he came at once to Beaufort, N. C, 
reaching there December 27th, and endeavored, without success, to 
get some one to take him to Cape Lookout. He learned, through Mr. 
Sprunt, at Wilmington, that the captain, second oiïicer, engineers, 
and two or three of the crew of the Alcazar, had left there for 
Beaufort. They arrived that afternoon. He secured, on December 
28th, a boat, and, with Mr. Davies and the members of the crew, 
reached the Alcazar during that morning. He found Chamberlain 
and the other members of the prize crew on board. He describes 
the appearance of Chamberlain ; says that he had a gun laying on the 
rail. He tried to talk with him and explain that he was the owner 
of the vessel and wished to go on her, but he would not allow him 
to go up; told him that he had some telegrams to show that he was 
the owner, said that he could send them up in a canvas bucket; 
that Chamberlain was very rude to him ; told him in a very impolite 
way that there was no use in his staying there ; that Capt. Chase was 
his captain ; had his hand on his gun. In regard to this conversation. 
Chamberlain says that he was left in charge of the ship, with in.struc- 
tions not to permit any one to corne aboard unless they showed that 
they were authorized to do so ; that some men, on Saturday morning, 
came on a small fishing boat; one of them wanted to corne on, and 
said that he had a telegram showing his authority; that he told him 
to send it up in the canvas bucket, which he refused to do, and left. 

That Mr. Hassler asked permission to go on the vessel, and that 
Mr. Chamberlain refused him, is not open to debate. A correspond- 
ence over the phone and by wire was conducted between counsel in Bal- 
timore and New York, during the 27th and 28th of, December, trying 
to arrange about a bond, etc. Sunday, the 29th, intervened, and other 
causes prevented an understanding. Mr. Hassler returned to Beau- 
fort. The libel by the Merchants' & Miners' Company was filed on 
the 30th of December, and bond filed by claimant. The libel was not 
filed by Salas until January 7, 1913. On Tuesday, December 31, 1912, 
Mr. Hassler and his men went on board, and, with the consent of the 
représentatives of the libelant, remained there. In conséquence of 
a controversy about the form of the receipt, it was not signed, nor 
the vessel and cargo turned over to him, until January 1, 1913. The 
receipt acknowledged that the claimant had "this day taken possession 
of said steamer and cargo, as she lies." On the 31st of December, 
by the consent of Chamberlain, the engineers got up steam in the main 
boiler of the Alcazar. 

In view of the contentions made by the claimant in regard to 

her condition on December 28th, it is necessary to examine the évidence 

regarding the manner in which the anchors on the Alcazar were 

227 F.- 
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dropped and the place at which she was anchbred in Lookout Bight. 
There does not appear to be any controversy in regard to the fact 
that, after the Alcazar came ofF the shoal on December 23d, she listed 
very heavily — at an angle of 40 to 45 degrees. This, it seems, al- 
though unknown to the captain and crew, at the time they left her 
and went on the Columbia, was caused by the fact that while on the 
shoal they had started to pump some of the ballast out to lighten her, 
and when she came ofï into deep water she took a list to port. When 
she got afloat again, ail the water ran down to the lee side. Her chief 
engineer says that they pumped out f rom 200 to 300 tons of ballast ; 
that had a decided effect; gave her a list to port; after she came 
off, she took a sudden list to port, the water being out of the tanks — 
close on 40 degrees. When the prize crew from the Dorchester went 
on the Alcazar, they found about a foot, or foot and a half, bilge 
water in her — ordinary bilge water ; she was not leaking. Beranger, 
the first officer on the Dorchester, was on the Alcazar when it was 
decided to anchor her. He says: 

"I went fofward and looked the windlass over, and, it being an Engllshman, 
I did not understand it very well, and I knew the necessary levers to operate 
the windlass were locked up and I could not get at them. I tried ttie com- 
pressor, and the stern buckle also; and I tried to pry that out, and it would 
not come; and I tried the port anchor, and it would not go. I came up with 
both of them, and both of them went at the same time, and in paying out 
chain they both paid it out at the same time. I did not understand the wind- 
lass, and I gave her about 15 or 20 fathoms; did not give her much chain. 
We remained there about 20 minutes. Durlng this time we wanted lights and 
did not hâve any. We were anchored, and we went down in the forecastle. 
We lit our way wlth matches until we found a lantem, and lit the lantem, 
and found two more lantems and a can of oil. We came up and lighted one of 
thèse lantems. It was at this time that the Seminole came up. We lowered a 
little boat, and he came up, and said Captain Chase had sent Mm there to 
tow us in. I sald: 'We hâve just anchored. What can you do in gettlng the 
anchors up? We hâve got no steam.' And he said, 'We hâve got to slip those 
anchors;' and I sald, 'It is a shame to let thèse anchors go;' and he said, 
"There is no other method ;' and I said, 'We can't lose thèse anchors and 
chains.' " 

He says that he saw the spare anchor ; they are supposed to be 
kept in good shape. This witness was examined at great length in 
regard to the manner the two anchors went oflf. He finally said, in 
reply to the question by the court: 

"Tell me how it happened that two went when you only wanted one to go? 
That is what I dldn't understand. You see it is a combination windlass and 
hoisting gear, and the necessary levers to operate that windlass were locked 
up in turrets on each side of this windlass, and we could not get la there. 
Then, as I said before, the starboard anchor would not go, and I put the com- 
pressor on this starboard anchor, also the turn buckle; then I tried the port 
anchor, and did It the same way, and that one would not go; so I came up 
with both of them at the same time and both of them went." 

The relevancy of this and other testimony, regarding the manner in 
which the anchors were handled, is found in the contention, made 
by claimant, that tlie négligence, or ignorance, of Beranger, in operat- 
ing the hoisting gear, deprived the A-lcazar of the means of having 
proper anchorage in the Bight, resulting in her going aground and 
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susfaiiiing injuries. After the vessel was anchored. in Lookout Bight, 
by the Seminole, Chamberlain, with the other members of the prize 
crew, remained on her pursuant to the instructions of Capt. Chase. 
Chase had wired the Merchants' &.Miners' Company, at 8 o'clock of 
the morning of December 26th, that he had brought the vessel, and 
to send a représentative down to take charge. 

Maj. Stickie, the officer in charge of the work by the government 
for making Cape Lookout Bight a safe place for anchoring vessels, 
was examined. Referring to conditions existing on December 27, 1912, 
he expressed the opinion that it was not safe to anchor a vessel draw- 
ing 18 feet of water in Lookout Bight in a southwest storm ; that she 
would be safer at sea than in the Bight during a southwest gale. On 
cross-examinatiori, upon a récital of the conditions claimed by libelants 
to hâve existed, he was asked : 

"Then you think that when the Seminole took It Into Cape Lookout Bight 
and anchored It, whlle It might later prove not to be an absolutely safe place, 
under ail the circurostances it was the reasonably prudent thlng to do?" 

He answered: 

"I do. The government proposes to make it perfectly safe by the proposed 
work, which Is now under construction." 

He further said: 

"It would be the prudent thlng to do under emergency, which I assume 
existed ; and as to later disposition, it would dépend on developments of the 
weather. It would undoubtedly be necessary to take care of the vessel after 
bringing her into this harbor." 

Lieut. Covell says: 

"There was no safer anchorage than the one selected in that vlcinity. It 
is the safest place in that viclnity, and is considered a safe harbor in every- 
thing but a southwester, which blows into the Bight" 

Lieut. Chalker, who was also on the Seminole at the time, says : 

"We considered she was in a safe place. We deemed we had anchored her 
the best we could under the circumstances. She was in no distress when we 
left her. * * * At the tlme we left her, she was In no danger," etc. 

There is other évidence to the same effect and to the contrary. 

There was much testimony in regard to the condition of the anchor, 
with which the Alcazar was anchored in Cape Lookout Bight, by the 
Seminole. Chamberlain, who was on board, says that he saw the an- 
chor when they pulled it over the side and "it looked ail right to me" 
— did not examine it carefully. Chase says that he saw it, but did not 
examine it carefully. It seems that the anchor was rusted or "frozen." 
Its flukes did not turn, and tlaerefore, as said by Capt. Carden and sev- 
eral other witnesses, it was of little or no use — nothing more than a 
pièce of iron. 

Claimant contends that it was négligent to drop this anchor without 
examining it. This becomes material, in view of the course taken by 
the vessel after being anchored. Chamberlain says that the vessel 
went aground when he was aboard of her. Hassler says that she was 
"aground" when he reached her on the morning of December 28th, 
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Adams, one of the prize crew, says that on the night of the 27th 
of December he had the watch from 12 to 6; that — 

"she dragged on lier anchor from the stonn blowing in there; a storm waa 
raging thàt night. She touched a slioal, and she was dragging, and the stern 
of the ship touched bottom, aceording to the bearing I had in that cove, and 
when the heel touches, her bow is bound to swing around parallel with it, 
and she swung around parallel with it, about 4 or 5 o'clock in the moriiing, 
The storm died down about half past 9 Friday morning, and about 10 o'clock, 
to our surprise, we found the ship coming up on a straight keel almost, 
and I stated to the second mate that we must bave touched bottom. She 
stayed that way for two hours. * * * i never heard her pound until she 
started to corne up straight about half past 9 Friday moming." On December 
2Tth, "about 12 or 1 o'clock, she started to take that same list she had before 
again. We accounted for that by tlie f act that she must hâve gone ashore on 
low tide, and on high tlde she floated agaln and took the same list she had 
when she was floating. She continued this as long as I was on her — until 
January Ist, Wednesday." 

He says that after the crew o£ the Alcazar came on, Tuesday, De- 
cember 3 Ist, they pumped the water out of the ballast tanks on the low 
side and aiso pumped the bilge water out, and ail that pumping made 
her come up straighter. She stayed in the same locality — did not 
change her position. Chamberlain gives about the same account of 
the movement of the vessel ; that, during the time he was on her, the 
wind was westerly; the anchor did not drag. Hudgins, of the Life 
Saving Service, was on her while in the Bight; says she went aground'; 
does not think she would hâve donc so if she had been anchor ed with 
two anchors. There is very much contradictory évidence in regard to 
tlie location and condition of the vessel on January 1, 1913. Mr. Hass- 
1er says that, after consulting Capt. Davies and Capt. Garrod, they de- 
cided to see if they could move her; get her out of the position she 
was in. The Life Saving crew gave assistance. He describes the ef- 
forts made to move her, none of which succeeded. He returned to 
Beau fort and wired for the Seminole, January 2d, and started back 
to the vessel. He was caught in severe storm and went to the Seminole, 
Capt. Carden being in command; reached the Alcazar on morning 
of the 3d of January. The weather moderated. The Seminole put 
a line out and pulled on Alcazar, but could not move her. He returned 
to Beaufort Sunday morning to get lighters. He returned to the ves- 
sel Monday morning, January 6tli. 

Capt. Carden, in his report to the Department, gave a very fuU and 
interesting account of his coming to the Alcazar and his work, result- 
ing in pulling her ofif the ground and floating her. The portions of 
the report, read as a part of his testimony, material to the questions 
discussed by counsel, are : 

"The Seminole left Wilmington at 7:10 a. m., January 2d, In response to a 
call for assistance from the Alcazar. • * * From Wilmington to Lookout 
Bight the Seminole made the best of her way ; by that I mean she made the 
best speed possible, under conditions of wlnd and weather. The barometer 
was falling rapidly throughout the day, and there was every indication of 
the approach of a storm of considérable intensity. At 7:10 p. m. was able to 
bring the ship to anchor near the Alcazar in Lookout Bight, and unmediately 
sent an officer on board that vessel to ascertain her condition and to request 
the présence of her master on board the Seminole," 
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He met Mr. Hassler and took him on board. The officer came and 
made his report, as did the officer sent by Capt. Carden. He says : 

"The Alcazar had been driveii bodily up the beacb ; she had a list of 15 
degrees port ; she had an anchor to seaward f rom the bow, and was ridlng to 
thls anchor by a 10-inch hawser; the anchor had failed to hold, for the 
ship had been driven ashore. * * * The weather conditions during tbe 
evenlng of January 2d contlnued to get worse. The master of the Alcazar 
was sent back to hls vessel and advlsed that the Seminole would commence 
work as soon as we could sound out and taiUe a position." 

By midnight of January 2d — 

"it was Mowing a whole gale and close attention had to be pald to taklng 
care of the Seminole, the sea and weather conditions contlnulng throughout 
January 8d ; the wlnd moderating at times, but gale practlcally holding true 
ail day.' There was no improvement by night; in fact, by 11 p. m. great 
care had to be exercised over the Seminole. Steam was kept on the main 
englne and the vessel made ready to go ahead at full speed from the signal. 
* * * A heavy sea was running into Lookout Bight, and the wind, instead 
of comlng from the southeast, as predicted, was from southwest to west. I 
fonnd it necessary to pass practlcally ail nlght on the bridge; that Is, up to 
4 a. m., when the wind and sea moderated. During January 3d, salvage opéra- 
tions, on account of the storm, of any kind, were out of the question. It was 
estimated that the wind, at times, was blowing 50 miles per hour, and ttie 
barometer, at 8 p. m., read as low as 29.30; the wind, at the time of the 
reading, was southwest. It was not until 10 a. m., January éth, that I was 
able to send a boat from the Seminole to sound out around the Alcazar. It 
was apparent to me that the Alcazar had been thrown still higher on the 
beach by the action of the storm." 

The officer sent to take soundings made his report, and Capt. Carden 
decided how he would proceed to float the vessel. He produced the 
chart which was made, showing the soundings taken. He gave an in- 
teresting account of the manner in which the Seminole, from January 
4th until January 8th, operated, saying : 

"On the morning of January 8th the Seminole was in position early for puU- 
ing. Kemoving the deck load lightened the after portion of the ship. The 
Seminole commenced pulling well before high water, and about 30 minutes 
bef ore high water was reached the stern of the Alcazar was seen to move. AU 
available power was exerted on the Seminole. The ship was slowly pivoted 
into the tackle on the quarter, and once the stem was swung clear around. 
The Seminole had a straight pull of it to seaward. The Alcazar moved along 
with the Seminole into deep water. During the last state of the pull the Une 
leading from the Seminole's spare anchor, which was being hauled on by the 
Alcazar's winch, parted. Thls anchor had been prevlously buoyed to guard 
against such a tendency, and we were thus able to raise it later and land It 
aboard the Seminole ; shoved the Seminole out by the stem, from her, and got 
aground and got the 10-lnch hawser to the fore chock, from whence we puUed 
until the ship was well out in deep water and able to take care of herself 
under her own steam. We then slgnaled the Alcazar to cast ofC the 10-ineh 
Une, which was done, and, In accordance with previous arrangements, the 
Alcazar steamed outslde the Bight and circled until we were able to plant 
our spare bower, viith the 10-inch hawser attached and buoyed and placed 
in deep water; that is to say, about 5% fathoms, with mud bottom. As soon 
as the anchor was placed, we slgnaled the Alcazar to come in. Thls she did, 
picking up the hawser from the anchor as planted, and also letting go her 
own anchor. After anchoring her, the weather came on thlck, with considér- 
able wlnd. The Alcazar began to move. It was évident that the ship would 
again go ashore. The ground tackle was insufflcient to hold her, conslsting, as 
It did, of the Seminole's spare bower, anchor, and the useless bower anchor of 
the Alcazar. As there appeared to be uncertainty and hesitancy aboard the 
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Alcazar, I sent an offlcer aboard, wlth instructions to urge the master to slip 
•everythlng and steam ont Thls was done, and the Alcazar stood ont at 4:30 
I». m. under her own steam, on January 8th." 

The log of the Alcazar, from and including January 8th, shows that 
she encountered stormy gales, heavy seas ; that her engine was disabled ; 
ship leaked and listed; she gave distress signais. She was evidently 
in great danger from the Diamond Shoals. 

"AU hands engaged In throwlng deck cargo over from starboard side on 
account of heavy llst to that slde. Ship making water rapldly, 5 feet bllges ; 
englneers constantly pumplng." 

On January lOth, weather conditions improved, and, proceeding slow- 
ly, she reached Newport News the evening of that day. 
Capt. Carden says : 

"Bvery day the vessel was left In her positioti whleh we found her in meant 
the plling of sand around her and slnking deeper Into her bed. If prompt 
action had not been taken, it would hâve been a very serions, difflcult, and 
expensive job — probably entailing the jettisonlng of every bit of cargo in 
her ; and I even hâve my doubts whether it could bave been accomplished at 
ail." 

During the opérations of the Seminole, 190 tons of the logwood on 
her deck was thrown overboard. Capt. Carden says : 

"The bottom is sand ; nothlng there to Injnre her bottom, no rocks. She was 
stranded broad on the beach. I think the stonn drove her abont 100 feet on 
the shoal. She was hard and fast aground when we arrived there." 

Capt. Carden was examined several times. The foregoing is the 
substance of his narrative of events which came under his personal 
observation. In an examination, taken subsequently, he said that the 
bottom on which the Alcazar rested was "as soft as an asphalt pave- 
ment." He says that he used this expression simply by way of illus- 
tration ; that he intended to say that it was a very hard beach. 

She went on the dry dock at Newport News and received some tem- 
porary repairs. After two days she proceeded on her voyage, arriving 
at Chester, Pa., January 18, 1913. After discharging her cargo, or so 
much thereof on deck as had not been lost, she proceeded to Kensington 
shipyards, where, after being examined, she underwent extensive re- 
pairs. Prior to and on the trial a large number of witnesses were ex- 
amined, their testimony covering more than 1,500 typewritten pages. 
Many exhibits, photographs, charts, etc., were filed. The case was fully 
argued, orally and upon brief s, with marked ability. Both the claimant 
and the Merchants' & Miners' Company agrée, and that is about their 
sole point of agreement, in suggesting that the Columbia has no stand- 
ing in a court of admiralty. In respect to the value of the Alcazar and 
her cargo, the différentes are as widely divergent as in respect to the 
nierit of libelants' services. 

Libelants insist that, when salved and delivered to the owner, the 
value of the Alcazar was $100,000, and that of her cargo $60,000; that 
the damage sustained by her, subséquent to the delivery to her owner, 
was due entirely to its négligence in failing to care for her saf ety. The 
claimant insists, with equal earnestness, that her value, when libelants 
took her in charge, was not to exceed $65,000, from which should be 
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deducted the cost of repairs made necessary by libelants' négligence, 
$51,079.35; that the value of the cargo was but $23,444.72. They agrée 
that her freight was $7,155.81. In addition to the charge of négligent 
conduct on the part of the crew of the Dorchester, claimant charges 
that the prize crew looted the vessel, carrying ofï every article of Per- 
sonal property of any value, and injuring, defacing, and wrecking her 
furnishings. With ail déférence to tlie contentions of the learned and 
zealous counsel, it may be that a fair measure of justice may be found 
somewhere between the divergent lines. 

An examination of the dépositions and oral testimony of the prin- 
cipal witnesses make the impression that, while they endeavored to de- 
scribe conditions as they saw them, their inferences are more or less 
colored by their viewpoint. The conflict between the witnesses in re- 
gard to the alleged "looting" of the vessel is quite intense — ^probably 
some human feeling finds its way into this phase of the case. 

[1] Taking up the claims of the libelants, and défenses of the claim- 
ant, in the order of time in which the transaction occurred, it will be 
convenient to first dispose of the claim made by the Columbia. The 
claimant moved the court to dismiss this libel "on the ground that it 
does not state a cause of action." This motion is renewed at the con- 
clusion of the hearing upon the ground that "the libelants Salas and 
others hâve not shown any facts which would support a salvage award." 
This motion is opposed by the learned counsel for thèse libelants as 
"untenable." The question involved in this motion is whether the serv- 
ice rendered by the Columbia cornes within the définition of salvage. 
Mr. Hughes defines salvage as : 

"The reward allowed for a service rendered to marine property, at rlsk or 
In distress, by those under no légal obligation to render It, which results in 
beneflt to the property if eventually saved." Adm. 127. 

Judge Brawley, in The Apache (C. C.) 124 Fed. 905, says: 
"Any service or assistance applied for or received by a vessel In péril or 
distress which in any measure conduces to its safety is In the nature of sal- 
vage service." 

See The Besnard (D. C.) 144 Fed. 992 ; The Lowther Castle (D. C.) 
195 Fed. 604; The Brina P. Pendleton (D. C.) 200 Fed. 848. 

Claimant, conceding the correctness of thèse définitions, insists that, 
upon the facts disclosed by the testimony, the Columbia fails, in sev- 
eral respects, to bring the service rendered by her within its ternis. 

Was the Alcazar in péril or distress ? Dr. Lushington, in The Char- 
lotte, 3 W. Rob. 68, says : 

"Ail services rendered at sea to a vessel In distress are salvage services. 
It is not necessary, I conceive, that the distress should be immédiate and abso- 
Inte; it will be sufficlent if, at the time the service is rendered, the vessel 
bas encoiintered any damage or misfortune which might possibly expose her 
to destruction if the service was not rendered." 

In The Phantom, L. R. 1 A. E. 58, he says : 

"It is sufficlent if there is a state of difficulty and reasonable appréhension." 

In the Ella Constance, 33 L- J. Adm. 191, he awarded salvage, say- 
ing: 
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"It Is a case In which there was no Immédiate rlsU, no Immédiate danger, but 
there was a possible contingeney that serious conséquences must hâve ensued." 

It would seem, upon the testimony, which, in respect to the con- 
dition of the Alcazar when her crew called for assistance from the 
Columbia, is not seriously controverted, that she was in a state of 
difficulty and reasonable appréhension. Her master and his men mani- 
festly thought se; their conduct is'not open to any other interpréta- 
tion. Garrod, master of the Alcazar, says that for a man to remain on 
the vessel, while she was listing heavily, "he would be thinking of com- 
mitting suicide" — that it "was a dangerous situation." His log shows : 

"Sliip bumpiug heavily until 5:50 p. m., when she came ofC with assistance 
of engines and Immedlately began to take heavy port list. Until about 6:.30 
p. m. the ship having a Ust of about 45 degrees, it was declded to abandon ship 
and go on board Columbia, to await events. In gettlng aboard tug with life- 
boat and one small boat, the lifeboat, on account of heavy sea, was thrown 
under tug's counter and broken, so that she sank immedlately; the small 
boat being hoisted on board. In the meantime, the Alcazar, drifting to south- 
west, with port rail awash ; » * * wind shifting to west, soutiawest, and 
northwest, and increaslng to heavy gale, with tremendous sea. The Alcazar 
became unmanageable." 

Garrod further says that, if the sea had calmed down again, he 
would not bave hesitated to go back on the ship. It was only during 
the rough weather that he was afraid to go and stay on her ; that, in 
the light of subséquent events, knowing what she went through and 
did not turn turtle, he does not think was in danger of doing so. The 
évidence make.s the impression that, at that time, the master of the 
Alcazar did not know the cause of her listing. He had on his deck 
600 or 700 tons of logwood, piled some 10 or 12 feet high. Claimant 
insists that, however this may be, the services rendered were of no 
benefit to the ship. 

"Success in the performance of the service for whlch a salvage reward is 
claimed, to the estent at least of the service contributing to the ultimate 
safety of the property in danger, is, as a rule, necessary." 

Dr. Lushington, in The Zephyrus, 1 W. Rob. 329, says: 

"I apprehend that, upon gênerai princlples, a mère attempt to save a ves- 
sel and cargo, however meritorious that attempt may hâve been, or whatever 
degree of rlsk or danger may hâve been incurred, if unsuceessful, caunot be 
considered in this court as furnlshing any title to salvage reward. The 
reason is obvions, via., that salvage reward is for benefit actually conferred, 
not for a service attempted to be rendered." 

Counsel for the Columbia insists that the évidence shows that the 
service rendered by the Columbia contributed to the ultimate safety 
of the ship. This is earnestly controverted by claimant, to the extent 
of suggesting that ail of the evils which overtook the Alcazar, by rea- 
son of the négligent manner in which she was handled by the Dor- 
chester, would bave been avoided if the Columbia had not placed her 
in the position in which the Dorchester found her; that "it would 
probably hâve been better for the claimant if the Alcazar had not been 
thrown in the, path of the Dorchester" ; that she would bave been 
overtaken by the Seminole and brought safely into harbor. What 
may hâve been the fate of the ship if she had not called to her aid 
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the Columbîa is necessarily spéculative. The rule of the law is con- 
sonant with the only fair way in which men's conduct and the resuit 
flowing therefrom must be judged. The principle, consonant with 
reason and supported by judicial décisions, is that the character of the 
service performed is not to be fixed in the light of subséquent events, 
but in view of conditions existing at the time of performance. In 
The Apache (C. C.) 124 Fed. 905, Judge Brawley finds that, notwith- 
standing his conclusion that, at the time the service was rendered, the 
vessel salved was, for the reasons stated by him, in no actual danger 
of sinking, the libelant, acting in good faith upon reasonable appré- 
hension to the contrary, was entitled to a salvage award. He says : 

"It Is none the less a salvage service ttiat the péril apprehended dld not be- 
fall, or that the labor expended was Insignificant, and performed without 
actual risk. Thèse considérations affiect the quantum of compensation, but 
not the nature of the service, or the principles by whlch that compensation Is 
to be measured." ïhe Lowther Castle (D. 0.) 195 Fed. 604. 

The question which has given most concern is whether the service 
rendered by the Columbia contributed to the safety of the Alcazar; 
whether the clément of success is found in the testimony. Whether 
she would, if not towed by the Columbia, hâve drifted back on the 
shoal, is necessarily a matter of conjecture. The testimony, in regard 
to the wind and currents, rather tends to show that she would not 
hâve done so. Claimant insists that, upon the testimony of the Colum- 
bia's witnesses, "the Alcazar was in no danger of drifting ashore at 
any time on December 24th, and that the only effect of the Columbia's 
towing was to retard, to some slight extent, her drifting seaward." 
Whether she would hâve been "picked up" by the Seminole or Dor- 
chester, and what resuit would hâve followed, is, of course, spécula- 
tive. That the Columbia responded to the call of the Alcazar when 
she was in apparent danger, and that she rendered such service as was 
in her power, is undoubtedly true. The captain of the Alcazar says 
that when the Columbia left her she was "in a place of safety, but I 
don't say that the Columbia towed her to a place of safety, * * * 
because the Columbia was only just holding her head to the wind: 
she was drifting, the Columbia with her." 

There does not appear to be any very serions controversy that when 
the Columbia left the Alcazar, and its master eut the hawser, it was a 
prudent thing to do. The fact that she was caring for 26 men, in ad- 
dition to her own crew, the captain and crew of the Alcazar, who did 
not consider it safe to return to her, is sufficient to relieve her of the 
charge of abandoning the Alcazar. It is évident that, at that time, the 
captain of the Columbia intended to return and render her such further 
service as was in his power, and that he did, after getting coal and 
supplies, return to the place at which he expected to fînd her. The 
Columbia responded to the call of the crew of the Alcazar, at a time 
and under conditions which they regarded as dangerous to her 
position. She did ail in her power to aid and contribute to her safety. 
In the light of what occurred thereafter, it is impossible to say, with 
any reasonable degree of certainty, what would bave been the ultimate 
resuit if she had not done so. It wauld seem that her claim, at least. 
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for compensation, cornes within the principle announced in The Camélia, 
IIP.D. 2: 

"That services which shoiild hâve contributed to the ultlmate safety of a 
vessel, If Interrupted before completlon, wlthout default of the salvor. are en- 
tltled to some rémunération, is applicable not only to a vessel saved from 
iiiïmlnent rlsk of wreck, but also to a case like the présent, where the vessel 
is brought into a case of greater comparative safety than that In which she 
vvas when she asked for assistance." 

The suggestion, on the part of claimant, that she would hâve been 
overtaken by the Seminole and had a more effectuai salvation than was 
secured to her by the course pursued by the Dorchester, involves the 
merits of the controversy between her and the Dorchester, which will 
be considered later on. There is nothing upon which to base the sug- 
gestion that the Seminole would hâve gone to the rescue of the Alcazar 
— certainly not at the time she did, but for the call of the Dorchester; 
hence, whatever suggestion may be made in respect to the Seminole is 
necessarily based upon the f act that she was called by, and responded 
to, the call of the Dorchester. The motion to dismiss the libel of the 
Columbia is denied. The question of the amount which should be 
awarded to her will be considered later. , 

[2] The discussion of the merits of the claim made by the Dorchester 
has taken a wide range. It cannot be, and is not, denied that the Dor- 
chester undertook to salve the Alcazar at a time and under conditions 
which justified her captain and crew in regarding her as a derelict. 
She had been abandoned by her crew; that is, they left her under 
conditions which they regarded as unsaf e. She was, when discovered 
by the Dorchester, at 9 :25 at night, listing at 40 to 45 degrees, without 
light or steam, in a place and under conditions which were dangerous. 
Capt. Chase and his crew, whatever may hâve been their expectation in 
respect to salvage, undoubtedly, in good f aith and, so far as the évidence 
shows, on the night of December 24th, did ail in their power to secure 
the vessel and tow it into a place of safety. The description of the 
efforts of the mate and his voluntary crew, as given by Capt. Chase and 
Beranger, leave no doubt upon my mind in that respect. It is not very 
material, as it affects the services rendered at that time, whether the 
crew of the Alcazar intended to retum to her. The fact is that they 
were not on board, and left no évidence that they intended to retum. 
There is much contradictory testimony regarding what they took away 
with them. However that may hâve been, the condition in which the 
crew of the Dorchester went upon the Alcazar did not enable them to 
stop and look for the personal belongings of her crew. 

[3] "A vessel found at sea in a position of danger and without any 
one of her crew on board of her is prima facie a derelict." Law of 
Salvage (Kennedy) 55 ; The Laura, 14 Wall. 336, 20 L. Ed. 813. In 
The Shawmut, 155 Fed. 476 (D. C. S. C), Judge Brawley says : 

"Prima facie a vessel found at sea In a situation of i»eril, wIth no one 
aboard of her, Is a derelict ; but virhere the master and crew lep,ve such vessel 
temporarily, without any Intention of final abandonnent, for the purpose of 
obtalnlng assistance, and with the intent to retum and résume possession, she 
is not technically a derelict • • • She was what may be called a quasi 
derelict." 
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The condition under which her crew left the Alcazar, and in which 
she was found by the Dorchester, distinguishes her status from The 
Kelton (D. .C.) 181 Fed. 237. It is not very material, at this point, to 
fix her status in that respect Her condition was well calculated to 
create the impression on the mind of Capt. Chase and his crew that she 
had been abandoned by her crew. There is évidence sufficient to sup- 
port the conclusion that it was.difficult and somewhat dangerous for 
the men who went upon her. Of course, it is a question of degree; 
and as is usual in such cases, the degree of danger is more or less mag- 
nified and minimized, according to the viewpoint. There is no doubt 
that the first volunteer crew who went were unwilling to take the risk 
and returned to the Dorchester. The difficulty experienced by the Dor- 
chester in getting control of the vessel, the parting of the hawsers, her 
eccentric behavior, and the assistance rendered by the Merrimac, are 
ail testified to by crédible witnesses, who are not contradicted. Nothing 
is found in the conduct of the officers and crew of the Dorchester sub- 
jecting them to criticism until after the Alcazar, on December 25th, was 
towed into a place where it was thought advisable to anchor her. Capt. 
Chase was not willing, and it would seem correctiy so, to take the Dor- 
chester, with the Alcazar in tow, into the Bight ; it was not safe to do 
so. He sent a wireless to the Seminole at Wilmington to come to his 
assistance. He, of course, did not know when she would arrive. It 
would seem, therefore, that, acting under the advice of Yeomans, of 
the Life Saving Service, his décision to anchor her was wise and prop- 
er. Yeomans reached the Dorchester about 4 :30 p. m., December 2Sth, 
and piloted her, with the Alcazar in tow, until 9 o'clock p. m., to a point 
at which he says : 

"I told him to let the anchor go. * * • I thought It was too dangerous to 
go any eloser, with that ship, with a vessel as large as the Dorchester, with a 
tow of that kind. * • • Thought this was a reasonably safe place, under 
the circumstances." 

Counsel for the claimant criticizes this action. Under existing con- 
ditions, it would seem that the course pursued is not justly subject to 
criticism. The trouble which arose after she was anchored by the 
Seminole in the Bight, it is insisted, resulted from the négligence of 
Beranger in dropping both of her anchors. It is manif est that Beranger 
did not intend to drop both anchors ; that he did not understand how to 
operate the gearing and, in his efïort to drop one, both went. It ap- 
pears that this was the resuit of ignorance, rather than négligence. 
While his manner of getting the vessel anchored undoubtedly resulted 
in dropping both anchors, instead of one, as he intended, it cannot be 
termed gross négligence or misconduct. It is clear that, when Lieut. 
Covell came with the Seminole, it was impossible, in the condition of 
the Alcazar, to raise the anchors. It was necessary to slip them in or- 
der to take the vessel into the Bight. This condition necessitated the 
dropping, when she was in the Bight, of the kedge or spare anchor, and 
hère claimant criticizes the conduct of the crew of the Dorchester. The 
évidence shows that this anchor was so constructed that, if in proper 
condition when dropped, its flukes automatically open. A mode! of the 
anchor was shown on the trial. By reason of rust, the fîukes did not 
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open; it was said by the witnesses that it was "frozen"; the resuit 
being that it was of but little value as ground tackle. 

Several phases of the controversy were urged in regard to this 
anchor and its condition. Claimant insists that it was négligent on the 
part of the crew of the Dorchester, who were in charge of the Alcazar, 
to drop the anchor without examining it and correcting its condition. 
By way of answer, they insist that tliey were entitled to assume that the 
anchor was kept in working order; that it was the duty of the crew 
of the Alcazar to keep it in proper condition, and, if they failed to do 
so, any damage sustained by its use should be attributed to their négli- 
gence. There is no doubt that the anchor was rusted, or "frozen." A 
number of interesting suggestions are made in regard to placing liabil- 
ity for the condition and use of this. anchor. The weight of the évi- 
dence tends to show that, while the Alcazar was in charge of the crew 
of the Dorchester, both of her anchors were dropped by reason of the 
f ailure of the mate to understand the proper way to operate the gearing ; 
that the kedge anchor, which was dropped, was not in proper condi- 
tion; that if the Alcazar had not lost both her anchors, before being 
towed in the Bight, her ground tackle would hâve enabled her to keep 
off the shoal. There is évidence that thèse anchors, by reason of being 
exposed to the sait water, are apt to become rusty in a short time. 
There is no évidence that their attention was called to its condition, or 
. that, without examination, such condition would be observed. lient. 
Covell, who was in command of the Seminole and superintended anchor- 
ing the Alcazar in the Bight, did not observe any trouble with the an- 
chor. He says that they anchored with "the best appliances available." 
He thought she "was safe to anchor." The weather at that time was 
good. 

"It would hâve been much better to hâve had one of her bow anchors. She 
would probably hâve held on there, although I can't be sure of that." 

She went on the shoal on December 27th, and was never again, until 
puUed ofï on January 8, 1913, ofï the shoal. To what extent her con- 
duct and condition would hâve been différent if she had been anchored 
with one of her bow anchors, it is impossible to say ; and to what ex- 
tent the: kedge anclior would, if in proper condition, hâve protected her, 
is equally conjectural. That the loss of the first, and the condition of 
the other, were misfortunes, cannot be doubted; and that the loss of 
the bow anchor is attributable to the ignorance of Beranger is equally 
clear. Thèse conditions cannot be lost sight of in fixing the degree of 
merit to be given the libelant in awarding salvage. 

If the vessel had been delivered to its owner on December 28th, or 
the 31st, many of the difficult questions which hâve given counsel and 
the court much trouble would hâve been avoided. That which occurred 
between December 28th, when Mr. Hassler first appeared and sought 
permission to go on the vessel, and January 1, 1913, when he was given 
possession, gives rise to questions in regard to which there is much 
divergence of opinion and some feeling. As we hâve seen, Capt. Chase, 
on the morning of December 26th, wired the home office of the Mer- 
chants' & Miners' Transportation Company. This telegram is not in 
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évidence ; but ît is in évidence that counsel promptly wired appropriate 
parties for information as to the owners of the Alcazar, and on Decem- 
ber 27tli received the desired information. Mr. Hassler, the treasurer 
of the claimant company, knowing that the Alcazar was on her trip, 
was on the lookout to ascertain, f rom the shipping news in the Herald, 
her whereaboiuts, expecting to see notice of her arrivai at Chester, her 
destination. He says, and for manifest reasons stated by him, that he 
was very much interested in her safe arrivai. A large portion of his 
estate was invested in the vessel and his personal interest in her safety 
very deep. On December 25th, he saw f rom the Herald that the vessel 
was in distress somewhere on the North Carolina coast. He immedi- 
ately resorted to the most reliable source to locate her and learned that 
the revenue cutter Seminole was in communication with her. He 
promptly came to Beaufort, the nearest point from which he could 
reach the vessel, reaching there December 27th, where he met the crew, 
who, by his direction, came to Beaufort. He went as quickly as pos- 
sible on December 28th, with his marine superintendent, to the Alcazar, 
and asked permission to go on her. His company had employed coun- 
sel in New York, and communication had been opened with counsel for 
the Merchants' & Miners' Transportation Company, by phone and 
wire, for the purpose of entering into stipulation for bonds, etc. 

Ail parties were diligent in endeavoring to bave the vessel delivered 
to its owner. While Mr. Chamberlain was obeying the orders of Capt. 
Chase, in refusing to permit any one to go on board, it would seem 
that the appearance and manner of Mr. Hassler and his frank state- 
ments should hâve secured to him at least some considération. Fail- 
ing to secure admission on his vessel, which he saw "aground," he 
returned to Beaufort and promptly resorted to every possible method 
of getting into a position to do so. Arrangements having been made 
between counsel, the libel was filed and bond given. Mr. Iseberg, a 
représentative of the libelant, was sent to the Alcazar, and on Decem- 
ber 31st Mr. Hassler was, with his crew, permitted to go on board, 
and at once began préparations to get her off. On January 1, 1913, 
receipt was signed and possession given to Mr. Hassler. Some criti- 
cism is made of the failure of Mr. Hassler to act more promptly than 
he did in securing the aid of the Seminole. She was aground. The 
crew, beginning on December 31st, to fire her engine, endeavored to 
move her without success. Mr. Hassler returned to Beaufort, and on 
the morning of January 2, 1913, wired the Seminole at Wilmington. 
She started at 7:10 a. m. for Lookout Bight, and reached there at 7:10 
p. m. on that day — arrived in very severe weather. I am unable to 
perceive any unreasonable delay or négligence on the part of Mr. Hass- 
ler. He was examined orally before me. He gave a frank, intelligent, 
and interesting account of his expérience and the course pursued by 
him under most trying and difficult circumstances, with his vessel 
aground and in danger of becoming a total wreck; a crew on board 
unable themselves, and unwilling for him, to take any action for her 
safety, a stranger, on a dangerous coast, it is impossible to doubt, after 
hearing him testify and seeing his manner, that he was strongly moved 
and anxious to leave nothing undone, at the grave péril of his life, to 



654 227 FEDERAL REPORTER 

save his vessel. There were no tugs or salving machinery at Beaufort, 
and none, other than the Seminole, at Wilmington, or nearer than Nor- 
folk. 

Harsh words of criticism on the part of either of those who were 
endeavoring to clear up an unfortnnate situation do not afford much 
aid to a solution of the questions to be decided. Capt. Carden, with 
the Seminole, responded promptly to the call and came to the Alca- 
zar. He acted with commendable promptness and intelligence, but 
before it was possible to begin opérations a severe storm came up, 
rendering it necessary to use every précaution for the safety of the 
Seminole. The description of the storm on the night of January 2d, 
continuing through January 3d, as given by Capt. Carden, was quite 
graphie. The wind was "blowing a gale" from the southwest, driv- 
ing into Lookout Bight ; the unfortnnate Alcazar being driven f urther 
on the shoal. It was not until January 4th that it was possible to be- 
gin the work of pulling her ofï. This was intelligently and diligently 
continued until, at 4:30 p. m. on January 8th, she "stood out under 
her own steam." The season and the weather contributed to complicat- 
ing the situation. While each of the parties feel that they pursued a 
course entirely within their légal rights and with due regard to the 
rights of the other, it is manif est that, if in close touch, some of their 
différences would hâve been avoided, While the Dorchester sustained 
no injury in her effort to tow the Alcazar into a saf e place, as said 
by her captain, the conditions under which the work was undertaken 
were dangerous, and — 

"If you hâve a vessel worth $300,000 and 60 or 70 people, ail under you, if 
you succeed in a thing Uke this, you get greatly pralsed ; but you know what 
you get if you fail." 

He has had 33 years' expérience "in following the sea" from "cook 
to master," and 13 years as master mariner. His manner in testifying 
was frank and his testimony intelligent; his description of the situa- 
tion and his manner of dealing with it clear and free from any attempt 
at exaggeration. The Alcazar was listing heavily. She had a deck 
load, approximately 10 to 12 feet high, of logwood. "She would roll 
the top of the load down to the water, and also the bridge, and then 
she would come up, so the deck load would be up, and then it would 
go down again." Capt. Carden says that, if in the condition described 
by Capt. Chase; he would regard the Alcazar "in a very dangerous 
position" and "a menace to navigation"; that with the currents at 
that place "she would havè a tendéhcy to drift on the shoals." Capt. 
Chase says : 

"It Is the currents whlch drift her. The current had the best of the wind, 
at the time the Dorchester found the Alcazar." The Alcazar was, when 
found by the Dorchester, "direetly In the imth of every vessel that goes up 
and down the Southern coast, except those going to Cuba, and it had beeu 
very dark, and we would hâve run into her before seeing her ourselves." The 
crew of the Dorchester found on the Alcazar a "rope, Indicating that some one 
had been trying to tow her." This was the hawser eut by the Coluinbla. 
The weàther ''was getting better." 

When asked why hç did not wait until morning before putting a Une 
on her, he said: 
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"The ressel was In a bad place, and It was my duty as a master to take her 
out of the place as soon as possible. You can never tell anythlng about the 
weather down hère, especlally In the wlnter time." 

He says that there was danger of coming into collision with the 
Alcazar while towing her, by reason of a mistake in the signais ; that 
this danger is always incident to navigating in close quarters. The 
condition described by Capt. Chase and the danger incident to towing 
the Alcazar are very similar to those described by Judge Hughes in 
The Great Northern (D. C.) 72 Fed. 678. The uncertainty of the 
wind and weather, at that season and place, is illustrated by Capt. 
Carden, who says that while in the Bight, on January 2d, he received 
a radiogram from Washington, announcing the approach of a south- 
east storm ; that by midnight it was blowing a whole gale ; "a heavy 
sea was running into Lookout Bight, and the wind, instead of coming 
from the southeast, as predicted, was from southwest to west south- 
west, by south, and again southwest." 

It would seem that the course pursued by Capt. Chase is not subject 
to criticism. That he showed skill and détermination to accomplish 
his purpose is manifest. The coming of the Merrimac was fortunate, 
and the aid rendered by her was valuable, if not essential to success. 
The first mistake made by the crew of the Dorchester was in dropping 
both oi the anchors. Capt. Chase wisely called the Seminole to his aid. 
Prudence dictated that he should not take the Dorchester, with the 
Alcazar in tow, into the Bight. The conflict in the évidence in regard 
to the safety of Lookout Bight is more apparent than real. Maj. Stic- 
kle, a very intelligent officer, who has been in charge of the work being 
donc by the government, at a cost of more than $3,000,000, to make 
Lookout Bight a safe harbor for vessels, says that, except from a 
southwest wind it was, on December 27, 1912, a safe place in which to 
anchor a vessel, It is to protect vessels from this danger that the gov- 
ernment work, a sea wall, is being constructed. The testimony of the 
other witnesses accords with that of Maj. Stickle. Lient. Covell, who 
was in command of the Seminole, and towed and anchored her into the 
Bight, manifestly regarded it as the "safest place available." As insist- 
ed by claimant, he was pro hac vice the agent of the libelant, and it is 
responsible for his conduct, in respect to the anchoring of the Alcazar. 
It is manifest that he thought the course pursued the best that could be 
donc under existing conditions. It is difficult to see what else could 
hâve been donc. The Dorchester was a passenger boat, running on a 
schedule. It was not practicable for her to stand by the Alcazar. She 
had been delayed 45 hours, and owed the duty to her passengers to 
proceed on her trip. In the absence of a crew on the Alcazar, or any 
évidence of her ownership, or information enabling him to ascertain 
the name of, or communicate with, her owners, Capt. Chase pursued 
the only course open to him. 

[4] In the case of a derelict, the salvor is entitled to retain posses- 
sion ; but in such case it is not the duty of the salvor, under ail circum- 
stances, to retain exclusive possession. Law of Civil Salvage, Kennedy, 
8. The right to retain possession is not absolute, but dépendent upon 
conditions aflfecting the mutual rights of the salvor and owner. Dr, 
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Lushirigton, in The Lady Worsley, 2 Spinks E. & A, 255, criticized thô 
doctrine laid down by some authorities holding that, under "whatever 
circumstances, it was the duty of the salvors to retain possession of the 
property." As the surrender of possession does not constitute an aban- 
donment or waiver of the lien, it would seem that, unless there was a 
probability that, before process could issue and be served, the owner 
would remove the property beyond the jurisdiction bf the court, or to 
a place rendering the enforcement of the salvors' lien more difficult or 
expensive, possession should be surrendered to the owner, or his repré- 
sentative, upon his appearance and demand, at least tothe extent of per- 
mitting him to corne on the vessel and aid in taking care of her. There 
seems to be no hard and fast rule prescribing the relative right and 
duty of the owner and the salvor in regard to the time of, or condition 
upon which, exclusive possession may be held by the salvor. The pur- 
pose of the court of admiralty is to protect the rights of both parties. 
The primary purpose of salving maritime property is presumed to be 
for the benefit of the owner. The reward given to the salvor is by way 
of compensation for benefit received, combined with a just regard for 
the gênerai interest of ships and marine commerce, or as a reward for 
perilous service voluntarily rendered, and as an inducement to mariners 
to embark in such dangerous enterprizes to save lif e and property. The 
right to demand possession by the owner, and to retain it by the «alvor, 
will therefore be measured by the necessity for preserving the rights 
of both parties. 

"As a gênerai rule, unless a vessel has been utterly abandoned, and is, 
lu contemplation of law, a derellct, the occup'j'ing salvor has no right to the 
exclusive possesssion, and is bound to surrender to the master on his appear- 
ing and claiming charge; and the master can, in such case, employ whom he 
pleases, and take what measure he thinks proper, for the préservation of the 
shlp. The court will, however, be guided by the circumstances of each case in 
determining whether or not the master of the salvors' vessel is justified in 
refusing to allow the crew of the salved vessel to retum to their ownership 
before the completlon of the salvage. And if the vessel is, at the time of the 
demand by the master, in such critical position that there may be rlsk of loss 
or damage to her unless the salvors are allowed to complète their opérations, 
it seems that they may retain possession pending such completion." 24 Am. & 
Eng. Enc. 1225. 

The conditions existing on the morning of December 28th were em- 
barrassing to ail persons concerned. The actors, on the vessel and at 
the Bight, were not advised as to their respective rights and duties. 
Chamberlain and his three associâtes were in charge, under instructions 
given them by their superior officer, of a vessel which had been found 
in a condition which justified them in regarding it as abandoned by her 
crew, for reasons which appeared to be sufficient for such abandon- 
ment. They found a hawser attached in such manner, and in such 
condition, as indicated an unsuccessful attempt to tow her. Such was 
the f act. They knew nothing, and had no means of learning, the where- 
abouts of the crew or of their purpose to retum. The Seminole brought 
no information respecting their having gone to Wilmington. Capt. 
Chase had been to Beauf ort and learned nothing of them. The Alcazar 
was found on a coast having a well-known record for danger and dis- 
aster to mariners and marine property. Members of the Life S'aving 
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Service knew nothing of the fate or whereabouts of the crew of the 
Alcazar. Chamberlain knew that Capt. Chase had, on December 26th, 
notified the owner of the Dorchester that he had left them on the 
Alcazar — the vessel on the shoal, with insufficient anchorage, or ground 
tackle, and in danger of going f urther on, as she did. Mr. Hassler, act- 
ing under a natural impulse and in conformity with his légal rights, 
hastened to the nearest place f rom which he could reach his stranded 
vessel. In ail that he did he acted in absolute good faith, and without 
any purpose of depriving the salvors, then unknown to him, of their 
rights or reward. The only information which he had, when leaving 
home in search of his ship, was that the revenue cutter Seminole was 
in communication with her. He had learned of the whereabouts of the 
crew through Mr. Sprunt, the British vice consul at Wilmington. 

The account given by Mr. Chamberlain, and the other persons prés- 
ent, on December 28th, as to what passed between them in regard to 
Mr. Hassler's request and his refusai to permit him to go on the vessel, 
does not, in any material respect, differ f rom that given by Mr. Hassler. 
While Mr. Chamberlain was under no obligation to accept his statement, 
it would seem that the fact that he had gone out to the vessel, his 
appearance, his manner, ail clearly carrying the strongest possible évi- 
dence of credibility and sincerity, would hâve produced on the mind of 
a man of fair intelligence belief in the truth of his statement. Mr. 
Hassler made no suggestion of a purpose to take exclusive possession 
of the vessel, or interfère with the possession of Chamberlain. He had 
not, at that time, received the telegram f rom his counsel, advising him 
to take possession by force, if necessary. That telegram directed him 
not to interfère with the crew left on her by Capt. Chase, but simply to 
do what was necessary to the safety of the ship. It is difficult to under- 
stand how Mr. Chamberlain could hâve supposed that Mr. Hassler in- 
tended, or had the power, to interfère with his rights in regard to pos- 
session. It is clear that he and his associâtes were unable to get her 
ofï the shoal, or prevent her from going further on. It is not probable 
that Mr. Hassler, and those who were with him, could hâve done so. 
They could hâve ascertained more clearly her position, tried her engine, 
as they did on December 31st, and been enabled to seek the aid of the 
Seminole earlier. 

Without undertaking to inquire what injury, if any, claimant sustain- 
ed by the refusai of Chamberlain to permit Mr. Hassler to go on the 
vessel, I am of the opinion that he was not justified, under the circum- 
stances, in doing so. Mr. Hassler was entitled, as a matter of right, to 
go on board and take such action, not inconsistent with the right of the 
salvor, to get her off the shoal and protect her from further injury. 
After his unsuccessful effort to get control of, or to secure an oppor- 
tunity to rescue, the vessel, he returned to Beaufort. He telegraphed 
his associâtes and attorneys, doing ail in his power to get in position to 
secure admission to the vessel. The 29th of December being Sunday, 
he remained in Beaufort, where he met Mr. Boyt, who, together with 
Mr. Cornbrooks, had been sent by the libelant to Beaufort to inspect 
the Alcazar. Mr. Boyt, with whom he was acquainted, told him that 
the vessel was "in a bad position and something ought to be done as 
227 F.— 42 
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soon as possible." This conceded fact "cuts both ways." Libelant 
finds in it the imposed duty on Mr. Hassler to "get busy" ; whereas it 
shows that Mr. Boyt, the représentative of libelant, had on the 28th 
made an examination of the vessel, knew her position, and appreciated 
the necessity for prompt action. He remained in Beauf ort on Monday, 
December 30th, waiting for advice. It was useless for him to return 
to the vessel until he had some assurance that he would be permitted to 
go on her. Libelant sent as its représentative Mr. Iseberg, and arrange- 
ments having been made between counsel for filing the bond in New 
York, he retui'ned with the original crew, with the exception of one man, 
to the Alcazar, on Tuesday, December 31st, and was permitted to take 
them on board. He describes the condition which he found, saying : 

"I walked over the deck load aft to the cabin, and I don't thlnk there Is 
anything in the world that could convey to you my feelings when I saw the 
stnte of things. I felt like a chlld who has broken the best thing he had ever 
wanted. This steamer was the reallzation of my llfe, and when I saw the 
cabiti with everythlng smashed to pièces, the table upside down, • * » 
and it was a horrible thing to see." 

In conséquence of a disagreement in regard to the form of the re- 
ceipt, possession was not given until January 1, 1913, but with the con- 
sent of Mr. Chamberlain steam was gotten up on the main boilers and 
the next day they^decided to try to move her. Their effort was unsuc- 
cessful, and on January 2d Mr. Hassler wired for the Seminole to corne 
to his assistance, with the resuit set forth in Capt. Carden's testimony. 
That the vessel was driven further on the shoal between December 31st 
and January 2d, when the "great storm" came on, is quite probable ; to 
what extent is conjectural. Under the circumstances, no criticism can 
be made of the course pursued by Mr. Hassler, nor any injury sustain- 
ed by the vessel during that time attributed to him. He was not called 
upon to wire the Seminole to come to his aid under the conditions exista 
ing on those days. On January Ist, with the assistance of the Life 
Saving crew, Capt. Davies and Garrod endeavored, by using ail of the 
means within their power, to move the vessel. Assuming that the 
Alcazar was in good condition on December 23d, when she first went 
on the shoal, and that upon coming off she immediately took a list of 
45 degrees, and assuming that, during the time intervening between 
that day and December 3 Ist, we hâve a fairly accurate account of the 
expérience through which she went, the conditions described by Mr. 
Hassler on December 3 Ist, when he went upon her, are not difficult to 
understand. That she sustained injury during thèse days is manifest; 
but when we undertake to fix, with any degree of certainty, at what 
particular time and under what particular condition the injuries were 
sustained, we are in the realm of conjecture. She was on the first 
shoal, December 23d, only a few hours, from about 2 o'clock to 6 :30 p. 
m., and came off without assistance. Between that time and the time 
she went on the shoal in Lookout Bight, she was in water of sufficient 
depth. What damage she sustained during this period, if any, was the 
resuit of rolling and listing. She evidently pounded somewhat during 
December 27th and the 3 Ist. It was manifestly impossible for the 
Seminole to render any assistance prior to January 4th. It is suggested 
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by libelant that Mr. Hassler should, on December 28th, or prior to 
January Ist, hâve wired to Norfolk for aid. It would seem that, as 
the resuit showed, he pursued the wisest course open to him. 

In regard to the conduct of Beranger, which resulted in the loss of 
both anchors, and the use of the kedge anchor, after the Alcazar was 
towed into the Bight, and its efïect upon the safety of the vessel, there 
is a wide divergence of view on the part of counsel. The measute of 
duty imposed upon salvors in caring for the property under such cir- 
cumstances is that they act in good faith and with reasonable judgment 
and skill. The Laura, 14 Wall. 336, 20 L. Ed. 813 ; The Infanta Maria 
Teresa, 188 U. S. 283, 23 Sup. Ct. 412, 47 L. Ed. 477 ; The S. C. Schenk, 
158 Fed. 54, 85 C. C. A. 384; The Henry Steers (D. C.) 110 Fed. 583 ; 

Dorrington v. City of Détroit, 223 Fed. 232, C.C. A. - — . _ While 

in the application of this principle, and upon the évidence in this case, 
the hbelant should not be held to forf eit ail claim to salvage, it becomes 
material to be considered in fixing the degree of merit to be attached 
to the service as afïecting the amount of the avvard. If the loss of the 
anchors and the use of the kedge anchor contributed to the condition in 
which the vessel was found by the claimant and the injury sustained 
by her, it becomes of interest to inquire as to the degree of blâme, if 
any, which should be attributed to Beranger and his crew, in dropping 
the two anchors and using the kedge anchor in its "frozen" or rusted 
condition. 

After a careful considération of the évidence, aided by exhaustive 
oral argument and brief s, I conclude : 

(1) That the Alcazar was, when overtaken by the Dorchester, on 
the night of December 24th, a quasi derelict, and the crew of the Dor- 
chester were justified in taking such a course with her as if in truth 
she was a derelict — assuming, of courserthe résultant liability to take 
such care of her as, under similar circumstances, they would hâve tak- 
en of their own property. 

(2) The salvage service rendered, in securing control of and tow- 
ing her, involved danger to their lives and the property in their care, 
and was therefore meritorious. 

(3) That such service contributed to her safety, and although, by 
reason of conditions pointed out, its final outcome was not so bénéficiai 
to the owners as they anticipated, they are entitled to a salvage award, 
the amount to be measured by the éléments uniformly recognized by 
courts of adrairalty. 

[ 5 ] The two éléments, in respect to which there is an irreconcilable 
contradiction in the testimony and the views of the parties, are the 
value of the vessel and her cargo and the benefit conferred on its 
owners. Hère there is no point of agreement. It is impracticable and 
would serve no useful purpose to set out the évidence at any consid- 
érable length. Thè Alcazar was built in 1893, and registered in Eloyd's 
Register — Class "100 — A 1"; passed her last examination in 1912. 
She was purchased hy claimant January 17, 1912, for $64,900 cash. 
On December 28th Mr. Cornbrooks and Mr. Boyt, both of whom had 
considérable expérience and knowledge in the construction and sale 
of ships, representing the Merchants' & Miners' Transportation Ccm- 
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pany, went to Lookout Bight and examined the Alcazar. They place 
her value at $100,000. Mr. Cornbrooks saw her again at Newport 
News, at Chester, Pa., and in the dock at Kensington Shipyards, Pa., 
while undergoing repairs, made an inspection at Newport News and the 
shipyard, and says : 

"She was In \ery good condltiou. They had the bottom plates ofC and 
could get at the interior, the tanks, etc." 

He gave the priées at which several other vessels, of approximately 
the same size, etc., of the Alcazar, were sold during the year 1913. He 
used thèse sales as a basis of comparison to sustain his opinion. He 
says that, in the latter part of 1912, and during the first part of 1913, 
"tonnage was in deniand and prices were higher." He says that ail 
of the vessels, whose sales he referred to, were "American boats" — 
that they brought higher prices than vessels of similar character under 
the English flag. The Alcazar sailed under the English flag. Mr. 
Boyt, who also saw and examined the vessel, concurred with Mr. Corn- 
brooks in regard to her value. Both thèse witnesses were cross-ex- 
amined, at considérable length, in regard to the basis upon which they 
place her value. They are intelligent and appeared to be honest in 
the expression of their opinions. Libelants also rely upon the esti- 
mated value placed upon the vessel and cargo by Willcox, Peck & 
Hughes, the insurance agents of claimant. Claimant wired counsel for 
libelant, December 26th, that their agents would attend to giving bond 
— that counsel wired the agents for information as to value for the 
purpose of enabling him to fix amount of bond. On December 27th, 
they wired counsel for libelant: 

"Alcazar valued at seventy five thousand dollars, cargo about flfty thousand 
dollars — please wlre amount bond requlred." 

This is relevant, but not conclusive, évidence upon the question of 
value. Claimant avers that Mr. Hassler said to Mr. Willis, while on 
the vessel, that her value was approximately $100,000 and the cargo 
$60,000, and that, upon that information, Willis made his wreck re- 
port; and he so testifies. Mr. Hassler dénies having made any state- 
ment to Mr. Willis in regard to her value. He says that he knew 
nothing whatever of the value of the cargo, and that, acting under the 
advice of counsel, he refrained from "talking." He is very positive 
in his déniai. I am of the opinion that Mr. Willis is mistaken in say- 
ing that he received the information regarding the value from Mr. 
Hassler. It is quite certain that he did hear the estimate, as he re- 
ported it. Mr. Cornbrooks and Mr. Boyt had, prior to the time Mr. 
Willis fixes the alleged conversation, expressed their opinion in re- 
gard to her value and telegraphed to the Merchants' & Miners' Trans- 
portation Company. It was doubtless a subject of conversation be- 
tween the "prize crew" and other persons interested in her value. It 
is quite improbable that Mr. Hassler should hâve made the statement, 
and equally probable that Mr. Willis heard it from others about the 
place. 

Counsel for libelant further insist that claimant, by the solemn ad- 
mission in its answer that the value of the Alcazar, "prior to her 
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stranding on December 23, 1912, was not exceeding $60,000, and that 
the fair value of the vessel herself was $65,000, and that the value 
of the cargo was not in excess of $44,000, and that the value of the 
vessel, when she fmally reached Newport News, was not in excess of 
$25,0(30," is bound by this solemn admission. While, as insisted by 
the learned counsel for libelant, a fact solemnly admitted in the plead- 
ings will, as against the party making the admission, be taken as true, 
the rule does not extend to estimâtes of value, or averments which 
must, of necessity, be based upon opinion, or inference. They are 
compétent to be considered by the courts as évidence — as déclarations 
as to a matter of opinion, made by the party against his interest — but 
not conclusive. The question of value was not jurisdictional, or es- 
sential to the right of action, or the validity of a défense. It is known 
from expérience that, in drawing pleadings, counsel frequently make 
averments, more or less formai, without careful considération. The 
Eubstantial rights of parties should not be dépendent upon, nor courts 
prevented from ascertaining the truth by, such averments. 

Claimant introduced several expert witnesses having expérience 
and spécial knowledge in regard to the construction and value of 
vessels. Mr. Garney had known the Alcazar since 1907, and had 
advised against her purchase by Mr. Hassler. He represented claim- 
ant in connection with the repairs made at Newport News and other 
places ; saw her before the repairs were made and after she was 
"opened up" ; checked over the plates which were sprung ; examined 
and approved the bills. They amounted to $51,040.95, of which $1,- 
881.30 "were not due to récent damage." He says that the repairs 
were necessary to unable her to keep in her class with Lloyd's. He 
gives it as his opinion that, after she was repaired, her value was be- 
tween $55,000 or $60,000. He gives the priées at which other ves- 
sels in her class sold, as a basis of comparison to sustain his opinion. 
He says that ".not a dollar was spent on her that was not necessary 
to get her back into her '100 — A #1' class." Frank S. Martin, who 
had large and long expérience as consulting engineer, naval architect, 
ship and engine surveyor, and appraiser, also valuing ships of ail 
kinds for insurance purposes, purchase, limitation of liability, etc., 
gives it as his opinion that the value of, the Alcazar, in sound condi- 
tion, January, 1913, was $63,900. He states his reasons for fixing 
this amount. Robert Haig, with long expérience, gives a history of the 
Alcazar, and reaches the conclusion that in sound condition her value, 
January, 1913, is $61,900. He examined her in February and March, 
1913, two or three times a week. H. L. Jobson, surveyor to the Lon- 
don Salvage Association, with 30 years' expérience, examined the 
vessel, and says that her value, in sound condition, was $58,500. In 
this divergence of testimony of experts and opinion witnesses, we 
inquire what was donc with the vessel after being repaired. Mr. 
Hassler says that he tried to sell her soon after she was repaired ; 
offered her at $85,000; tried the Japan market, there being no mar- 
ket in this country for British steamers; failed to get a satisfactory 
bid; made sale to a German, subject to inspection. He was to pay 
£14,000, but, upon inspection, rejected her. He finally sold her for 
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£12,250, or $61,250; "but; in order to get that price, we had to put 
her through the survey, costing between i2,000 and £2,500, $10,000 
or $12,500, in repairs to get her in her class" in Lloyd's Register. 
This was in 1914. 

While it is true that salles made one year prier, and one year subsé- 
quent, to the date at which the value of the vessel is to be ascertained, 
are not of controlling probative force, yet, as said by the court in 
The Albert Dumois, 177 U. S. 255, 20 Sup. Ct. 595, 44 L. Ed. 751, 
it is better évidence than the conflicting opinions ofi experts, an illus- 
tration of which is seen in The Haxby, 83 Fed. 715, 28 C. C. A. 33. 
There is no suggestion that Mr. Hassler bought her for less than her 
value. Mr. Garney says that he advised against the purchase. She 
was then 18 years old. Ail of the witnesses concur in saying that 
the percentage of détérioration at that âge is quite large. It does not 
appear that any repairs were put upon her after the purchase by Mr. 
Hassler. There is abundant uncontradicted évidence that Mr. Hass- 
ler used every possible effort to secure her fuU value. It was to his 
interest to do so. He had spent $51,000 on repairs, and, to make 
the sale at $61,250, he was obliged to spend as much as $10,000 more. 
According to the decided weight of the opinion évidence, she was 
not worth to exceed $63,000, when she was overtaken by the Dor- 
chester, on December 24, 1912. It is not denied, and is abundantly 
proven, that the amount expended for repairs was necessary, and of 
this $1,881.30 were not due to récent damage, which leaves the net 
amount for repairs caused by the injuries sustained between December 
24, 1912, and January 10, 1913, when she reached Newport News, 
$49,159.65, thus leaving her actual value, on that day, $13,840.35. 

The question around which counsel hâve had strenuous struggle 
is the location of liability for this resuit. The situation comes to this : 
The Alcazar was worth, when the salvage service was begun, about 
$63,000. When ■ she was placed on the dry dock at Newport News, 
she was worth $13,840.35. She was surrendered to her owner, for 
practical purposes, December 31, 1912, aground, in Lookout Bight. 
She went on the shoal, while in possession of the salvor, December 
27th. Between December 23d and December 27th she had been list- 
ing heavily — ^abandoned, in fact, by her crew, because in a dangerous 
condition. She hadj as her cargo, 2,800 tons of logwood, 700 tons 
piled on her deck, 10 to 12 ficet high. Claimant charges that her 
injuries should be attributed to three causes, each of which, it allèges, 
resulted from the acts of the salvors : (1) That she lost both her bow 
anchors; (2) that she was anchofed in an unsafe place; (3) that, by 
the négligence of the salvor, the anchor used in Lookout Bight was 
rusted or "frozen" and unfit for use. I am of the opinion that Look- 
out Bight was the safest available place in which she could be 
anchored, and that no blâme attaches to the Dorchester in that re- 
spect; that the loss of the bow anchors and the use of the kedge 
anchor, while not sufficient to sustain an action for négligence, should 
be taken into considération in fixing the degree of merit attaching 
to the salvage service. I am of the opinion that both causes con- 
tributed to the condition in which the Alcazar was found on December 



THE Ar-CAZAB CG3 

28, 1912; to what extent and how far is necessarily conjectural. I 
am inclined to think, from the évidence, that, as said by several of 
the witnesses, the vessel was, before her misfortune, "in a run- 
down condition," and was not worth so much as $63,000. It is not 
very material on the question of her value whether the necessity for 
spending the large amount for repairs resulted from her condition 
before going aground, or because of injuries sustained while aground. 
The resuit is the same. Her value was not so large as thought by 
libelant's experts. 

If it be said that when, on January 1, 1913, she was delivered to 
the claimant "as she lies," such injury as she had, to that time, sus- 
tained is to be charged the salvors, and that injury sustained subsé- 
quent thereto is to be charged to claimant, other questions at once 
arise: Whether, and to what extent, the condition produced by 
her anchorage continued to contribute to the injury sustained until 
she reached Newport News ; whether, if possession had been sur- 
rendered on December 28th, the injury sustained by the "great. storm" 
of January 2d would hâve been averted, etc. It is manifestly impos- 
sible to separate the injury with any degree of accuracy, either in re- 
spect to time or cause. An appeal to the common-law doctrine of 
proximate cause for the purpose of fixing liability for any spécifie 
act of omission or commission, by either party, is impracticable, and 
would lead to unsatisfactory results. Courts of admiralty hâve wisely 
appHed the doctrine of comparative négligence or divided liability 
for injury sustained by collisions, and apportioned the damage and 
burden. This doctrine has been applied in cases of collision, not be- 
cause it is logical, but because of necessity, or because it is more 
consonant with justice. While the practice had its origin in collisions, 
it has been applied in other cases. 

In The Max Morris, 137 U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586, its 
history and application is discussed by Mr. Justice Blatchford. He 
said : 

"Some of the cases referred to show that this court has extended the rule 
of the division of damages to clalms other than those for damages to the 
vessels which were in fault in a collision. * » * ïhey show an améliora- 
tion of the common-law rule, and an extension of the admiralty rule in a 
direction which we think is manifestly Just and proper. Contributory nég- 
ligence, in a case like the présent, should not wholly bar recovery." 

While not strictly analogous, the reason of the thing leads to the 
same conclusion. The tendency to thus deal with similar conditions 
is seen in the Employers' Liability Act (Act April 22, 1908, c. 149, 35 
Stat. 65 [Comp. St. 1913, §§ 8657-8665]). While in the strict sensé 
of the term, neither party was guilty of wrongdoing — a tort — they were 
dealing with a condition produced, in part, by causes for which no 
one was liable — the éléments, the sea, the winds, currents, and shoals. 
If the crew had not left the Alcazar, as they now insist was unnecessary, 
but few, if any, of the misfortunes which she sustained would hâve 
overtaken her, Their abandonment of the vessel in a sensé, and to a de- 
gree, was the first act of an intelligent human agency, creating a 
condition, which produced results involving the crew of the Dorchester 
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in a difficult salvage service. Their absence from the vessel, in a 
measure, contributed to the loss of her two anchors; if they had re- 
mained or returned to her, as it seems they could hâve done by the 
vsame means used by Mr. Hassler, Beranger would not hâve fotmd 
conditions which resulted in the loss of the anchors. Again, there is 
évidence that it was their duty to keep the kedge anchor in proper 
condition for use in case of an emergency. Thèse are only illustra- 
tions of the numerous co-operating causes contributing to the final 
resuit. 

Without extending the discussion, I am of the opinion that a divi- 
sion of the cost of repairing the vessel on account of recently sustained 
damage is, pro hac vice, approximately fair. This places the valua- 
tion as a basis for fixing the amount of award, so far as value is an 
élément, at $38,420.17. The parties are as far apart in regard to the 
value of the cargo as of the vessel. Claimants hâve filed exhibits show- 
ing actual weight, value, etc., together with évidence of its value. 
Eliminating several items in regard to vi^hich there is controversy, I 
find that the value of the cargo was approximately $25,000 and the 
freight $7,155.81— making a total of $70,575.98. There is an irrecon- 
cilable conflict in the testimony in regard to the alleged spoliation anS 
carrying away of articles from the vessel. I am inclined to the opin- 
ion that this has been exaggerated, both as to extent and amount. I 
am impressed with the belief that, in the hurry of leaving the vessel, 
and the uncertainty of their return, the crew of the Alcazar took away 
with them quite a large quantity of their personal belongings. It is 
certain that nothing of much value was taken away by the crew of the 
Dorchester, when they left the Alcazar at anchor, other than the mail 
packages which Capt. Chase delivered to the post office authorities. 
Counsel frankly conceded that no point was made in regard to this. 
I am unable to find that the four men who remained on her until Jan- 
uary Ist took with them, or carried away before leaving, articles of 
much value. They, of course, used so much of the provisions on board 
as were necessary for their support. This they were entitled to do. It 
is évident that some feeling has been engendered between the wit- 
nesses in regard to this subject. The condition of the furniture, fit- 
tings, etc., found by Mr. Hassler, may be accounted for by référence 
to the heavy listing and rolling of the vessel for several days and her 
pounding with the rise and fall of the tide while aground, prior to 
December 3 Ist, when he went on her. I see no reason for fixing lia- 
bility for thèse conditions upon the crew of the Dorchester. While 
this conduct was improper, I am not inclined to attach much impor- 
tance to it in fixing the award. 

Complaint is made that both libelants made excessive demands for 
salvage and required large bonds. This is true, but the only informa- 
tion which counsel for the Merchants' & Miners' Transportation Com- 
pany had, as to value, was furnished by the Insurance agents of claim- 
ant, who put the value of the vessel and cargo at $125,000. It seems 
that counsel for the Columbia had practically the same information. 
At the time the libels were filed, none of the parties supposed that the 
cost of repairs would be so large. The évidence in regard to the Dor- 
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chester puts her value at $125,000, and the Merrimac at $110,000. I 
do not find any évidence of the value of their cargoes. The évidence 
tends to show that the value of the Columbia is about $50,000. Nei- 
ther of the vessels sustained any in jury, nor were any of their crew 
injured. Except in going on the Alcazar, on the night of December 
24th, none of them were in serious danger of injury. 

Counsel dévote considérable portions of briefs to the citation of 
cases discussing the moiety rule in cases of derélicts. They do not 
seriously controvert the conclusion that the rule does not now obtain, 
and is not considered as controlling in fixing amount of awards. It 
is referred to in The Cato, Fed. Cas. No. 13,786, as "exploded." In the 
B. C. Terry (D. C.) 9 Fed. 920, it is said that in the early part of the 
last century (eighteenth) the correctness of a rule of fixed proportions 
began to be questioned, then discountenanced, and at length aban- 
doned, and a flexible and more salutary rule was declared by the Brit- 
ish admiralty, and approved and adopted in this country, by the Su- 
prême Court of the United States, in Post v. Jones, 19 How. 150, 15 
L. Ed. 618. The éléments entering into a salvage award hâve been 
so frequently stated and so uniformly adopted that they need not be 
repeated. Judge Haie, in The Lyman M. Law (D. C.) 122 Fed. 816, 
says that Judge Hughes, in The Sandringham (D. C.) 10 Fed. 556, 

"in a masterly and exhaustive opinion reviews the principles upon which cases 
of this character should be decided. * • * Embodying the resuit of the 
décisions of the English and American courts of admiralty, the Board of Trade 
laid down the mies to be considered in determining the amount of the award." 

After naming six éléments -which the court should consider, he says : 

"And Judge Hughes adds a seventh considération: The degree of succesa 
achieved, and the proportions of value lost and saved." 

It îs in applying the last, and the one in regard to which counsel 
differ most widely, that I find most difficulty. As said by Judge Goflf 
in The Haxby, 83 Fed. 715, 28 C. C. A. 33 : 

"The law relating to the question of salvage, as well as the rule by which 
the same is to be applied to the facts of any given case, has been repeatedly 
announced and illustrated in décisions of tie Suprême Court of the United 
States. * * • It is hardly safe to make comparison of cases of this char- 
acter, unless at the same tlme careful attention is glven, and proper dis- 
crimination made, as to the facts and the spécial clrcumstances existing In 
each case." 

While this is manifestly true, it is also true that such examinatioh 
and discrimination discloses a fairly harmonious and orderly develop- 
ment of judicial thought on the subject and removes it from the fîeld 
of arbitrary personal opinion. Like so many subjects in the domain 
of the common law, précèdent "embalms a principle" and a rule of 
more or less safe gênerai application is established. In The Lyman 
M. Law, supra, it is said : 

"It is not necessary * ♦ * to discuss the • « • question whether or 
not rlie schooner was a derelict, or to consider ail the old learning upon the 
subjoct of derélicts. The question to be decided is in what péril the vessel 
was t'ound, and what reward should be given for the services rendered by the 
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salvors. It cannot be douhted that the crew abandoned the schooner In Ri-eat 
haste, in fear of their lives; the seamen teking with them their Personal 
effects." 

As said in The Great Northern (D. C.) 72 Fed. 678: 

"Towlng a dlsabled vessel on the high sea, owing to the bâtent danger fronv 

the multiform accidents to whicli ships are coustantly liable is always a 

salvage service." 

In the présence of wrecks, in the regular track of vessels, without 
lights, in the nighttime, especially in thick weather, with no one to give 
warning of their location, may justly alarm, for they are Hable to 
occasion great loss of life and property. The ship salvcd was of about 
tlte,same dimension as the Alcazar, valued at $100,000, and an award 
of $1Û,0(X) was made by Judge Hughes. The crew remained on the 
Great Northern. 

In The Minnie E. Kelton (D. C.) 181 Fed. 237, the crew temporarily 
ibandoned the vessel. Judge Wolverton says : 

"The allowance of salvage is based upon two considérations — one, of public - 
policy, whieh suggests a libéral bounty to induce vessels and water cratt to 
turn aside trom their regular course and endure the hardships and périls of 
removlng dangerous wrecks from the pathway o£ commerce; and the other,. 
to restore the wreck of disabled vessel to the ovvner, and the service which is 
îidequately commensura^e with the successful performance of the under- 
taking is * • * of high merlt, and the award is therefore measured ac- 
cox-dlngly." 

1 he value of the Kelton was fixed at $45,000. The cost to repair the 
damaje sustained was $20,000. She had a cargo of lumber valued at 
$36,000. An award of one-sixth of the value, after deducting the cost 
of raising the vessel and repair, was made. 

In The Apache (C. C.) 124 Fed. 905, Judge Brawley says : 

"It is tbe pollcy of the maritime law to encourage spontaneous services ren- 
dered in going to the aid of a ship in dist'ress by giving some rémunération 
beyond the value of the work actually done, as an encoura.gement to induce 
the salvor and future salvors to incur risk in savlng life aiid property ; but 
this extra rémunération is always proportioned, * » » and it is never the 
pollcy of the law, nor in accordance vi-ith justice, to allow a situation created 
by calamity to be converted into an opportunlty for extortion." 

The value of the tugs salved was fixed at $20,000 to $30,000 each, 
and an award of $1,500 each was made. 

In The Edith L. Allen (D. C.) 139 Fed. 888, Judge Adams said that, 
while the schooner was not, strictly speaking, a derelict, she might just- 
ly be so considered for salvage purposes, her value was $25,000, an 
award of $8,000, with reimbursement for actual expenses, was made. 
In The Haxby, supra, the value of the property used in the service was 
about $1 17,000. The court gave an award of $16,666. 

Judge Hughes, in The Sandringham, supra, said : 

"The task of the wreckers was full of toil and risk, perforuied as it was on 
a dangerous coast, liable to sudden storms and sea swells. The work was 
bravely undertaken, perseveringly and faithfuUy pursued, and successfuUy 
accompllshed." 

The value of the vessel saved was $193,000. An award of one-f ourth 
her value made. 
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In The Lamington, 86 Fed. 675, 30 C. C. A. 271, Judge Lacombe 
says: 

" 'Regard Is always pald to the value of the property saved, and an award 
will not be made of such an amount as to décrive Its owners of the beneflt of 
the service, vvith tlie view of recouping to salvors their losses. It is one of 
the rlsks they run that they may not be indemuified for their sacrifices. It 
is said that the court of admiralty bas hardly ever, and then only in the case 
of a derelict, awarded as salvage more than half the value of the property 
saved.' * • • That the compensation of salvors is subject to réduction, eveu 
below a falr quantum meruit, when otherwise nothlug would be left for the 
owner, is a proposition approved in the opinions of the courts lu the foUowing 
cases, although in none of them are tbe facts exactly libe those In the case 
at bar." 

FoUowing this language is a careful analysis of a large number of 
cases. While, for the reasons stated, and for the purpose of fixing 
approximately the value of the vessel and her cargo, they are fixed at 
the amount named, it is manifest that the owners received in actual 
value only about $13,840 in the Alcazar, and the owner of the cargo 
only about $23,000, which, with the freight, is approximately $45,000. 
An award will be made to the Columbia of $1,000 and her expenses, 
$1,033.63, and to the Dorchester and Merrimac of $10,000 and expenses 
incurred, $2,097.89. The cost of dépositions will be taxed against the 
party taking them ; that is, the cost of witnesses, commissioners, and 
stenographers. The balance of the cost will be taxed against the claim- 
ant. The question of apportionment of the award between the vessel 
and crews will be retainèd for f urther considération ; if not agreed up- 
on, a référence may be takeh. 

A decree may be drawn accordingly. 



HEUBLEIN et al. v. WIGHT et aL 
(District Court, D. Maryland. November 19, 1915.) 

1. Corporations ®=»320 — Management of Corpoeate Business — Power or 

Courts to Review — Rights of Minobitt Stockholders. 

While, in gênerai, a court is without authority to Interfère with the 
management of the business of a corporation by a majority of its stock- 
holders, yet their action in a matter in which their Personal interests are 
opposed to the Interests of the corporation is subject to review by the 
courts at the Instance of minority stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent DIg. §§ 1426-1431, 
1433-1439; Dec. Dlg. <S=»320.] 

2. Corporations <S=>320 — Management bt Directors — Excessive Salaries 

— Rights of Minority Stockholders. 

A stockholder, who owned one-third of the stock of a corporation, held 
entitled to relief In equity against the action of the président, secretary- 
treasurer, and a selling agent, who were ail members of the same family, 
owned a majority of the stock, and constituted a majority of the Iward 
of directors, in fixing their own salaries as oflîcers at amounts which 
were unreasonably high, in view of the business and eamings of the cor- 
poration, and largely in excess of the value of the services rendered to 
the corporation, and this, although the same salaries had been In efCect 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Nuibbered Digests & Indexes 
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for a number of years, during the time when the business was more pros- 
perous. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1426-1431, 
1433-1439; t)ec. Dig. <S=>320.] 

In Equity. Suit by Gilbert F. Heublein and Louis P. Roberts against 
John H. Wight, William H. Wight, Frank L. Wight, and the Sherwood 
Distilling Company of Baltimore City. Decree for complainants. 

Haman, Cook, Chesnut & Markell and Vernon Cook, ail of Balti- 
more, Md., for plaintiffs. 

Keech, Wright & Lord, W. H. De C. Wright, and Robert R. Carman, 
ail of Baltimore, Md., for défendants. 

ROSE, District Judge. The défendants are the Sherwood Distilling 
Company, a Maryland corporation, hereinafter called the Company, 
John H. Wight, its président, his brother, William H. Wight, its secre- 
tary-treasurer, and his son, Frank L. Wight, one of its salesmen. They 
are ail citizens of Mar}dand. The two elder Wights between them hold 
a majority of its capital stock. Kach of the three individual défendants 
is in receipt of a very substantial salary from the Company. Thèse 
salaries are fixed by the directors. Each of them is a director, and the 
three of them constitute a majority of the board of five. 

The plaintifï, Gilbert F. Heublein, is a citizen of Connecticut. He 
owns almost precisely one-third of the Company's stock. One-half of 
his holdings stand in the name of his coplaintifï, Louis P. Roberts. 
The latter lias no real interest in the Company and no concern in the 
outcome of this litigation. When the word "plaintifï" is used, the référ- 
ence is to Heublein. 

The substantial complaint of the bill is that the three Wights bave 
used their control of the stock and of the board of the Company to get 
for themselves salaries far in excess of the value of their services, and 
unwarranted by the financial condition of the Company. In July, 1915, 
the plaintifï, through his représentative on the board, unavailingly 
sought to bave thèse salaries reduced. The bill asks that such réduction 
be made by this court. 

Many years ago the father of the two older défendants, and their 
uncle, one Edward Hyatt, went into the distilling business at York, Pa. 
They subsequently removed to Cockeysville, in this state, and were 
there established as early as 1868. They originally operated as co- 
partners, but in 1882 the Company was organized with a capital of 
$30,000. The défendant John H. Wight was one of the original stock- 
holders. He increased his holdings ; he bought some of those of Hyatt. 
Ultimately ail of his father's stock came to him and his two brothers, 
the défendant William H. Wight and one Alpheus H. Wight, who will 
be hereafter referred to. Hyatt died in 1894. The three Wight broth- 
ers owned among them 200 of the Company's 300 shares ; 33 others 
stood in the name of a Mrs. Vanneck, a daughter of Hyatt. By the 
latter's will he ieft the remaining 67 shares to the défendant John H. 
Wight, in trust, to hold the same for 10 years for the benefit of his 
widow and daughter, and at the expiration of that period to turn over 
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50 shares to his widow and 17 shares to his daughter. For 10 years 
after tlie death of Hyatt the Wight brothers held in their own right, or 
one of them held in trust, ail the stock of the corporation, except the 33 
shares which belonged to their cousin, Mrs. Vanneck. The défendant 
John H. Wight had her full confidence. Dailey v. Wight, 94 Md. 269, 

51 Atl. 38. 

In September, 1905, shortly after the 10-year trust expired, there was 
a meeting of the board of directors of the Company. There were prés- 
ent only the défendants John H. and WilHam H. Wight and one Geddes. 
The last named was bookkeeper of the Company, held none.of its stock, 
and cannot be assumed to hâve been in a position to hâve exercised any 
judgment independent of that of the Wights. At this meeting the salary 
of John H. Wight was raised from $10,000 to $15,000 and of William 
H. Wight from $5,000 to $7,500. Their salaries hâve remained at thbse 
figures ever since. 

About the time that this increase was voted, the 50 shares which had 
passed to Hyatt's widow, who had become a Mrs. Dailey, came upon 
the market. The stock was ofïered to the plaintiflf and his brother, since 
deceased, and they ultimately bought it. Before doing so, however, 
they had one or more interviews ^yith the défendants John H. and Wil- 
liam H. Wight. The latter had neither liking nor respect for the Heub- 
leins. They thought they knew that the Heubleins had been in the 
habit of niixing inferior, or at least less famous, whiskies with the Sher- 
wood whisky, and then branding the compound in exact imitation of 
the Company's genuine aiid unàdulterated product. This practice had 
been stopped about 1903. There had been an adjustment, with which 
the Wights professed themselves satisfied; but their opinion of the 
Heubleins apparently remained unchanged. They did not want the lat- 
ter in the Company. They told them that if they bought the stock they 
should not forget they were buying a minority interest and would be 
only minority stockholders. Precisely what significance the Wights 
attached to this warning does not appear, otherwise than may perhaps 
be gathered from their subséquent actions. The record does not show 
whether they attempted to secure the stock themselves, or, if they did, 
why they did not succeed. 

The annual profits of the Company for each of the six years from 
1902 to 1907, inclusive, averaged $70,000, or 2% times its then capitali- 
zation. The plaintiff paid for the stock he first purchased 15% times 
its par value. In 1907 those interested in the Company thought it best 
to increase its capitalization. To this course the plaintiff consented. 
The Company distributed what may be called, for lack of a better term, 
a bond dividend of $300,000; that is to say, it issued $300,000 of bonds 
and at least attempted to secure them by mortgage. Thèse bonds were 
distributed among its stockholders, so that every holder of one share of 
the Company's stock received $1,000 of the bonds. As the défendant 
owned 50 shares, he received $50,000 of bonds, and apparently still 
holds them. The capital stock was increased from $30,000 to $700,000 ; 
that is to say, for each share of the old stock 23 1^ shares of new were 
given. The earnings of the Company for the six years preceding this 
augmentation of the nominal capital would hâve allowed the payment 
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oi 5 per cent, interest on the bonds and left enough for a dividend of 
between 7 per dent, and 8 per cent, on the new capital stock. 

But, as has happened to many another company, the increase in 
capitalization was f oUowed immediately by a great réduction in profits. 
The average of thèse for the eight years succeeding 1907 was $35,000 a 
year, or only one-half of what they had been for each of the six years 
preceding that date. In the answer and the various statements submit- 
ted by the accountants, the total profits for the eight-year period f oot up 
$293,136.17; but in ail faimess there should be deducted from this 
total a net loss of $12,872.91 incurred in the opération of the Dairy 
Food Company. Ail the stock of this latter company is held by the 
Sherwood Company ; ail its assets and liabilities appear upon that com- 
pany's annual balance sheets. The subsidiary company's net loss in 
opération is carried as an asset of its parent. Of tlie remaining $280,- 
263.26, $120,000 has gone to pay interest on bonds. This left $160,- 
263.26, which was theoretically available for dividends on capital stock. 
Dividends, however, were paid in only four of the eight years. None 
were paid in 1909, and none hâve been pâid in any year since 1912. 
During the eight years, the aggregate dividends paid were $133,000, or 
at the rate of $16,666 a year, a sum équivalent to a little over 2 per 
cent, on the capital stock. On its books, the net increase of the Com- 
pany's surplus during the eight-year period was, after deducting the 
loss of the Dairy Food Company, $27,263.26. Nevertheless the excess 
of the value of the quick assets of the Company over its current lia- 
bilities is probably less that it was at the beginning of the period, as it 
certainly is less than it was in 1910, the first year for which a detailed 
balance sheet appears in the record. This resuit is due to the f act that 
the Company has had to lock up some $90,357.17 in the buildings and 
machinery of the Dairy Food Company. As a conséquence, although 
the Company has since 1910 charged off $59, 246. 92 to dépréciation, its 
building and machinery account shows an increase of $36,387.74 in the 
last five years. Moreover, in 1910 the Company was using some ^7^- 
000 lent to it by its stockholders and friends. On July 1, 1915, this sum 
had been reduced to $35,000, and the Company will apparently shortly 
be called upon to pay ofï some $28,000 of that. The change in the state 
of the Company's affairs is reflected, among other things, in a réduction 
of the cash on hand from $66,531.27 on July 31, 1910, to $15,805.34 on 
the Ist of July, 1915. 

Ever since the plaintiff became a stockholder, there has been recur- 
ring friction between him and the two elder défendants. From time 
to time he suggested that the salaries paid were very large. Thèse 
suggestions were usually ignored and hâve never been accepted. Some 
years ago the plaintiff sought to hâve the Company's books audited by 
accountants of his own sélection. The Wights refused. They said, 
and they doubtless believed, that the plaintiff's purpose was to secure 
a list of the Company's customers, so that he might unfairly compete 
with it' for their trade, to his gain and its loss. Litigation followed. 
VVight v. Heublein, 111 Md. 649, 75 Atl. 507. When that case came 
back to the lower court to be tried, as the Court of Appeals directed, 
upon its merits, the parties reached an agreement that the Company 
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would put one set of auditors to work and the plaintiff another, but 
that those employed by him should hâve no access to the books which 
contained the names of the Company's customers. In a very few 
days after the audit began, two of the Company's employés, namely, 
its bookkeeper and its distillery superintendent, were each found to 
be defaulters in large sums, aggrega'ting for the two, as finally deter- 
mined, nearly $40,000. After this discovery, ail the Company's books 
were thrown open to the plaintiflf's auditors, under promise, however, 
that they would not copy the names of the customers. Up to that 
time the bookkeeping of ' the Company had been poor. The highly 
paid président and secretary-treasurer had assumed that the far more 
moderately compensated bookkeeper and superintendent needed no 
watching. Since then the accounting methods of the Company hâve 
been good. Its books are subjeçt to annual independent audits. The 
auditors furnish a copy of their report to the plaintiff, omitting from 
his copy the names of the company's debtors, presumably to keep him 
from obtaining from such Hst the names of many of the Company's 
customers. This omission is unimportant, except that on one or two 
occasions the discovery otherwise by the plaintiff of certain facts which 
the Hst of debtors would hâve disclosed, and which, if known, might 
hâve given occasion for some more or less legitimate criticism, bas 
led him to suppose that sUch facts had been intentionally suppressed. 
The friction and the hard feeling between the parties were thereby in- 
creased. 

When in the first audit that was made the books covering the pre- 
ceding five years were examined, the cost was considérable, and from 
the fact that the Company or the Wights had one set of auditors, and 
the plaintifï another set, the expense was larger than was strictly neces- 
sary. When the audit was completed, the plaintiff felt that, in view 
of the disclosures resulting from it, the Company should pay his audi- 
tors. The Wights thought not. After considérable negotiation, and 
apparently some friction, the Wights agreed that the Company should 
pay the bill upon condition that the plaintiff should sign a letter or re- 
ceipt to the efîect that: 

"We accept this check In full settlement of ail grievanees which we hâve 
heretofore had against the Company, or Its officers, so far as the conduct of 
the Company has been made known to us. We know of nothing which will 
interfère with our pleasant relations In the future, for which we earnestly 
hope." 

This letter was dated January 12, 1911. About March 9, 1913, the 
plaintiff purchased 1,166 shares, which had formerly stood in the name 
of John T. Vanneck, apparently the son-in-law of Edward Hyatt. 
With this stock plaintiff acquired no bonds, so that, while he owns 
one-third of the stock, he has only one-sixth of the bonds. For some 
reason the plaintiff did not hâve this stock transferred to his own 
name, but to the name of one Louis P. Roberts, who, as already stated, 
is nominally a coplaintifî in this case. At the time of this last pur- 
chase the plaintiff knew, and had known for at least three years, that 
the défendant John H. Wight was drawing $15,000 a year salary, and 
his brother, William H. Wight, $7,500. In the three preceding years 
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the stock had paid dividends, although the dividend for 1912 was at 
the rate of only 3 per cent. For the second purchase plaintif! paid 
$25 a share, or a total of $29,150. His total investment in the Com- 
pany is accordingly $106,650. 

Upon his first investment of $77,500 he has for the 8% years re ■ 
ceived interest on his bondsi at the rate of 5 per cent, per annum, or 
$21,250 in ail, and on his stock dividends to the amount of about $36,- 
900, or a total of $58,150, or at the rate of little less than 71/2 per cent, 
per annum. On his second investment of $29,150, he has received noth- 
ing whatever. In the last three years of the period his total return on 
the $106,650 he has in the Company has been only $2,250 a year, or 
about 2 per cent. Not unnàturally, under thèse circumstances, the 
plaintifif's conviction that the salaries of the Wights were far too large 
has been intensifled. In 1914 he renewed his protest against them. 
At that time the défendant William H. Wight said that, if the surplus 
of the Company was eut into during the next year, he would volun- 
tarily agrée to a réduction of his salary. During that next year the 
surplus was reduced, upon the face of the officiai audit, $4,738.98. In 
addition, plaintifï ascertained that there had been a loss of $2,174.59 
upon a debt of a customer who had gone into bankruptcy. On the 
other hand, there was a net profit during the year in the opérations of 
the Dairy Food Company of $3,724.63. This had not been brought 
into the profit and loss account of the défendant Company, but had 
been used to reduce an amount that was carried as due by the Dairy 
Food Company to the défendant Company. After thèse corrections 
are made, the net réduction in the surplus during the year amounted 
to $3,188.94. The défendant William H. Wight, however, says that 
there was no impairment of the surplus, because during the year the 
Company refunded to himself and his brother certain sums which 
they had individually paid for taxes on the capital stock standing in 
their names. What the amount of thèse taxes paid during the year 
was, or precisely upon what theory such payments were supposed not 
to be payments out of the Company's revenue or surplus, I confess 
I do not understand. At ail events, he was not willing to accept any 
réduction in his salary. 

It can be stated in passing that some two years ago the plaintifï had 
asked to be made a director of the company. The Wights were not 
willing, but they did thereafter elect to the board a gentleman who 
had sometimes represented the plaintifï at the stockholders' meetings 
in Baltimore, and who was manager of his business in Hartford, Conn. 
At the directors' meeting in July, 1915, there were présent the three 
individual défendants, Mr. Alpheus H. Wight, a brother of John H., 
and William H., and the plaintifï's représentative, Mr. Booth, so that 
at the directors' meeting there was actually represented every share 
of the company's stock. During the preceding year the défendant 
Frank L. Wight had been made assistant salesman of the Company at 
a salary of $4,200. He had previously been in its employ in other 
capacities at a compensation which had never exceeded $205 a month, 
or $2,460 a year. He succeeded a salesman whose salary in the later 
years of his connection with the Company was $4,000. Earlier in his 
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employment it had been less. The défendant Frank L. Wight vvas 
therefore employed in a business with which it does not appear that 
he had become familiar at $200 a year more than the experienced man 
who had preceded him had received. 

At the directors' meeting in question, Mr. Booth moved that thè 
salary of the président be reduced to $7,500 a year, and that of the 
secretary to $5,000. At first this motion was not seconded. The de^ 
fendant John H. Wight was in the chair, and he stated that, if it was 
not seconded, nothing more could be done with it. Thereupon Mr. 
Alpheus H. Wight said he did not wish to be placed in a position of 
antagonism to his brothers, but in order to bring the motion before 
the meeting he would second it. Mr. Booth voted for the resolution, 
the three individual défendants against it, and Mr. Alpheus H. Wight 
declined to vote either for or against it. Mr. Booth then moved that 
there be only one salesman, instead of two, and that the salary paid 
such salesman should not exceed $6,000 a year. At that time and noAV 
the Company is paying $8,000 to one salesman and $4,200 to another. 
On this resolution Mr. Alpheus H. Wight was recorded with Mr: 
Booth in the affirmative, but it was voted down by the three individual 
défendants. This suit followed. 

At the hearing the plaintiff called as his first witness the défendant 
John H. Wight, apparently to show two things : First, that his services 
to the Company were worth only a small fraction of $15,000 a year; 
and, second, that in his relations with the Company, whether as prési- 
dent or director, it was impossible for him to gët permanently out of his 
head the idea that the Company belonged to himself and his brother, 
that the plaintiff had no right to expect to be cohsulted aboùt anything, 
that any questions he might ask about the Company or any suggestions 
that he might make as to its management were mère impertinences, ând 
that subconsciously, if not consciously, the witness did not feel that the 
plaintiff had any right in the business which he and his brother were 
bound to respect. Perhaps no better witness to sustain both thèse prop- 
ositions could hâve been f ound. 

The Sherwood whisky is one of the celebrated whiskies of the coun- 
try. It brings from 2y% cents to 5 cents per gallon more than most, if 
not ail, other rye whiskies. Its réputation must dépend in the first place 
upon the possession of qualities which make it attractive to consumers 
of a high-class whisky, and, secondly, on the skill with which it has 
been advertised and marketed. None of the défendants even claim 
that their services hâve in any way contributed to the first of thèse. 
Not one of the three knows or prétends to know the slightest thing 
about distilling. The président of the Company visits the distillery per- 
haps about half a dozen times a year, and when he is there he does 
nothing more than walk around and shake hands with the employés. 
The secretary-treasurer, during the operating season, does go to the 
distillery every morning, sometimes in the afternoon, but he knows 
nothing about the distiller's art. He looks af ter the construction and 
repairs. 

For many years prior to 1913, the whole business of making the 
whisky, including the inspection of the raw material used, seems to 
227 F.— 43 
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have been absolutely in the hands of a superintendent, who received 
about $2,000 a year, and of a yeast man, who was paid $5 a day when 
the distillery was actually running. Ta them, or to the water used, or 
to some other still more occult cause, the quaHty which gave the whisky 
its vogue must hav.e been due. With that part of the business the 
Wights had nothing to do. The efficiency of the distillery, as shown 
by the number of prOof gallons of whisky obtained f rom each bushel of 
grain, was never very high. It seemed to be tending downwards. As 
the défendant John H. Wight said, they never tried to increase the 
yield. They never knew anything about it. They then employed a Mr. 
Boykin, who had made some study of scientific distilling, and had con- 
sidérable practical expérience in the management of distilleries, to ex- 
amine the Sherwood plant, to see whether the yield could be improved. 
This gentleman found the machinery and arrangements antiquated. He 
thought that, if improvements were made, the yield would immediately 
increase. He was ordered to make the changes he recommended and to 
put the new methods into opération. He declined to do so unless he 
was employed for three years at $300 a month for eaçh month during 
which the distillery was operated. He was not expected to spend ail 
of his time at the distillery, or indeed, after the new methods had been 
put thoroughly into opération, any considérable portion of it. He ac- 
cepted the employment, the changes were made, the methods recom- 
mended by him introduced, with the result of increasing the yield, which 
in the years 1912-13 had fallen to 3.93 proof gallons to each bushel of 
grain, to 4.25 gallons in the season of 1913-14, and to 4.33 in the sea- 
son of 1914-15. What he did therefore resulted in an increase in yield 
of f our-tenths o£ a gallon of whisky for every bushel of grain consum- 
ed. The yield in the season of 1914-15 was about 37,835 gallons more 
than it would have been, had the ratio of yield been no greater than it 
was two years before. At 57% cents a gallon, the increased amount of 
whisky produced was worth $21,735. Mr. Boykin's employment will 
end at the close of the season of 1915-16. 

A couple of years ago another son of the défendant John H. Wight, 
a man then about 40 years of âge, who had been superintendent of an 
acid plant of a very large chemical company in Baltimore, at Mr. Boy- 
kin's suggestion gave up his place with the chemical Company and went 
into the distillery, to act as understudy to Mr. Boykin, and to be ready 
to take his place when the latter's three-year contract expired. He was 
getting $50 a week at his former employment. He is paid $30 a week 
in his présent, although, of course, he is now paid for a great many 
weeks during most of which he haà little or nothing to do. He knew 
nothing of distilling until two years ago. Looking after the making of 
the whisky is not one of the things which the défendants John H. and 
William H. Wight do in return for the salaries they receive. It is 
equally plain that they are not close and careful supervisors of the 
Company's bookkeeping and office administration. So much was shown 
by the state of the books when the audit was made, and by the f act then 
revealed that easily détectable défalcations to a large amount and for a 
considérable time had been going on under their very noses. While the 
accounting System of the Company was good, it does not appear that 
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any of the individual défendants exercise any real supervision over it. 
Nor do they take such précautions as would be easily in their power to 
keep track of the Company's expenditures. For example, the salesmen 
are not required to render any expense account, but are allowed to 
draw what they please. Under such a System, or lack of it, it is not 
surprising that the sums expended by the défendant Frank L. Wight, 
in a three weeks' trip, appear to hâve averaged $30 a day. Nor was I 
impressed with the fact that either of them were of any spécial value 
to the Company as a crédit man. The Company does not sel! a great 
many différent people. Its total customers number only 175, and they 
do not change very frequently. Nothing in the examination of either 
of the défendants, or of any of the other witnesses, suggested that they 
had any vv^ell-organized crédit System. Their apparently very capable 
head salesman, Mr. McCunn, and Dun and Bradstreet seemed to be 
their equipment in that direction. 

Their office hours, to say the least, are not excessive. During the 
four to six months in which the distillery was shut down, Mr. John H. 
Wight spends f rom about 10 o'clock, or a little bef ore, at the Company's 
office, to the neighborhood of 1 :30. In other seasons of the year he 
stays until f rom 3 to 5 o'clock, perhaps on an average to 4, or something 
after. His only connection vi'ith running the distillery is to détermine 
v^^hen rye should be bought and how much shall be bought. He is no 
judge of rye and does not prétend to be. He simply makes up his mind 
hovir much rye it is judicious to buy at a particular time, in view of the 
needs of the distillery, as reported to him, and the state and prospects, 
of the market as he sees them. He gives his orders to the grain brokers 
to make the purchase. They buy it, and when it arrives at the distillery 
it is inspected by the $2,000 superintendent, and accepted or rejected, 
according to the latter's judgment. It is unnecessary to say, however, 
that though thèse services probably take very little time, perhaps only a 
very few hours in the year, the skill and judgment with which they are 
done may, in seasons in which the price of rye markedly fluctuâtes, hâve 
a very material efïect upon the profit and loss account of the Company. 
John H. Wight's good judgment, or the favorable conditions of the 
market, or the combination of both, during the past season, enabled the 
Company to resell at a profit of over $3,700 rye which had been bought 
in excess of its needs. 

He spécifies as a part of his work the fixing of the price of the 
whisky. It may be doubtful whether this is either a very important 
or a very arduous duty. The price for many, many years was always 
55 cents. Three years ago it was raised to 57^ cents, and has never 
since been changed. He says that he manages the finances of the 
Company. Such management seems to consist in borrowing from one 
particular bank such sums as the Company may need, and in paying 
therefor, year in and year out, 6 per cent, interest, neither more nor 
less, no matter what the state of the money market may be. He has 
at times used securities of his own as collatéral for advances to the 
Company. To avoid a detailed and irritating examination into his pri- 
vate aflfairs and the state of the accounts between him and the Com- 
pany at varions times, it was stipulated that his assumption of per- 
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sonal lîability should not be taken into account by the court in ap- 
praising the value of his services to the Company. 0£ much that one 
who was so closely identified with a Company as he is, who has so 
large a portion of his fortune invested in it, who holds the position 
of its président, and who is so liberally compensated for what he 
does for it, should seemingly know, he professes himself ignorant. 
In some respects, it is true, this ignorance may be more in seeming 
than in reality. His indignation at being subjected to an examination 
as to what he does to earn his salary, combined perhaps with an in- 
ability tO' recall promptly things he really knows, may very probably 
hâve led to his making a far worse impression on the witness stand 
than the actual facts justified. 

Nevertheless, after making ail possible allowances, it must be said 
thàt in none of the respects thus far examined are the services he 
renders the Company of a higli order or wortliy of anything more than 
a very moderate compensation. The real value of himself and his 
brother to the Company must hâve been in keeping it in touch with 
the jobbers throughout the country, who were prepared to buy an ex- 
pensive and high grade whisky. Of course, it is impossible to tell 
how much of this in the last 15 years has been the work of their sales- 
men, and for how much they are entitled to crédit. Somebody, at 
some time prior to the employment of the présent salesmen, must hâve 
succeeded in making the whisky known. However easy it may be to 
sell it on its réputation now, there must bave been a time when a répu- 
tation for it had to be made. 

It is probable that at présent the most important detailed work with 
which John H. Wight busies himself is tlie détermination when it is 
prudent to buy back the Company 's product from some one who has 
bought it, and wants to get rid o£ it, and the finding, of course largely 
with the aid of the salesmen, some one who will take it off the Com- 
pany's hands. There are other questions of policy, the right décision 
of which may be of vital importance to the Company. Some of thèse 
may be decided in a moment; some may require long reflection. 
When rye is high, and the demand for whisky poor, somebody must 
détermine whether it is expédient to shut down altogether, or whether 
it is advisable to run, and, if so, for how long. AH thèse are im- 
portant duties; unwisely performed, the Company may lose greatly; 
wisely discharged, it may profit proportionately. Seeing and hearing 
Mr. Wight testify, it may not be easy to imagine that his judgment 
on such a question would be of great value. On the other hand, the 
Company was until 1907 eminently successful, and its sales, although 
not its profits, taking one year with another, hâve been since well main- 
tained and even increased. 

Nevertheless, making ail allowances for the effect which the witness' 
extrême indignation at thèse proceedings, his dishke and contempt for 
the plaintiff, and his own ineradicable sub'conscious conviction that 
how he and his brother own the Company, and what he and the Wight 
family get out of it, is nobody's business, hâve in making him appear 
much less intelligent and efficient than perhaps he is, the salary which 
he, his brother, and his son continue to vote him seems far in excess 
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of the reasonable value of any and ail the services which he renders 
the Company. The total business of the Company runs from $400,000 
to $600,000 a year. His services do not require the performance of 
any considérable amount of détail work, nor do they in fact consume 
a large proportion of his time, nor when his time is employed in the 
Company's service is the work which he is required to do apparently 
much of a strain on either mind or body. Compared with salaries paid 
in public positions, the disproportion of this compensation is immense. 
A Senator of the United States receives one-half as much; the Chief 
Justice of the United States the same; each of the Associate Justices 
something less. No attempt has been made to prove that the heads of 
like corporations are ordinarily paid for similar services any such sura 
as the défendant receives. The witness Mr. Marcus, who has very 
large expérience in such matters, testifies that, if the défendant were 
paid from $4,000 to $6,000 a year, he would be largely overpaid. 

Without going into as much détail with référence to William H. 
Wight's services, he would seem at $7,500 a year to be extravagantly 
compensated; nor do I think there is any justification whatever for 
employing Mr. Frank L. Wight at $4,200 a year as assistant salesman. 

[1] It has been asserted on behalf of the défendants that, what- 
ever may be the opinion of the judge in this case as to the reasonable- 
ness of the salaries which the corporation fîxed for its ofîicers, he 
may not interfère. The courts, it is true, cannot run the internai 
afïairs of corporations. If a majority of the stockholders of a corpo- 
ration, in a matter in which fheir individual pecuniary interests are 
not in conflict with those of their company, acting honestly and in good 
faith, décide that certain salaries shall be paid, or certain expenses 
incurred, their judgment is ordinarily final, and may not be reviewed 
by the courts, however unwise or mistaken the individual judge or 
judges who hear the case may think them to hâve been. On the 
other hand, there is no question that, the courts may interfère if 
salaries are fîxed in conscious bad faith, with intent to despoil the 
minority stockholders. 

[2] The question hère presented is, however, différent from either 
of those supposed. Hère the offîcers of a corporation themselves own 
the majority of its stock, and constitute a majority of its board of di- 
rectors. They themselves alone assumed over the protest of some 
of the minority stockholders to ûx the value of their services, and 
hâve appropriated the Company's money to pay for them at the 
figure 50 determined. Such valuation, moreover, seems to the court 
to be one far above any which a disinterested man might reasonably 
and honestly put upon them. Under such circumstances, is the déci- 
sion arrived at by thèse officers, when acting as judges in their own 
case, conclusive? It would seem that it should not be necessary to 
cite authorities to justify a négative answer. When the question 
has been squarely presented, it is believed that such answer has always 
been given. Jones v. Morrison, 31 Minn. 140, 16 N. W. 854; Cope- 
land V. Johnson Manufacturing Co., 47 Hun, 235 ; Butts v. Wood, 38 
Barb. (N. Y.) 181. Like doctrine is laid down by the text-writers. 
3 Clark & Marshall on Private Corporations, p. 2062, § 672-B; 3 
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Cook on Corporations, 2093 et seq. § 657. It has been asserted by the 
courts in many cases, in some of which upon the facts it was held not 
applicable. Jacobson v. Brooklyn Lumber Co., 184 N. Y. 1.S2, 76 N. 
E. 1075 ; Francis v. Brigham-Hopkins Co., 108 Md. 233, 70 Atl. 95 ; 
Hayes v. Canada, Atlantic & Plant S. S. Co., 181 Fed. 289-296, 104 
C. C. A. 271 ; Harris v. Lemming-Harris Agricultural Works (Tenn. 
Ch. App.) 43 S. W. 871. Some of the courts hâve said that the action 
of ofKcers in voting salaries to tliemselves was void; others, that it 
was good until challenged, but, when the challenge was given, the 
burden of showing the reasonableness of the salaries voted was upon 
the officer; and still others hâve perhaps assumed that it would be 
held justified until shown not to be so. 

In this case it is unnecessary to inquire which is the true rule. Test- 
ed by any one of the three, the salaries complained of cannot be sus- 
tained. For the défendants it is urged that, whatever the law is as 
to votes raising salaries, the courts hâve no jurisdiction to require, at 
the request of a minority stockholder, the réduction of salaries which 
were paid before any complaint against them was made, and which 
hâve been, to the knowledge of such stockholder, paid for many years 
without his asking légal redress. 

So far as the cases cited on either side are concerned this conten- 
tion seems one of first impression. So approaching it, I do not see 
why the arm of the court should be tied by the circumstances relied 
on by the défendants. A minority stockholder might, it is true, be 
estopped from demanding the return of an excessive salary, the pay- 
ment of which he had not seasonably sought to prevent. But it does 
not follow that he may not at any time interpose his protest and de- 
mand to be heard by the court as to the rightfulness of the continu- 
ance of such payments. Long delay in raising such a question may 
well suggest that in point of fact the salaries were not so unreasonable 
as upon the other évidence they may seem to be. In that connection it 
might, however, be borne in mind that the Company is not now rolling 
in the wealth which once seemed to be pouring in to it. Its expenses 
are now absorbing so large a proportion of its income that the minority 
stockholders are well within their rights in asking, that the salaries 
of the officers and employés shall be fixed with some relation to the 
value of the services rendered. The corporation cannot be appealed 
to because its every action is dominated by the men who are receiving 
the salaries complained of. There was nothing in the demeanor of 
John H. Wight when on the witness stand to suggest that he was an 
exception to the time-honored rule that no man is fit to judge his own 
case. Years ago John H. Wight borrowed from the Company, without 
any formai action on the part of the board of directors, and without the 
knowledge of the minority stockholders, sums of money running up into 
many thousands of dollars. Doubtless the Company was secured against 
any possible loss. When the transaction was brought to the attention 
of the minority stockholders, his own counsel advised him that he had 
no right to act in that manner. That money was repaid, but so fixed 
is his f eeling that the Company is his, that af ter this suit was brought, 
he, without the knowledge of any other officer of the Company, drew 
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out of its treasury, for his own use, $1,850 in excess of anything at 
the time possibly due him. It is true that he repaid it within a day 
or two after it was made a matter of comment in court. The sug- 
gestion is not that he had any dishonest intentions in his actions, but 
that he simply is incapable of separating the Company's interests f rom 
his own, or his own from that of the Company, and is therefore emi- 
nently disqualified to judge any question in which his interests and those 
of the Company are in conflict. It is not perceived how, as défend- ■ 
arits claim, the letter of 1911 can preclude the plaintiff from now rais- 
ing the salary question. He is not asking that the défendants shall 
be compelled to pay back any salaries received before 1911, or any 
salaries received before 1915, nor could anything in the letter be con- 
strued into a promise never to ask for a réduction of the salaries then 
being paid, no matter how greatly the financial circumstances of the 
Company might in the meantime change. 

What has already been said is sufficient answer to the further sug- 
gestion that the purchase of additional stock in 1913 precludes the 
plaintiff from objecting in 1915 to the salaries now being paid, be- 
cause they are the same salaries, except as to that received by Frank 
L. Wight, which were then paid. On the other hand, the court is not 
disposed to follow the lead of the plaintiff's counsel, and reduce the 
controverted salaries below the amounts at which, in July, plaintiff 
asked that they should be fixed. But to thèse figures they should be 
brought down. A salary of $3,000 per annum seems to be for the prés- 
ent a libéral compensation for Frank L. Wight. 

A decree embodying thèse conclusions may be drafted. 



DOREANCE v. DOERANCE et al. 

(District Court, M. D. Pennsylvania. November 16, 1915.) 

No. 212-A. 

1. Pebpbtoixiks (®=>4 — Vestinq of Remaindee — Eule Aqainst Pebpe,tui- 

TIES. 

The wlU of a testator made devises of real esta te In trust for eacli of 
his chlldren in the same language. Each child was given a life estate, 
with reœalnder to his or her chlldren, or their issue. A further provision 
was as follows: "In case of the death of my sald son without leaving him 
survlvlng any child or chlldren, or the Issue of any deceased chlld or 
chlldren, then in trust for my other chlldren, share and share allke, and 
the issue of any deceased chlld (sald issue taking always by représenta- 
tion). Sald net rents, profits and income to be paid to my sald chlldren 
for and during their respective natural lives, and upon the death of any 
such chlld his or her share of the same shall be paid to his or her chll- 
dren then living and the issue of any deceased child then living (such 
issue taking aiwaya by représentation) untll the arrivai at majority of 
such child, or if more than one of the youngest of such chlldren, and 
upon such arrivai then in trust to convey the share of its or their parent 
to such child or chlldren absolutely." Held that, construing the will in 
Its entlrety in the light of the testator's gênerai intention and purpose to 
make an equal division between his children and their issue by représen- 
tation, the words "child" and "children" should be given their plain, or- 

®=3For other cases see SEime topic £ KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
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dlnary meanlng, by which they denoted children only, and not "issue," and 
that as so construed the ultimate remalnder in fee vested in any event 
witbin the period of a life or llves in being and 21 years tliereafter, and 
tlie will was not in violation of tlie rule against perpetuitles. 

[Ed. Note. — For other cases, see Perpetuities, Cent. Dig. §§ 4-44; 
Dec. Dlg. <©=4.] 

2. WiLLS ®=5449, 456 — Oonstrtjction — General Rules. 

In construing a will, it is to be presumed that the ternis were uscd in 
their plain, ordinary sensé, and the whole will is to be construed in siich 
manner as to avoid creating an intestacy, if it can be done without doing 
violence to the language used. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 965, 974; Dec. 
Dig. ®=»449, 456.] 

In Equity. Suit by Estelle Dorrance against Benjamin F. Dorrance 
and otliers. Decree for défendants. 

Sigmund Zeisler, of Chicago, 111., and Wm. H. Earnest, of Harris- 
burg, Pa., for plaintiff. 

John G. Johnson, of Philadelphia, Pa., for défendants. 

WITMER, District Judge. [1] The plaintiff is the widow ^of 
Charles Dorrance, Jr., son of Charles Dorrance, Sr., deceased. The 
senior Dorrance died on the 18th day of January, 1892, first having 
made his last will and testament, dated October 14, 1891, duly prpbated 
and remaining of record in the office of the register of wills for Luzerne 
county, this state, wherein and whereby the testator has devised and 
bequeathed the residue of his valuable real and personal property, after 
the bequest of certain spécifie legacies, unto the Pennsylvania Company 
for Insurance on Lives and Granting Annuities, in trust for the use and 
benefit of the devisees and legatees mentioned in said will, being chil- 
dren, grandchildren, and issue thereof. 

Since then the junior Dorrance died, intestate and without issue, 
leaving to survive him a widow, who contends that under the contin- 
gencies provided by the will of the senior Dorrance, deceased, intestacy 
has resulted, and that, by reason thereof, his entire estate belongs in 
equal shares to the heirs at law and next of kin of the testator. It is 
to recover such interest or portion of the estate of the senior Dorrance 
as tlie intestate law entitles her of the share of her husband, in the 
event of intestacy of the senior Dorrance, that the plaintifï has brought 
this bill. 

The matter to be determined has to do with the several clauses of 
the testator's will, limiting remainders after the expiration of life es- 
tâtes in certain parcels of real estate devised specifically in trust to tes- 
tator's five named children, and life estâtes in personalty bequeathed 
specifically to testator's five children and one grandchild. 

The several clauses of the will thus limiting remainders are worded 
substantially alike, so that a proper interprétation of one of the clauses 
and the effect thereof will dispose of the whole controversy. By para- 
graph 7, subdivision 5, of said will, a certain parcel of real estate is de- 
vised in trust to the use and benefit of Charles Dorrance, Jr., for and 
durmg his natural life, with remainder over as f ollows : 

.^;r^For other cases see same Lopic & KEY-NUMBER in ail Key-Kumbered Digeyls & indexer 



DORRANCE V. DORRANCE 681 

"In trust to hold, manage and let ail that certain farm sltuate In Kingston 
townshlp, Luzerne county, purchased by me from the late Almon Churcli 
adjoining lands of the late James Eley and Noah Pettebone and containing 
about 90 acres of surface (the coal and other minerais being expressly except- 
ed out of thls devise), and to collect. recover and receive the rents, profits and 
Income thereof and to pay orer the same less expenses to my said son Charles 
Dorrance, Jr., for and durlng his natural life, or to allow him at his option 
to use and occupy the said farm during his uatural life, the taxes, assess- 
ments and cost of repairs to be pald out of the income of the said farm ; 
and upon the death of my said son, then upon the same trusts for any 
child or ehildren and the Issue of any deeeased chlld livlng at his death 
(such issue taking always by représentation) until the arrivai at majority 
of such child, or if there be more than one, the youngest of such ehildren, 
and upon such arrivai then In trust to convey said farm to such child 
If there be but one or to such ehildren If there be more than one as ten- 
ants in common, and In case of the death of my said son wlthout leaving hIm 
surviving any child or ehildren, or the issue of any deeeased chlld or ehildren, 
then In trust for my other ehildren, share and share alike, and the issue of 
any deeeased child (such Issue taking always by représentation). Said net 
rents, profits and Income to be pald to my said ehildren for and durlng their 
respective natural llves, and upon the death of any such child his or her share 
of the same shall be paid to his or her ehildren then llving and the issue of 
any deeeased chlld then llving (such issue taking always by représentation) 
until the arrivai at majority of such child, or If more than one of the young- 
est of such ehildren, and upon such arrivai then in trust to coiivey the 
share of Its or their parent to such chlld or ehildren absolutely, and in no 
event shall the said estate or the Income thereof, be llable in any way or man- 
ner whatsoever for any of the debts, liablllties or engagements of my said 
son nor to any attachment, séquestration or exécution process or any pro- 
ceeding in the nature thereof." 

On behalf of the plaintiff, it is contended that the words "child" and 
"ehildren," as shown in the above portion of the will, and as likewise 
used in other similar clauses, should be given a libéral and broad con- 
struction, so as to dénote "issue," and that, so construed, the several 
provisions are void, as violative of the rule against perpetuities. It is 
argued that if a strict and narrow construction is given to the words 
"child" and "ehildren" — or being construed literally — then they are 
self-contradictory, and that, furthermore, other provisions in the will 
indicate that the testator, by the use of the words "child" and "ehil- 
dren," intended to dénote "issue." 

On behalf of défendants it is contended that the words "child" and 
"ehildren" were used by the testator in their plain, ordinary sensé, in- 
tending to dénote "child" and "ehildren," and not "issue," and that, so 
construed, there is nothing contradictory or irreconcilable in the pro- 
visions of the will. It is also practically conceded by plaintiff's counsel 
that, if it was the intent of the testator to use the words "child" and 
"ehildren" in their literal sensé, and not so as to dénote "issue," then 
thèse limitations are not violative of the rule against perpetuities. 

Needless to say, we are governed by the intent of the testator as as- 
certainable from a perusal of the whole will. Before taking up for 
considération the spécifie clauses and provisions of the will, for the pur- 
pose of ascertaining the partieular intent of the testator, we will ex- 
amine the will as a whole, with a view of ascertaining the gênerai intent 
and purpose — that is to say, the gênerai scheme — of the testator as to 
the disposai of his property. Thus reading the will, we see that the 
testator intended to dispose of ail his property by will ; aliunde, he in- 
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tended to die testate as to ail of his said property, real, personal, and 
mixed. 

It also clearly appears that he intended to make provisions for ail of 
his children, contemplating that they would ail survive him, and that 
none of his children should take a fee simple title in any portion of his 
real estate (except that mentioned in subdivision 7 of paragraph 7 of 
the will), but that each should take a lif e estate in certain specified por- 
tions thereof . In other words, the testator makes spécifie devises of a 
Hfe interest in both realty and personalty to each of his children. To 
his daughter, Annie A. Reynolds, wife of Cheldon Reynolds, he devises 
a life interest in a tract of land comprising about 200 acres, situate in 
the township of Lehman, county of Luzerne. To his son. Benjamin F. 
Dorrance, he devises a life estate in the northeasterly one-half of a tract 
of land, containing about 103 acres, situate in Kingston. To his son, J. 
Ford Dorrance, he devises a life estate in the southwesterly one-half 
of said tract of land, containing about 103 acres, situate in Kingston 
aforesaid. To his sons. Benjamin F. and J. Ford, as tenants in com- 
mon, he also devises life estâtes in a tract containing about 100 acres, 
bounded by the township Unes of Plymouth and Jackson. To his son, 
Charles Dorrance, Jr., he devises a life estate in a tract of land situate 
in Kingston township, Luzerne county. To his son, John Dorrance, he 
devises a life estate in certain real estate situate in the state of Missouri. 

Likewise, with référence to the personalty in Pennsylvania, he be- 
queaths a life interest as to one-fifth thereof to each of his children, 
Annie B. Reynolds, Benjamin F. Dorrance, J. Ford Dorrance, and 
Charles Dorrance, Jr. ; to his son, Benjamin F. Dorrance, he bequeaths 
a life estate as to four equal twenty-fif th parts ; and to his granddaugh- 
ter, Stella, daughter of said John Dorrance, he gives a life estate in a 
one twenty-fifth part. 

With référence to the personalty in the state of Missouri, testator 
likewise gives a Hfe estate unto his son, John Dorrance; but in this 
provision, subdivision 6 of paragraph 7, he expressly excepts his grand- 
daughter, Stella, from the class who are to take by way of remainder, 
both as to personalty and realty, and likewise, by the last clause of 
subdivision 7 of paragraph 7 of his will, he déclares that the provisions 
made unto his granddaughter, Stella, by the first division of paragraph 
7 of said will, shall be "in exclusion of any other interest or estate 
which she might otherwise be entitled to as heir, or as one of the chil- 
dren of her father, John Dorrance." 

By subdivision 7 of paragraph 7 of said will, testator provides that 
ail of his real estate not specifically devised as aforesaid shall be taken 
and held by the named trustée upon the said trusts as mentioned in the 
bequests of personalty contained in the first subdivision of paragraph 
7, except that in this instance the testator's own children were evidently 
intended to take a fee; the provision being, "the division shall be 
among my five children, share and share alike." To each of the devises 
and bequests so made there was annexed a spendthrift trust, and there- 
fore an active trust. 

Manifesting an intent that each of his own children shall take life 
estâtes, and life estâtes only, in his property, except as noted, it is also 
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manifest that the testator intended that his grandchildren, his "chil- 
dren's children," should take in fee by way of remainder, provided any 
were living at the death of their parents, and that the "issue" of deceas- 
ed grandchildren should likewise take in fee by way of remainder, upon 
the decease of their ancestor, testator's child, although such grandchil- 
dren of testator and issue of deceased grandchildren were not to become 
entitled to possession until the youngest grandchild in each class had 
attained his majority. In the meantime title was to remain in the nam- 
ed trustée, controlled by the provisions of the active spendthrift trusts. 
It is to be noted that in each and every instance the remainder, whether 
life estate or fee, is to vest only in those persons — children, grandchil- 
dren, or more remote issue — living at the death of the testator's respec- 
tive children.- 

Thus it will be noticed, by référence to subdivision 5 of paragraph 7 
of said will, that upon the death of Charles Dorrance, Jr., leaving chil- 
dren to survive him, the trustée is requested to convey his portion of 
the çstate unto said children when the youngest child attains its majori- 
ty. If any child of Charles Dorrance, Jr., shall predecease him, leaving 
surviving issue, then such living issue of such predeceased child are 
entitled to participate in the distribution of said portion of the testator's 
estate, "such issue taking always by représentation." It is further pro- 
vided, however, that in case of the death of the said Charles Dorrance, 
Jr., "without leaving him surviving any child or children, or the issue of 
deceased child or children," then such share is to be distributed unto 
testator's other living children and issue of deceased children, "such 
issue always taking by représentation." 

Testator's child or children take life estâtes only in the portion of 
the share devised unto them. The remainders in fee as to said share 
are to vest in the children of testator's "then living children and the 
issue of testator's deceased children, then living," "such issue taking 
always by représentation," title to be held in trust, however, until the 
youngest child obtains majority, whereupon the trustée is to make con- 
veyances. This being the gênerai intent, purpose, and scheme of the 
will, the ultimate remainder in fee vests in any event whatsoever with- 
in a period of a life or lives in being jmd 21 years thereafter. 

In each clause of the will devising an estate unto testator's several 
children it is provided that the child shall take a life estate ; upon his 
death the remainder in fee is to vest in such child's living children and 
living issue of deceased children. But, if testator's child dies without 
leaving surviving child or issue, then such share is to go to testator's 
other living children and the issue of testator's deceased children ; tes- 
tator's children again taking life estâtes only, with remainders at their 
decease to their living children and living issue of deceased children. 
The living issue of a predeceased child of testator take their portion of 
the share in fee. 

It may be true that the testator, in providing for the contingency .of a 
son dying without surviving children or issue of deceased children, may 
not hâve expressed his intent as clearly as he might hâve donc, yet it 
seems quite certain that he intended that the living issue of predeceased 
children should take a fee. 
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Let US again note the provision of the will : 

"In case of the death of my said son without leaving Mm Kurviving aiiy 
child or children. or the issue of auy deceas^ed child or children, then in trust 
for my other children, share and share allke, and the issue of auy deceased 
child (such issue taklng always by représentation)." 

Thus an estate is devised in equal shares unto each of testator's living 
children and unto tlie issue of a deceased child. But as to the estâtes 
devised unto his own children the testator makes the f urtlier provision : 

"Said net rents, profits and income to be paid to my said children for and 
dnriug thclr respective natural lives, and upon the death of any such 
child, his or her share of the same shall be paid to his or her child or children 
then living, and the issue of any deceased child then living (such issue taking 
aiways by représentation)," etc. 

Thus the testator seems to hâve endeavored to make equal distribu- 
tion amongst his several children and their respective issue; but he 
carefully provides in each instance that his own children shall take lif e 
estâtes only, and he manifestly intended that other takers should take in 
fee. He expressly provides that, in the case of a child dying without 
children or issue, then such child's share shall be distributed share and 
share alike unto his other children and the issue of any deceased child, 
such issue taking aiways by représentation. The estate in fee thus de- 
vised unto the issue of a predeceased child is not eut down by the sub- 
séquent provision : 

"Said net rents, profits and income to be paid to my said children for and 
during their respective natural llves," etc. 

This provision manifestly applies only to the estate devised unto tes- 
tator's other children. They take life estâtes, and their living children, 
or issue of deceased children, take in fee thereby efifecting equality of 
distribution. 

The contention of plaintiff's counsel that, unless we construe the 
word "children" as meaning "issue" in the clause "said net rents," etc., 
last quoted, then neither the corpus nor the income could go to the 
issue of a predeceased child of the testator, cannot be sustained. The 
share or corpus of the child dying without issue has already been divid- 
ed and distributed to the living issue of a predeceased child, as well as 
to living children. It is the net rents, profits and income of the portions 
divided and distributed to testator's living children which are to be paid 
to said children for and during their respective natural lives. Thus 
construed, the entire will is intelligible and the several clauses thereof 
nonrepugnant. 

The gênerai schéma of distribution designed by the testator being 
thus determined, we will note the extrême care displayed in avoiding a 
violation oi the rule against perpetuities. It is provided that each and 
every of the remainders in fee shall vest at the death of some one of 
testator's children, a life in being. And it is further provided, with 
caution, that the several remaindermen shall enjoy possession within 
21 years thereafter, the trustée retaining title meantime, "until the ar- 
rivai at majority of such child [first taker's child], or, if more than one, 
of the youngest of such children," etc. 
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That the testator knew and intended to make the distinction betvveen 
the words "child," "children," and "issue" is clearly ascertainable from 
a f urther considération of tlie disputed clauses of the will. Tlie testa- 
tor is endeavoring to make equality of distribution. This would be pre- 
sumed, even if it were not apparent. When a child of testator dies, his 
share of the estate descends, not only to his living children, but to liv- 
ing issue of deceased children (not living children of deceased children), 
however remote ; and when such child of testator dies without leaving 
issue surviving him, then his share descends to testator's other living 
children for life, with remainder to their issue (not children only), and 
issue of testator's predeceased children ; not only children oî a prede- 
ceased child, but ail living issue, take. 

It thus clearly appears that, when the testator meant to designate 
issue, he used the word "issue" knowingly and with intent as further 
appears : 

"Upon the death of my sald son, then upon the same trusts for any child or 
children and the issue of any deceased child living at his death." 

"In case of the death of my said son, without leaving him surviving any 
child or children, or the issue of any deceased child or children, then in trust 
for my other children, share and share alikei and the issue of any deceased 
child." 

"Said net rents, profits and income to be paid to my sald children for and 
during their respective natural lives, and upon the death of any such child 
his or her share of the same shall be paid to his or her child or cldldren then 
living, and the Issue of any deceased child then living." 

This language is persuasive that, when the testator used the words • 
"child" and "children," he intended to dénote such in the ordinary ac- 
:eptance of the term and not issue. 

The question before us is somewhat narrowed by a concession of 
plaintiiï's counsel (properly made, as we think) to the effect that, if the 
word "child" in the first Une of the clause "and upon the death of any 
such child, his or her share shall be paid to his or her children then 
living, and the issue of any deceased child then living," etc., is to be 
literally construed, then the entire provision is valid, no matter how that 
word may be construed in any other part of the will. 

It was said by the Suprême Court of this state in considering lan- 
guage similarly employed, in the case of McBride's Estate, 152 Pa. 192, 
25Atl. 513: 

"Testator by will four years before his death gave to a trustée a fund for 
the use of three children of his son, John McBride, naming them, 'and such 
other children lawful issue which he may hâve, the said suni to accumulate 
until the youngest surviving of thèse children, shall hâve attained the âge of 
twenty-one years.' Held, that the words 'the youngest surviving of thèse 
children' referred to the children of John named in the wlU and living at 
the time of its exécution, and that the persons entitled to the fund at the time 
of distribution were the children of John or their issue living when the 
youngest survivor of the three children mentioned in the wlU attained the âge 
of 21 years. Such a construction saves the will from transgresslng the act 
of April 18, 1853 (P. L. 503), limiting the period of a trust for accumulation to 
21 years after the death of the testator." 

It is only by placing a forced and strained construction upon the 
passage in question, and importing thereto a meaning entirely inconsis- 
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tent with the gênerai scheme of the testator for the distribution of his 
estate, that any warrant whatsoever is found for adopting the plain- 
tiff's construction. The argument of her counsel, that if the words 
"child" and "children" are literally construed then "neither the corpus 
nor the income is ever to go to any issue of a child of the testator, 
if such child shall hâve died before the death of the son provided for," 
would be logical except for the fact that it is founded upon a false 
premise. It erroneously assumes that the testator, in saying "net rents, 
profits and income," referred to the rents, profits, and income of the 
whole share; whereas, it is clear that he simply referred to the por- 
tions that children, not issue, took. The argument ignores, or rather 
flatly contradicts, the immedifitely preceding passage plainly expressing 
an intent that the issue of testator's deceased children, as well as his 
living children, are to share the interest of a child dying without is- 
sue. 

In construing this will we need not engage in a profitless disserta- 
tion of the rules and principles applicable to vested and contingent re- 
mainders, substitutionary remainders, concurrent contingent remain- 
ders of a double aspect, executory devises, and other mysteries of the 
law to which attention has been called. Nor will we take time to 
analyze and distinguish the varions décisions cited by counsel. There 
is no conflict in the authorities applicable, whether by state or fçderal 
courts. If the words "child" and "children" as employed in the dis- 
puted passage are to be construed as meaning "issue," then under ail 
the authorities the provisions are invalid as violating the rule against 
perpetuities. And if thèse provisions are invalid, the whole will is 
of none effect, for thèse provisions cannot be rejected or cast aside 
without destroying the whole structure of the will. And this is the 
essential point decided by the cases of Lawrence v. Smith, 163 111. 
149, 45 N. E. 259, Reid v. Voorhees, 216 111. 236, 74 N. E. 804, 3 
Ann. Cas. 946, Barret v. Barrett, 255 111. 332, and in Re Johnston's 
Estate, 185 Pa. 179, 39 Atl. 879, 64 Am. St. Rep. 621. 

In ail of thèse cases, as well as in Gerber's Estate, 196 Pa. 366, 46 
Atl. 497, and Kountz's Estate, 213 Pa. 390, 62 Atl. 1103, 3 L. R. A. 
(N. S.) 639, 5 Ann. Cas. 427, likewise cited by plaintiff's counsel, it 
appears that the limitations were to take effect after the expiration of 
a îife or lives in being and 21 years thereafter, and therefore the 
limitations were void as violative of the rule against perpetuities. 

The case of Rosengarten v. Ashton, 228 Pa. 389, yi Atl. 562, cited 
by defendant's counsel and relied upon by plaintifif's counsel, is not 
a ruling on the doctrine of perpetuities. In that case the testator 
made no direct or express bequest to his grandchildren, but provided 
that upon the death of his last child then the trustée should pay over 
and distribute the trust estate unto his grandchildren and the issue 
of such as might be dead, "such issue to take the share the parent 
would hâve taken if living at the time of the death of my last sûrviv- 
ing child." It was held that the direction to pay or divide constituted 
the bequest, and that the vesting of the interest itself was postponed 
until the time appointed for distribution, and that, therefore, only 
such issue took as were living at that time. 
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In the case under considération there is, however, a direct, express 
devise, up&n the death of a child without issue, unto other children, 
grandchildren, and issue of deceased children ; and the estâtes devised 
vest at the death of such child provided for. The shares devised to 
testator's children and the issue of deceased children, though to be 
held in trust, nevertheless vested in interest immediately, though en- 
joyment of possession was postponed until the youogest child (mean- 
ing grandchild) of its class should obtain majority. In this aspect 
the présent case does not difïer materially from In re Carstensen's 
Estate, 196 Pa. 325, 46 Atl. 495 : 

"The testatrix devised and bequeathed her entire estate to ber exécuter, in 
trust to couvert the same into money and pay the Interest and income ttere- 
of to her husband during hls life. The wlll then provides as follovcs: 'And 
from and after the decease of my sald husband, I give, devise and bequeath 
the whole estate then remaUiing to my brothers and sisters ; the child or chil- 
dren of any of my said brothers or sisters who may then be dead to take and 
receive the share that his or their parent would hâve taken if living.' Held, 
that the Interest of the brothers and sisters was not contingent upon their 
survlving the life tenant, but that it vested at the death of the testatrix, sub- 
Ject to be defeated only by the legatee leaving children during the Ufe ten- 
ancy of the first taker." 

[2] Construing this will as we hâve done, we need not exercise, nor 
need we interpolate, and yet give effect to each and every clause of 
it. If there were any doubt or uncertainty as to the meaning applied 
to the terms and provisions construed, we would hâve the benefit of 
two cardinal principles of construction to aid us in resolving that doubt 
in favor of the conclusion reached. First, it is to be presumed that 
the terms were used in their plain, ordinary sensé; and, second, we 
are to construe thèse terms as well as the whole will in such manner 
as to avoid creating an intestacy, if we can do so without doing vio- 
lence to the language employed. "It is to be presumed that the tes- 
tator * * * intended that which was efficacious rather than that 
which was not" (Sharpe's Estate, 16 Phila. 403) ; and "a restricted 
meaning cannot be given" to words used in a will "where the efïect 
would be intestacy" (Stiver's Estate, 5 Pa. Co. Ct. R. 113), are ex- 
pressions illustrative of thèse principles. Then, again, "in ail cases 
where the meaning of an instrument is doubtful, courts will incline 
to a construction which prevents the application of the rules against 
perpetuities of the limitations contained therein." Siddall's Estate, 
180 Pa. 127, 35 Atl. 570. While the cases cited are Pennsylvania dé- 
cisions, yet we take it that they do not enunciate doctrines disputed in 
well-adjudged cases from other jurisdictions ; and therefore it is un- 
necessary to question the contention of plaintiflF's counsel that the 
Pennsylvania authorities are not controlling hère. In this connection, 
however, we may allude to the case of Barber v. Pittsburg, Ft. Wayne 
& Chicago Raiiway Co., 166 U. S. 83, 17 Sup. Ct 488. 41 L. Ed. 825, 
wherein it was held : 

"When the construction of certain words In deeda or wiUs of real estate 
bas become a settled rule of property in a state, that construction is to be fol- 
lowed by the courts of the United States in determinlng the tltle to land 
withln the state, whether between the same or • • • other parties." 



^°8 227 FEDERAL EBPORTEK 

Following the conclusion that the limitations in the présent will are 
nôt violative of the rule against perpetuities, and that the will as ; 
whole is valid, the plaintiff's bill is dismissed, with costs to the défend 

ant. , 



a 



FREEMAN v. JACKSON et al. 

(District Court, N. D. Georgia. November 6, 1915.) 

No. 25. 

1. Banks and Banking <©=»254 — National Banks — Action bt Beceivee to 

BNFORCE LlABILITY OF DlBECTOBS. 

The receiver ot an insolvent national bank may maintaln a suit for the 
benefit of its creditors and stockholders to recover from Its directors for 
■losses alleged to hâve been sustained In varions ways by reason of their 
illégal, fraudulent, and négligent acts In the management of its business, 
and such suit Is cognizable in equlty. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957; Dec. Dig. <®=254.] 

2. Banks and Banking >&==254— National Banks — Suit by Eeceiveb 

Against Dibectobs — Pleadinq. 

Various exceptions to a bill by the receiver of an insolvent national 
bank against Its directors to enforce their liability for losses sustained 
through their négligent and fraudulent acts considered. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957; Dec. Dig. <®=»254.] 

In Equity. Suit by Lloyd R. Freeman, as receiver of the First 
National Bank of Lafayette, Ga., against T. A. Jackson, J. W. Caven- 
der, S. A. Hunt, Jr., R. N. Dickerson, J. H. Hammond, M. A. Mc- 
Connell, O. T. Simmons, and R. S. Garmony. On exceptions to bill, 
considered as motions to dismiss parts of bill. Sustained in part. 

Thompson, Williams & Thompson and Sizer, Chambliss & Cham- 
bliss, ail of Chattanooga, Tenn., and Shattuck & Shattuck and Rosser 
& Shaw, ail of Lyafayette, Ga., for plaintifï. 

Maddox & Doyal, of Rome, Ga., and R. M. W. Glenn and Earl 
Jackson, both of Lafayette, Ga., for défendants. 

. NEWMAN, District Judge. This is a bill brought by Lloyd R. 
Freeman, as receiver of the First National Bank of Lafayette, against 
Certain directors of that bank for losses sustained by the bank by 
reason of the négligence of the directors against whom the suit is 
brought, and their iailure to comply with the provisions of the Na- 
tional Banking Act as to their duties and responsibilities. The bill 
contains allégations as follows: 

(1) That notes already paid or renewed were carried on the books 
and records of the bank as "Bills Receivable," making up in that way 
a, part of its claimed assets. 

(2) That various and svmdry loans were made in excess of the 10' 
per cent, of the unimpaired aggregate of its capital and surplus to 

<g=3For oUiier cases see same topio à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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* 

certain persons, firms, and corporations contrary to the provisions 
of law. 

(3) That after making such loans to certain persons, firms, and 
corporations in an amount equal or nearly equal tO or in excess of 
the sum allowed by law, loans were made to other individuals and 
entered in the names of accommodation makers or indorsers, finan- 
cially irresponsible, the amount of the loans to be placed to the crédit 
of individuals, firms, or corporations whose aggregate liabilities , f or- 
merly equaled or nearly equaled or exceeded the amount that could be 
legally loaned to them, so that their liabilities were made to exceed 
the 10 per cent, of the unimpaired aggregate capital and surplus of 
the association. 

(a) That in making thèse loans the défendants falsified the records 
of said association. That this is particularly true with référence to 
certain loans made to John H. Hill, Shinbone Red Ore Company, and 
Southern Red Ore Company ; thèse being kindred corporations. That 
in order to cover up such illégal and fraudulent transactions the de- 
fendants carried some of the loans in the instance of one of said par- 
ties as the original payer, and in others as indorser, but ail for the 
purpose of deceiving the banking association. That said directors 
allowed S. A. Hunt, Jr., to negotiate thèse loans for the bank when, 
had they exercised ordinary care, such caie as a prudent person gives 
to such transactions, the défendant directors could hâve known thèse 
things and could hâve prevented the same. That the proceeds of 
each and ail of said loans were appropriated by said John H. HiU 
and the défendant S. A. Hunt, Jr., and other persons whose names 
are unknown to the plaintiff. 

(4) That overdrafts were improperly, illegally, and negligently per- 
mitted by persons, firms, and corporations lacking in financial means 
and responsibility and lacking in assets wherewith to pay the over- 
drafts and who were unworthy of the crédit extended to them, which 
overdrafts hâve not been paid, and as a resuit of which the First Na- 
tional Bank of Lafayette suffered large losses, the extent of which 
is to the plaintiff unknown. That other said overdrafts were made 
by persons to the plaintiff unknown, but which, when discovered, he 
prays may be inserted herein, with proper and apt words to charge 
the défendant therewith and the amount be ascertained by proper 
accounting herein and decreed to be paid in this action. 

(5) In the twelfth paragraph it is charged that, notwithstanding the 
prohibition contained in tlie act of Congress, the First National Bank 
of Lafayette, through its officers and directors, the défendants herein , 
acted as guarantor, accommodation indorser, or surety for the Shin- 
bone Red Ore Company, a corporation, on a certain note of $6,000, 
together with interest thereon, which note was indorsed by Charles 
Reif, John H. Hill, M. O. Grady, and S. A. Hunt, Jr., which note wa? 
charged to the account of the First National Bank of Lafayette, car- 
ried in the First National Bank of Chattanooga on January 3, 1912, 
and also anotlier note of $5,000, the maker of which was the Lookout 
Mountain Coal & Coke Company, which matured May 12, 1910, and 
held for collection by the Citizens' National Bank of Chattanooga. 

227 F.— 44 
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That thèse défendants permitted and allowed the First National Bank 
of Lafâyette to become and be the accommodation indorser, guarantor, 
and surety for said corporations and persons without considération, and 
when they. knew that the corporations and the individual indorsers 
on said notes were lacking in assets wherewith to pay said obliga- 
tions, and plaintiff avers that said notes were paid by the First Na- 
tional Bank of Lafayette, and that said the First National Bank of 
Lafayette, through its officers and directors, the défendants herein, 
illegally became the accommodation indorser, guarantor, and surety 
for various persons, firms, companies, and corporations other than 
those named, who are unknown to the plaintiff, but which will be 
shown by proof on the trial of this cause. That by reason thereof 
the First National Bank of Lafayette sustained large losses, the ex- 
tent of which is to the plaintiff unknown, but which the plaintiff prays 
may be ascertained by a proper accounting herein and decreed to be 
paid in this action. 

(6) That the said officers and directors, défendants herein, in vio- 
lation of the Revised Statutes of the United States, declared and paid 
dividends annually when the said banking association did not hâve 
sufficient net profits with which to pay said dividends, and same were 
paid by défendants after the capital stock of said banking association 
had been impaired and its surplus exhausted. That on January 13, 
1910, they declared and paid a dividend of 8 per cent, for the year 
1909; and on January 11, 1911, declared and paid a dividend of 8 
per cent, for the year 1910; and on January 10, 1912, declared and 
paid a dividend of 6 per cent, for the year 1911; and on January 14, 
1913, declared and paid a dividend of 8 per cent, for the year 1912 — 
ail amounting in the aggregate to the sum of $15,000, said dividends 
being declared by the défendant directors in regular meetings of the 
board of directors, at which meetings ail of the défendant directors 
were présent. That ail of said dividends so declared were paid to the 
stockholders of record of the First National Bank of Lafayette. That 
at the time of the déclaration and payment of each and ail of said 
dividends, said banking association did not hâve sufficient net profits 
or surplus out of which said dividends might lawfuUy hâve been de- 
clared and paid, but, on the contrary, the capital of said banking as- 
sociation had been impaired and its surplus exhausted by reason of 
the willful, wrongful, and négligent acts and omissions of the de- 
fendants, as set forth. That approximately one-half of the dividends 
so declared and paid were «paid to the défendant directors, who were 
stockholders, which they received and appropriated to their own use. 
That certain of the dividends were paid to stockholders who were 
then or hâve since become insolvent, and by reason of this the bank 
suffered large losses, the extent of which is unknown, but which it is 
prayed may be ascertained by a proper accounting and decreed to be 
paid in this action. There are other allégations concerning this cause 
of action set forth to which further référence is unnecessary, as they 
simply strengthen the allégations with référence thereto. 

(7) That in violation of the acts of Congress, said défendant offi- 
cers and directors willfuUy misapplied and appropriated to their own 
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use certain moneys, funds, and crédits of said bankîng association, 
and made false entries in the books, records, and statements of said 
banking association, with intent to injure or defraud the said bank- 
ing association, its creditors and shareholders. Various allégations 
are then set out separately as a part of this allégation. 

(8) That said directors and officers made false, deceitful, and mis- 
leading statements and représentations, orally and in writing in the 
books and records of said banking association, and in published re^ 
ports in newspapers, and in various ways in order to deceive, and did 
deceive, said banking association, its shareholders and creditors, and 
setting out certain separate and distinct transactions of the kind re- 
ferred to. 

(9) That the national banking laws were violated and their com- 
mon-law duties to diligently safeguard and protect the funds of said 
banking association ignored, in that they and each of them, from the 
very time of their élection as directors of the banking association, 
borrowed large sums of money from it for their individual uses, 
without having been directed or authorized by a resolution of their 
body. Then a list of those instances are set out, and it is further 
alleged that the défendants J. W. Cavender and T. A. Jackson well 
knew that thèse loans were being made, or by the exercise of reason- 
able and ordinary care could hâve known, yet, not with standing the 
said Cavender and Jackson permitted said officers to withdraw funds 
from the banking association and the banking association sufifered 
losses as stated. 

(10) That the défendants, as directors of said banking association, 
were required at ail times to hâve on hand, in lawful money of the 
United States, an amount equal to at least 15 per centum of the ag- 
gregate amount of deposits, and, whenever the lawful money of said 
banking association came below 15 per centum of deposits, they were 
prohibited from increasing the liabilities of said banking association 
by making new loans or discounts, otherwise than by discounting or 
purchasing bills of exchange payable at sight, and they were prohibit- 
ed from declaring or paying any dividend out of the profits of said 
association until the required proportion between the aggregate amount 
of its outstanding notes of circulation and deposits and its lawful 
money had been restored; but, notwithstanding this, the défendants 
violated this statute, in that they wholly failed to -hâve on hand, in 
lawful money of the United States, an amount equal to 15 per centum 
of the aggregate amount of its deposits. And further, after being 
charged with knowlcdge that the amount of lawful money was below 
15 per centum of its deposits, tliey unlawfully increased the liabilities 
of the bank by making new loans. 

(11) That by section 5191 of the Revised Statutes of the United 
States (Comp. St. 1913, § 9746) the défendants, as directors of said 
banking association, were required to keep a reserve for such asso- 
ciation equal to 15 per centum of its deposits, and it is provided in 
section 5192 of said statutes (Comp. St. 1913, § 9747) that three-fifths 
of this reserve may consist of balances due the bank from banks des- 
ignated by the Comptroller of the Currency in any of the reserve 
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cities, the other two-Sfths to be in said bank; and it is averred tliat 
the défendants and each of them knowingly violated this statute, in 
that they failed to hâve and provide in places designated a reserve 
equal to 15 per centum of the deposits of said banking association at 
ail times betvi'een January, 1910, and the closing of the bank in 1913. 
There are further allégations in connection with this spécial claim 
which will not be reiterated. 

(12) That the défendants, as officers and directors of the First 
* National Bank of Lafayette, were required at ail times to keep in 

the treasury of the United States a sum equal to S per cent, of the 
circulation of said bank, this 5 per cent, f und to be carried as reserve 
on deposits; but, notwithstanding such requirement, the défendant 
directors and officers failed to keep said sum at ail times w^ith said 
treasurer. That the officers of the Treasury Department called the 
attention of défendants to the willful violation of said statutes, as 
shown in the correspondence between said department and the défend- 
ants herein ; and that by reason thereof the banking association suf- 
fered large losses. 

This last charge is contained in paragraph 19 of the bill, I do not 
think this allégation is sufficient, and unless it is amended and made 
sufficient it should be stricken out. 

(13) It is next charged that the défendants allowed certain slips 
for moneys withdrawn to be kept in a certain réceptacle at the bank 
and to be treated as cash items, and that by this means the bank was 
injured. It is then alleged that the amount of loss by reason of thèse 
cash items carried on sHps of paper is unknown, but will be shown by 
proof. 

I think this should be amended in some way, as it shows on its 
face only a bad method of doing business without any financial loss. 
If it is amended so as to show to what extent this was done and the 
loss sustained by reason of such method of doing business, it would 
be satisfactory. 

(14) The next charge is the manner in which S. A. Hunt, Jr., was 
allowed to transact the business of the bank as cashier, that he was 
engaged in spéculation and was regarded as a promotor, in connection 
with one John H. Hill and other persons, in deaUng in mining prop- 
erties, and that the directors at various times had notice concerning 
Hunt's unfitness.for the position of cashier, and that they were placed 
on actual notice by and through correspondence with tiie Comptrol- 
ler's office and said banking association and with défendant directors, 
which correspondence shows that défendant Hunt was whoUy incom- 
pétent for his position and that he habitually and knowingly violated 
the banking laws. 

This allégation might be important in connection with other alléga- 
tions made in this suit, but of itself it shows no particular loss in this 
way. 

(15) That the by-laws of the bank, which were adopted by the 
board of directors at its régulât meeting on April 8, 1904, and which 
were in full force and efïect continuously until the closing of the 
bank, contained tlie foUowing provisions: 
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"8. AU loans made by his banlî, exoept those mentioned in by-laws Nos. 9, 11 

and , niust be by tbe written coasent of the majority of the board of 

directors, to tbe cashier, and in no case upon one's crédit, but upon good and 
sufficient security. 

"9. The cashier may make loans up to $100.00 but the aggregate of such 
loans to any indivldual or firm shall not esceed tbat amount. 

"10. The financial agent may make demaud loans whenever the funds of 
tbis bank exceed the home requirement." 

That notwithstanding the plain and unambiguous provisions of said 
Ijy-laws, Hunt was allowed continually to violate the same, by reason 
of which the banking association, its creditors and shareholders, suf- 
fered large losses, as fully set forth in Exhibit B filed with the com- 
plaint, and also other losses to the plaintiiï unknown but which it is 
prayed may be ascertained, etc. 

(16) That by varions sections of the Revised Statutes relating to 
National Banks, the ComptroUer of the Currency is charged with the 
duty of generally supervising the aiïairs of national banks, and that 
in pursuance of such duties the ComptroUer of the Currency did, at 
various times, address communications to the First National Bank of 
Lafayette and to its président and its directors, relating to its reserVe 
funds, excessive loans, and other matters set forth in the complaint. 
It is said that by the failure of the défendants to heed such warnings 
and admonitions by the ComptroUer, the bank suffered large losses. 

(17) That by reason of the insolvency of the association and the 
large losses sustained, the ComptroUer of the Currency has levied an 
assessment of 75 per cent, against the shareholders of the association, 
which has been in part collected and is now being collected, and that 
when this assessment is collected in full the association will still be 
unable to meet ail of its liabilities; that the assets of the association 
hâve been sold in part, and the plaintiiï is proceeding with the liqui- 
dation and disposition of the other assets and the final liquidation of 
the association, but that when the liquidation has been finally com- 
pleted said banking association will be unable to meet its obligations 
and will still be insolvent. 

(18) That by reason of the matters hereinbefore set forth and of 
other matters and other losses which are to the plaintiiï unknown, 
but which when discovered the plaintiflf prays may be inserted herein 
with proper and apt words to charge the défendants with liability 
therefor, the First National Bank of Lafayette, its creditors and 
shareholders, hâve sufî'ered loss in excess of $50,000, the précise ex- 
tent of which is to the plaintiiï unknown, but which he prays may 
be ascertained and decreed to be paid in this action. 

(19) That the directors of said banking association could hâve dis- 
covered, by the most cursory examination of its books, that the loans 
referred to as being in excess of one-tenth part of the unimpaired ag- 
gregate capital and surplus were in fact excessive loans, and that loans 
alleged herein to hâve been made upon accommodation paper were in 
fact accommodation loans, and could hâve ascertained and discovered, 
by inquiry in the community where they lived and conducted their 
business, that the persons and companies to whom loans were made, 
and who are herein alleged to hâve been iinancially irresponsible, were 
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in'fact irresponsible and without assets wherewith to pay said loans, 
and could hâve discovered, at the time of the' déclaration of dividends 
herein set forth, that the banking association had not earned profits 
f rom which dividends were properly payable, and by such examination 
could and would hâve discovered that the banking association was 
holding and carrying many loans upon which interest remained unpaid 
for a period of six months and which were not secured or in process 
of collection, and that interest upon other loans of large amounts 
was being paid by discounting new notes and merely adding the inter- 
est in the notes, and by making such examination they would hâve 
discovered ail the wrongful and négligent acts in relation to the opéra- 
tion of said bank hereinbefore set forth. But that said directors 
failed and neglected to make such examination, and as a resuit of such 
carelessness and négligence on their part the said banking association 
suffered large losses, the exact amount of which is to the plaintifï un- 
known, etc. 

(20) That ail of the acts herein set out were unknown to the Comp- 
troUer of the Currency, to the creditors and shareholders of said bank- 
ing association, and to the receiver herein, until the closing of the 
bank on July 19, 1913, when for the first time they were discovered 
by any of said parties. That said défendants, and each of them, con- 
cealed said wrongful, négligent, and f raudulent acts and conduct afore- 
said from said banking association, its creditors and shareholders. 

The prayers are that an account be taken and stated, and an inves- 
tigation made under the direction of the court : 

(1) Of ail losses, including interest at the légal rate, sustained by 
the First National Bank of Lafayette, its creditors and shareholders, 
otherwise than in the usual and ordinary course of business. 

(2) Of ail losses by reason of lending sums of money to persons, 
firms, or corporations in excess of the amount specified by law, by 
reason of carrying on the books and records of the bank -duplicate 
notes, and by the unlawful withdrawal of amounts from the treasury 
by said banking association, and that said défendants, or such of them 
as may be found to be responsible for such losses, when the extent 
thereof shall be ascertained, may be decreed to pay the said losses to 
the plaintifï for the benefit of the said banking association, its credi- 
tors and shareholders. 

(3) As to ail losses sustained by reason of lending money to per- 
sons, firms, or corporations lacking in financial means and responsi- 
bility, and lacking in assets wherewith to pay said loans, and that the 
défendants, or such of them as shall be found to be responsible there- 
for, when the extent thereof shall be ascertained, may be decreed to 
pay the same to the plaintifï for the benefit of the banking association, 
its creditors and shareholders. 

(4) As to ail losses sustained by reason of overdrafts in excess of 
deposits existing therein by persons, firms, and corporations lacking 
in financial means and responsibility, and the same prayer as to the 
payment thereof to plaintifï. 

(5) As to ail losses sustained by reason of improper and illégal in- 
dorsement of accommodation bills of exchange, notes, etc., with the 
same prayer as to payment to plaintifï. 



FREBMAN V. JACKSON 695 

(6) As to ail losses sustained by reason of the improper déclaration 
and paymeht of dividends upon the capital stock of said bank in the 
absence of any net profits or surplus out of which said dividends 
might lawfuUy hâve been declared and paid, with the same prayer as 
to payment thereof to the plaintiflf. 

(7) As to ail losses sustained by reason of the illégal acts and vio- 
lations of the National Bank Act permitted or committed by the 
défendants hereto and by reason of violations of the by-laws, and of 
the négligence of défendants in the discharge of their duties as officers 
and directors and the lack of reasonable care, prudence, and diligence 
in the premises, with the same prayer as to payment to plaintifï. 

(8) As to ail losses sustained by reason of the négligence and wrong- 
ful acts of the défendants in retaining in office, as cashier, the de- 
fendant S. A. Hunt, Jr., after the said directors knew, or should hâve 
known in the exercise of ordinary care and prudence, that he was 
unfit for and incompétent to hold said office, and by reason of per- 
mitting said S. A. Hunt, Jr., to participate in any way in the manage- 
ment of the afïairs of said bank and in the investment of its funds, 
with the same prayer as to payment to plaintifï. 

(10) For such other, further, additional, and gênerai relief in the 
premises as may be just and équitable. And 

(11) Jor subpœna, etc. 

To this bill the défendants file what they call "Exceptions," but 
which, I présume, may be considered as a motion to dismiss the bill, 
■or parts of it, for tlie reasons stated. 

[ 1 ] The first exception is : 

■'That a court of equlty has no jurisclictlon orer the matter and thlngs 
alleged in the bill of complaint, the plaiutiff having adéquate remedy at law." 

I do not think so. I tliink this case is cognizable in equity. 
[2] Second: 

"That the averments of said bill of complaint are Insufflcient, either In 
law or in equity, to authorize the granting of the relief prayed for." 

I do not think so. I think the causes of action set forth in most of 
,the items are sufficiently stated and well stated. 
Third: 

"That the receiver In this case 'has no légal or équitable right to sue for the 
îbenefit of stockholders." 

This objection to the bill is insufficient also, and cannot be sustained. 
Fourth : 

"That the défendants are not liable, under the provisions of common law, on 
aceount of any of the matters or things alleged In the bill of complaint" 

ItJ is suiïïcient in référence to this to quote a paragraph from the 
décision of the Suprême Court of the United States in Yates v. Jones 
National Bank, 206 U. S. 158, 180, 27 Sup. Ct. 638, 645 (51 L. Ed. 
1002) as f ollows : 

"Of course, in what has been said we hâve confined ourselves to the pré- 
cise question arising for décision, and therefore must not be understood as ex- 
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pressing an opinion as to whether and to what extent dlreetors of national 
banks may be eivilly liable by the principles of common law for purely vol- 
untary statements made to indivlduals or the public, ëmbodying false repré- 
sentations as to the financial condition of the bank, by wbicb one who bas 
rightfully relied upon such représentation lias been damaged. And because 
we bave applied in thls case, to the duty expressly imposed by the statute, the 
standard of conduct established thereln, we must not be considered as express- 
ing an opinion upon the correctness of the views enunciated by the court be- 
low conceming the standard whlch sbould be applied solely under the princi- 
ples of the common law, to flx the civil Uabillties of directors in an action 
of deceit. See Briggs v. Spaulding, 141 U. S. 132 [11 SÙp. Ct. 924, 35 L. Ed. 
002]." 

This case in its various aspects may well be considered in the light 
of this décision of the Suprême Court and the rule therein stated 
applied. 

Fifth: 

"That the llabillty of thèse défendants, on account of the matters and 
things set out in the Mil of complaint, Is limited by the provisions of the 
National Banking Acts to damages sustained by reason of violations of said 
National Banking Acts, knowingly made by them or knowingly permltted to 
be made by any of the oHicers, agents or servants of the banking association." 

This may be disposed of as was the fourth, above. 
Sixth : 

"That the averments of the bill are too gênerai, Indeflnlte, vague, and un- 
certain, and set forth no issuable facts, partlcularly with référence to the 
alleged acts of négligence on the part of thèse défendants or either of them, 
and the losses alleged to bave been sustained by reason of such alleged acts 
of négligence, on the part of thèse défendants or either of them." 

This objection is overruled. 
Seventh : 

"That tbe averments of the bill are insufflclent. In that they fail to set 
up the knowledge of the défendants, and each of them separately, as to each 
of the respective matters and things alleged to hâve occasioned tbe loss com- 
plained of, and partlcularly -with référence to the matters and things set out 
in paragrapbs 7'to 20, inclusive." 

I think the bill is ample in this respect, and this objection is over- 
ruled. 
Eighth: 

"That the averments of the bill and of each and every paragraph thereof 
separately are insufflcieut and indeflnlte as to the loss sustained on account 
of any of the matters and things set out in said bill of complaint, and, in the 
absence of definite and certain averments as to losses occasioned by such 
matters and things, no recovery can be had against thèse défendants "or any 
of them, and only the United States, or its public officiais, could take advan- 
tage of such alleged violations of the National Banking Acts in proceedings 
to forfeit the charter of said banking association or to bave a receiver ap- 
polnted on account thereof; and especially is this true vrith référence to the 
qiatters and things set out and complained of in paragrapbs T, 8, 9, 10, 11, 
12, 13, 15, 16, 17, 18, 19, 20, and 23 of the bill of complaint." 

I think this objection is well taken as to some of the paragrapbs in 
the bill, and thèse paragrapbs hâve been referred to above. Unless 
they are amended they will be held insufficient and stricken. 
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Ninth: 

"That no llst of stockholders for whose benefit thls suit Is filed, and an 
accounting asked, Is set out in the bllL" 

This objection is overruled. 
Tenth: 

"That the accounting prayed for in the bill of complalnt can only be had at 
the instance of such stoclîholders as ask for such an accounting, and the re- 
covery, if any, would be limited to the amount of damages sustained by eaeh 
of them respectively." 

This objection is overruled. 
Eleventii : 

"That no statement of the financial affaire of said banlîing association is 
set out in said bill of complaint, from which it can be determined whether or 
not said banlilng association is really insolvent and whether or not a recovery 
against thèse défendants in this suit is necessary for the benefit of the credi- 
tors of said banklng association." 

It is alleged in the bill, as I understand it, that, even if the assess- 
ment levied by the Comptroller is collected and the amount sued for 
collected and added to it, it would not be sufScient to pay the liabil- 
ities of the bank. I think this is sufficient. 

Twelfth: 

"That a receiver cannot recover, In this case, for the benefit of stockholders, 
anything on account of the alleged illégal déclaration and payment of divi- 
dends, for the reason that said stockholders are estopped by reason of having 
received said dlvidends." 

This makes a difficult question, of course, and one of the most trou- 
blesome matters in the case. Still, I think, upon a proper accounting 
this can be adjusted in such way as to work no injustice to any one. 

Thirteenth : 

"That no list of creditors and depositors of said banking Institution la set 
out in said bill of complaint, and it is not alleged when the Indebtedness of 
said creditors was incurred or the deposlts were made, for the payment of 
which a recovery is sought in thls case, nor is it alleged the amount of such 
indebtedness or deposits as a whole, nor is it alleged the respective amounts 
of such indebtedness or deposits due and owing to said alleged creditors and 
depositors, either at the time of the closing of said bank or at the time of the 
filing of this bill of complaint" 

I think the bill is sufficient as it stands, with the exceptions I hâve 
heretofore noted. 

As to the objection in the answer, on the ground of nonjoinder of 
certain parties, I think the plaintiff has set out such directors as seem 
to me liable for the particular acts of which he complains. I think, 
applying the rule which I understand to be laid down in Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662, the directors 
against wliom the charges are made in the bill are made défendants 
herein. The motion to strike, if it be a motion of that sort on this 
ground, is overruled. 

The resuit of the foregoing is that the exceptions to the bill, which 
are considered, as I hâve stated, as grounds of a motion to strike the 
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whole or certain parts of the bill, are overruled with tlie exception of 
the two matters referred to, wherein I think they are entirely insuffi- 
cient and should be amended or stricken. 

As an answer to the bill is filed, I suppose the case will be in con- 
dition, when an order in Une with the above is entered, for référence 
to a master, and this should be made at once and the case speeded 
as much as possible, as there has already been considérable delay ow- 
ing to the pressing condition of business in the court. 

An order may be taken in accordance with what has been said as 
to thèse exceptions or motions to dismiss. 



CURTIS V. WALPOLE TIRE & RUBBER 00. 

(District Court, D. Massachusetts. August 7, 1914. On Motion to Dismlss 

Claim, July 7, 1915.) 

No. 472. 

1. CoBPOEATioNS ©=3559— Insolvency and Receivebs — Pbovable Claims — 

Damages for Bkeach or Oontract. 

Wliere with Its consent receivers were appointed for a corporation, whc 
refused to adopt executory ooutracts niade by the corporation for the 
purchase of merchandise, the receivershlp operated as a répudiation and 
antlcipatory breach of the contracts, wbich entitles the other parties to 
prove thelr claims for damages for the breach agalnst the receivership 
estate. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. |§ 2241-2252, 
2259; Dec. DIg. <S=559.] 

2. COBPOKATIONS ®=>565 INSOLVENCY AND RECEIVERS — PBOVABLE CLAIMS. 

In the settlement of the estate of an insoivent corporation, the fact that 
a creditor relies on two separate contracts, whieh cover what is In sub- 
stance the same debt, as upon an indorsemeut of a note and a later as- 
sumption of the note by the Insoivent, does not entitle him to prove and 
receive dividends on both. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2281, 2282 ; 
Dec. Dlg. ©=563.] 

In Equity. Suit by Rensselaer L. Curtis against the Walpole Tire & 
Rubber Company. On receivers' motion to dismiss pétition by Coal & 
Iroh National Bank for allowance of claim, filed June 12, 1915. Motion 

sustained. 

Robert C. Morris, of New York City, for plaintifï. 

Lee M. Friedman, Percy A. Atherton, and Friedman & Atherton, ail 
of Boston, Mass., for receivers. 

Curtis G. Metzler^ of Boston, Mass., for défendant. 

Warren, Garfield, Whiteside & Lamson, of Boston, Mass., for Coal 
& Iron Nat Bank. 

Morris & Plante and Guthrie B. Plante, ail of New York City, for 
claimants. 

DODGE, Circuit Judge. Thèse claims are dealt with in the fourth 
report, filed June 25, 1914, of the spécial master appointed by the order 

©saFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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entered în this case on January 9, 1914, to hear the parties and theîr évi- 
dence and report thereon to the court. 

According to the report there was due f rom the WalpoJe Company 
on August 2, 1913, the date of the receivers' appointment, on open ac- 
counts and notes— to Meyer & Co., $8,077.88 ; to Brighton Mills, $510.- 
25; and to Charles T. Wilson, $28,015.57. No exceptions hâve been 
taken to thèse findings, and no objections being now raised by the re- 
ceivers, or by any of the parties, the claims of thèse three creditors are 
allowed in the amounts above stated. 

[1] According to the report there was also due for breach of con- 
tract, from the Walpole Company, on the same date, to Meyer & Co., the 
further sum of $8,697.96, to Brighton Mills the further sum of $1,051.- 
35, to Charles T. Wilson the further sum of $7,229.62, and to R. J. 
Caldwell Company, Incorporated, the sum of $1,700. Upon thèse find- 
ings the receivers object to the allovirance of the above, or of any, 
amounts, contending that damages for breach of the contracts referred 
to are not allowable in thèse proceedings as matter of law. 

The facts regarding the contracts in question are the same in the case 
of each of the four claimants above named, and are found by the mas- 
ter as f ollows : 

"It appeared from the évidence that In each of the foregolng claims there 
was, at the time the receivers were appointed, an existlng contract between the 
clalmant and the Walpole Tire & Rubber Company. The contract was, In 
substance, that the Walpole Tire & Rubber Company would purchase from 
the clalmant certain specifled merchandise in definite quantltles and at stated 
tlmes, and at a price flxed by the contract In each instance the contract 
was an executory one. In part at least, when the receivers were appointed. 

"The receivers, In the exercise of their discrétion, notifled the claimants 
that they should décline to assume the contract, and In each case the clalmant 
treated the contract as broken and bas clalmed damages for the breach." 

In each of the above cases the creditor's contract was of such a char- 
acter that if, in the absence of any receivership, the company had dis- 
enabled itself from performance and repudiated its own obligations un- 
der the contract on the day the receivers were appointed, the creditor 
might at once hâve maintained a suit against it wherein damages for 
the breach could hâve been assessed and recovered. 

If there had been bankruptcy, therefore, instead of this receivership, 
the trustée not electing to adopt the contract, each of the above creditors 
would hâve had the right to treat the bankruptcy as the équivalent of 
disenablement and répudiation on the company's part — in other words, 
as an anticipatory breach of the contract of the company — and, having 
so treated it, to prove for his damages sustained by reason of it. Such 
is the rule now well settled and regularly applied in this circuit. In re 
Swift, 112 Fed. 315, 50 C. C. A. 264, decided by the Court of Appeals 
in 1901 ; In re Pettingill & Co., 137 Fed. l4-t, in this court (1905) ; 
Pratt V. Auto, etc., Co., 196 Fed. 495, 116 C. C. A. 261, in the Court of 
Appeals (1912). 

It will not be contended that this is a case of the appointment of re- 
ceivers of an objecting corporation, or that the appointment did not in 
fact prevent performance of the contracts hère in question. It there- 
fore afïected the contracts (the receivers not adopting them) just as the 
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company's bankruptcy would hâve affectée! them; in otlier words, it 
was the équivalent of répudiation or disenablement on the company's 
part. Pennsylvania, etc., Co. v. New York, etc., Co., 198 Fed. 721, 743,. 
117 C. C. A. 503. The case is not one in which it can be said, as in 
Makomson v. Wappoo Mills (C. C.) 88 Fed. 680, or In re Inman, etc.,. 
Ce, 175 Fed. 312, that the prévention of performance was the act of 
the law, not of the insolvent or bankrupt. Both thèse décisions were 
based upon People v. Globe Ins. Co., 91 N. Y. 174, in which the receiv- 
er's appointment was at the instance of the state and for the purpose of 
dissolving the corporation and vvinding up its affairs. 

The master was therefore right, upon the facts found by him, in 
allowing the above claims for damages for breach of the contracts in 
question. It is understood that in each case the créditer had the spécifie 
merchandise contracted for and was ready to deliver it. 

It is urged on behalf of the receivers that the damage claims allowed 
are such in character that they ought not, in equity, to be allowed to 
share in the assets until the gênerai creditors are fully paid. Wells v. 
Hartford Manilla Ce, 76 Conn. 27, 55 Atl. 599, is the authority mainly 
relied on. In that case, as hère, the vendor had the undelivered mer- 
chandise ready to deliver at the time of the receiver's appointment, but 
the receiver declined to take it. An alleged répudiation by the insolvent 
company just before its receivership was found by the court not to. hâve 
constituted a breach of the contract. Treating it as broken by the re- 
ceiver's refusai to adopt, the court was of opinion that the receiver had 
the privilège to elect whether to adopt it or not, "without at least sub- 
jecting the f und required for the satisfaction of existing claims of credi- 
tors to a charge for damages." 76 Conn. 39, 55 Atl. 603. The claim 
was therefore treated as accruing subsequently to the receiver's ap- 
pointment, and as one which, being for "profits which the future, by 
reason of a good bargain, raight hâve in store," should be postponed to 
claims existing when the appointment was made. 76 Conn. 41, 55 Atl. 
604. 

But if I am right in holding that thèse creditors were entitled to treat 
the appointment of the receivers as in itself a breach of their contracts, 
for the reasons above given, it follows that their claims for damages 
came into existence simultaneously with the appointment and are to be 
regarded as then existing. That the receivers might nevertheless hâve 
required performance and taken the goods is immaterial, after their f all- 
ure to exercise the right. If the creditors had provided themselves 
with the goods in reliance upon their contracts, there is nothing in the 
facts found which shows that their loss by reason of the company's 
failure to take and pay for them was merely the loss of a spéculative 
profit. Damages to them occasioned by the loss of their contracts, so 
far as ascertainable by recognized methods of computation, are allow- 
able claims in such proceedings as thèse, and in damages so ascertain- 
able are included gains prevented, when fairlv shown. Penna., etc., Co. 
V. New York, etc., Co., 198 Fed. 721, 739, 740, 117 C. C. A. 503. The 
dift'erence between the contract price and the market price, as fixed by 
a sale in conséquence of the purchaser's refusai to receive, is recognized 
as the proper measure of damages in cases such as this. Kingman v. 
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Western Mfg. Co., 92 Fed. 486, 490, 34 C. C. A. 489; River, etc., Co., 
\-. Atlantic Mills (C. C.) 155 Fed. 466, 473. I am unable to find any 
sufficient ground for denying to a claim for such damages, se ascertain- 
ed, equal rank, for the purposes of the distribution to be made, with 
other allowable claims not entitled to priority. 

The total allowances made by the spécial master are therefore ap- 
proved and confirmed, including the amounts allowed as due for breach 
of contract, viz. : 

John H. Meyer & Co $16,755 64 

Brlghton Mills 1,561 60 

Cîiarles T. Wilson 35,245 19 

E. J. Caldwell, Incorporated 1,700 00 

On Motion to Dismiss Claim of Coal & Iron National Bank. 

[2] Under the order for proof of creditors' claims herein, entered 
August23, 1913, whereby claims presented were required to be made up 
as of August 2, 1913, the date of the filing of the original bill in the 
case, tliis bank presented a proof of claim, sworn to September 21, 
1914, the allégations whereof were in substance: 

That the défendant (hereinafter called Walpole Company) was Indebted to 
the bank In the sum of $6,189.25. 

That the considération of the debt was a promissory note, âated May 3, 
1913, for $7,500, wIth interest at 6 per cent, signed by the Massachusetts Chem- 
ical Company and indorsed by the Walpole Company. 

That the amount due thereon August 2, 1913, less payments on account, was 
$6,189.25. 

That the Walpole Company was llable to the bank, both by reason of its 
indorsement of said note, and In addition thereto "by reason of the assump- 
tion by said Walpole Company of the liabilities of sald Massachusetts Chem- 
ical Company." 

That the bank did not waive, but espressly reserved, ail rights it might hâve 
to object to or avoid the transfer of the assets of said Chemical Company 
to the Walpole Company as a transfer in fraud of creditors. 

The note referred to was annexed to the proof of claim. It was pay- 
able on demand. It bore the indorsement of the Walpole Company, by 
A. T. Baldwin, its then treasurer, and of A. T. Baldwin. It was a col- 
latéral note, but no question relating to the collatéral deposited has been 
raised. A notary's certificate attached shows that the note was protest- 
ed for nonpayment August 13, 1914, and due notice given the maker 
and indorsers on the same date. 

The claim thus presented, being disputed, was referred to the spé- 
cial master. His report, filed October 24, 1914, sets forth an agree- 
ment by the parties before him that "a proof against the maker of 
the note may be allowed in the sum of $6,189.25," and that "the claim 
by reason of the indorsement of the note, if any, is suspended without 
préjudice"; also that "the amount of dividends paid on the claim is 
to be a payment pro tanto against the judgment recovered in the su- 
perior court for Norfolk county in the suit of said bank against the 
Massachusetts Chemical Company." The master reported this stip- 
ulation with his approval. After due hearing on his report, the court 
entered an order October 24, 1914, confirming and approving it, and 
alJowing the claim for the sum of $6,189.25. 
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The présent pétition, filed June 12, 1915, recites the filing of the 
above claim, refers to the above order of October 24, 1914, and al- 
lèges that, "unless said suspended claim is taken up for détermina- 
tion," it is possible that the bank vvill receive in dividends less than 
$6,189.25, and that the claim against the indorser of the note should 
be allowed to the extent necessary for the bank to receive in dividends 
the full amount of its claim. Revocation of the decree suspending 
said claim against the indorser on the note is asked, and allowance 
of said claim so far as necessary to enable the bank to receive in divi- 
dends the full amount of its claim of $6,189.25. 

The receivers moved on June 14, 1915, to dismiss the pétition, on 
the ground that nothing set forth therein entitles the bank to the re- 
lief asked, or to any additional proof of claim. 

It was stipulated at the hearing on the motion that on June 2, 1913, 
the Walpole Company "took over ail the assets" and "assumed the 
liabilities" of the Massachusetts Chemical Company. This stipulation 
was made without préjudice to the rights of this bank, or the cred- 
itors' committee, "to contend that said transfer was illégal." 

Whatever rights may hâve been reserved by the bank or by any cred- 
itor of the Chemical Company to attack the validity of the transfer 
hère referred to, there has been no application to this court to sepa- 
rate or withdraw the assets then transferred, or the proceeds there- 
of, from the fund held by the receivers in this case and being ad- 
ministered in thèse proceedings. The transfer, as has appeared, had 
been made two months before the bill in this case was filed, and was 
made upon the simultaneous assumption by the Walpole Company of 
ail the Chemical Company's liabilities. The receivers took and hâve 
retained control of ali the transferred assets in the Walpole Company's 
hands on August 2, 1913, together with ail its other assets. AU thèse 
assets hâve since been treated, without distinction, as subject to the 
decree then made and to ail orders and decrees subsequently made in 
thèse proceedings. Creditors, whether of the one or of the other 
concern, hâve alike presented their claims under the order of August 
2Z, 1913, and ail such claims appearing to hâve been due by either 
concern on August 2, 1913, hâve been allowed as debts of the Walpole 
Company, entitled to share in any distribution of the total fund under 
administration. 

Among the claims thus presented by creditors of the Chemical 
Company was the claim of this bank upon this note, allowed as above 
on October 24, 1914, for the total amount due August 2, 1913, from 
the maker. The claim can therefore stand no difïerently, for the pur- 
poses of the présent question, than if the Walpole Company had been 
itself the maker of the note. The bank must be regarded as accepting 
the Walpole Company's assumption of the original maker's liability 
as valid; otherwise, it cannot justly be admitted to share, in virtue 
of that liability, in assets which, if distributed, are to be distributed 
as assets of that concern only, and among those only who are entitled 
to rank as its creditors. Should tjie bank (as it has not heretofore 
done) take any steps in thèse proceedings looking toward a separate 
dispo,sal or administration of assets taken over from the Chemical Com- 
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pany on June 2, 1913, for the separate benefit of creditors of that con- 
cern, reconsideration and disallowance of its claim allowed October 
24, 1914, might become necessary. No ground appears, and none bas 
been suggested, for supposing that the Walpole Company's assumption 
of the Chemical Company's liabilities on June 2, 1913, has made those 
liabilities its liabilities, independently of the concomitant transfer to 
it of the latter concern's assets. 

The judgment obtained in the state court by the bank against the 
Chemical Company, referred to in the above quotation f rom the spécial 
master's report, and an alleged attachment of the Chemical Company's 
property in that suit, are considered in an opinion this day filed re- 
lating to another pétition herein by the bank. Further référence to 
them is unnecessary for the purposes of the présent question. 

If the assets in the receivers' hands are subject as above in the 
bank's favor, to the liability of the Walpole Company in place of the 
original maker, for what was due on the note August 2, 1913, the 
necessary conclusion in view of ail the above is, in my opinion, that 
the same assets are not also subject to a further liability for what 
was so due on the note by reason of the Walpole Company's indorse- 
ment thereof. To allow such a further claim against them would be 
to permit the bank to get two dividends in respect of what is in sub- 
stance the same debt. In the settlement of insolvent estâtes, the fact 
that a créditer relies on two separate contracts does not entitle him 
to an advantage of this kind over other creditors. Lowell, Bankruptcy, 
§ 201 ; Remington, Bankruptcy (2d Ed.) §§ 753, 1520. First Nat. Bank 
V. Eason, 149 Fed. 204, 79 C. C. A. 162; Hitner v. Diamond, etc., Co. 
(C. C.) 176 Fed. 384, 399, 400. 

The bank, therefore, having obtained allowance of its claim for 
the full amount due it on the note against the Walpole Company's 
assets, including those which came to it by virtue of the transaction 
on June 2, 1913, from the Massachusetts Chemical Company, bas no 
right to the allowance also of its so-called "suspended" claim against 
the same assets, and its pétition must be dismissed. 
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GILDNER V. HALL. 

(District Court, D. Oregon. October 25, 1915.) 

No. 6868. 

1. Public Lands ®=>111 — "Pkotest" — Right to Patent — Constetjction or 

Statute. 

Under Act Mareh 3, 1891, c. 561, § 7, 26 Stat. 1098 (Comp. St. 1913, § 
5113), providing that after the lapse of two years from the date of the 
Issuance of the recelver's receipt upon the final entry of any tract of 
land under the homestead, etc., laws, "and when there shall be no pend- 
Ing contest or protest agaiust the validity of sucb entry, the entryman 
shall be entitled to a patent * * * and the same shall be issued to 
hlm," a "protest," within the meaning of the act, must allège issuable 
facts which, if true, would defeat the entry, and a mère report of an 
agent of the Department that he had information that an entry was not 
In good faith, and that there was a gênerai nimor that the law had not 
been comijlled wlth, and requesting that no patent issue, not foUowed by 
any proceeding, does not authorize the refusai to issue a patent after 
the expiration of the two years. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. § 310; Dec. 
Dig. ®=j111. 

For other définitions, see Words and Phrases, First and Second Séries, 
Protest.] 

2. Public Lands <S=125 — Establishment of Trust — Jurisdiction of Courts. 

After the title to public land has passed from the govemment, the 
jurisdiction of a court of equity may be invoked to détermine if the 
patentée holds it in trust for another, and If it appears that the party 
claiming the equity had established his right to the land under a true 
construction of the acts of Congress, but that by an erroneous construc- 
tion the patent has issued to another, the court wlll correct the mlstake. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig.* § 341 ; Dec. 
Dlg. <S=3l25.] 

In Equity. Suit by B. Gildner against Amy E. Hall. Decree for 
complainant. 

Veazie, McCourt & Veazie, of Portland, Or., for complainant. 
Walter H. Evans and Arthur A. Murphy, both of Portland, Or., for 
défendant. 

BEAN, District Judge. This is a suit to charge the holder of the 
légal title of real estate under a patent from the United States as trus- 
tée for the complainant. The land in controversy is situate in what was 
formerly the Siletz Indian réservation. The facts as they appear from 
the complaint are that on September 25, 1900, one Haynes entered the 
land under the homestead law. On Match 3, 1902, he made final com- 
mutation proof of résidence and cultivation, which proof was accepted 
as sufficient by the Land Department, and on March 7, 1902, a receiver's 
final receipt vifas issued to him. Patent was withheld, however, and on 
July 10, 1908, Haynes' entry was contested by one Chandler. The 
entryman moved to dismiss the contest and for the issuance of patent 
to him, on the ground that under the proviso of section 7 of the act of 

©=>For other cases see same topio & KEY-NCMBER In aU Key-Numbered Digests & Indexes 
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Congress of March 3, 1891 (26 Stat. 1095), he was entitled to his pat- 
ent, and the Department was without jurisdiction to entertain the con- 
test. The objection was overruled and the entry subsequently canceled. 
Thereafter the défendant, Hall, made entry on the land and received a 
patent therefor. 

[ 1 ] The complainant now daims that the Land Department erred, as 
a matter of law, in holding that it had jurisdiction to entertain the 
Chandler contest and in canceling his entry and awarding the title to 
another. The act of March 3, 1891, provides: 

"ïhat after the lapse of two years from the date of the issuance of the 
receiver's receipt upon the final entry' of any tract of land under the home- 
stead * • * laws," etc., "wheu there shall be no pending contest or protest 
against the validlty of such entry, the entryman shall be entitled to a patent 
conveying the land by him entered, and the same shall be issued to hlm." 

Under this law Haynes' right to a patent accrued and became absolute 
on March 7, 1904, unless there was at that time a valid pending contest 
or protest against the validity of his entry. In the absence of such a 
contest or protest, the jurisdiction of the Land Department became 
functus officio, save for the ministerial act of executing and delivering 
the patent. The Land Department ruled, however, that it had jurisdic- 
tion to entertain the Chandler contest, more than six years after the 
receiver's final receipt had been issued to the entryman, because, on 
November 4, 1903, Spécial Agent Hobbs, who had been directed to make 
an investigation of ail entries within the former Siletz réservation, tele- 
graphed the Commissioner of the General Land Office, requesting that 
no patents be issued for land within such area, and on November 7th 
of the same year made a written report, sending a list of entries, and 
stating that Haynes had mortgaged his land on March 6, 1902 ; that 
he (the agent) had reliable information that said entry and others were 
not made in good f aith, but were made in the interest of other parties ; 
that it was the gênerai rumor that the entrymen mentioned in the list 
never complied with the homestead law ; that he (the agent) requested 
that no patents issue pending further investigation. 

I think the court is justified, from its knowledge of the gênerai prac- 
tice of the Land Department, in assuming that the report of Hobbs and 
his communication was for the confidential information of the officers 
of the Department, and was not brought to the knowledge or attention 
of the entryman until after the institution of the Chandler contest, more 
than six years after the issuance of the receiver's final receipt. And in 
my judgment it cannot be regarded or deemed a protest within the 
meaning of the act of 1891. That act was passed by Congress to re- 
lieve the hardships of a situation existing in the General Land Office, 
caused by the suspension of a large number of entries "on vague and 
insufficient suggestions of fraud and noncompliance with the law," 
which had created a practical blockade in the issuance of patents, to the 
serions préjudice of bona fide claimants under the public land laws, and 
to prevent a répétition thereof. Jacob A. Harris, 42 Land Dec. Dept. 
Int. 611. It contemplated that a protest, within the meaning of the law, 
should contain allégations of issuable facts, which, if true, would defeat 
the entry and warrant its cancellation. And such was the construction 
227 F. — 45 
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given the law by the Land Department immediately after its adoption, 
and long adhered to. In the instructions to chiefs of divisions issued 
by the Commissioner of the General Land Office, and approved by the 
Secretary of the Interior on May 8, 1891 (12 Land Dec. Dept. Int. 450), 
it is said : 

"The Word 'protest,' as hère used, shall be Interpreted as meanlng any pro- 
ceedlng by any person who, under the rules of practlce, seeks to defeat an en- 
try on the ground that the entryman Is guilty of fraud, either actual or con- 
structlve, In connection therewith, or has failed to comply with the law or 
rules of the Department governing the same, or that there was, at the time he 
clalms that his rights attached, a claimant for the tract deslred to be en- 
tered, having prior rights or superior' equities thereta" 

And on July 1, 1891, Secretary of the Interior Noble, in a letter to 
the Commissioner concerning the law and the former instruction to the 
Department, stated that : 

"The Word 'proceedlngs,' as used herein and In the circular of May 8, 1891 
(12 Land Bea Dept. Int. 450), wlll be construed as Includlng any action, or- 
der, or judgment had or made In your office canceling an entry, holding It for 
cancellation, or whlch requires something more to be done by the entryman 
to duly complète and perfect his entry, and without whlch the entry would 
necessarily be canceled. Every suspended entry, where the entryman has not 
been duly notlfled thereof, and requlred to f urnish proof necessary to complète 
the entry withln two yeara from the date of the final recelpt, wlll be released 
from suspension and adjudlcated under the foregolng rules." 13 Land Dec. 
Dept Int. 1. 

And in Acting Secretary Ryan's instructions of June 3, 1904, it is 
said: 

"To be either a contest or a protest, there must be a charge of spécifie facts 
"whlch, if true, would defeat the entry, and upon whlch the entryman or party 
affected may take Issue and demand a hearlng. In cases Investigated by spé- 
cial agents of your ofliee, where the agent. has reported sufilcient facts to 
justity cancellation of the entry, such report is a proceedhig that preventa 
confirmation of an entry under the act" 33 Land Dec Dept. Int. 10. 

In the course of time, however, the Department, for reasons appar- 
ently sufficient to itself, and doubtless with a désire to prevent what it 
deemed the spoliation of the public domain, modified the construction 
originally given the law, and finally held in the Trazanga Case, 40 Land 
Dec. Dept. Int. 300, that the provisions of section 7 of the act of 1891 
had no référence to proceedlngs of the United States or its officers or 
agents in respect to entries of the claims therein specified. This déci- 
sion, however, was overruled by the Acting Secretary of the Interior in 
the Harris Case, 42 Land Dec. Dept. Int. 611. And in the Stump Case 
(decided December 13, 1913) 42 Land Dec. Dept. Int. 566,_he held that 
a report of a spécial agent that from his investigation "it is reasonable 
to believe that thèse entries were not made in good faith by the entry- 
men for the purpose of making homes thereon, and as the lands are ail 
in a district that is heavily timbered it seems évident that the purpose is 
to acquire thèse timber lands in the interest of one transférée, under 
cover of the homestead law," was not a protest within the meaning of 
the law, because it contained no issuable statement afïecting the entry. 

Now, the Hobbs report of 1903 contains no statement or allégations 
of any issuable fact afïecting the validity of Haynes' entry which, if 
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true, would warrant îts cancellation, or upon which the entryman coiild 
hâve joined issue. He only reports that he had reasonable information 
that the entry was net made in good faith, and that it was the gênerai 
rumor that the entryman had not complied with the homestead law. 
Thèse statements may hâve been true, and yet the entry perfectly valid, 
and the entryman entitled to his patent. The report contained no al- 
légations of any spécifie fact showing, or tending to show, that the entry 
was fraudulent, or that the entryman had not complied with the law, 
and does not show even a prima facie reason for the cancellation of the 
entry. 

[2] The defendant's counsel insist, however, that whether the Hobbs 
report was a protest within the meaning of the law was a question for 
the Land Department, and that its décision is binding on the courts. In 
support of this position they cite Fisher v. United States, 37 App. D. C. 
436, and United States v. Fisher, 39 App. D. C. 158. Thèse cases were 
proceedings by mandamus to compel the Secretary of the Interior to 
issue patents for certain lands to the petitioners, on the ground that 
they were entitled thereto under the provisions ôf the act of 1891, and 
that the Secretary erred in holding that the report of a spécial agent in 
the particular cases referred to was a protest within the meaning of the 
law. The court held, in accordance with the settled ruie that courts will 
not interfère by mandamus with the officers of the Land Department 
in the exercise of their duties while the matter remains in their hands 
for décision (Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485), that it 
would not assume to review the action of the Department. 

But hère the légal title to the land has passed f rom the government. 
The purpose of the suit is to charge the holder thereof as trustée for 
the complainant. The question has now become one of private rights, 
and it is well settled that, af ter the title to public land has passed f rom 
the government, the jurisdiction of a court of equity may be invoked to 
ascertain if the patentée holds it in trust for another. In such case the 
décisions of the Land Department on questions of fact, unaffected by 
fraud or mistake, are conclusive on the courts. But if it appears that 
the party claiming the equity had established his right to the land to the 
satisfaction of the Land Department in the true construction of the acts 
of Congress, but that by an erroneous construction the patent has issued 
to another, the court will correct the mistake. Johnson v. Towsley, 
supra; Sanford v. Sanford, 139 U. S. 642, 11 Sup. Ct. 666, 35 L. Ed. 
290; Howe v. Parker, 190 Fed. 738, 111 C. C. A. 466. 

And such is the case at bar. Assuming the facts to be true as found 
by the Land Department, it erred as a matter of law in holding that a 
valid protest against the issuance of a patent to the entryman had been 
filed within the time required by law. 

It f ollows that the motion to dismiss should be overruled ; and it is 
so ordered. 
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PALBRMO LAND & WATBR CO. v. RAILROAD COMMISSION OP 
OALIFORNIA et al. 

(District Court, N. D. Califomia, Second Division. Tebruary 8, 1915.) 

No. 114. 

Courts <®=5508 — Fédérai, Courts — Enjoining Rates Established by State 
Commission. 

The Califomia Public Utilities Act (St. Cal. 1911 [Ex. Sess.] p. 18), givea 
to the State Rallroad Commission power to ûx rates to be charged by 
publie utilities, and provides (section 66) that after any order fixing rates 
any party affected may apply to the Commission for a rehearing, and 
that no cause of action arising out of any such order shall accrue in any 
court unless application for a rehearing shall hâve been made before 
the tlme for the order to become effective. It also empowers the Com- 
mission to suspend the order pendlng the rehearing if necessary. Held, 
that a fédéral court wlU not entertain a suit to enjoin enforcement of 
such an order, on the ground that it violâtes constitutional rlghts, untU 
the complainant has exhausted the législative remedy provided by the 
State by an application for a rehearing. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 141&-1423, 1É25- 
1430 ; Dec. Dig. <©=508.] 

-In Equity. Suit by the Palermo Land & Water Company agaînst 
the Railroad Commission of the State of Califomia and others. On 
motion to dismiss bill. Motion granted. 

Appeal dismissed 225 Fed. 1022, C. C. A. . 

McCutchen, Olney & Willard, of San Francisco, Cal., for plaintifï. 
Max Thelen and Douglas Brookman, both ofi San Francisco, Cal, 
for défendants. 

VAN FLEET, District Judge. The bill seeks a final decree avoid- 
ing an order of the défendant Commission, made in the exercise of 
power conferred by the Public Utilities Act of the state (Stats. of 
Cal. [Ex. Sess.] 1911, p. 18), fixing plaintiff's water rates, on the 
ground that such rates are confiscatory and will take plaintiff's prop- 
erty without due process of law; and it asks for an injunction en- 
joining enforcement of the order pendente lite. The défendant has 
moved to dismiss the bill on the ground that the action is prematurely 
brought. 

Section 66 of the Public Utilities Act provides that after any order 
or décision by the Commission any party pecuniarily interested may 
apply to the Commission for a rehearing in the matter, and that : 

"No cause of action arising out of any order or décision of the Commission 
shall accrue In any court to any corporation or person unless such corpora- 
tion or person shall hâve made, before the effective date of said order or dé- 
cision, application to the Commission for a rehearing." 

The bill fails to disclose that any application was made for a re- 
hearing in the présent case, and it was conceded at the argument that 
no such application had been interposed. 

Ê=>For other cases see same toplc & KEY-NUMBEK In ail Key-Numbered Dlgests & Indexes 
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It-is contended by the défendants, and I think correctly so, that 
the facts bring the case within the principles of Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150. There 
the Constitution and laws of Virginia vested the power to fix rates 
for public utilities in a state Commission, but provided that any party 
deeming himself aggrieved should hâve the right of appeal from 
the action of the Commission to the Court of Appeals of the state, 
which latter tribunal was vested with power to review tlae order of 
the Commission, and if found to be unjust to itself make such order 
fixing rates as in its judgment should hâve been made by the Com- 
mission in the first instance. The state Commission having made 
its order fixing the rates there complained of, the railroads affected, 
without availing themselves ofi the right of appeal to the ■ court of 
last resort of the state, filed their bills in the Circuit Court of the 
United States to hâve the enforcement of the order enjoined on 
grounds precisely similar to those involved hère. An injunction haV' 
ing been granted, the Commission appealed to the Suprême Court, 
where it was held that, regardless of the form of the tribunal or its 
gênerai judicial powers, the fixing of rates is a législative and not 
a judicial act, and that a party injured by such order, no matter what 
the form of the proceeding in which it is made, may not at the proper 
time be debarred from having it judicially reviewed, but that, the 
railroads having failed to avail themselves of the right of appeal 
afïorded them by the state lavv before filing their bills, the proceedings 
were prématuré and could not be entertained. 

This is rested, not only upon well-settled principles of equity juris- 
prudence, but upon the dictâtes of comity as well ; that where a state 
has provided, as is its right, a complète législative schéma for the fix- 
ing of rates, those rights should not be interfered with, nor the pro- 
ceedings of the state arrested, until the last législative step has been 
taken, and it may definitely be seen whether the act of the state as 
a finality ignores or infringes upon the rights of the complaining party; 
that until such time it cannot be said that the state authorities hâve 
violated those rights, or refused to observe them, and until that stage 
is reached it is not within the province of the fédéral courts to inter- 
fère. As aptly and tersely put by the Chief Justice in his concurring 
opinion : 

"The transaction must be complète, and jurisdiction cannot be rested on 
hypothesls. A fortiori, tbls must be so where fédéral courts are asked to in- 
terfère with the législative, e.xecutive or judicial acts of a state, unless some 
exceptional and imperative necessity is shown to exist, which cannot be assert- 
ed hère. Moreover, this is demanded by coinity, and what comity requires is 
as much requlred in courts of justice as in anything else. * » * And as 
applied to fédéral interférence with state acts, the observance of this rule of 
coinity should be regarded as an obligation. It Is recognized as such by sec- 
tion 720 of the Bevised Statutes." 

Thèse considérations hâve application and controlling eflFect in the 
présent case. It can with no more propriety be said hère that the 
proceedings of the state commission were complète without an op- 
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portunity to revise îts order on pétition for rehearing than that the 
order of the Virginia Commission was final without the exercise of 
the revisory power ofi the Court of Appeals. The right and oppor- 
tunity to correct any injustice or imperfection in its order before 
having it assailed is as imperative hère as was the right of the Vir- 
ginia Commission to hâve its order reviewed by its court of last resort. 
It is the last législative step, and without it its action is incomplète. 
Nor are the cases to be distinguished by the fact that there the appeal 
was to a separate tribunal while hère the tribunal is the same. The 
principle applies equally in both cases. As made plain by the Suprême 
Court, the function of the Court of Appeals, under the Constitution 
and laws of Virginia governing the fixing of rates, was no less a 
législative act because committed to a tribunal exercising in other 
respects high judicial powers. It was still but a part of a législative 
scheme to accomplish législative ends. It can make no possible dif- 
férence, therefore, in the application of the principle that hère the 
right ofi review or reconsideration is committed to the same body by 
whom the order is originally made. Being but a législative act, it 
is as compétent for the Commission to review and correct its order as 
it would be were that function committed to any other body; and 
it should be afforded that opportunity. 

Nor can it make any différence in the présent inquiry if, as contended 
by the plaintiff, the Utilities Act, properly construed, gives the Com- 
mission power to order a rehearing upon its own motion. It is not 
required to take any such step, while the act expressly provides that 
the order shall not be deemed final or actionable until an application 
for a rehearing has been made by the party aggrieved and action had 
therepn. It is further said, in effect, that an application for rehear- 
ing is not effectuai to arrest the taking effect of the order, since under 
section 66 of the Utilities Act such application does not automatically 
suspend its opération, and that therefore, notwithstanding such ap- 
plication, it would be within the power of the Commission, by a failure 
or refusai to act upon it until after the date of the taking effect of 
its order, to defeat plaintiff's rights and render it subject to the terms 
of the order, with its pains and penalties, without an opportunity to 
hâve it judicially reviewed. But obviously there is nothing of substance 
in this suggestion. The Commission is expressly given power to sus- 
pend its order pending a rehearing, and it is to be presumed that it would 
do so in any case where required to maintain the status quo. It certain- 
ly will not be presumed that it will so undertake to palter with the rights 
of a party as to jeopardize his remedy, nor could it do so with suc- 
cess. It is not within the power of the state to defeat the right of 
a party to hâve such an order judicially reviewed after it has reached 
a justiciable stage. This principle is emphasized in the Prentis Case. 
If, therefore, in a case where the party has presented his pétition for 
rehearing, thus doing ail that he can or is required to do to protect 
his rights, those rights should be threatened through the failure or 
refusai of the Commission to act, it cannot be doubted that a court 
of equity would deem the case one ripe for its interposition. 
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In this case, however, the Commission has expressly declared at 
the bar and in its brief its readiness to entertain an application for 
a rehearing ofi the présent order, notwithstanding the lapse of the 
usual time given for the purpose, and has intimated its readiness to 
suspend the effect of the order until such pétition can be passed 
upon. Should such application be made, and relief denied for any 
reason, plaintifï will then be in a position to seek a judicial review 
of the order; but the présent bill must, for the reasons indicated, be 
regarded as prématuré. 

There is nothing in Détroit & Mackinac R. R. Co. v. Michigan Rail- 
road Commission et al., 235 U. S. 402, 35 Sup. Ct. 126, 59 L. Ed. 288, 
just decided (December 14, 1914), tending to afïect or modify thèse 
views. 

The motion to dismiss is granted, without préjudice, however, to 
the right of the plaintifï to renew its application hère, should the 
circumstances require. 



In re EEEVES. 
(District Court, N. D. New York. November 24, 1915.) 

1. Bankbuptcy <S=140 — Title — Deliveeies for Sale upon Consionment. 

Under an agreeinent betvveen W. and the bankrupt, W. was to fumish 
the bankrupt fountain pens "on consignment," at a discount from the 
Ilst, wlth rebate privilèges. The bankrupt was to sell at retail prlce» 
flxed by W. and make remlttances each 90 days. He was to be responsi- 
ble to W. for any and ail loss from any cause whatever, and upon ter- 
mlnatlon of the agreement by W. he was to make payment for ail goods 
sold and not paid for, and retum ail unsold pens, together wlth show- 
cases, signs, trays, etc., furnished by W. W. sent the bankrupt certain 
pens, together wlth trays, accompanied by an invoice recitlng that the 
pens therein described were "sold" to the bankrupt. Held that, while the 
Invoice imported an absolute sale, reading it In connection wlth the agree- 
ment, the pens were for sale on consignment, and the tltle to the pens and 
trays was In W. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 198, 199, 219, 
225; Dec. Dlg. <S=>140.] 

2. Bankbuptcy <S=»27414. New, vol. 4 Key-No. Séries — Tbustee — Liability 

FOB Loss OF Pbopebty in Bankrupt's Possession. 

Where, upon demand, the trustée in bankruptcy refused to surrender 
pens in the bankrupt's possession at the tlme the pétition In bankruptcy 
was filed, claimlng they belonged to the estate, and some of them subse- 
quently disappeared, the trustée and the estate in bankruptcy were liable 
to W. therefor, whether they were lost negligently, or without fault on 
the part of the trustée, since it was bis duty to surrender them, and when 
he retained them he was not a gratuitous ballee, or a bailee for hire, but 
a tort-feasor, and, moreover, if he assumed the contractual relation of 
the bankrupt, the contract expressly made him liable for the value of 
pens lost and not returned. 

3. Bankbuptcy <S=»471 — Costs — Disceetion or Reeeeee. 

In a proceedlng to reclalm from the possession of a trustée in bank- 
ruptcy property belouging to the clainiant, where the référée found for 

®=3For other cases see same topio à KŒY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the clalmant, It was within hig discrétion to direct the trustée to pay tlie 
claimant $10 costs and disbursements in establlshlng his right and title. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 873-877; 
Dec. Dig. <S=>471.] 

In Bankruptcy. In the matter of Charles E. Reeves, bankrupt. 
On review of an order of the référée directing the return to the 
claimant, Paul E. Wirt, by the trustée in bankruptcy, of certain prop- 
erty of the value of about $4, and the payment of the sum of $23.70, 
the value of certain other property in the possession of the bankrupt, 
and which came into the hands of the trustée with the property owned 
by said bankrupt. The référée also directed that the trustée pay the 
claimant $10 costs and disbursements in establishing his right and 
title. Order affirmed. 

T. B. & L. M. Merchant, of Binghamton, N. Y., for claimant. 
Vere H. Multer, of Binghamton, N. Y., for trustée. 

RAY, District Judge. [1] Prior to the bankruptcy of Reeves and 
on August 13, 1912, he entered into a written agreement with Paul 
E. Wirt, the claimant, by which Wirt agreed to f urnish Reeves an 
assortment of fountain pens "on consignment" at a discount of 40 
per cent, from the list, with rebate privilèges. Reeves was to sell 
the pens at regular retail priées fixed by Wirt and make temittance 
each 90 days. The contract fixed "rebates on consignment sales" from 
3 to 12 per centum, depending on quantity sold, and thèse rebates were 
payable in fountain pens at wholesale priées January Ist each year. 
By express provision Reeves was to be responsible to Wirt for any 
and ail loss from any cause whatever. The agreement could be ter- 
minated by Wirt at any time, and in such event Reeves was to "make 
payment for ail goods sold and not paid for" (meaning, of course, 
that Reeves was to pay for such goods as he had sold and failed to 
remit for, less his rebate) and return ail pens not sold, and also show- 
cases, signs, trays, etc., furnished by Wirt. August 26, 1913, Wirt 
delivered to Reeves 48 pens, with certain trays, etc., accompanied by 
an invoice reading, so far as material, as foUows : 

"Paul B. Wirt. Fountain Pen Terms: Remit every 3 mos. for goods sold. 

"Bloomsburg, Pa., Aug. 26, 1912. 
"Sold to Mr. Chas. E. Reeves, 61 Chenango St., Binëhamton, N. Y.: [Hère 
foUowed an itemlzed list of 48 pens, with priées.]" 

The invoice in its terms and Ismguage plainly imparts an absolute 
sale of the pens, but read in connection with tlie agreement referred 
to it is plain that Reeves received and held the pens for sfile on con- 
signment, and that the trays, etc., belonged to Wirt; the title to the 
pens being in Wirt. 

[2] At the time the pétition in bankruptcy was filed Reeves had on 
hand, in addition to a spécial ty oak case, 18 of thèse pens, whicb went 
into the hands of the trustée in bankruptcy. Thèse were demanded 
by Wirt, but the trustée claimed that they belonged to and formed a 
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part of the estate of the bankrupt, and he therefore refusée! to surren- 
der them, and kept them in the place of business, where, by authority 
of tiie court, lie was continuing the business of the bankrupt, and 
offered them for sale, and it is conceded sold 3 of them. When this 
réclamation proceeding was instituted and a hearing had the trustée 
conceded he had sold 3 of the pens and that he had but 2 remaining, 
and that the other 13 had disappeared. The value of the pens so 
sold and of those which disappeared is found to b.e $23.70, and the 
référée found that the trustée should pay over this sum and surrender 
and dehver to Wirt the pens on hand. 

When or how or by what means thèse pens disappeared does not 
appear. It does appear that they belonged to Wirt, that it was the 
duty of the trustée to hâve surrendered them on demand and that he 
refused to do so, that the estate in bankruptcy had them, and that the 
trustée assumed ownership and dominion thereof. So far as Wirt, 
the claimant, is concerned, the estate in bankruptcy and the trustée 
in bankruptcy became accountable and liable to him thereîor, as much 
as if Wirt had sold the trustée the pens to carry on the business. It 
was the appropriation by the trustée of the property of Wirt to the 
use of the bankrupt estate in carrying on the business. So far as 
Wirt, the claimant, is concerned, it is immaterial that the trustée negli- 
gently, or without fault on his part, lost the pens. When he retained the 
pens without right so to do, he, as trustée, became liable therefor. He 
was not a gratuitous bailee, or a bailee for hire, but a tort-feasor. If it 
be held he assumed the contractual relation and liability of Reeves, the 
bankrupt, then under the terms of the contract referred to he, as 
trustée, became liable to Wirt for the value of the pens lost and not 
returned, and so the contract expressly provides. 

[3] The imposition of costs and disbursements, in view of the facts, 
was within the discrétion of the référée. 

Order affirmed. 
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FrX)RIDA NAT. BANK OF GAINESVILI<B, FLA., v. MERCHANTS' & 
FARMERS' BANK OF CLAXTON, GA. 

(District Court, S. D. Georgia. November 10, 1915.) 

1. Banks and Banking ©=3117 — Eepbesentation of Bank bt Officee — In- 

DIVIDUAL INTEBEST OF OFFICEB. 

Where a thlrd person deals wlth an officer of a bank In a matter In 
whleh. the otficer Is personally Interested, tlie officer acts In a dual and 
laconsistent capaclty, and hls acts are not binding upon tbe bank. 

[Ed. Note. — For otlier cases, see Banks and Banking, Cent. Dlg. § 288; 
Dec. Dig. ®=>117.] 

2. Banks and Banking <S=>117 — Représentation of Bank bt Officbbs — In- 

DIVIDUAL INTEREST OF OfFICEE. 

Wliere the holder of a certiflcate of stock In a bank as collatéral se- 
curity for a debt of Its cashier sent sucb certiflcate to the bank itself, 
with a request that smaller certificates be issued In lieu thereof and re- 
turned, which the bank undertook to do, it was responsible for the proper 
exécution and return of the new certificates, and Is liable for the action 
of Its cashier in raising certain of the certificates af ter they were signed, 
sending the ralsed certificates, and retaining others equal to the différ- 
ence. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 288; 
Dec. Dig. ©=>117.] 

3. COEPOBATIONS ®=>123 — STOCK — CONVEBSION — ACTION BY PleDGEE — ALLE- 

GATION OF Damages. 

In an action by a holder of stock as collatéral security to recover dam- 
ages for conversion of a portion of the stock, plaintiflf, as a basis for 
damages, must allège the amount of the debt secured. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 481, 491, 
507-512, 537, 539 -5i6, 589, 618 ; Dec. Dig. ©=123.] 

At Law. Action by the Florida National Bank of Gainesville, Fia., 
against the Merchants' & Farmers' Bank of Claxtpn, Ga. On demurrer 
to pétition. Sustained in part. 

Thls is a suit at law, and in its pétition plaintilï allèges that défendant is 
indebted to it in the sum of $5,000, besides interest, for its négligent and 
fraudulent failure to deliver to plalntifC 40 shares of the capital stock of the 
Georgia bank, of the par value of $125 per share, to which the Florida bank 
claiins that it was entitled. The pétition allèges that on March 2, 1912, 
plaintifC was the owner and holder of 160 shares of the capital stock of de- 
fendant bank, same belng held as collatéral security for certain loans made 
by plaintifC to one J. B. Smith, who was at that time the cashier of the 
Georgia bank; that on February 14, 1912, said J. B. Smith requested the 
plaintiiï to send the stock certiflcate for said 160 shares of stock to the Georgia 
bank, with Instructions to divide it iuto smaller certificates, and that on 
March 2, 1912, plaintifC forwarded said certiflcate for said 160 shares of 
stock to the défendant bank at Claxton, Ga., with the request that said bank 
should reissue thls stock in a large number of smaller certificates, and hâve 
same transferred to the Florida bank by Mr. Smith, and to return same under 
registered cover; that said stock certiflcate was received by défendant bank, 
and that said J. B. Smith, as cashier, prepared new certificates in lieu of 
the old certificates, and that the président of the bank signed same; that 
two of thèse smaller certificates, signed by the président, were for flve shares 
each, but that the said cashier, in writing out thèse certificates for 5 

€=»For otber cases see same topic & KEY-NUMBER in ail Kev-Numbered Digests & Indexes 
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shares each, wrote the word "flve" with a small "f" and at a sufflcient dis- 
tance to the rlght ot the left margin of the certifîcate, so as to enable him 
to Write before said word "five" any other word expressing a larger number 
of shares, and that siuiilarly sald J. B. Smith, as cashier, placed the figure 
"5" In the space indicated upou said certlflcates to show in numerals the 
number of shares for whieh the certiflcate was given, at a sufflcient distance to 
the right of the space indicated, so as to enable him to place before sald 
figure "5" any other figure so as to express a larger number of shares ; that 
the président of said bank negligently and carelessly signed said certlflcates 
of stock so prepared by sald cashier without in any wise flUing in or obliterat- 
ing the spaces so left by said cashier as above set forth, so as to prevent the 
fraudulent ralsing of said certlflcates; that the président of sald bank de- 
livered to the said J. B. Smith, as cashier of the bank, the said varions smaller 
certlflcates aggregating 160 shares of stock, Including the two for 5 shares 
each above mentioned, so that he could transmit same to plalntlfC In Heu of 
the original certlfleute sent by plaintifC to said bank; that said cashier, be- 
fore trausmittlng said two certlflcates for 5 shares each to plalntlfC, ralsed 
same, so as to indlcate that they were for 25 shares each, by putting the figure 
"2" before the figure "ô" and the word "twenty" before the word "flve" tn 
the appropriate places on said certlflcates, thus enabling said cashier to ab- 
stract 40 shares of said capital stock — the true amount of the valid stock thus 
returned to plaintiflf being 120 shares, iastead of 160, whlch were sent to sald 
défendant bank. Plaintiff therefore clalms In its suit that It was damaged in 
the sum of $5,000, whlch was the value' of the 40 shares of stock to which It 
was entitled, and whlch were not returned to it. 

ïhe défendant duly filed its demurrers, both gênerai and spécial, to sald 
pétition; the main grounds whlch the court thinks it necessary to notice In 
this opinion belng as follows: That sald pétition is not sufflcient in law ; that 
said pétition shows on its face that the transaction in question was a trans- 
action between the Florlda bank and said J. B. Smith, not as cashier of the 
Georgia bank, but as an individual conductlng his private Indlvldual business, 
in whlch he aud the plaintiff alone were interested, and with which the 
Georgia bank had no concern ; that the pétition shows that said Smith was 
not acting as cashier of the défendant bank in hls officiai capacity in said 
transaction, but, on the contrary, was acting as an individual, and as the 
agent and représentative of the plaintiff ; that the pétition shows that plain- 
Ifif was not the owner of said 160 shares of stock, but slmply held same as 
collatéral secuiity for an indebtedness due by sald Smith to plaintiff ; and 
that the amount of $5,000 damages claiœed by plaintiff Is a mère conclusion 
of the pleader, and no facts warranting such conclusion are stated in the 
pétition. 

Garrard & Gazan, of Savannah, Ga., for plaintiff. 
Oliver & Oliver, of Savannah, Ga., and J. Saxton Daniel, o£ Clax- 
ton, Ga., for défendant. 

LAMBDIN, District Judge (after stating the facts as above). The 
case is now before the court on the demurrer of défendant. Of course, 
the court in deciding this demurrer must accept as true ail the allé- 
gations of the pétition which are well pleaded, and also such inferences 
as a jury may reasonably draw therefrom. 

[1] 1. While the acts of a cashier of a bank performed within the 
scope of his duties are ordinarily binding upon the bank, it is well 
settlèd that, where a third person deals with the officer of a bank in 
a matter in which the ofïîcer is personally interested, the officer then 
acts in a dual and inconsistent capacity, and his acts are not binding 
upon the bank. 5'Cyc. p.' 466; Mopres v. Citizens' Nat Bk. of Piqua, 
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m U. s. 156, 4 Sup. Ct. 343, 28 L. Ed. 385; Germania Safety Vault 
& Trust Co. V. Boynton (Circuit Court of Appeals, Sixth Circuit) 71 
Fed. 797, IP C. C. A, 118. 

[2] In this case, therefore, if the plaintiff bank had dealt alone with 
tlie cashier, J. B. Smith, and had intrusted to him the certificate of 
stock in question, and requested him to hâve smaher certifîcates issued 
to it in lieu of the original, and if J. B. Smith had caused the président 
of the bank to sign up the smaller certificates representing the required 
amount of stock, and had then, after the président had signed thèse cer- 
tifîcates, raised two of same, so as to enable him to couvert 40 shares 
of stock, as described in the pétition, the défendant bank, under the 
principles laid down in the above aUthorities, would not hâve been 
bound by the act of its cashier, because the cashier in such event would 
hâve been acting entirely in his own personal matter, and his interest 
would hâve been adverse to that of the bank. 

The Circuit Court of Appeals of the Eighth Circuit had before it 
just such a case as that supposed in the preceding sentence in the case 
of Exchange National Bank of Spokane v. Bank of Little Rock, report- 
ed in 58 Fed. 140 to 143, 7 C. C. A. 111, 22 L. R. A. 686, in which the 
court, speaking through Sanborn, Circuit Judge, held that where a clerk, 
acting in his individual matter, raised a draft which had already been 
completed and signed by the cashier of the bank for the sum of $25 to 
$2,500, and negotiated same to an innocent purchaser, the bank was not 
bound ; that the f orgery by the clerk, and not the négligence of the 
bank, was the proxiraate cause of the loss ; and that in the transaction 
in question the clerk did not act as an employé of the bank, but in an in- 
consistent relation. The court in that case draws a distinction between 
cases where ofïïcers of banks exécute checks or notes leaving blanks 
therein, which are subsequently fiiled in, and the instruments then sold 
to innocent purchasers, and cases where completed checks or notes are 
executed by bank officiais, and afterwards raised by subordinates in 
the bank or other persons. Although there is a conflict of authorities 
on the subject, the court thinks that the reasoning of Judge Sanborn 
in the case in question is sound, and it gives its full assent to same, 
The décision of the Suprême Court of the United States in the case 
of Moores v. Citizens' National Bank of Piqua, 111 U. S. 156, 4 Sup. 
Ct. 345, 28 L. Ed. 385, cited above, is to the same effect. 

However, in the case at bar, the pétition expressly allèges that plain- 
tiff sent the stock in question, not to the cashier, J. B. Smith, but to 
the "défendant bank" itself, and that the "défendant bank" received 
this stock and undertook to hâve smaller certificates reissued and re- 
turned to plaintiff. The plaintiflf, therefore, was careful not to attempt 
to deal with J. B. Smith himself in the matter, but undertook to deal 
with the bank ; and, having intrusted 160 shares of stock tb the bank 
to be reissued in smaller certificates, it had the right to hâve returned 
to it the whole amount of 160 shares, and if a smaller amount was re- 
turned, the bank, under the allégations of the pétition, would be liable 
for the déficit. The court is compelled to take the allégations of the 
pétition as they stand. What the évidence will slîow on the trial is 
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another question. If it should develop in the trial of the case that 
plaintiff either knew, or by the exercise of ordinary diligence should 
hâve known, that the letter in which it forwarded the certificate for 
160 shares would be received by Cashier J. B. Smith, and that the 
matter would be handied by him, then the principles contended for by 
défendant in its demurrer would be sound, according to the authorities 
above cited, and the plaintiff would not be entitled to recover in the 
case. But under the allégations of plaintiff's pétition plaintiff did not 
undertake to deal with J. B. Smith, the cashier, but undertook to deal 
directly with the bank itself, and therefore the pétition sets forth a 
good cause of action on its face, although the ground of liability may 
be a narrow one. Of course, as the matter in question was a personal 
matter between the plaintiff bank and Cashier Smith, plaintiff was 
bound not to deal with him in having its stock reissued, but should hâve 
deak with some other officer of the bank not occupying an adverse 
relation. Whether plaintiff was justified, under the circumstances, in 
mailing its certificate of stock to the "défendant bank," on the assump- 
tion that Cashier Smith would not receive the letter and handle the 
transaction, but that some other ofiScer of the bank would do so, is 
not for the court to décide as matter of law, but same is a question of 
fact, to be submitted to the jury under proper instructions for their 
détermination. 

It is a maxim in equity that, where one of two innocent persons 
must suffer by the act of a third person, he who puts it in the power 
of the third person to inflict the injury must bear the loss. It is 
necessary for a person, in order to take advantage of this principle, to 
show that he is innocent and not négligent. The plaintifï bank, under 
the allégations of its pétition, exercised due care, and was entirely in- 
nocent in the matter, and therefore the loss should fall on the défend- 
ant bank, as the défendant bank, by its employment of J. B. Smith 
as cashier, put it in his power to do the wrong in question. However, 
if on the trial of the case it should develop that the plaintiff bank was 
négligent, and therefore not an innocent party, but knew or ought to 
hâve known that the letter would be received by Cashier Smith and 
that he would handle the transaction, then it should suffer the loss, 
because by so sending the stock to Cashier Smith it placed it in his 
power to commit the fraud complained of. 

[3] 2. The plaintiff's pétition, however, is defective, in that it does 
not clearly set forth the extent of its damages. It allèges that it held 
the stock only as collatéral security for an indebtedness due to it by 
J. B. Smith. Of course, although it only held this stock as collatéral, 
it had the right to sue for any conversion of the stock, as it had a 
spécial property in same. However, the amount of its debt against J. 
B. Smith is not set forth in the pétition. Plaintiff bank would be 
■entitled to recover only to the amount of its damage. It is possible 
that the 120 valid shares of stock received by it are sufficient in value 
to pay the amount of this indebtedness against Smith, and if such is 
the case it would not be dama.ged at ail in the transaction. Therefore 
an amendment should be filed by plaintiff, setting forth the amount 
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of its indebtedness against Smith and the extent of tlie damages sus- 
tained by it on account of the transaction in question. 

An order, therefore, will be entered in the case, overruling the de- 
murrer of défendant on ail the grounds except the sixteenth, and re- 
quiring plaintiff to file the amendment above suggested. 



SAUER V. FLORIDA KY. CO. et aL 
(District Court, S. D. New York. November 10, 1915.) 

MoBTGAGES <g=>153 — Validitt^ — Pkiob Ukrecoeded Deed. 

Uiider Comp. Laws Fia. 1914, § 2480, and the décisions of the highest 
court of the state, which govem in a fédéral court with respect to con- 
veyances of property in that state, a bona fide mortgagee without notice 
is a purchaser wlthin the meaning of the statute, and is protected against 
a prior unrecorded deed. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 344, 345, 354 ; 
Dec. Dig. <@=5l53.] 

In Equity. Suit by Cari J. iSauer, suing on behalf of himself and 
ail other holders of bonds issued under and secured by a certain 
mortgage or deed of trust, against the Florida Railway Company, the 
Columbia Trust Company, individually and as trustée, the Suwannee 
& -San Pedro Railroad Company, the L,ive Oak & Gulf Railway 
Company, the St. Marys, Suwannee & Gulf Railway Company, the 
Florida Construction & Realty Company, and the Union Trust Com- 
pany of Florida, individually and as trustée. On disposition of ques- 
tions of law before final hearing. Décision for complainant. 

Edgar C. Beeeroft, of New York City (Charles W. Lucas, of New 
York City, of counsel), for complainant. 
William Ferguson, of New York City, for receiver. 
Odom & Crawford, of Jacksonville, Fia., for défendants. 

HAZEL, District Judge. The bill is for the foreclosure of a 
trust mortgage given to the Carnegie Trust Company as trustée for 
the bondholders of the Florida Railway Company, and the jurisdiction 
of this court is invoked on the ground that securities exceeding in 
value the sum of $3,000 are in the possession of the trustée within the 
Southern district of New York. The principal défendants deny that 
such securities are of the value stated, and contend that the basis of 
the suit is a mortgage on railroad properties situated whoUy within 
the state oi Florida, the placé of its exécution, and argue that, if 
défendants havè property hère ofj the required value, complainant 
must also show aJErmatively that he has not availed himself of a 
device to confer jurisdiction. 

The questions of ' law involved were called up for détermination 
under equity ruie 29 (198 Fed. xxvi, 115 C. C. A. xxvi) before final 

<S=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Clgests & Indexes 
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hearing on the bill ; the f acts, which, briefly stated, are as f ollows, 
not being in controversy: On July 1, 1904, the Southern Investment 
Company, a Delaware corporation, owned ail the stock and bonds of 
the Suwannee & San Pedro Railroad Company and of the Live Oak 
& Gulf Railway Company, the same being pledged to secure the pay- 
ment of promissory notes and mortgage bonds of great value. In 
May, 1905, the said railroad companies for value deeded their rail- 
road properties to the Florida Railway Company; but the deeds, 
which were subject to the mortgage under which the bonds on the 
respective railroads had been issued, were not recorded until 1910 
when the deed by the Live Oak & Gulf Railway Company was re- 
corded, and 1915, after this action was brought, when the deed of 
the Suwannee & San Pedro Railroad Company was likewise recorded. 
On July 1, 1909, the Florida Railway Company executed and delivered 
its corporate mortgage in controversy to the Carnegie Trust Company, 
as trustée, which recited, among other things, that ail the shares of the 
capital stock of the Suwannee & San Pedro Railroad Company and 
of the Live Oak & Gulf Railway Company were pledged to the South- 
ern Investment Company, and that the said corporate mortgage was 
subject thereto. Afterwards the Southern Investment Company trans- 
ferred the securities held by it, consisting of stocks and bonds, to the 
Carnegie Trust Company, which from the sale of bonds issued under 
the trust mortgage had paid the debt. 

Défendants contend that as the conveyances to the Florida Railway 
Company were not recorded as required by the statute law of Florida 
the pledged securities became valueless, and that as the corporations' 
issuing the securities had parted with ail their right, title, and 
interest in and to the railroad properties their capital stock represented 
nothing and their bond issue ceased to be a lien upon any property; 
but this contention is untenable, as the rights of complainant, a bene- 
ficiary under the trust, accrued on July 1, 1909, when the trust mort- 
gage became of force, and at such time the unrecorded deeds must 
be deemed to hâve been ineffectuai as against him and his associate 
bondholders. Any question arising in regard to the validity of the 
conveyances, of course, is governed by the laws ofi Florida, where the 
physical property is situated ; but article 5, section 2480, of the Com- 
piled Laws of Florida (1914), as construed by the highest court of 
that State, substantially provides that a bona fide mortgagee is a pur- 
chaser within the meaning of the statute to the extent of his interest 
in the property, and a deed not recorded at the time of the purchase 
is not binding upon him, but is ineffectuai as to him. Warner et al. 
V. Watson, 35 Fia. 402, 17 South. 654; Broward v. Hoeg, 15 Fia. 
370. And it has also been held by the Suprême Court of Florida that 
purchasers or creditors acquiring liens on mortgages without notice 
of a prior tmrecorded deed will be protected against such unrecorded 
conveyance. Feinberg v. Stearns, 56 Fia. 279, 47 South. 797, 131 
Am. St. Rep. 119; West Coast Lumber Co. v. Gritfin, 56 Fia. 878, 
48 South. 36. Giving effect to such décisions, I am of the opinion 
that the complainant, a bondholder under the trust mortgage, stands 
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in the sâme position as if the deeds to the Florida Railway Company 
had never been executed and delivered, and that the title to the prop- 
erty as to such bondholders is still in its predecessors. The com- 
plainant's rights, as said, accrued before the recording of the deeds, 
presumably without his knowledge of tlie prior conveyances, and his 
acquired rights are tlieref ore thought not subject to the attack now 
made upon theni by défendants. 

Aside from this the complainant daims, and the provisions of the 
trust mortgage apparently support the claim, that at the time the 
trust mortgage was executed and dehvered an intention was actually 
in existence to create a Hen upon the stock and bonds previously 
pledged by the précèdent companies to the Southern Investment Com- 
pany, in order that the trustée might readily enforce its remedy 
against the pledged securities or certificates of stock, if there should 
be default by the mortgagor in the payment of the principal or in- 
terest. It is not improbable that complainant was aware of the fact 
that the Florida Railway Company went into possession and occupancy 
of the acquired railroad properties at the time of the exécution of 
the unrecorded transfers ; but this, standing alone, was not an acquire- 
ment of a lien with actual or constructive knowledge of outstanding 
équitable rights, such as would operate to subordinate the rights of 
the bondholders to those of the Florida Railway Company. 

As the défendants hâve the right to interpose a fjUrther or différent 
answer, it is unnecessary to consider at greater length the questions 
heretofore submitted. A decree, with costs, may be entered, declar- 
ing that the securities enumerated in the bill are within the jurisdic- 
tion of this court, and are above $3,000 in value, exclusive of inter- 
est and costs; and the défendants may hâve 20 days from the date^ 
of the entry of said decree in which to file their amended answer. 
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WILSON V. COLORADO MINING 00. 

WILSON et al. v. SAME. 

(arcult Court ot Appeals, Eighth Circuit. September 27, 1915.) 

Nos. 4430, 4431. 

(Syllahus ty the Court.) 

1. COEPOBATIONS <S=>93 UNAUTHOBIZED ASSESSMENT LiABILITT Or COEPOBA- 

TION DeMÎNSE. 

A corporation which, without lawful authority, assesses and thereby 
appropriâtes to Itself stock in it, or a valuable interest In such stock, of 
which it is aware another is owner, thereby becomes liable at the option 
of the owner to restore to him the stock, or the interest therein and the 
divldends thereon, or to pay the damages caused by the taklng, and the 
corpioration's ignorance of the law or bellef in its right to commit the 
wrong is no défense to the liability. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 380, 390-402 ; 
Dec. Dig. <S=93.] 

2. Abandonment (©=»5 — Corporations iS=j93 — Intent — Pkesumption — CoR- 

PORATE Stock. 

The test of abandonment of property or of a right of action Is the in- 
tent to abandon. The presumption is that an owner of property, or of 
the right to it, did not Intend to abandon it, and the burden to prove the 
contrary is on him who asserts it. 

A corporation, with full knowledge that W. was the pledgor of stock, the 
certificates of wblch to the pledgees were in the possession of its secre- 
tary, made an unauthorized assessment upon and sale of it to itself 
in the summer of 1900. W. had no knowledge or notice thereof until the 
fall of 1906, and he brought suit for It in September, 1908. 

Ileld, that he did not abandon his interest in the stock or his right to 
recover of the company for its appropriation. 

[Ed. Note. — For other cases, see Abandonment, Cent. Dig. §§ 7-9; Dec. 
Dig. ©=5; Corporations, Cent. Dig. §§ 380, 390-402; Dec. Dig. ®=>93.] 

8. Eqtjitt <@=372 — LACHES — Change or Value. 

Where a suit in equlty is brought agalnst a wrongdoer for the mlsap- 
propriation of property withln the time limited for the analogous action 
at law, mère delay and an increase in the value of the property, unac- 
companied by the intervention of the rlghts of innocent parties, the death 
of important witnesses, the loss of documentary évidence, or other simi- 
lar circumstances, will not constitute fatal lâches. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. §§ 207, 210-220, 225, 
226; Dec. Dig. ®=>72.] 

4. Corporations <S=»123 — Lâches — Misapphopriation of Pledged Pbopertt. 
An unauthorized appropriation to itself by a corporation of collatéral 
securities, with full knowledge of the Interest of the pledgor therein, al- 
though with the voluntary transfer, or consent, or acqulescence, or nég- 
ligence, or lâches of the pledgee, is both a tort and a breach of trust, 
and the pledgor may malntain, at his option, a suit In equity for their 
recovery, or an action at law for the value of his interest therein. The 
lâches of the pledgee is no bar to the right of action of a pledgor who 
bas been guilty of no lâches. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 481, 491, 
507-512, 537, 539-546, 569, 618 ; Dec. Dig. <®=3l23.] 

^=3For otber cases see same toplc £ KEY-NUMBER In ail Key-Numbered Dlgests II Indexes 
227 F.— 46 
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5. Jtjdgment <g=>599 — Splitiinq Cause of Action — Sobseqtjentlt Discoveb- 

ED Claims. 

It is a gênerai rule that one may not spllt hls cause of action. He 
who avails hlmself by action or défense and judgment of a part of an 
entire indivisible clalm or cause of action thereby estops himself from 
malntaining an action or défense founded upon any other part of it 

But claims that were a part of the indivisible claim or cause of action, 
but were unknown durlng the pendency of the flrst suit to the party who 
used other parts of the entire claim therein, are exeepted from this rule, 
and an action or défense may be maintained upon them after judgment 
in the first action. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1114; Dec. 
Dig. ©=0599.] 

6. CoEPOKATioNS <S=593 — Unauthobized Appèopbiation of Coepobate Stock 

— Remédies of Stookholdek. 

Where, without authority so to do, a corporation has approprlated to 
itself, or transferred to another, the stock of one of its stockholders, 
he is eptitled in a proper suit to a decree that the company record In his 
name and issue to him a like amount of stock, and that, if necessary to 
accomplish this end, the company acqulre by purchase and transfer to him 
the requisite amount of stock, and that, if the corporation fails to issue 
such amount of stock to him, it pay to him the highest value the stock 
attalned intermediate between the date of the appropriation and the ex- 
piration of a reasonable time for him to purchase the stock after he re- 
ceived notice of the appropriation, Interest on such amount, and the divi- 
dends on the stock that were declared vchile the misappropriation was 
in force, vvith iuterest. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 380, 3!>0- 
402; Dec. Dig. ©=93.] 

Appeal from the District Court of the United States for the District 
of Utah; J. A. Marshall, Judge. 

Suits by Joseph L. Wilson and by Joseph L. Wilson and another 
against the Colorado Mining Company. From decrees for défendant, 
plaintiffs appeal. Reversed and rendered. 

The appellants were plaintiffs below, where thèse cases, whlch related to 
stock originally owned by Joseph L. Wilson, were heard and decided together. 
Wilson complalns that the court below declined to require the Colorado Min- 
ing Company, a corporation, to restore to him and to pay him the dividends on 
5,000 shares of its nonassessable stock, which it had, without authority, assess- 
ed, sold to itself, and approprlated to its own use for a fallure to pay that 
assessment He sought this relief by a suit in equity, the court below dismiss- 
ed his suit on the merits, and counsel for the company insist that the dis- 
missal was rlght: (1) Because the complainant was estopped from malntain- 
ing it by his abandonment of his rights and his lâches; (2) because his suit 
was barred by the compromise of and the judgment in hls former action at 
law ; and (3) because his suit was barred by the splitting of his cause of ac- 
tion whlch his former action wrought. 

The Colorado Mining Company was Incorporated in December, 1898, with a 
capital stock o£ $125,000, divided into 250,000 shares, of the par value of 50 
cents a share. Prier to its organization Wilson was the owner of mining 
claims which he conveyed to the company for 73,334 shares of its stock, for 
which the company executed Its certlflcates to him, but held them in its 
stock book under an agreement between it and the other stockholders, who 
purchased their stock with mining claims, that ail this stock should be hekl 
by it for them, and that none of it should be sold uutil the treasury stock of 
the company should be flrst disposed of. Wilson was not only the owner oï 
this large amount of stock, but he was the manager of the company untll, in 
February, 1899, he was taken seriously ill and went to St. Mark's Hospltal 

£;=;Far otlier cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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lu Sait Lake City, where he remained about two months, and then continued 
disabled for many months thereafter. He was unable to pay the hospital In 
full for its services, and on May 9, 1899, to secure a balance of ?80 wbich 
he owed It, he made a written order, directed to the président of the Colorado 
Company to "issue in the name of St. Marls's Hospital flve thousand (5,000) 
shares Colorado stock, and deliver the same to Dr. Croxall. This is for se- 
curity of a bill I owe the hospital." Thereupon the company took 5,000 shares 
ont of a certificate to Wilson of a much larger number of shares, and Issued a 
certiflcate for 5,000 shares in the usual form to St. MarU's Hospital, but re- 
tained It in the possession of its secretarj'. At the same time Brown, as 
secretary of the corporation, issued and delivered to the hospital a certificate 
that he held the certificate for 5,000 shares in favor of the hospital in his pos- 
session until such a time as Wilson should pay to the hospital $80, or a satis- 
factory équivalent for its services. On Blay 15, 1899, Wilson pledged 10,000 
shares of his stocli to the plaintiff Croxall to secure $150, and like writings 
were made, delivered, and held by the respective parties to that pledge. On 
March 27, 1907, while Wilson held his Interest as pledgor in thèse 15.000 
shares of stock, and while he also owned other stock in the company which 
was not pledged, he demanded his certificates of stock of the company, and it 
refused to deliver any of the stock, or any certiflcate of any of it, to him on 
the ground that It held them In trust under the agreement heretofore stated 
until the treasury stock was sold. The Colorado Company had ceased mining 
opérations and business In the fall of 1899, and about March 27, 1900, Wilson 
left the State of Utah and remained absent from that time until some time in 
the year 1907. Meanwhile, between May 1, 1900, and August 1, 1900, the 
Colorado company went through the form of levying an assessment upon, mak- 
Ing a sale of, and transferring to itself the 5,000 shares then owned by Wil- 
son as pledgor and the hospital as pledgee, and the 10,000 shares then owned 
by Wilson as pledgor and Cr.oxall as pledgee, the certificates for ail of which 
were held in the possession of the secretary of the company. About the time 
the assessment was made the hospital was informed thereof, but declined to 
pay it. There is a conflict of évidence on the question wbether or not Crox- 
all received any notice of the assessment or of the sale at any time prior to 
the fall pr winter of the year 1907. But the évidence is conclusive that Wil- 
son never received any notice, and never had any knowledge of the assess- 
ment, sale, or misappropriatlon until he returned to Sait Lake City some time 
in the fall of the year 1907, and then he obtained this information with difii- 
culty, for the officers of the company denied his request to permit him to 
inspect its books. 

Wilson knew that he had assigned the 15,000 shares of his stock to the 
hospital and Croxall, but he had forgotten that he had assigned it as securl- 
ty for his two debts only, and supposed that his assignments were Indefeasible, 
and the only papers which evidenced the transaction were in the possession 
of the Colorado Company, the hospital, and Croxall. On November 27, 1907, 
he commenced an action at lav? against the company for that part of his stock, 
or the value thereof and the divldends thereon, which he had not assigned to 
the hospital or Croxall. He expressly alleged in his complalnt that he had 
subscribed for and was origînally entltled to 73,334 shares of the stock of the 
corporation, and that he was entltled to bave issued to him ail thèse shares, 
except 15,000 shares which he alleged that he had theretofore sold and de- 
livered. In Its answer the défendant not only admitted, but expressly alleged, 
that "on or about the 9th day of May, 1899, the plaintiff, for and in considéra- 
tion of certain hospital fées, sold and deUvered to the St Mark's Hospital of 
Sait Lake City, Utah, 5,000 shares of the capital stock of défendant corpora- 
tion," and that "on or about the 15th day of May, 1899, in considération of 
médical services rendered by one Dr. W. Y. Croxall, plaintiff sold and delivered 
to the said Croxall 10,000 shares of the capital stock of défendant corporation 
then owned by plaintiff:." On January 27, 1908, this action at law was com- 
prouiised and settled by the entry of judgment for and payroent of $4,500 upon 
a written stipulation of the attorneys for the parties "that the plaintiff in said 
action bave and recover judgment in said action against said défendant for 
the sum of $4,500 In full satisfaction of ail claims and demanda of said 
plaintiff set fOrth in his cômplaint in said action." 
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Some time In June, 1908, Wilson learned that be had not asslgned the stock 
hère in controversy absolutely, and he went to the hospital and procured its 
release and satisfaction of the claim it held on the 5,000 shares to secure the 
payment of the $S0 lie owed to it and an assignment of the hospital's claim 
against the Colorado Company, and on September 8, 1S9S, he brought this 
suit Abont June, 1907, AVilson first ascertalned that his assignment to Crox- 
all was not absolute, and on July 6, 1908, he asslgned his claim against the 
Colorado Company for the 10,000 shares of stock, or the value thereof, and 
the dlvidends thereon, to Croxall, and on September 6, 1908, the latter com- 
menced an action at law for the 10,000 shares, or the value thereof, and the 
dividends thereon, against the Company. The corporation answered, among 
other things, that Croxall was estopped from maintaining his suit by Wilson'a 
action at law and the compromise thereof, and it commeuced a suit in equity 
against Croxall on the ground of that estoppel for the purpose of enjoining 
him from prosecuting his action at law. Thereupon Wilson and Croxall ten- 
dered the $4,500 which Wilson had received in settlement of his action at law 
and the interest thereon to the compauy, and demanded the avoidance of the 
judgment in that action. ïhe tender was declined, the demand was denied, 
and on the 2d day of August, 1909, Wilson and Croxall instituted the suit in 
equity hereln, in which tliey pleaded the facts which hâve been recited and 
the additlonal fa et that Wilson was induced to compromise his action at law 
by the false représentation of the agents or offlcers of the Colorado Company 
that he had sold and assigned 2,000 shares of his stock to William W. Brown, 
and they pray for the avoidance of the judgment of compromise and the stipu- 
lation upon which it was entered, that the company be required to issue 
10,000 shares of its stock and to pay the dlvidends thereon to Croxall, and 
to issue 7,000 shares of stock and to pay the dividends thereon to Wilson. The 
Colorado Company answered this complaint by a répétition of its défenses and 
clalms, and at the final hearing this suit was dismissed, and Croxall and 
Wilson appealed. The record eontains other facts, but none that affect the 
resuit which those already recited compel. 

M. E. Wilson and Russell G. Schulder, both of Sait Lake City, 
Utah (Dickson, Ellis, Ellis & Schulder and W. H. King, ail of Sait 
Lake City, Utah, on the brief), for appellants. 

Andrew Howat, of Sait Lake City, Utah (H. R. Macmillan and 
Frank K. Nebeker, both of Sait Lake City, Utah, and E. E. Corfman, 
of Provo, Utah, on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
Under the laws of the state of Utah and under the law of its organi- 
zation the Colorado Company had no authority to assess the 15,000 
shares of its stock which are the subjects of thèse suits, to sell them 
for the assessment, or to appropriate them to itself. In the belief 
that it had that authority it did thèse things, and it has ever since in- 
sisted and still contends that it thereby acquired the right to own and 
hold them for its own use and benefit. But an owner cannot be law- 
fuUy deprived of his property without his consent and without due 
process of law, and the Colorado Company took Wilson's interest in 
this stock without either. A corporation which, without lawful au- 
thority, appropriâtes to itself its stock owned by another, or the va\- 
uable interest of another, of which it is aware, in its stock, thereby 
becomes liable at the option of the owner to restore to him the stock 
or the interest therein and the dividends thereon, or to pay the dam- 
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âges caused by the taking, and its ignorance of the law or belief in 
its right to commit the wrong is no défense to that liability. Telegraph 
Co. V. Davenport, 97 U. S. 369, 371, 372, 24 L. Ed. 1047; Geyser- 
Marion Gold Min. Co. v. Stark, 106 Fed. 558, 560, 45 C. C. A. 467, 
469, 53 L. R. A. 684. 

This liability is not denied. The défense is that it was avoided bj 
Wilson's abandonment and lâches. The Colorado Company not only 
subjected itself to the ordinary liability of a corporation appropriat- 
ing to itself without authority the stock of one of its stockholders, 
but when it took the stock hère in controversy under the unauthorized 
assessment it had full knowledge that it held ail Wilson's stock in 
trust until the treasury stock was sold, and that he was the owner oî 
the 15,000 shares, subject only to the pledge of 5,000 of them to the 
hospital to secure his debt of $80, and the pledge of 10,000 of them 
to Croxall to secure his debt of $150. It had withheld its. certificates 
to the pledgees from their possession, and Brown, as its secretary, 
had given them written déclarations that he held the certiiîcates for 
them until the two debts were paid. In March, 1900, about twc 
months before the assessment, the com-pany had refused to deliver 
to Wilson any of his stock or certificates, upon the express ground 
that it held them until the treasury stock should be sold under the 
agreement to that efïect between it and the stockholders who paid for 
their stock with mining claims. 

[2] The test of abandonment of property is the existence or non- 
existence of the intent to abandon. Manhattan Life Ins. Co. v. 
Wright, 126 Fed. 82, 89, 61 C. C. A. 138, 145 ; Saxlehner v. Eisner & 
Mendelson Co., 179 U. S. 19, 31, 21 Sup. Ct. 7, 45 L. Ed. 60; Dawson 
V. Daniel, 7 Fed. Cas. 215, 216, Fed. Cas. No. 3,669; Singer Mfg. Co. 
V. June Mfg. Co., 163 U. S. 169, 186, 16 Sup. Ct. 1002, 41 L. Ed. 118 ; 
Moore v. Stevenson, 27 Conn. 14; Livermore v. White, '74 Me. 452, 
43 Am. Rep. 600 ; Judson v. Malloy, 40 Cal. 299 ; Hickman v. Link, 
116 Mo. 123, 22 S. W. 472. The presumption is that the owner of 
property or of rights to property intends to préserve them, because 
this is the customary purpose of such owners, and the burden is on 
him who allèges abandonment clearly to establish the intent to abandon 
by évidence sufficient to overcome this strong natural presumption. 
Before Wilson left Utah, and in March, 1900, he demanded his stock 
of the Company, and it refused to deliver it to him, because it held it 
in trust for him until its treasury stock was sold. When the company, 
without authority, appropriated to itself the property of Wilson in 
the stock in controversy in thèse suits in the summer of the year 1900, 
he was absent from the state of Utah, and he had no knowledge or 
notice of its action until the autumn of the year 1907, and he demanded 
his stock and brought his action at law against the company for ail 
of it, except the 15,000 shares on November 27, 1907. He supposed 
thèse assignments of the 15,000 shares were absolute, and he did not 
learn that they were defeasible until June, 1908. He redeemed the 
5,000 shares from the Hospital Company, and brought this suit in 
equity to avoid the assessment and transf er to the Colorado Company 
and to secure the reissue of the stock to himself on September 8, 1908. 
He assigned the 10,000 shares to Croxall, and the latter brought his 
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action at law to recover it, or the value of it, on September 6, 1908, 
and after the Colorado Company brought its suit in equity to enjoin 
that action Wilson and Croxall on August 2, 1908, commenced their 
suit in equity now under review for the avoidance of the assessment 
and transfer to the company of thèse 10,000 shares, for the issue of 
the stock to Croxall and for the dividends. There is no other évidence 
of any intent of Wilson to abandon his stock, or his rights therein, 
and this évidence has produced a strong and abiding conviction that 
he not only never intended to abandon his interest in any of the stock 
or his rights of action against the company, but that his intention al- 
ways was to hold and secure the full benefit of them. His suit cannot 
be defeated on the ground of abandonment. 

[3] But counsel insist that he was guilty of lâches. How could he 
be? When he left Utah in March, 190O, his stock was held in trust 
for him by the Colorado Company until the treasury stock should be 
sold, with full knowledge on the part of that company that the only 
rights of the hospital and Croxall in the 15,000 shares were those of 
pledgees. The company was without power to assess this stock, or 
to sell it for any assessment. It had never assessed any of its stock, 
or intimated any purpose so to do, and Wilson had no more notice or 
reason to suspect that it would do so than he had to suspect that it 
would forge his name to a transfer of its stock, or would ^prive him 
of it in any other unlawful way, and this condition of things continued 
until the autumn of 1907, when he learned for the first time of the 
company's unauthorized appropriation of the stock to itself in the 
year 1900. Until the autumn of 1907 he had no knowledge, no notice 
of any kind, no notice of any fact which would put a person of ordi- 
nary prudence and diligence on inquiry for the unauthorized appro- 
priation of this stock by his own company for its own benefit. Now 
the company pleads the lâches of Wilson, pleads that he is estopped 
from recovering for its wrong, because he did not expect it to vio- 
late the law, because he did not stand by and watch for its wrong- 
doing and sue it quickly. It does not lie in the mouth of this com- 
pany to make that plea. "If a person be ignorant of his interest in 
a certain transaction, no négligence is imputable to him for failing 
to inform himself of his rights ; but if he is aware of his interest, 
and knows that proceedings are pending the resuit of which may be 
pitejudicial to such interest, he is bound to look into such proceedings 
so far as to see that no action is taken to his détriment." Poster v. 
Mansfield, Coldwater & Lake Michigan R. R. Co., 146 U. S. 88, 
99, 100, 13 Sup. Ct. 28, 32 (36 L. Ed. 899). Wilson had no notice of 
the pendency or probable pendency of the unlawful proceedings from 
which he suiïered until the summer of 1907. 

The basis of lâches is estoppel, and where there is no estoppel there 
is no lâches. Layton Pure Food Co. v. Church & Dwight Co., 182 Fed. 
24, 32, 39, 104 C. C. A. 464, 472, 479. Indispensable éléments of such 
an estoppel are: (1) Wilson's active or culpably négligent misrepre- 
sentation of an important fact ; (2) the def endant's ignorance and lack 
of notice of the truth concerning it ; (3) the action or inaction of the 
défendant induced by the misrepresentation ; and (4) its injury by the 
présentation of and action upon the truth. The fact upon the misrep- 
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resentation of which reliance must be had by the défendant to work 
the lâches in this case is the plaintiff's insistence upon his right to 
avoid the unauthorized appropriation of his stock by the défendant. 
But Wilson was ignorant of that right, and made no représentation 
concerning it until he discovered the misappropriation in the autumn 
of 1907. He was guilty of no unreasonable delay thereafter, and he 
was guilty of no négligence before, for then he had no notice of the 
wrong of the company. The company was not ignorant, but knew ail 
the facts about its wrong and about the rights of the plaintiflf arising 
therefrom. It was not induced by his misrepresentation or his silence 
to act or to refrain from acting, and it will suffer no injustice or 
\yrong if the truth be presented and the company be required to sur- 
render that which it has derived from its unauthorized misappropria- 
tion to itself of the property of the plaintiff. AU the essential éléments 
of estoppel and of lâches are wanting hère, and Wilson may not be 
lawfully defeated thereby. The doctrine of lâches is an équitable 
principle, which is applied to promote, but never to defeat, justice. An 
application of it to defeat Wilson would defeat justice and sustain in- 
justice. 

The analogous statute of limitations at law bars the action three 
years after the discovery by the aggrieved party of the facts constitut- 
ing the fraud or mistake. Comp. Laws Ûtah 1907, § 2877. Thèse 
suits were brought within that time. Mère delay and the increase in 
the value of the property are not such circumstances as entitle a wrong- 
doer to the application of the doctrine of lâches within the time fixed 
by the analogous statute of limitations of the action at law (Indiana 
& Arkansas Lbr. & Mfg. Co. v. Brinkley, 164 Fed. 963, 969, 970, 91 
C. C. A. 91, 97, 98), and there are no unusual circumstances or condi- 
tions, such as the interposition of the rights of innocent third parties, 
the death of important witnesses, or the loss of documentary évidence, 
combining with changes in the value of the property to invoke the ap- 
plication of the doctrine of lâches. Kelley v. Boettcher, 85 Fed. 55, 
62, 29 C. C. A. 14, 21 ; Brun v. Mann, 151 Fed. 145, 154, 80 C. C. A. 
513, 522; Cook, Corporations (7th Ed.) § 731. Wilson was guilty of 
no lâches. 

[4] But counsel argue that the pledgees, the hospital and Croxall, 
had notice of the assessment and of the sale thereunder in 1900 when 
they were made, that Wilson is estopped by their lâches, and they 
cite section 330 of the Compiled Statutes of Ûtah of 1907, which pro- 
vides that the delivery of a stock certificate of a corporation and a writ- 
ten transfer thereof, signed by the owner, to a bona fide purchaser or 
pledgee for value, shall be deemed a sufficient transfer of the title 
against ainy créditer of the transferor and ail other persons whomso- 
ever, but that for the purpose of voting, of receiving dividends, of 
levying and coUecting assessments, and other matters in which the 
corporation is interested, the holder of record shall be treated and con- 
sidered as the holder in fact, and the transférée shall hâve no rights 
or daims as against the corporation until transfer thereof on the books 
of the corporation, or a new certificate issuing to him. But this sec- 
tion simply States the gênerai law regarding lawful assessments, trans- 
fers, and dividends. It in no way relieves a corporation from its lia- 
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bility at law or in equity for unauthorized assessments, sales, or ap- 
propriations to itself of the property rights or interests of pledgors 
or other parties in interest in its stock, of wliich it has full notice while 
the stock is in its possession and control. 

For the purposes of the discussion of thèse cases it will be conceded, 
but it is not admitted or decided, that the pledgees received notice in 
1900 of the assessment and sale of the stock. They were not, howeyer, 
aware of the fact that those proceedings were beyond the power of 
the corporation and wrongful. They gave the matter no attention, 
and brought no actions until 1907. If they were guilty of lâches, how 
can that lâches avail to estop Wilson, who was not guilty of lâches, 
from recovering his interest in the stock from the wrongdoer that had 
full knowledge that he held this interest and appropriated it to its own 
use ? Undoubtedly, af ter the new certificates to the pledgees were exe- 
cuted, the pledgees, if they could hâve obtained delivery of those certifi- 
cates from the Colorado Company, whose secretary still held them, 
might hâve so assigned and delivered them to a purchaser for value 
without notice of Wilson's interest therein as to estop him from recover- 
ing that interest from such a purchaser. There is no less doubt that such 
a person, who had notice of Wilson's interest when he purchased the 
stock, would take nothing but the Hens of the pledgees. The Colorado 
Company knew that the only interest the hospital had in the 5,000 
shares was its lien for $80, and that tlie only interest Croxall had in 
the 10,000 shares was his lien for the $150, and that Wilson was the 
owner of the shares, subject only to those liens, when it misappropriat- 
ed them to its own use by the unauthorized levy and sale. 

The appropriation to himself or the loss of collatéral securities by 
a pledgee, either intentionally or by culpable négligence, is both a tort 
and a breach of the contract of pledge, and the pledgor may maintain 
an independent action either in tort or upon the contract, at his option, 
against the pledgee for the value of the securities of which he is de- 
prived. Brown v. First Nat. Bank, 132 Fed. 450, 453, 66 C. C. A. 
293, 296; Colebrooke on Collatéral Securities, § 131. And by the 
same mark the unauthorized and intentional appropriation to itself by 
a corporation of collatéral securities in its possession or under its con- 
trol with full knowledge of the interest of the pledgor therein, although 
with the voluntary transf er, consent, acquiescence, négligence, or lâches 
of the pledgee, is both a tort and a breach of trust, and the pledgor 
may maintain at his option a suit in equity for their recovery, or an 
action at law for the value of his interest therein. Even if the Colora- 
do Company had not been a trustée to hold the stock for the pledgor 
and the pledgee, before its appropriation to itself, that appropriation 
would hâve made it a trustée de son tort for tlie pledgor. The pledgees 
cannot, by their silence, acquiescence, or lâches, vest in the unauthor- 
ized appropriator, who has knowledge of the interest and rights of 
the pledgor, more than they could vest by their assignment, nor more 
than their liens. The lâches of the pledgees, if it existed, did not 
deprive Wilson, who was guilty of no lâches, of his right to maintain 
suits in equity against the Colorado Company for his stock, or actions 
at law for the value of his interest therein. And as Croxall by assign- 
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ment has the rights of Wilson in the 10,000 shares, neither of thèse 
suits was barred by lâches. 

[5] The next contention relates to the compromise judgment for 
$4,500 in Wilson's action at law for the 58,334 shares of stock or their 
value and the dividends thereon. Counsel for the Colorado Company 
argue that this was a judgment of compromise of ail the claims of 
Wilson on account of thèse 15,0(X) shares, as well as of the 58,334 
shares for which he sued in that action, and there is testimony in the 
record to the effect that such was the understanding with which the 
stipulation for the judgment was signed. But there is also testimony 
to the contrary. In view of this contradiction in the testimony, the 
controlling évidence is in writing. ' In the complaint and in the answer 
it is expressly averred that thèse 15,000 shares had been previously 
assigned by Wilson, they are excepted f rom the claim of the com- 
plaint, the exception is emphasized by the averments of the answer, 
and the written stipulation of compromise is for judgment for the sum 
of $4,500 "in full satisfaction of ail claims and demands of said plain- 
tiff set forth in his said complaint." The claims on account of thèse 
15,000 shares were not set forth in that complaint, and the record 
convinces that they were not considered, compromised, or adjudged 
in that case. 

Counsel invoke the rule that one may not split his cause of action, 
and that if he conduct to final judgment an action upon a part of an 
entire demand, such judgment is a bar to an action upon the remain- 
der thereof, and argue that Wilson's cause of action was the failure 
of the Colorado Company to perform its part of Wilson's contract 
of subscription for its stock, that it was therefore single and indivisi- 
ble, and that as he obtaihed judgment in his action at law for the 
value of a part of the stock for which he subscribed he is barred from 
maintaining suits in equity ior the remaining 15,000 shares not in- 
cluded in that action. There are many reasons why thèse suits may 
not be defeated upon this ground. In the first place, if the claims to 
recover on account of the 15,000 shares were a part of the indivisible 
cause of action first brought by Wilson, the pleadings in that case that 
this stock had been sold and assigned to the hospital and to Croxall, 
and the testimony of Wilson that he did not know, during the pen- 
dency of thèse actions, that tliose assignments were defeasible, présent 
such convincing évidence that the claims now in suit were omitted 
from Wilson's first action by mutual mistake that a court of equity 
ought not to hesitate to exercise its immémorial jurisdiction to relieve 
from such a mistake, and to permit the suits upon thèse claims to be 
maintained. In the second place, the évidence has convinced that dur- 
ing the pendency of that action Wilson had forgotten and had no 
knowledge that his assignments of the 15,000 shares were defeasible, 
no knowledge that he had any cause of action on account of the mis- 
appropriation of the 15,000 shares. And claims which are part of an 
entire and indefeasible cause of action, but of which the plaintifï has 
no notice during the pendency of an action upon it for other parts 
thereof, are excepted from the gênerai rule, and an action upon them 
may be maintained after judgment in the first action. Lord Bagot v. 
Williams, 3 Barn. & Cress. 2Zi, 107 Eng. Reports Reprint, 721, 722, 
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723 ; Kane v. Morehouse, 46 Conn. 300, 304 ; Gedney v. Gedney, 160 
N. Y. 471, 475, 55 N. E. 1 ; Bendernagle v. Cocks, 19 Wend. (N. Y.) 
207, 209, 32 Am. Dec. 448; Johnson v. Provincial Ins. Ce, 12 Mich. 
216, 222, 86 Am, Dec. 49. But, in the third place, if, as counsel con- 
tend, Wilson's cause of action at law was the breach by the company 
of his contract of subscription, that was net his cause of action in 
thèse suits in equity, nor were thèse causes a part of his demand on 
account of that breach. The company had signed certificates to Wil- 
son of the 15,000 shares of stock, had afterwards segregated thèse 
15,000 shares from ail his other stock, canceled his certificates for 
them, signed new certificates for the 15,000 shares tO' the pledgees, 
the hospital, and Croxall, with full knowledge that they were mère 
securities for the $80 and $150 which he owed to them, respectively, 
and those certificates were in the possession of its secretary before the 
unauthorized assessment and sale of this stock to the company was 
made. And the unauthorized appropriations by the company of the 
5,000 shares pledged to the hospital and the 10,000 shares pledged to 
Croxall were Wilson's causes of action in thèse suits. At the time his 
first action at law was pending, Wilson's debts secured by this stock 
had net been paid, nor had his claim against the company been as- 
signed. He had the option to sue the company at law for a conver- 
sion of the 15,000 shares of stock, or m equity for their restoration to 
him. To the suit in equity for the 5,000 shares the hospital was then 
a proper party, and to the suit in equity for the 10,000 shares Croxall 
was a proper party; but neidier of them was a proper party to his 
action at law for the 58,334 shares, or tlieir value, and the conclusion 
is that the causes of action on which thèse suits in equity are based 
were not a part of Wilson's indivisible dernand for a breach by the 
company of his contract of subscription during the pendency of his 
action at law, but were separate causes of action for suits in equity 
for separate appropriations to itself by the company of the 5,000 
shares certified to the hospital and the 10,000 shares certified to Crox- 
all and that other parties than those proper in his action at law were 
then proper parties to such suits. The suits hère under considération 
cannot be defeated or» the theory that Wilson has split his cause of 
action. 

[6] In the suit brought by Wilson and Croxall they seek to recover, 
in addition to the 10,000 shares pledged to Croxall, 2,000 shares which 
belonged to Wilson, but which were transferred from him to Brown, 
the secretary of the company, in 1898, without any authority from 
Wilson. But Wilson sued the company for this stock, or its value, 
and for the dividends thereon, in his action at law that was compro- 
mised and settled. He and his assignée, Croxall, pray that the com- 
promise and judgment in that case be set aside, and that they recover 
thèse 2,000 shares of stock, on the ground that Wilson was inducecî 
to make the compromise of his action at law by the représentations, 
made by the agents or oflficers of the Colorado Company at the timc 
of the compromise, that Wilson had signed an asslgnraent of that 2,00'D 
shares, when the truth was that he had never doue so. Conceding 
that the misrepresentation pleaded was made, and conceding the fact 
that Wilson never authorized tlie transfer, thèse facts présent no such 
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equity as would sustain a decree for the avoidance of the judgment 
of compromise and the recovery of the 2,000 shares. Wilson alleged 
in his complaint in his action at law that he had never assigned or 
authorized the assignment of thèse 2,000 shares, and he veriiied that 
complaint. The Colorado Company answered that Wilson had sold 
and delivered thèse shares to Brown for services performed by the 
latter at Wilson's request, and this answer was verified by the prési- 
dent of the corporation. Now, if any agent or officer of the corpo- 
ration represented at the time of the settlement of the action that 
Wilson had signed an assignment of the 2,000 shares of the stock to 
Brown, this was not a stronger représentation than the swom state- 
ment of the président to the same effect found in the answer. The 
fact undoubtedly is that throughout the pendency of that action Wil- 
son asserted, and the company denied, that he had authorized the 
transfer of this stock to Brown. No doubt the assertion of each was 
one of the inducements that caused the other to assent to the com- 
promise; but that fact is insufficient to sustain a suit to avoid it, al- 
though subséquent to the compromise it clearly appears that one was 
right and the other wrong. If the opposite rule were adopted, no 
compromise of issues in litigation could stand. The compromise and 
judgment bar any rehef to Wilson or Croxall on account of the 2,000 
shares. 

In the year 1906, the capital stock of the Colorado Company was 
increased from $125,000, divided into 250,000 shares, of the par value 
of 50 cents a share, to $200,000, divided into 1,000,000 shares, of the 
par value of 20 cents a share. And in their complaints the plaintiffs 
ask to recover 15,000 of the additional shares and the dividends 
thereon on account of the 5,000 shares, and 30,000 of the additional 
shares and the dividends thereon on account of the 10,000 shares. 
But tlie évidence persuades that the additional shares and their pro- 
ceeds were applied to the use and benefit of the corporation, and 
that none of them was distributed to any of the stockholders as a 
dividend, or a part of a dividend. There is, therefore, no proof to 
sustain any relief on account of the increase of the capital stock. 

Let the decrees below be reversed, and let a decree be rendered in 
Wilson V. Colorado Mining Company that the attempted assessment, 
sale, and appropriation by the company to itself of the 5,000 shares 
of stock were unauthorized, and are set aside and for naught held ; 
that the company issue and duly register in its books in the name of 
Wilson as owner 5,000 shares of its stock, and issue and deliver to 
him a stock certificate in the usual form to the effect that he is the 
owner thereof, and extend to him the usual rights of owners of stock 
to vote, act, and receive dividends; that in case it has issued ail its 
stock, or for any other reason cannot without further action issue such 
stock, it purchase the necessary amount of its stock to enable it to 
comply with the foregoing requirement, cause this stock to be duly 
transferred to Wilson, and then register, record, and issue to him the 
5,000 shares and the certificate thereof, and otherwise comply with 
the foregoing requirement (Pratt v. Taunton Copper Co., 123 Mass. 
110, 112, 25 Am. Rep. d7 ; Pratt v. Boston & Albany R. R. Co., 126 
Mass. 443 ; Boston & Albany R. R. Co. v- Richardson, 135 Mass. 473, 



732 227 FEDERAL REPORTER 

474, 477, 478; 1 Cook, Corporations [7th Ed.] § 284; 2 Cook, Corpo- 
rations [7th Ed.] § 367) ; that Wilson recover of the Colorado Com- 
pany an amount equal to the sum of the dividends that the company 
has declared on 5,000 shares of its issued stock intermediate between 
1900 and the date of the decree, and interest on such dividends from 
the respective times when they became payable, and his costs and dis- 
bursements in this case, and that he hâve judgment and exécution 
theref or ; that in case the Colorado Company f ails to vest in Wilson, 
or to duly record in its books in his name as ovvner, or to issue and 
deliver to him, its stock certificate for 5,000 shares of its valid stock 
within 90 days after the entry of the decree, then said Wilson recover 
of it, in addition to the foregoing amounts, a further amount equal 
to the highest intermediate value of the 5,000 shares of stock between 
July, 1900, and january 1, 1909, a reasonable time for Wilson tb hâve 
purchased the 5,000 shares after he discovered their misappropriation 
and his interest in them as pledgor, and interest on that amount from. 
that date (Telegraph Co. v. Davenport, 97 U. S. 369, 371, 24 L. Ed. 
1047; McKinley v. Williams, 74 Fed. 94,. 103, 20 C. C. A. 312; 2 Cook, 
Corporations [7th Ed.] § 581, p. 1727, note 1; Baker v. Drake, 53 N. 
Y. 211, 217, 13 Am. Rep. 507; In re Swift [D. C] 114 Fed. 947, 949; 
Walley v. Deseret National Bank, 14 Utah, 305, 315, 47 Pac. 147) ; and 
that he hâve judgment and exécution to collect the same. Let the 
decree also contain such further provisions, consistent with the vievvs 
expressed in this opinion, as may commend themselves. to the judg- 
ment of the court below. 

Eet a like decree regarding the 10,000 shares be rendered in favor 
of the plaintiff Croxall in the suit of Wilson and Croxall against the 
Colorado Mining Company. 



FREEMAN 7. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit August 25, 1915.) 

Ko. 311. 

1. Cbiminal Law <S=3>1106 — Appeal — Traxsckipt of Eecoed — Time roB Fil- 

in o. 

Tlie fallure of an appellant or plaintiff in error to flle a transcript of 
tbe record in the Circuit Court of Appeals wltbln the time flxed by the 
rules is not jurisdictional, and for good cause shown the court may in Its 
discrétion permit it to be flled subsequently. 

[Ed. Note.— For otber cases, see Oriminal Law, Cent Dig. §§ 2890-2892 ; 
Dec. Dig. <S=>1106.] 

2. Cbiminal Law ®=5ll06 — Appeal — Time fob Filinq Tbanscript — Dis- 

MISSAL. 

A plaiutlfC In error in a éliminai case dld not flle a transcript of the 
record until more than two years after leturn day of the citation and 
wrlt of error, wben, uiider the rules, it sliuuîd bave been flled, unless tlie 
time \va.s extended. The time was exteiided from time to time tlirough 
several moutbs, uiid the case vvas then placed ou the calendar with the 
cousent of conusel for liotb sides, and with the kuowledge by them and 
by thé court that the transcriiit had iiot been flled. Couusel for the gov- 
ernujent appeared in the case several times afterward without objectiou 

€=>For otiier cases see same toplc & K.BY-NUMBBR iu ail Kejr-Numbered Digests & Indexes 
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on that ground, but four days before flling of the transcript moved for 
dlsmissal. The transcript was unusually large, and its préparation and 
printing involved much tlme and large expense; also for several months 
a motion for new trial in the court below and conséquent proceedings 
which might hâve rendered the error proceedings unnecessary were pend- 
Ing. Seld, that the placing of the case on the calendar was équivalent to 
an indeflnite enlargement of the time for flling the transcript, and that 
under the facts the govemment was not entitled to a dismissal. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. §§ 2890-2892 ; 
Dec. Dig. (S=>1106.] 

3. Cmminal Law <©=j1106 — Appellate Peoceejjings — Bill of Exceptions — ■ 

Time for Settling — Consent to Extension. 

A district attorney, by eonsentlng to and stipulating for extensions of 
the time for settling the bill of exceptions in a crimlnal case after the 
term, by requesting delay and to some extent causing the same by remiss- 
ness in furnishing neeessary exhibits, held to bave aoquiesced to a de- 
gree amounting to an implied agreement that the time should be extended 
until the bill was finally settled, which rendered it inéquitable to ask for 
a dismissal because of the delay. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. §§ 2890-2892 ; 
Dec. Dig. <S=»1106.] 

4. Cbiminal Law <S=5991 — Jtjdgment — Conviction on Ditfebent Oounts. 

There can be but one judgment on a conviction In a crimlnal case, al- 
though based on a number of counts or indictments Consolidated for trial. 

[Ed. Note. — For other cases, see Crimlnal JLaw, Cent. Dig. §§ 2518, 2525, 
2528 ; Dec. Dig. ©=991. 

Consolidation of and trial of indictments together, see note to Dolan 
T. United States, 69 O. C. A. 287.] 

6. Ckiminal Law <S=3634 — Oonstitutionality of Coubt — Substitution of 
JuDQB DuKiNG Trial. 

To a constitutional trial of a défendant charged with a felony in a 
court of the United States, the continuous présence of a judge and a 
jury of 12 men is essential, and another judge eannot lawfuUy be sub- 
stituted for the one before whom the trial was commenced, during its 
progress, and while the testimony is belng taken. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1461-1464 ; 

Dec. Dig. (®:::jC:'i4.] 

6. Jur.Y <S=>9 — "Thial bt ,Tuey" — Pkesence of Judge. 

The constitiitioiml rijrlit to "trial by jury" in fédéral courts means a 
trinl by 12 ineii. ijrcsi(îe<1 over by a judge. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. § 14 ; Dec. Dig. ®=»9.] 
For other définitions, see Words and Phrases, First and Second Séries, 
Trial by Jury.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Criminal prosecution by the United States against Albert Freeman. 
Judgment of conviction, and défendant brings error. Reversed. 

See, also, 204 Fed. 1006, 122 C. C. A. 663. 

This cause cornes hère on wrlt of error to the United States District 
Court for the Southern District of New York. The questions raised relate 
to the indictments, trial, verdict, sentence, and bill of exceptions in the pros- 
ecution by the United States against Albert Freeman, who was Indicted and 
LLicu wlLU William J. Mortou, Jullan Hawthorne, Josiah Quincy, and John 
McKennon who were jointly indicted in five différent indictments. The in- 
dictments charged the défendants with having unlawfuUy and willfuUy con- 

®3>For other cases see same toplc & KEY- NUMBER In ail Key-Numbered Digests & Indexe» 
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spired against the United States, and wlth having agreed together to de- 
vise a scheine and artifice to defraud diverse persons, whose names were un- 
known, of their money and property, by inducing, by false and fraudulent 
représentations and prêteuses, such persons to part with their money and 
property In the purchase of shares of the capital stoclc of certain mining 
corporations, and for using the post office establishment of the United States 
for the purpose of executiug their fraudulent scheme. 

The défendant Freeman was ïound guilty on ail of the counts of ail of 
the indictments except those abandoned by the government, and the conspir- 
acy count of one of the indictments. A verdict of not guilty was directed in 
behalf of the défendant Quincy on ail counts of ail Indictments, except a 
conspiracy count in one Indictment, and on that count the jury returned a 
verdict on his behalf of not guilty. The défendants Hawthorne and Morton 
were fouud not guilty on ail the counts of one of the indictments, but guilty 
on ail other 'counts of ail other indictments except those abandoned by the 
United States. Freeman was sentenced to flve years' Imprisonment on certain 
counts, and on the other cbunts upon which he was convlcted sentence was 
suspended. Hawthorne and Morton were each sentenced to Imprisonment 
for one year and one day. Thereupon the United States attorney moved 
that the term of the court be extended for flve years as to each count on 
which sentence was suspended, and the motion was granted. Neither Haw- 
thorne nor Morton took out a writ of error, and each has served ont his 
sentence. Freeman has served no part of his sentence and is out on bail in 
the sum of $150,000. 

Wilson B. Brice, of New York City (Thomas W. Proctor and Damon 
E. Hall, both of Boston, Mass., of counsel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., and Goldthwaite H. Dorr and 
Claude A. Thompson, Sp. Asst. U. S. Attys., ail of New York City. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The défendant, having been convicted and 
sentenced to five years' imprisonment, cornes into this court complain- 
ing of various errors which he allèges occurred during his trial. The 
trial in some respects was a remarkable one and lasted for four months. 
The évidence is voluminous and the record is contained in ten large 
volumes of 7,000 printed pages. The charge of the trial judge covers 
87 pages and the requests to charge, on behalf of the défendant, were 
•86. The défendant has filed 210 assignments of error, and the court 
is asked especially to consider 91 of thèse assignments. But before 
•considering any of thèse alleged errors it is necessary to consider a 
motion that the writ of error be dismissed. 

[1,2] It is claimed by the government that as the transcript of rec- 
ord was not filed in this court during the term next succeeding the re- 
turn day named in the citation and writ of error, this court is without 
jurisdiction to hear the case. It is also averred that there is no lawful 
bill of exceptions before the court, as the District Judge did not sign 
and settle the same during the term at which the judgment of convic- 
tion was enter éd. Judgment of conviction was entered on March 14, 
1913; writ of error was sued out on March 24, 1913; the citation 
was returnable on April 23, 1913 ; the bill of exceptions was noticed 
for settlement on December 12, 1914, and was settled on February 24, 
1915, over the government's objection that the term of the court at 
which the judgment was entered had long since expired. The tran- 
script of record was not filed in this court until April 27, 1915, and on 
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April 23d the government moved to dismiss the writ of error. We 
postponed argument on the motion until the case could be heard on 
the writ of error, preferring to hear argument on the whole case at the 
same time. 

We will consider first the motion to dismiss on the ground that the 
court is without jurisdiction, because of the failure of the défendant to 
file the transcript of record within the proper time. The jurisdiction 
of this court can be exercised only over the matters committed to it 
by the statutes of the United States and only on the terms and in the 
manner provided by the statutes. Revised Statutes, § 997 (Comp. St. 
1913, § 1653), provides that: 

"Tliere shall be aimexed to and returned with any writ of error for the 
removal of a cause, at the day and place therein mentioned, an authenticated 
transcript of the record, an assignaient of errors, and a prayer for reversai, 
with a citation to the adverse party." 

And rule 16 of this court provides that : 

"It shall be the duty of the plaintiff in error or appellant to docket the 
case and file the record thereof with the clerk of this court by or before the 
return day mentioned, whether in vacation or in term time. But for good 
cause shown the justice or judge who slgned the citation, or any judge of this 
court, may enlarge the time by or before Its expiration, the order of enlarge- 
ment to be flled with the clerk of this court." 188 Fed. xi, 109 0. O. A. xi. 

The rulè then goes on to provide that, if the plaintiff in error or 
appellant fails to comply with the rule, the défendant in error or ap- 
pellee may hâve the cause dismissed. Rule 16 of this court is sub- 
stantially the same as rule 9 of the Suprême Court of the United 
States. 29 Sup. Ct. vii. 

The time for filing the transcript in the case at bar had been extend- 
ed from time to time by court order or by stipulation of counsel until 
September 15, 1913. At that time, or about that time, the case was 
by the order of this court, or of one of its judges, placed on the cal- 
endar, with the consent of the attorneys on both sides, and with full 
knowledge that the transcript had not been filed. The Suprême Court 
has in numerous cases announced that it has no jurisdiction to hear 
and détermine a case where the transcript has not been filed during the 
term next succeeding that in which the writ of error was sued out or 
the appeal was taken. Antonio Maria Peralta v. State of California, 
235 U. S. 686, 35 Sup. Ct. 203, 59 L. Ed. 425 (1914) ; Green v. Elbert, 
137 U. S. 615, 11 Sup. Ct. 188, 34 L. Ed. 792 (1890); Richardson 
V. Green, 130 U. S. 104, 9 Sup. Ct. 443, 32 L. Ed. 872 (1888); Crédit 
Company v. Arkansas Central Ry. Co., 128 U. S. 258, 9 Sup. Ct. 107, 
32 L. Ed. 448 (1888); Hill v. Chicago, etc., Ry. Co., 129 U. S. 170, 
174, 9 Sup. Ct. 269, 32 L. Ed. 651 (1889); Norton v. Commissioners, 
etc., 129 U. S. 505, 9 Sup. Ct. 331, 32 L. Ed. 784 (1889); Fayolle 
V. Texas & Pacific R. Co., 124 U. S. 519, 8 Sup. Ct. 588, 31 L. Ed. 
533 (1888); Radford v. Folsom, 123 U. S. 725, 8 Sup. Ct. 334, 31 
L. Ed. 292 (1887); Caillot v. Deetken, 113 U. S. 215, 5 Sup. Ct. 432, 
28 L. Ed. 983 (1885); State v. Demarest, 110 U. S. 400, 4 Sup. Ct. 
25, 28 L. Ed. 191 (1884); The Tornado, 109 U. S. 110, 3 Sud. Ct. 
7&, 27 h. Ed. 874 (1883) ; Mussina v. Cavazos, 6 Wall. 355, 358, 18 
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L. Ed. 810 (1868) ; Mesa v. United States, 2 Black, 721, 17 L. Ed. 
350 (1862); United States v. Fremont, 18 How. 30, 15 L. Ed. 302 
(1855). 

In Mussina v. Cavazos, supra, Mr. Justice Miller explained the 
ground on which the décisions are based by saying that they rest on 
the gênerai principle that ail writs which hâve not been served, and 
under which nothing bas been done, expire on the day to which they 
are made returnable. 

"They no longer," he said, "confer any authority; an attempt to act under 
them Is a nuUity; and new writs are necessary, if the party wishes to pro- 

eeed." 

In Grigsby v. Purcell, 99 U. S. 505, 507, 25 L. Ed. 354 (1878) Mr. 
Chief Justice Waite, speaking for the court, declared: 

"It by no means foUows, as seems to be supposed by counsel who resist 
this motion, that if parties appear and without objection go to a bearlng in 
a cause doeketed after the retum term, our judgment will be vold for want 
ot Jurisdiction. The real objection is not that tliis court has no jurisdiction, 
but that the plalntilï in error, or the appellant, as the case may be, has failed 
to duly prosecute hls suit ; and this objection may be taken advantage of by 
the court upon Its own motion, or by the appellee or the défendant in error 
at any time before hearing." 

In that case the appeal was granted on February 23, 1875, the tran- 
script of record was not filed until August, 1876, and the -appeal was 
dismissed. The Suprême Court, in laying down the rule that the 
transcript must be filed during the term next succeeding the allow- 
ance of the writ of error or of the appeal, nevertheless recognizes that 
the rule is subject to exceptions. In United States v. Gomez, 3 Wall. 
752, 763, i8 L. Ed. 212 (1865), Mr. Justice Clifïord says that certain 
exceptions to the rule are recognized and allowed, "which are as weU 
established as the rule itself." The exceptions which he names are: 
(1) Where the party who takes the appeal is prevented from obtain- 
ing the transcript by the f raud of the other party ; (2) where he is 
prevented from obtaining the transcript by the order of the court; 
(3) or where he is prevented from obtaining it by the contumacy of the 
clerk. In such cases the failure to file within the prescribed period 
will not be regarded by the court as fatal if it appears that the appel- 
lant has not been guilty of lâches or want of diligence. In that case 
the appeal was allowed August 25, 1862, and the transcript was filed 
on February 29, 1864. The pétition was dismissed. 

We do not understand that the exceptions to the rule above enumer- 
ated are intended as necessarily exclusive of ail others. For in Bing- 
ham v. Morris, 7 Cranch, 99, 3 L. Ed. 281 (1812), a motion was made 
to dismiss a writ of error for not filing the transcript of the record 
within the time fixed by the gênerai rule, and the court overruled the 
motion and said that they "did not consider the rule as applying to 
any case where the transcript shall hâve been filed before the motion 
for dismissal." In Green v, Elbert, supra, Chief Justice Fuller, in ap- 
plying the rule, mentions the fact that delay on the part of opposing 
counsel in asking to hâve the case dismissed because of failure to file 
the transcript as required "has sometimes been referred to as an ele- 
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ment in combination with others, justifying leniency in its disposition. 
In that case the term dufing which the transcript should be filed closed 
May 14, 1888. The transcript reached the clerk on May 10, 1888. But 
under the rule it could not be filed until the fee was paid, and the fee 
was not paid until January 13, 1890. The transcript was filed as of 
that date and the cause docketed. The court held the lâches was too 
gross to be passed over, as the counsel was a member of the bar of 
the court and knew that the rule required the payment of the fee. In 
Grigsby v. Purcell, supra, the court pointed out that : 

"To entertain the cause under such circumstances [failure to file accordlng 
to the rule] vvould be to encourage an addition to the already burdensome 
delay necessarily attendant upon litlgatlon in this court on account of the 
crowded state of the docket. Instead of thls, we should, as we do, insist on 
promptness and actlvlty by ail who corne hère to obtain a re-examination 
of judgments and decrees agalnst them." 

But the rule may sometimes operate to create still longer delay and 
additional expense. For the court has, on several occasions, in dis- 
missing a case because of the failure to file the transcript within the 
time allowed by the rule, pointed out that the dismissal would not de- 
prive the party of his right to begin his appeal de novo, provided he 
did so within the time .^llowed for the taking of appeals. See United 
States V. Curry, 6 How. 106, 12 L. Ed. 363 (1848) ; Steamer Virginia 
V. West, 19 How. 182, 15 L. Ed. 594 (1856). 

We pass on to consider the construction which the Circuit Courts 
of Appeals hâve placed upon the rules which they hâve established gov- 
eming appeals coming from the District Courts. 

The Fourth Circuit, in Pender v. Brown, 120 Fed. 496, 56 C. G. A. 
646 (1903), dismissed the writ of error on the ground that it had no 
jurisdiction, as the writ, together with the record, had not been returned 
to the next ensuing term to which it was made returnable; no suffi- 
cient cause having been shown why it had not been so returned. There 
is no discussion of what would constitute sufïîcient cause. And the 
same court took similar action as to an appeal for a like reason in Wil- 
liams Bros. V. Savage, 120 Fed. 497, 56 C. C. A, 647 (1903). 

The Fifth Circuit, in Freeman v. Clay, 48 Fed. 849, 1 C. C. A. 115 
(1891), held that the citation on appeal must be made returnable not 
exceeding 30 days from the day of signing, whether the return day 
fall in vacation or in term time, but that a defect in such particulars 
is cured by the filing of the transcript and an entry of a regular ap- 
pearance by appellees' counsel. "No injury," said the court, "to ap- 
pellees has resulted." In State of Florida v. Charlotte Harbor Phos- 
phate Co., 70 Fed. 883, 886, 16 C. C. A. 682 (1895), the same court 
held that the rules of the Circuit Court of Appeals in regard to the 
return day of appeals and to the fihng of the transcript are directory, 
and that it is within the sound discrétion of the court to relieve parties 
who hâve not complied therewith. That court had the matter before 
it again in Love v. Busch, 142 Fed. 429, 431, 73 C. C. A. 545 (1906). 
The transcript had not been filed within the time fixed by the rules of 
the court, and the citation in error was not made returnable within the 
required period. On both grounds the court was asked to dismbs 
227 F.— 47 
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the bill, and declined to do so on èither ground, although it was or- 
dered dismissed on the merits. The court said : 

"In either case our rules hâve not been complled with; but we notice 
that the appellees bave duly appeared, and that no Injury has resulted from 
the noncompliance with the rules, and as they are dlrectory, and not juris- 
dlctional, we are doubtful as to the justice of applying any penalty, and par- 
ticularly such a harsh penalty as would be the dlsmissal o£ the appeal." 

The Sixth Circuit, Judges Taft and Lurton, in Altenberg v. Grant, 
83 Fed. 980, 28 C. C. A. 244 (1897), held that a writ of error will 
not be dismissed by the Circuit Court of Appeals because return there- 
of is not made until one day after it is retumable by its terms. Judge 
Taft said: 

"Nor do we regard the objection that the writ was returned and the rec- 
ord flled hère one day after it was made retumable of serions moment. 
Bingham v. Morris, 7 Cranch, 99 [3 L. Ed. 281], shows that, if the transcript 
of the record is flled before the motion for dismissal, the motion will not be 
granted." 

The Seventh Circuit in Chicago Dollar Directory Co. v. Chicago Di- 
rectory Co., 65 Fed. 463, 466, 13 C. C. A. 8 (1895), held that an ap- 
peal would not be dismissed where the copy of the record was not 
filed with the clerk of the appellate court within 30 days from the time 
the order was entered in the court below, where the transcript was 
subsequently filed unless a motion to docket and dismiss had been pre- 
viously made. 

The Eighth Circuit, in McClelian v. Pyeatt, 49 Fed. 259, 1 C. C. 
A. 241 (1892), held that where the citation is made retumable 60 
days after its date (as allowed by the rule) and the writ of error on 
a day named which is less than 60 days therefrom, the writ will not 
be dismissed, where the record is filed thereafter, but within 60 days, 
diough the rule requires the record to be filed "by.or before the re- 
curn day." The same court, in Iricorporated Town of Gilman v. Fer- 
nald, 141 Fed. 940, 72 Ç. C. A. '666 (1905), Judges Sanborn, Hook, 
and Adams, held that wherè a transcript of the record is filed in the 
Circuit Court of Appeals within 60 days from the signing of the cita- 
tion and within the time specified therein, but after the return day 
of the writ of error and the failure to file it before that return day 
has not continued the hearing of the case over any term of court, and 
no motion to dismiss the writ is made until the expense of printing 
the transcript has been incurred, the writ will not be dismissed. 

This review of the décisions shows that there is not absolute unanim- 
ity in the fédéral courts as to the rule regarding the filing of the tran- 
script and the exceptions to be made to it. But upon caref ul considéra- 
tion of ail the unusual circumstances of this extraordinary case this 
court does not think that the government is entitled to hâve the case 
dismissed on the ground that the writ of error has become functus 
officio because of the failure of the plaintiiîE seasonably to prosecute 
this appeal. The writ was not functus officio when the case was or- 
dered on the calendar. The action of the court in placing it on the 
calendar and continuing it there with knowledge that the transcript 
had not been filed was an act done under the writ of error and which 
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prevented it from becoming functus officio. It amounted to an ex- 
tension of the time for the filing of the transcript. And if it was an 
extension of time, as no spécifie time was mentioned, it must be con- 
strued as permission to file within a reasonable time, or until the court 
should withdraw its permission by making an order to that effect. 
And the transcript was subsequently filed, no order to the contrary 
ever having been made by the court. 

We think that in view of ail that has taken place, including the 
acquiescence and consent of the government up ta the time this mo- 
tion was made, the case should not now be dismissed. The counsel 
for the government has appeared before the court in this case on nu- 
merous occasions with knowledge that the transcript was not filed and 
without any objection on that account. At the time the case was or- 
dered on the calendar he stated to this court in substance that he had 
been served with the plaintiff's preliminary brief, that a bound copy 
of the record had been delivered to the clerk as the court had ordered, 
that the exhibits had not yet béen printed, but that the delay was not 
due to any fault of the plaintiff's counsel, but was purely due to the 
extraordinary size of the record. We hâve no doubt of the truth 
of the statement, and we are not satisfied that the delays which sub- 
sequently occurred were of such a nature as entitle the government 
to hâve the case dismissed. The publication of the record was com- 
pleted within the stipulated time, except volume 10, which contained 
the exhibits, and the delay in the publication of that volume was due 
in part to the inability of the counsel on both sides to agrée on what 
exhibits should be included, and because of delay of counsel for the 
government in fumishing the plaintiff's counsel with the exhibits which 
were to be printed. Before the volume containing the exhibits was 
printed, the record could not be certified by the District Judge, and 
could not be filed in the office of the clerk of this court. During this 
period an application was made to this court in April, 1914, for a 
writ of prohibition, to be directed to the District Court, restraining that 
court from entering an order vacating the judgment of conviction and 
granting a new trial. Thereupon this court certified certain questions 
arising upon the application to the United States Suprême Court, which 
were answered on November 16, 1914. United States v, Mayer, 235 
U. S. 55, 35 Sup. Ct. 16, 59 L. Ed. .129 (1914). This no doubt com- 
plicated the situation and delayed to some extent the prosecution of 
the case in this court. 

The counsel for the government has not been misled in any stage 
of thèse proceedings, has not supposed at any time that the prosecu- 
tion had been abandoned, had no reason for complaining of unrea- 
sonable delay, and any delay which has occurred since the bill of ex- 
ceptions was, as we hold, validly settled, has not led to the continuance 
of the case over any term of the court. The motion to dismiss, made 
under the above circumstances and after $10,000 has been expended in 
printing the record, and after a delay for which the government's 
counsel is not free from fault, cannot be granted. This brings us to 
consider the second objection, that there is no proper bill of exceptions 
before the court. 
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[3,] It is undoubtedly within the power of a court during the judg- 
rnent term to enter an order extending the term, and thus take the case 
out of the opération of the gênerai ruîe that the power to reduce ex- 
ceptions to form and hâve them signed and fàled is, under ordinary 
circumstances, confined to the term at which the judgment is rendered. 
When a term has been so extended, the Suprême Court has said : 

"It may be further extended by another order, made after tbe expiration 
of the original limits of the term." 

That court has also more than once expressed the opinion that by 
consent of the parties a bill of exceptions might be signed and filed 
after the term expired. Muller v. Ehlers, 91 U. S. 249, 251, 23 L. 
Ed. 319 (1875) ; Michigan Insurance Bank v. Eldred, 143 U. S. 293, 
298, 12 Sup. Ct. 450, 36 h. Ed. 162 (1892) ; Ward v. Cochran, 150 
U. S. 597, 14 Sup. Ct. 230, 37 L. Ed. 1195 (1893). And in Jennings 
V. Philadelphia, Baltimore & Washington R. R. Co., 218 U. S. 255, 
257, 31 Sup. Ct. 1, 2, 54 L. Ed. 1031 (1910), the court said: 

"So grave a matter as the allowance of a bill of exceptions after the close 
of the term, and after the court had lost ail judiclal power over the record, 
should not rest upon a mère implication from silence. There should be ex- 
press cousent, or conduct which should equltably estop the opposite party 
from denylng that he had consented." 

The record in the case at bar discloses that from time to time 
the court by its orders extended the time to settle the bill of ex- 
ceptions. The parties by stipulation hâve also on numerous occasions 
extended the time. The conduct of the government between the time 
of the judgment of conviction and the time of the making of the 
motion to dismiss has been such as makes it inéquitable to assert that 
défendant is in default as to the settlement of the bill of exceptions. 
, The attorney for the United States requested the def endant's counsel 
not to complète the record for this court until the briefs were printed, 
and the government's brief was not printed and served on the défense 
until May 1, 1915, That défendant has proceeded in the matter in 
good faith is clear, and the unusual deiay is accounted for by the 
extraordinary circumstances which excuse it. The government, 
through its counsel, has to some extent caused the delay by its own 
remissness in f urnishing exhibits which it desired printed in the record, 
and it has acquiesced in the delay to a degree which amounts to an 
implied agreement that the time should be extended. 

[4] Moreover, when the court extended the term for five years on 
the counts upon which sentence was suspended, it had the effect 
of extending the term on the conviction as a whole, assuming that 
the court was properly organized and had power to extend the term 
at ail. A conviction of a défendant on varions counts does not re- 
fault in separate judgments, but in a single judgment. Where indict- 
ments are consolidated for trial, as was done in this case, the case 
is the same as one in which the separate offenses are charged in différ- 
ent counts of the same indictment. The statute identifies the two 
cases. U. S. Comp. St. 1913, § 1690. It is evidently contemplated 
that, where offenses are grouped and tried together, there shall be 
but a single judgment. The case is analogous to a civil action in which 
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a number of causes of action are joined in the same complaint. In 
such a case there is but a single judgment for the whole amount to 
which the plaintiff established his right. In People ex rel. Tweed v. 
Liscomb, 60 N. Y. 559, 575, 19 Am. Rep. 211 (1875), the New York 
Court of Appeals, in speaking of cases in which it has been held that 
distinct offenses can be joined in sépara te counts in the same indict- 
ment, said: 

"It Is safe to say, however, that thèse cases do not necessarily warrant the 
conclusion that a conviction for several offenses thus charged Is the équiva- 
lent of several separate convictions upon distinct indictments as authorlzing 
several distinct judgments." 

The court aiso said : 

"Congress has thought it necessary to provide, by statute, for the jolnder 
of several charges agalnst the same person for the same act or transaction, 
or for two or more acts or transactions of the same class of crimes or of- 
fenses In one Indictment in several counts, but no provision Is made for 
several judgments on one record." 

The doctrine laid down in the Tweed Case that sentences cannot be 
cumulative is not foUowed in the fédéral courts. But the doctrine, 
which that case also announced, that there can be but one judgment, 
has not, so far as we are informed, been repudiated by any fédéral 
court. That doctrine has been upheld by the Suprême Court in In re 
Henry, 123 U. S. 372, 375, 8 Sup. Ct. 142, 143 (31 L. Ed. 174) (1887), 
where Chief Justice Waite said: 

"TJuder the présent statute three separate ofCenses, commltted in the same 
six months, may he joined, but not more, and when jolnéd there Is to be a 
single sentence for ail." 

This was adhered to in In re De Bara, 179 U. S. 316, 21 Sup. Ct. 
110, 45 h. Ed. 207 (1900), and the court held that the court below 
had the power to give a single sentence for several offenses, in excess 
of that which the statute prescribed for one offense. 

As the défendant has not lost his right to hâve reviewed that part 
of the conviction upon which sentence was suspended, it must follow, 
if the judgment is single, that he has not lost his right to hâve reviewed 
that part upon which sentence was imposed. If it were not so, it 
would resuit that, if this court dismissed the writ of error as to the 
counts upon which sentence was imposed, while it sustained the writ 
of error upon the merits as to the counts upon which sentence was 
suspended, reversing the judgment of conviction on those counts on 
the ground that défendant was not tried by a constitutional tribunal, 
he would enter upon a term of five years' imprisonment under a judg- 
ment pronounced by an unconstitutional court, which this court could 
not review. 

The motion to dismiss on the ground that there is no proper bill 
of exceptions before the court must also, for the reasons above stated, 
be denied. 

[5] This brings us to a considération of the merits of the case. 
The most important question presented, and in fact the only remain- 
ing question we find it necessary to pass upon, is whether the défend- 
ant has been convicted of the crimes for which he was tried in a 
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tnanner which the law of the land sanctions. It is claimed on his 
behalf that under the Constitution of the United States a trial by jury 
is guaranteed to him, and that he has not had such a trial, because 
of the substitution of one judge for another during the trial. The 
question is one of great importance. So far as we are informed, the 
question has never before been raised in a fédéral court whether one 
judge can be substituted for another in a criminal trial, either with 
or without the consent of the accused. 

When our forefathers emigrated to this country from England, 
they brought with them trial by jury as a défense against the exercise 
of arbitrary power. The trial by jury is referred to in Bacon's Abridg- 
fnent, under the title "Juries," as one of the chief excellencies of the 
British Constitution. Like that Constitution the jury seems to hâve 
been a graduai growth and development. It has been denominated 
"the favorite child of the English law." The modes of trial of which 
Glanvil speaks are the judicial combat, compurgation, and the ordeal 
of hot iron, where the suspected person was a freeman, and of water 
where he was a "villian." And Forsyth, in his work on Jury Trial, 
p. 159, tells us that he finds no trace of anything like a jury impaneled 
to try offenders before the time of the Normans. 

"Nor for many years after the Conquest," he adds, "do the scanty no- 
tices vvhlch occur In the old chronleles of persons convlcted and punished 
for crime furnish a hint of the existence of such a tribunal." 

But by the time of the reign of Henry VII, Hallam says : 

"The fact of guUt or innocence on a criminal charge was determined In a 
public court, and In the county where the offense occurred, by a jury of 
twelve men, from whose unanimous verdict no appeal could be made." 

The English-speaking peoples the world over hâve this year com- 
memorated the seven hundredth anniversary of the signing of Magna 
Charta. That instrument declared that no freeman should be deprived 
of life or liberty "but by the judgment of his peers or by the law 
of the land," and this has been expounded as referring to a trial of ail 
persons by a jury of twelve men, although strictly speaking it is 
more likely that it referred to the trial of the barons by their peers. 
The Constitution of the United States as originally adopted provides 
in the third article as foUows: 

"The trial of ail crimes, except in cases of impeachment, shall be by jury." 

The First Congress, however, in September, 1789, proposed to the 
Législatures of the several states ten amendments, which were prompt- 
ly ratified. The fifth amendment provides that: 

"No person sliall be • • ♦ deprived of life, liberty, or property, with- 
out due process of law." 

The sixth amendment provides that: 

"In ail criminal prosecutions, the accused shall enjoy the rlght to a speedy 
and public trial, by an impartial jury." 

The seventh amendment provides that : 

"In sults at common law, where the value In controversy shall exceed twen- 
ty dollars, the right of trial by jury shall be preserved." 



FKKEMAN V. XTNITED STATES 



743 



AH the above provisions operate simply as restraints and limitations 
upon the powers of the government of the United States. But as 
the State Constitutions also secure to persons accused of crime a right 
to a trial by jury under provisions more or less similar, the décisions 
of the State courts, as vvell as those of the fédéral courts, may be con- 
sulted in seeking to discover the meaning of the constitutional guar- 
anty. 

The right to trial by jury has been placed in thiscountry upon what 
Mr. Justice Story in his Commentaries calls "the high ground of 
constitutional right," and he déclares that the inestimable privilège^ of 
trial by jury is conceded by ail "to be essential to political and civil 
liberty." The right is one justly dear to our people, and as a social, 
political, and judicial institution it is deserving of the solicitude with 
which it has been regarded by ail Anglo-Saxon peoples. 

The défendant is accused of a crime for which he is entitled to 
trial by jury within the meaning of the third article of the Constitu- 
tion of the United States. The Suprême Court in Callan v. Wilson, 
127 U. S. 540, 8 Sup. Ct. 1301, 32 L. Ed. 223 (1888), construed that 
article as embracing, not only félonies punishablé by confinement in 
the penitentiary, but also some classes of misdemeanors, the pun- 
ishment of which may involve the deprivation of the liberty of the 
citizen. 

[6] Before going further, it is désirable to consider what "trial 
by jury" means. While the Constitution of the United States and the 
Constitutions of the states secure a trial by jury, they do not define 
its meaning. Lord Haie in his History of the Common Law (Run- 
nington's Ed. 1792) p. 291, calls attention to the fact that one of the 
excellencies of trial by jury lies in the fact that "the judge is alwàys 
présent at the time oif the évidence given in it," and that he is able, 
"in matters of fact, to give them great light and assistance, by his 
weighing the évidence before them and observing where the question 
and knot of the business lies, and by showing them his opinion, even 
in matters of fact, which is a great advantage and light to laymen." 
In Hale's Pleas of the Crown, vol. 1, p. 33, it is written : 

"The law of Bngland hath afforded the best method of trial, that Is pos- 

■ sible, of this and ail other matters of fact, namely, by jury of twelve men 

ail concurring in the same judgment by testimony of witnesses viva voce 

In the présence of the judge aud jury and by the inspection and direction of 

the judge." 

In Eamb v. Lane, 4 Ohio St. 167, 179 (1854), the court "after a 
careful examination of the subject" announced that it was clearly 
of the opinion that the word "jury," where it occurs in the state 
Constitution, "means a tribunal of twelve men, presided over by a 
court and hearing the allégations, évidence and arguments of the 
parties." And the opinion was expressed that twelve men "can never 
be properly regarded as a jury" unless presided over by a court, and 
that a "presiding law tribunal is implied, and that the conjunction 
of the two is the peculiar and valuable feature of the jury trial." 
The Suprême Court of the United States has expressed the same 
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Mea. In Capital Traction Co. v. Hof, 174 U. S. 1, 13, 19 Sup. Ct. 
580, 585, 43 L. Ed. 873 (1889), the court said: 

" 'Trial by jury,' lu the primary and usual sensé ot the term at the com- 
mon law and in the American Constitutions, is not merely a trial by a jury 
of twelve œen before an offlcer vested with authorlty to cause them to be 
«ummoned and impaneled, to administer oaths to them and to the constable 
In- charge, and to enter judgment and issue exécution on their verdict ; but 
it is a trial by jury of twelve men, in the présence and under the superin- 
tendence of a judge empowered to instruct them on the law and to advise them 
on the facts, and (except on acquittai of a crimlnal charge) to set aside their 
verdict if in his opinion it Is agalnst the law or the évidence. Thls prop- 
osition bas been so generally admitted, and so seldom contested, that there 
bas been little occasion for its distinct assertion." 

It being settled that the accused is entitled under the Constitution 
to trial by jury, and that trial by jury involves in the fédéral courts 
a trial by twelve men presided over by a judge, it is necessary to con- 
sider whether one accused of crime can consent or waive his consti- 
tutional rights as to the tribunal by which he is to be tried. 

As the Constitution specifically déclares that "the trial of ail 
crimes * * * shall be by jury," it is difficult to see how it can 
be maintained that the trial of a crime in a fédéral court need not 
be by jury, provided the accused person consents to be tried in some 
other manner. The question of how he shall be tried does not seem 
open to his détermination but appears to hâve been settled for him 
by the mandatory provision of the Constitution of . the United States, 
however it might be under the Constitution of a state diiïerently 
worded. It is necessary, too, to hâve in mind that the trial of one 
charged with crime affects not merely the rights of the accused but 
the public interests. As Blackstone expressed it — 4 Commentaries, 
p. 189 — "the king bas an interest in the préservation of ail his sub- 
jects." The Déclaration of Independence déclares that ail men are 
endowed by their creator with certain inaliénable rights ; that among 
thèse are life, liberty, and the pursuit of happiness. In his great 
vfovk on Constitutional Limitations, p. 576, Judge Cooley, discussing 
waiver of rights, said that : 

Consent in a crimlnal case cannot bind the défendant "slnce crimlnal 
charges are not the subject of arbitration, and any infllctlon of crimlnal 
punishment upon an tndivldual, except In pursuance of the law of the land, 
is a wrong done to the state, whether the individual assented or not." 

This is the view taken by the Suprême Court of the United States. 
In Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 
1097 (1896), that court set aside a judgment of conviction of forgery 
and a sentence of imprisonment for three years because the record 
did not affirmatively show that the accused had been formally ar- 
raigned, or that he pleaded to the indictment, although it showed that 
the jury had been duly selected, impaneled and sworn "to try the 
issue joined," and that after hearing the évidence and argument they 
retired to consider of their verdict, which they subsequently returned 
into court. The government claimed that it should be assumed that 
the défendant had pleaded not guilty, and that the failure of the 
clerk to record the fact was a clérical error, which did not préjudice 
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substantial rights. Mr. Justice Harlan, writing the opinion of the 
court, said: 

"In Hopt T. Utah, 110 V. S. 574, 579 [4 Sup. Ct. 202, 28 L. Ed. 262], thia 
court, observing that the public bas an interest in the Me and liberty of an 
accused person, said: 'Neitber can be luwfully taken except in the mode pre- 
scribed by law. That which the law makes essential In proceedings involrtng 
the deprivation of life or liberty cannot be dispensed with or affeeted by the 
consent of the accused, much less by his mère failure, wheu on trial and in 
eustody, to object to unauthorized methods.' " 

And then Justice Harlan added : 

"The présent défendant may be gullty, and may deserve the full punlsh- 
ment imposed upon Mm by the sentence of the trial court. But it were bet- 
ter that he should escape altogether than that the court should sustain a 
judgment of conviction of an intamous crime where the record does not clearly 
show that there was a valid trial." 

In Low V. United States, 169 Fed. 86, 94 C. C. A. 1 (1909), -Mr. 
Justice Lurton said : 

"The right to walve a right does not exist when the matter eoncems the 
public as wéll as the individual. * * * It is not compétent for the accused 
and the district attomey to change by consent the constitution of the tri- 
bunal provided for the trial of crimes. Betvveen the walver of a jury in a civil 
case and its walver in a trial for crimes there are fundamental différences. 
The one involves only property rights of the parties, rights over which they 
hâve dominion. The other Involves the liberty or life of the citizen. This 
la a matter over which the accused has not dominion. The state, the public, 
are concerned that neither shall be affeeted .save by due process of law." 

An examination of the provisions in the state Constitutions on the 
subject of trial by jury shows that there is a very gênerai concurrence 
in the belief that the public interests require that a person accused of 
felony shall not hâve the right to waive a jury trial. No other in- 
ference can be drawn from the fact that it is expressly provided in 
many of them that trial by jury may be waived in a civil case, which 
necessarily implies that it cannot be waived in a criminal case. Thus 
the Constitution of New York (1894) provides in article 1, § 2, that 
trial by jury in ail cases shall remain inviolate, "but a jury trial may 
be waived by the parties in ail civil cases in the manner to be pre- 
scribed by law." The same provision is found in identical language 
in the Constitution of 1846. And the Constitution of Pennsylvania 
provides in article 5, § 27, as f ollows : 

"The parties, by agreement flled, may, in any civil case, dispense with trial 
by jury, and submit the décision of such case to the court having jurisdic- 
tion thereof, and such court shall héar and détermine the same ; and the 
Judgment thereon shall be subject to a writ of error, as in other cases." 

The Constitution of California (1879), article 1, § 7, provides that 
a trial by jury may be waived in ail criminal cases, not amounting to 
felony, by the consent of both parties expressed in open court. The 
Constitution of Idaho (1889), article 1, § 7, contains a similar pro- 
vision. In Vermont the Constitution provides in article 10 that in 
ail prosecutions for criminal offenses a person has a right to a speedy 
trial by an impartial jury "without the unanimous consent of which 
jury, he cannot be found guilty." The Constitution of the state of 
Wushington (1889) provides in article 1, § 21 : 
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"The right of trial by jury shall remain Inviolate, but the Législature may 
provide for a Jury of any number less than twelve in courts not of record, 
and for a verdict by ntne or more jurors in civil cases in auy court of record, 
and for waiving of the jury in civil cases where the consent of the parties 
Interested Is glven thereto." 

In the Constitution of Montana (1889) article 3, § 23, it is provided 

that: 

The right of trial by jury shall be secured to ail and remain inviolate, 
"but in ail civil casés and In ail criminal cases not amounting to felony, upon 
default of appearanee or by consent of the parties expressed in such man- 
ner as the law may prescribe, a trial by jury may be walved, or a trial had 
by any less number of jurors than the number provided by law." 

The Constitution of Virginia (1902), article 1, § 8, after providing 
that in ail criminal prosecutions the accused shall be entitled to a 
speedy trial by an impartial jury of his vicinage, déclares that: 

"In any criminal case, upon a plea of guilty, tendered in person by the ac- 
cused, and with the consent of the attorney for the commonwealth, entered 
of record, the court shall, and In a prosecution for an offense not punishable 
by death, or confinement in the penitentiary, upon a plea of not guilty, with 
the consent of the accused, given in person, and of the attorney for the com- 
monwealth, both entered of record, the court. In its discrétion, may hear and 
détermine the case, without the intervention of a jury." 

While the constitutional provisions of the states hâve no application 
to trial in the fédéral courts for offenses committed against the United 
States, they are nevertheless interesting as showing the deep-seated 
conviction of the people of varions conimonwealths that the life and 
the liberty of the citizens of this country should be protected by the 
courts against forfeiture, except in accordance with the established 
principles of law, which cannot be waived by the voluntary action of 
the individual. 

In connection with this considération of the provisions as to trial 
by jury found in thcstate Constitutions, it may be remarked that 
there is nothing in the Constitution of the United States which would 
preclude the abolition by a state of trial by jury. The fourteenth 
amendment déclares that no state shall "deprive any person of life, 
liberty or property without due process of law." The Suprême Court 
of the United States in Frank v. Mangum, 237 U. S. 309, 35 Sup. Ct. 
582, 59 L. Ed. 969, decided April 19, 1915, said: 

"Repeated décisions of this court hâve put It beyond the range of further 
debate that the 'due process' clause of the fourteenth amendment has not the 
efCcct of imposing upon the states any particular form or mode of procédure, 
so long as the essential rights of notice and a hearing, or opportunity to be 
heard, before a compétent tribunal are not interfered with. Indictment by 
grand jury is not essential to due process. Hurtado v. California, 110 U. 
S. 516, 532, 538 [4 Sup. Ot. 111, 292, 28 L. Ed. 232] ; hem Woon v. Oregon, 
229 U. S. 586, 589 [33 Sup. Ct. 183, 57 L. Ed. 1340], and cases cited. Trial by 
jury is not essential to it, either in dvil cases. Walker v. Sauvinet, 92 U. S. 
90 [23 L. Ed. 678]. Or in criminal cases. Hallinger v. Davis, 146 U. S. 314, 
324 [13 Sup. Ct. 105, 36 L. Ed. 986]; MaxweU v. Dow, 175 U. S. 581, 594, 
602, 604 [20 Sup. Ct. 448, 494, 44 X,. Ed. 597]." 

The language of the Constitution of the United States respecting 
the right to trial by jury in civil actions, as provided in the seventh 
amendment, is différent from the language used in the third article 
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respecting the right to trial by jury in criminal cases. The seventh 
amendmeiit simpTy déclares that "the right of trial by jury shall be 
preserved" in suits at common law. And the Suprême Court has held 
that the constitutional right to a jury trial in civil cases is a mère 
privilège, intended solely for the benefit of the parties litigant, and 
that the right may be waived. In Bank of Columbia v. Okley, 4 
Wheat. 235, 4 L. Ed. 559 (1819), the court in holding that in a civil 
case the right might be waived, said : 

"That this view of the subject is givlng full effect to the seventh amendment 
of the Constitution is not only deducible from the gênerai intent, but from 
the express wording, of the article referred to. Had the terms been, that 
'trial by jury shall be preserved,' It might bave been contended that they were 
Iniperative, and could not be dispensed with. But the words are that 'the 
right of trial * * * shall be presen'ed,' whlch places it on the foot of 
a lex pro se introducto, and the benefit of it may therefore be relinquished." 

And see Citizens' Gasiight Co. v. Wakefield, 161 Mass. 432, 37 N. 
E. 444, 31 L. R. A. 457; Joy v. Blum, 55 N. J. Law, 518, 26 Atl. 
861; Baird v. New York, 74 N. Y. 382; Claussenius v. Claussenius, 
179 111. 545, 53 N. E. 1006. 

It may be conceded, too, that the right to a jury trial may be 
waived in trials of persons accused of minor offenses. The con- 
stitutional provisions do not extend the right to a jury trial. They 
only secure it in the cases in which it was a matter of right at com- 
mon law. Cooley on Constitutional Limitations (7th Ed.) p. 590. 
Thus in Schick v. United States, 195 U. S. 65, 24 Sup. Ct. 826, 49 
L. Ed. 99, 1 Ann. Cas. 585 (1904), the Suprême Court held that a 
written waiver of a jury by a person prosecuted by information for 
the violation of a revenue statute was not in conflict with the Consti- 
tution of the United States, providing that the trial of ail crimes shall 
be by jury. The décision went upon the ground that the constitutional 
provision did not apply to petty offenses, and, that being the case, 
no reason existed why the défendant could not waive trial by jury 
and consent to trial by the court. There hâve been a number of dé- 
cisions in the state courts to the same effect. See Brewster v. People, 
183 m. 143, 55 N. E. 640; Levi v. State, 4 Baxt. (Tenn.) 289; State 
■V. Alderton, 50 W. Va. 101, 40 S. E. 350; Cassidy v. Sullivan, 64 CaL 
266, 28 Pac. 234; Ex parte Wong You Ting, 106 Cal. 296, 29 Pac, 
627; Christensen v. Hollingsworth, 6 Idaho, 87, 53 Pac. 211, 96 
Am. St. Rep. 256; Finch v. Kent, 24 Mont. 270, 61 Pac. 653. 

Judge Thompson, in his work on Trials (section 6), states thé rule: 

"While in cases of felony the constitutional right to be tried by a jury of 
twelve men cannot be waived by the accused, in cases of misdemeanor the 
rule is différent, especially where the punishment Is a pecuniary fine merely." 

In Hopt v. Utah, 110 U. S. 574, 4 Sup. Ct. 202, 28 L. Ed. 262 
(1884), it was held that one indicted for felony must be j>ersonally 
présent at the trial; it not being within his power or that of his 
counsel to waive his présence. But in that case the local Code of 
Criminal Procédure declared: 

"If the indictment Is for felony the défendant must be personally présent 
at the trial." 
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The judgment was reversed because of the action o£ the trial court 
in permitting certain challenges to jurors, based upon the ground of 
bias, to be tried out of tlie présence of the court, the défendant, and 
his counsel. The accused had not objected at the time, and it was 
subsequently claimed that by his silence he had consented to what 
was done. As explained in Frank v. Mangum, supra, the ground 
of the décision was the violation of the plain mandate of the local 
statute. As the statute of the territory of Utah declared that he 
"must be personally présent," his consent that his trial, or any part 
of it, might go on without his pcrsonal présence could not dispense 
with what the Code made essential. That was the only question in- 
volved. 

In Diaz V. United States, 223 U. S. 442, 32 ,Sup. Ct. 250, 56 L. 
Ed. 500, Ann. Cas. 1913C, 1138 (1912), it was heid that the right of 
one accused of felony to be confrontée! with the witnesses was one 
which the accused might waive ; and it was also held that one who was 
out on bail and not in custody might waive his right to be présent at 
the trial and leave the court free to proceed in his absence. In the 
course of its opinion, written by Mr. Justice Van Devanter, the court, 
in ref erring to the right of the accused to be présent at the trial, said : 

"In cases of felony our courts, with substantlal accord, hâve regarded It 
as extendlng to every stage of the trial, inclusive of the impanellng of the 
jury and the réception of the verdict, and as being scarcely less Important 
to the accused than the right of trial Itself. And with llke accord they hâve 
regarded an accused who Is In custody and one who Is charged with a capital 
offense as Incapable of walvlng the right ; the one because his présence or ab- 
sence Is not withln his own control, and the other because, in addition to be- 
ing usually In custody, he is deemed to suffer the constraint naturally incident 
to an appréhension of the awful penalty that would foUow conviction. But 
where the offense is not capital, and the accused is not in custody, the pre- 
vailing rule has been that if, after the trial has begun In his présence, he vol- 
untarily absents himself, this does not nulllfy what has been done or pre- 
vent the completion of the trial, but, on the contrary, opérâtes as a walver 
of his right to be présent, and leaves the court free to proceed with the trial 
In like manner and with like effect as if he were présent." 

The language quoted indicates that in cases of felony one who is 
in custody is incapable of waiving the right to be présent at the trial. 
And in Lewis v. United States, 146 U. S. 370, 13 Sup. Ct. 136, 36 
L. Ed. 1011 (1892), the court declared: 

"A leadlng prlnciple that pervades the entire law of crlmlnal procédure Is 
that, "after indlctment found, nothing shall be done in the absence of the 
prisoner. While this rule has, at tlmes and in the cases of misdemeanors, 
been somewhat relaxed, yet in félonies it Is not In the power of the prisoner, 
either by himself or his counsel, to waive the right to be personally présent 
during the trial." 

In Frank v. Mangum, supra, what was decided was that, inasmuch 
as a State might, without inf ringing the fourteenth amendment, abolish 
trial by jury, it might limit the efïect to be given to an error respect- 
ing one, of the incidents of such trial ; that the présence of the prisoner 
when the verdict was rendered was not so essential a part of the 
hearing that a rule of practice permitting the accused to waive it and 
holding him bound by the waiver amounted to a deprivation of "due 
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process of law." The accusée! had been tried in a state court of 
Georgia and convicted of murder. He'was not in the courtroom 
when the verdict was rendered, his présence having been waived by 
his counsel and the waiver was accepted and acquiesced in by the court. 
In West V. State, 42 Fia. 244, 28 South. 430 (1900), the court said: 

"The common-law rule is that In a trial for felony, If a .iuror, the judge, or 
the prisoner become incapacltated by lUness or death, after the jury is Im- 
paneled and sworn in chief, the proper course to pursue is to déclare" a mls- 
trlal and begin de novo." 

This was not, however, a case where one judge was substituted 
for another, but where, after a full panel of twelve jurors had been 
selected and sworn, one juror became ill and was excused, and a new 
juror took his place. There are a number of cases where an attempt 
lias been made to substitute a juror for one of the twelve who hâve 
been impaneled to try the case, and where, owing to sickness or some 
disqualification, one of the original panel has been excused. The 
Tule seems to be well established in such cases that the trial must be- 
gin de novo, in order that the défendant may hâve his full right of 
challenge, and in order that the new juryman may both see and hear 
ail the witnesses. See The Queen v. Ashe, 1 Cox, C. C. 150 (1845); 
Dennis v. Mississippi, 96 Miss. 96, 50 South. 499, 25 L. R. A. (N. 
S.) 36 (1909) ; State v. Vaughan, 23 Nev. 103, 43 Pac. 193 (1896) ; 
State V. Davis, 31 W. Va, 390, 7 S. E. 24 (1888); Cobb v. State, 45 
Ga. 11 (1872) ; Grable v. State, 2 G. Greene (lowa) 559 (1848) ; People 
V. Stewart, 64 Cal. 60, 28 Pac. 112 (1883). 

In Cancemi v. People, 18 N. Y. 128 (1858), a leading case on this 
subject, a juror was withdrawn in pursuance of a stipulation signed 
by the accused and filed in open court that a verdict might be rendered 
by eleven jurors and that "the twelve names now appearing of record 
■as the jury in this cause may remain, so that by the record this cause 
shall appear to hâve been tried by twelve jurors." The court held 
this invalidated the trial; the consent of the prisoner being a nuUity 
and the conviction illégal. The court referred to the fact that the state 
had an interest in the préservation of the liberties and the lives of 
its citizens and that as a criminal prosecution may resuit in a forfeiture 
of the life or the liberty of the accused the consent of the latter "should 
not be permitted to extend so far as to work radical changes in 
great and leading provisions as to the organization of the tribunals 
■or the mode of proceeding prescribed by the Constitution and the 
laws." The opinion points out that consent may in many particulars 
affect the proceedings; that objections to jurors may be waived; that 
the court may be substituted for triers to dispose of challenges to 
jurors; that secondary évidence may be received in place of primary 
évidence ; that admissions of facts may be allowed. "But, when issue 
is joined upon an indictment, the trial must be by the tribunal and 
in the mode which the Constitution and laws provide, without any 
essential change. The public oifificer prosecuting for the people has no 
authority to consent to such a change nor has the défendant. 

In State v. Kaufman, 51 lowa, 578, 2 N. W. 275, 33 Am. Rep. 
148 (1879), the dtfendant was indicted for uttering and publishing a 
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forged promissory note with intent to defraud. One of the jurors 
during the trial was taken ill, and with the consent of the défendant 
was discharged, and the trial resumed before eleven jurors. A ver- 
dict of guilty was rendered, and then défendant, on the ground that 
no légal judgment could be rendered on such a verdict, moved in 
arrest of judgment. The Suprême Court upheld the judgment, and 
held that one accused of crime could waive the constitutional right to 
a trial by a jury of twelve men. In the course of its opinion the court 
said that a conviction could only be legally obtained in a criminal 
action upon compétent évidence, but, if the accused failed at the proper 
cime to object to such as was incompétent, he waived his right to do 
so. He had, said the court, a constitutional right to a speedy trial, 
but he could waive it by obtaining a continuance. It added : 

"A plea of guuty ordlnarily dispenses with a jury trial, and it Is thereby 
waived, ïtiis, it seems to us, eft'ectually destroys tlie force of the tliought 
that 'the state, the public, hâve an Interest In the préservation of the llves and 
the lîberties of tlie citizens, and will not allow them to be taken away wlthont 
due process of law.' * * • ïhe défendant may hâve consented to be tried 
by eleven jurors, because his wltnesses were tlien présent, and he might not 
be able to get them aKain, or that It was best he should be tried by the jury 
as thus constituted. Why should he not be permitted to do so? Why hamper 
Mm in this respect? Why restraln his liherty or right to do as be believed to 
be for his interest? * * • We, however, may remarli, without eommitting 
ourselves thereto, that it is dltHcult to see why a défendant may not, with the 
consent of the court and state, elect to be tried by the court" 

The language of the lowa Constitution (article 1, § 9) was: 

"The right of trial by jury shall remaiij inviolate, * * * but no person 
shall be deprived of life, liberty, or property, wtthout due process of law." 

It will be observed that this language differs materially from that 
used in the Constitution of the United States. 

The Suprême Court of the United States held, in Thompson v. 
Utah, 170 U. S. 343, 18 Sup. Ct. 620, 42 L. Ed. 1061 (1898), that one 
charged with the crime of grand larceny cannot waive his right to be 
tried by a jury of less than twelve men. , The jury referred to in the 
original Constitution and in the sixth amendment is a jury constituted 
as it was at common law, of twelve persons, neither more nor less. 
The court in its opinion said : 

"It Is said that the accused did not object, until after verdict, to a trial 
jury composed of eight persons, and therefore he should not be heard to say 
that his trial by such a jury was in violation of his constitutional rlghts. It 
Is sufficlent to say that it was not In the power of one accused of felony, by 
consent expressly given or by his silence, to authorlze a jury of only eight 
persons to pass upon the question of his gullt. * * ♦ If one under trial for 
a felony the punlshment of which is confinement in a penitentiary could not 
legally consent that the trial proeeed in his absence, still less could he assent 
to be deprived of his liberty by a tribunal not authorlzed by law to détermine 
his gullt." 

It has been held, too, in a number of cases, that in a criminal case 
thé accused cannot consent to waive the jury and be tried by the 
court. Williams v. State, 12 Ohio St. 622 (1861); Bond v. State, 17 
Ark. 290 (1856); People v. Smith, 9 Mich. 193 (1861); League v.. 
State, 36 Md. 257 (1872). 
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In State v. Worden, 46 Conn. 349, 33 Am. Rep. 27 (1878), however, 
the court sustained the constitutionality of a statute which provided 
that in ail prosecutions the party accused, if he should so elect, might 
be tried by the court instead of by the jury. The Constitution of the 
State provided that every person accused should "hâve a speedy public 
trial by an impartial jury" and aiso that "the right of trial by jury 
shall remain inviolate." The prisoner was indicted, tried, and con- 
victed of the crime of râpe upon a child under ten years of âge. The 
prisoner requested to be tried by the court, and after conviction moved 
in arrest of judgment the unconstitutionality of the statute. It was 
urged on his behalf that the right of an individual to a trial by jury 
was so interwoven with the interest of the body politic that its sur- 
render was placed beyond the power of the individual. The court 
thought the particular constitutional provision referred to was "ap- 
parently designed to secure personal rights of individuals." And the 
court attached importance to the phraseology of the clause in the 
State Constitution as compared with that used in the Constitution of 
the United States, implying that a différent conclusion might hâve 
been reached, had the language been such as was used in the fédéral 
Constitution. 

"We find," said the court, "in the Constitution of the United States, which 
was in force when our Constitution was framed, the explicit provision: 'The 
trial of ail crimes, except in cases of impeachment, shall be by jury.' It 
would hâve been easy for our convention tobe equally explicit. The fact 
that the interests of the public in this regard were not expressly provided for 
furnishes a strong presumption that it was not intended to place the matter 
beyond législative control. With the Constitution of the United States 
before the convention, the omission is signiflcaut." 

And on the point that it was contrary to the public interest to allow 
a waiver of a jury tria! in a criminai case the court said : 

"We cannot belleve that it is wise or expédient to place the life or liberty 
of any person accused of crime, even by bis own consent, at the disposai of 
any one man or two men, so long as man is a fallible being. * » * We 
are deallng, not with a question of expediency, but with one of constitutional 
power. The judiciary has power to déclare a statute vold for unconstitution- 
ality, and will exercise tbat power only in clear cases. But we know of no 
principle of jurisprudence that wlll justify the court In avoiding a statute 
on the ground that it is contrary to sound policy. Such a décision would mani- 
festly be an encroachment upon the domain of législation." 

We corne now to consider the cases in which a substitution of judges 
has been made in the course of a criminai trial. In Blend v. People, 
41 N. Y. 604 (1870), the accused was indicted for false prêteuses. 
The trial began before the county judge and two justices of the Court 
of Sessions. In the second day of the trial it was found that one of 
the justices had left the court and gone to his home. Tbereupon 
another justice qualified to act was called in to fill the vacancy, The 
record disclosed that: 

"No question of any klnd was presented to or dedded by the court, cither 
for or against the accused, from the time Justice Davidson took his seat un- 
til after the Jury rendered their verdict." 

The Court of Appeals reversed the judgment and ordered a new 
trial. 
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"Thls Is not the case," said the court, "where a member of the court leaves 
the bench for a few moments, intendlng to return, and does retum, but a 
total abandonment of the trial, in conséquence of which one-thlrd of the court 
is changed ; and it is not for us to speculate In regard to the probable injury 
which mlght resuit from the substitution of Davidson. It is sufiBcient that 
the prisoner had a right to insist that his trial should proceed before the same 
court before which it was commenced." 

In People v. Shaw, 63 N. Y. 36 (1875), the accused was tried and 
convicted under the following circumstances : At the beginning of 
the trial the court was composed of three judges ; after the trial had 
progressed several days, one of the judges absented himself from the 
court for an entire day, during which the trial proceeded and évidence 
was taken; he returned the next day and took part in the subséquent 
proceedings. The counsel for the prisoner, before sentence, moved 
in arrest of judgment on the ground that no légal court was présent 
to receive the verdict. The Court of Appeals unanimously sustained 
the point. The court declared that the two judges who were présent 
throughout the trial constituted a compétent court, and that there 
would hâve been no difficulty, had the third judge not returned and 
taken part in the subséquent proceedings. The absence of the third 
judge during a material part of the trial disqualified him from further 
sitting as a member of the court on that trial. The General Term 
in its opinion (3 Hun [N. Y.] 272) declared that: 

"Where life Is involved, the law humanely provides that the prisoner stands 
upon ail his rights, and does not and cannot waive them." 

And that : 

"The participation of Justice Steere in the trial after his absence from the 
courthouse, whlle the whole of Monday's évidence was given, was against the 
provision of the law and Constitution giving a jury trial before a regularly 
constituted court, the members of which should hear ail the évidence and pro- 
ceedings. It certainly is against public policy to allow a party to be deprived 
of his life by a tribunal, of which it can be said, that a portion thereof has 
not heard the whole évidence and proceedings which resuit in the sentence of 
death." 

In Hinman v. People, 13 Hun (N. Y.) 266 (1878), the accused had 
been indicted for grand larceny. He was tried before a court com- 
posed of three judges. At the time the jury rendered their verdict 
only one of the judges was on the bench. One of the two other judges 
had left the building and the other was in the lower hall. The jury 
was poUed at the request of the counsel for the accused and the verdict 
was entered on the docket. The court unanimously held that the con- 
viction must be reversed, because when the verdict was received the 
court was improperly constituted. It was said : 

"Receiving the verdict wàs one, if not the most important, of the proceed- 
ings during the trtal. It must be received by the court before which the trial 
was had, and if not the verdict is a nullity, and not authority for the sen- 
tence." 

^ In People v. McPherson, 74 Hun, 336, 26 N. Y. Supp. 236 (1893), 
tue accused was charged with petit larceny. A substitution of judges 
was made after the jury had been selected, the case opened upon the ' 
part of the people, and a motion to dismiss had been made on behalf 
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of défendant at the conclusion of the opening. The Suprême Court 
declared, through Judge Herrick, that thèse proceedings "were very 
important parts of the trial, just as much so as any of the subséquent 
.proceedings." And he added: 

"The proposition that a crimiDal case cannot be partly tried before one 
magistrate and partly before another seems to me too clear to need argument 
or citation of authority to sustain it. When the trial of a case is once com- 
menced, it must proceed to the end before the same court and jury." 

In Durden v. People, 192 111. 493, 61 N. E. 317, 55 L. R. A. 240 
(1901), it was held that a prisoner on trial for his life was entitled to 
the judgment of the judge who had heard the évidence and conduct- 
ed the trial, and that it was réversible error for the judge wfho had 
heard the évidence and paît of the argument to leave the bench and 
substitute another judge of the same circuit, who had not heard the 
évidence, to hear the remaining argument, give the instructions, and 
receive the verdict. The substituted judge read to the jury ail the in- 
structions given for the défendant. Thèse had been prepared by the 
judge who retired, but the substituted judge gave ail the instructions 
for the State. The Suprême Court said: 

"We think that the plaintiff in error had a right to Insist that his trial 
should proceed before the same .ludge before whom it was commenced. It Is 
not sufflcient that the court or the tribunal was the same by the substitution 
of another judge of equal power." 

And: 

"Hère, the trial was conducted by two judges, one succeeding the other, and 
hère also, as was the case in Shaw v. People, supra, it is against public policy 
to allow thls plaintifE in error to be deprlved of his life by a tribunal, of which 
one of the sitting judges did not hear the whole évidence and proceedings l-e- 
sulting in the sentence of death against him." 

In People v. Henderson, 28 Cal. 465 (1865), the défendant was in- 
dicted, tried, and convicted of murder. A substitution of judges took 
place under the foUowing circumstances : At the close of the testi- 
mony the trial judge was informed by telegraph that his présence was 
immediately required at his home in conséquence of the dangerous 
illness of his family. It was thereupon agreed by ail parties, the ac- 
cused consenting, that the judge of another district might sit during 
the remainder of the trial. In pursuance of this agreement the judge 
of the other district appeared at the hour appointed for the opening 
of the court on the following day and presided till the conclusion of 
the trial and the rendition of the verdict. He heard the argument, 
charged the jury, and received the verdict. After the verdict the first 
judge resumed his seat on the bench and over the objection of the 
accused pronounced the sentence. The accused claimed in the Su- 
prême Court that it was error for the second judge to be called in 
after the trial had commenced, and that the accused's consent to the 
proceeding was without effect. It was also claimed that after the first 
judge withdrew from the trial it was error for him to résume the 
bench after the verdict was received, and that he could not impose 
the sentence. The court overruled both claims and affirmed the judg- 
ment. In its opinion the court said that the charge given by the 
227 F.— 48 
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substitute judge was manifestly adapted to the évidence in the case 
and "was probably written by the retiring judge." It added: 

"ATthough It is désirable that the same judge who eotomences the trial 
should sit until it Is completed — and in many cases, doubtless, it would be 
impracticable to do otherwise — yet, in some instances, as in this, there niay 
be rio Inconvenience resulting from the taklng up of the case by another 
judge after the testimony closes. And if the parties interested consent to sueh 
a course of proceedlng, we can see no objection to it. The parties interested 
are in a condition to judge whether the circumstances of the case are such 
that they are liable to be afCected unfavorably by the change. After deliber- 
ately consenting to sueh a change, and taking the chances of a successful is- 
sue, and loslng, they cannot be permitted to repudiate the proceedlngs and 
avail themselves of the chances of a more favorable resuit on a second trial." 

In People v. Casselman, 10 Cal. App. 234, 101 Pac. 693 (1909), the 
Court of Appeal for the Second District held that changes in the 
personnel of several judges presiding at différent times during the 
trial of a défendant accused of forgery did not afïect the jurisdic- 
tion of the court. It was also held that, in the absence of any showing 
to the contrary, it must be presumed upon appeal that such changes 
were for good reasons and were not prejudicially erroneous. It not 
appearing that défendant objected, it was held that she must be pre- 
sumed to hâve assented and to hâve waived any possible objection. 
The Suprême Court was asked to grant a rehearing and refused. 
10 Cal. App. 234, 101 Pac. 693. 

In People v. Hobson, 17 Cal. 429 (1861), the court held, where the 
judges composing the court of sessions, on motion for a new trial, 
were not the same judges who composed the court during the trial, 
one member being différent, that défendant, not having objected at 
the time, waived the objection. 

"We think," the court sald, "that the ends of justice might generally be 
better subserved if ail the members of the court who heard the case on the 
trial should ait on the motion for a new trial; but thls is not a statutory 
right or obligation, and it would be going too far if we were to avoid the ac- 
tion of a court legally constituted, and having full Jurisdiction of the subject," 
merely upon the suggestion that it was not so constituted as to the particulai: 
members as more probably to insure an intelligent and satisfactory décision. 
Cases might arise where thls point alone, or In connection with other matters, 
would entitle a party to a new trial, or to a hearing of his motion before the 
justices presiding on the trial ; but in the absence of a sho\vlng of some spé- 
cial cause, we think this single circumstance does not constitute a ground of 
reversai of the judgment." 

Mr. Justice Field of the Suprême Court of the United States was 
at the time the Chief Justice of the Calif ornia Suprême Court and 
concurred in the opinion. 

The power of a judge to décide a motion for a new trial where the 
original trial was had before another judge is an entirely différent 
question from the one involved in the case at bar. On that question 
the Suprême Court of Illinois, in People v. McConnell, 155 111. 192, 
40 N. E. 608 (1895), sustained the right of a judge to décide a motion 
for a new trial, where the judge who tried the case died after the 
verdict, although the same court held it réversible error, as we hâve 
seen, to substitute one judge for another during the trial. Durden 
V. People, supra. 
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In his great work on Criminal Law Mr. Chitty déclares that justices 
of oyer and terminer, gaol delivery, and of tiie peace, had power to 
give judgment by virtue of their respective commissions, but that at 
common law, by granting a new commission, ail the proceedings taken 
before tlie former commissioners expired, and therefore, if from any 
cause a prisoner had been convicted, but judgment delayed or sen- 
tenced, and no exécution awarded, before former commissioners, no 
judgment could be given or exécution ordered by their successors. 

"And," he adcls, "there was some renson for this restriction; for the sub- 
séquent judRes vvere unacquainted wlth tlie circumstances of tlie case as de- 
veloped on the trial, aiid might therefore uuconsclously be the occasion of in- 
justice." 

But the rule was abolished by St. 11 Henry VI, c. 6, as to justices 
of the peace, and by St. Edward VI, c. 7, as respected the judges of 
gaol delivery and oyer and terminer. Chitty's Criminal Law (Ed. 
of 1816) vol. 1, p. 697. In Charles v. State, 4 Port. (Ala.) 108 (1836), 
the plaintiff in error, who was a slave, had been found guilty of mur- 
der. The judge who presided at the trial died before sentence was 
imposed. Àt the next term of court a motion was made for the dis- 
charge of the prisoner on the ground that, as a différent judge was 
presiding in the court, there was no power to give a judgment which 
ought to hâve been rendered in the preceding term. The Suprême 
Court thought otherwise, and affirmed the judgment, and said the 
power to give judgment resided in the court and was derived from 
the Constitution, and did not dépend upon the commission of a 
particular judge. The court, however, concluded its opinion with the 
following statement: 

"In cases like this, in which the judge who presided at the trial had power 
to grant a new trial on his own observation of any impropriety in the conduct 
of the witnesses, or beeause he did not believe them, It would, perhaps, be 
most proper for the court to grant a new trial, unless it appeared by évidence, 
from some source, that the judge before whom the cause was tried was satis- 
fied with the verdict." 

In Pegalow v. State, 20 Wis. 61 (1865), it was held that a judge 
might sentence a prisoner convicted before his predecessor in office. 
The court points out the fact that in this case the statute fixed the 
penalty for the crime, leaving nothing to the discrétion of the court. 
And it concludes its opinion as foUows: 

"Where a discrétion was given, there might be some reason for saying that 
the judge who pronounced the sentence should be aequainted with the cir- 
cumstances of the case as disclosed at the trial. In order to award the proper 
degree of punishment. But no such reason can apply hère." 

And there seems to be considérable authority for saying that, where 
the jurisdiction of the court is not lost, the judge sitting at a regular 
term thereof may pass sentence, although the conviction was had at 
another term and before another judge. See 12 Cyc. 769; Clanton 
V. State, 96 Ala. 111, 11 South. 299; Lamphere v. State, 114 Wis. 193, 
89 N. W. 128; People v. Reilly, 53 Mich. 260, 18 N. W. 849; People 
- V. Félix, 45 Cal. 163; Ledgerwood v. State, 134 Ind. 81, 33 N. E. 631. 
But in United States v. Harding, 1 Wall. Jr. 127 Fed. Cas. No. 15,301 
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(1846), the Circuit Court of tlie United States for the Third Circuit 
held that it would net impose sentence on a verdict, inasmucli as the 
judges who then composed the court had ail been commissioned sub- 
sequentlyto the verdict; the former judges having died pending a 
motion for a new trial In McKeeney v. Wood, 108 Me. 335, 80 
Atl. 837, a judge who heard a cause in equity died. Before his death 
he made an unsigned statement of his findings of fact and rulings 
thereon, and added a clause, "A final decree to be signed accordingly." 
But he died without signing the decree. After his death another judge 
of the same court entered up a decree, basing it upon the mémorandum 
left by his predecessor. The Suprême Court held this to be error. In 
the course of the opinion the court said : 

"The conclusions of the justice hearing the cause may dépend, and frequent- 
ly do dépend, not only upon the words of the witness, but upon his manner. 
The words can be reproduced afterwards; the manner cannot. As vvas sald 
in Young v. Witham, 75 Me. 536: 'When the testlmony is conflicting, the judge 
bas an opportunity to form an opinion of the credibillty of witnesses not 
afforded to the full court. Often there are things passing befoi-e the eye of 
a trial judge that are not capable of being preserved in the record. A wit- 
ness may appear badly on the stand and well in the record.' " 

This language is directly applicable to the substituted judge in the 
case at bar, whose knowledge of the credibiHty of a large number 
of the witnesses was based solely on what he found in the record. 

An examination of the cases in the English courts discloses no 
warrant for believing that such a substitution of judges as took place 
in the trial of this défendant would be sustained in that country without 
a trial de novo. The courts of England jealously guard the life and 
liberty of the subject, and deny to one accused of crime the power to 
waive the rights which the law secures to persons so situated, and 
which are given not alone for their protection, but in the public in- 
terest. In Sir John Kelyng's Reports of Crown Cases, p. 56, is an ac- 
count of Lord Dacre's Case, who was tried for treason in 26 Henry 
VIII. The statement is: 

"And the day before ail the Judges assembled to résolve certain questions 
which might arise upon said Tryal, so that if any Question should be asked 
them, they might résolve una voce and one Question was, whether the Pris- 
oner might waive his Tryal by his Peers, and be tried by the Couiitry ; and 
they ail agreed he could not. For the Statute of Magna Charta is in the 
Négative,, Nec super eum ibimus nisl per légale judicium parium fuorum, this 
is at the King's Suit upon an indlctment." 

The same was again resolved on the arraignment of Lord Audley in 
the seventh year of the reign of Charles I; the reason being that that 
mode of trial was not so properly a privilège of the nobility as that it 
is a part of the indispensable law of the land like the trial of com- 
moners by commoners. See Woodson's Lectures, vol. 1, 364. And 
in Coke's Institutes, vol. 3, p. 30, it is said : 

"A noble man cannot waive his triall by his peers and put hlmself upon 
the triall of the country, that is of twelve freeholders ; for the statute of 
Magna Charta is that he must be tried per pares. And so It was resolved 
in the Lord Dacre's Case." 

In Rex v. Pinney, 5 Car. & P. 254 (1832) the mayor of Bristol was 
placed on trial upon an information for a neglect of duty in the pre- 
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vention of a riot and the suppression of a mob. The trial occupied 
seven days. During the first three days I.ord Tenterden was présent, 
but on the remaining days was prevented by illness from being prés- 
ent. The other justices went on with the trial, and the case having been 
submitted to the jury a verdict of not guilty was returned. The re- 
port of the case simply mentions the absence of Lord Tenterden, and 
it does not appear that any objection was made to going on without 
him. The case never got beyond the trial court. It is to be observed 
that no substitution of a new judge was made, that in the absence of 
a constitutional or stattitory provision to the contrary a majority of the 
judges is a quorum and is suf&cient for the transaction of the business 
of the court, and that the judges présent when the verdict was return- 
ed had been présent throughout the whole of the trial. 

In The Queen v. O'Connell, 1 Cox, Cr. Cases, 365, 401, 418 (1843), 
one of the famous criminal cases of the last century, Mr. Justice Bur- 
ton, one of the three trial judges, was prevented by illness from being 
présent at the trial, and counsel for the traversers applied for a post- 
ponement and objected to proceeding in the absence of one of the 
justices. The objection was overruled, and the Attorney General 
was directed to proceed. The case was carried to the House of Lords, 
11 Cl. & F. App. Cas. 231, 232 (1844), but counsel there made no 
référence to the fact that after Justice Burton retired the trial went 
on without the présence of the full bench. The explanation of the 
failure to raise the objection must hâve been due to the fact that no 
substitution of judges occurred and that a majority of the judges con- 
tinued présent throughout the entire trial. 

In 1870, in Reg. v. Jefïreys, 22 Law Times (N. S.) 786, the hearing 
was before three justices, one of whom was not présent until after 
three of the witnesses had given their évidence, but when he took his 
place on the bench the évidence which had previously been given was 
read over to him operily and aloud. Two other witnesses were then 
examined. One of the three justices then retired, and the décision was 
given by the other two, one of the two being the justice who took his 
place after three of the witnesses had given their testimony. The case 
was a summary hearing of an order to adjudge that the défendant was 
the father of an illegitimate child, and the hearing was without a jury. 
The justice made an order of affiliation, and the matter was carried to 
the Queen's Bench for the purpose of quashing it on the ground that 
the justices who made the order had not heard the whole of the case, 
Mellor, J., stated his opinion that : 

"Mr. Perkins" — the justice who came late Into the case — "either should 
not hâve joined in hearing the case, or they should hâve reswom the wit- 
nesses who were examined before his entrance." 

Blackburn, J., said : 

"ISo doubt where maglstrates hâve to décide on évidence wlth respect to a 
•bastardy order, or any other case, it is their duty to hear the évidence, and 
if they hâve decided without hearing it an objection to" their Order may on 
that ground be sustained." 

The court, however, held that under the circumstances, the attorney 
for the défendant not having objected, he was precluded from after- 
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wards raising objection. The case is important as showing that in 
the opinion of the court a judge should see and hear the witnesses give 
their testimony, and that it is not sufficient that he should hear the 
évidence read to him. The fact that the court thought that the right 
to object had been waived is in our opinion to be explained by the 
nature of the proceeding, which, as already mentioned, was of a sum- 
mary character and without a jury. It does not at ail follow that the 
principle of waiver wovild be recognized in a case which involved the 
life or the liberty of an accused person. 

In Regina v. Bertrand, L. R. 1 P. C. 520, 534 (1867), a person was 
tried for a felony in New South Wales, and the jury, not agreeing, 
were discharged, and a new trial had. On the second trial some of 
the witnesses at the fîrst trial were resworn, and the évidence given 
by them at the first trial was read over to them in the présence of the 
jury and the défendant; liberty being given both to the prosecution 
and to the défendant to examine and cross-examine. The défendant, 
having been convicted, carried the case to the Privy Council. He had 
not objected at the time to the course which had been adopted at the 
trial. The Privy Council sustained the appeal. In his opinion Sir John 
Coleridge said: 

"Thelr lordshlps hâve no doubt that the whole proceeding was conducted 
hy the able and learned judge who preslded vvith due care for the interests 
of Justice on both sides. In nothuig that thelr lordshlps shall say do they 
intend to make the slightest reflectlon on Mm nor are they in a condition to 
say that any injustice to the prisoner resulted from It. ïet it is one of the 
Inconvenlences of such a course, that no one In their lordshlps' position, and 
called to revlew the proceeding could be sure of the eontrary. It is a mls- 
take, moreover to conslder the question only with référence to the prisoner. 
The object of a trial is the administration of justice in a course as frèe from 
doubt or chance of mlscarriage as merely human administration of it can 
be — not the interests of either party. This remark very much lessens the 
Importance of a prisoner's consent, even when he is adylsed by counsel, and 
substantlàlly, not, of course, literally, àfflrms the wisdom of the common 
understanding in the profession, that a prisoner can consent to nothlng. 
For thus it wlll be seen that a most important considération is forgotten — ■ 
that of the jury charged with decldlng on the effect of the évidence. It Is 
essential that no unnecessary difflculty should be thrown In the way of their 
understanding and rightly appreciating it. The évidence in this case, taken 
in the usual way on the former trial, had occupied nearly three days. Those 
of thelr lordshlps who hâve been used, on motions for new trials, to hear 
the judge's notes of the évidence read, probably know well by expérience how 
difficult it Is to sustaln the attention, or coUect the value of particular parts, 
when, that évidence Is long ; and one cannot but feel how much more this 
dithculty must press upon twelve men of the ordlnary rank, Intelligence and 
expérience of common jurymCn. But this is far from ail. The most careful 
note must often fail to convey the évidence fuUy in some of its most im- 
portant éléments — those for which the open oral examlnatlon of the witness 
In présence of prisoner, judge and jury, is justly prized. It cannot give the 
look or manner of the witness; his hésitation, his doubts, his variations of 
language, his confidence or preclpltancy, his calmness or considération; It 
pannot give. the manner of the prisoner, when that has been important, upon 
the statement of auj'thlng of particular moment; nor could the judge prop- 
erly taUe on him to supply any of thèse defects, who, Indeed, wlU not neces- 
sarlly be the same on both trials ; it is, lu short, or it may be, the dead 
body of the évidence, without its splrlt, which Is supplied, when given openly 
and orally, by the ear and eye of those who reeeive it" 
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It is not questioned that it is the duty of a trial judge to be présent 
during ail the stages of a criminal trial. His absence during the ex- 
amination of a witness, during the argument of counsel, or at the hand- 
ing in of a verdict, has been held to constitute réversible error. See 
People V. Blackman, 127 Cal. 248, 59 Pac. 573 ; Thompson v. People, 
144 m. 378, 32 N. E. 968; Ellerbe v. State, 75 Miss. 522, 22 South. 
950, 41 L. R. A. 569. And where a statute required the présence of 
t'wo or more judges at the trial it has been held, as we hâve seen, that 
the absence of one of them when the verdict was received invalidated 
the verdict. Hinman v. People, supra. In the case at bar a judge was 
présent at ail the stages of the trial of the défendant. But the judge 
who thus attended was not the same throughout the trial. Can one 
judge hear the witnesses for the state and another judge by consent 
hear the witnesses for the défense? And can a judge, who has not 
seen and heard ail the witnesses seen and heard by the jury, charge the 
jury, and receive the verdict, and impose sentence if the accused has 
consented to his substitution in place of a judge who began the trial, 
but has been compelied by illness to retire ? 

In the case at bar the substituted judge came into the trial after the 
government had presented the whole of its case. There were 106 wit- 
nesses who testified for the government, and the substituted judge knew 
nothing of thèse witnesses, except as he read their testimony in the 
stenographer's minutes. A trial judge should hâve before him ail the 
évidence that is before the jury, and he does not hâve it ail before him 
if the jury has seen and heard the witnesses give their testimony upon 
the stand, while he has only read it as recorded in the minutes. Wit- 
nesses seen and heard by the jury must be seen and heard by the 
judge. 

From the personal appearance of witnesses upon the stand the jury 
obtained, and the judge did not, what Professor Wigmore calls "the 
elusive and uncommunicable évidence of a witness' deportment while 
testifying." Wigmore's Evidence, § 1395. The demeanor of a witness 
on the stand may be as important as any other évidence in the case. 
The record of this case affords more than one instance where the judge 
frankly stated his embarrassment, due to the fact that he had not 
heard and seen ail the witnesses, and so was unable to rule and to in- 
struct the jury as he otherwise might hâve done. One of the several 
instances of this sort is seen in the foUowing statement made in the 
course of his charge to the jury: 

"Now, I do not propose to comment upon the testimony of indivldual hu- 
iuan beings in this case, and under the circumstances it would be a pièce of 
Judiclal impertinence, because you hâve seen ail the witnesses, and I hâve 
only seen some of them." 

It is the opinion of this court that in a criminal case trial by jury 
means trial by a tribunal consisting of at least one judge and twelve 
jurors, ail of whom must remain identical from the beginning to the 
. «nd. It is not possible for either the government or the accused, or 
for both, to consent to a substitution either of one judge for another 
judge, or of one juror for another jurer. The continuons présence 
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of the same judge and jury is equally essential throughout the whole 
of the trial. 

The conclusion which we hâve reached makes unnecessary the con- 
sidération of other assignments of error. 

Judge WARD, not otherwise dissenting, thinks the motion to dis- 
miss the writ of error should be granted. 

Judgment is reversed, and a new trial is ordered. 



tWITED STATES v. DEBEIJ^ et al. 
(Circuit Court of Appeals, Eighth Circuit. September 29, 1915.) 

No. 4350. 

(SylMbus hy the Court.) 

1. Public Lands <©=3l38— Avoidance of Patent— Title of Puechaser 

Tlie title of a bona fide purchaser of land subséquent to tho issue of the 
patent is superlor to the équitable claim of the United States to avoid 
It for fraud or error In the issue of it. 

[Ed. Note. — ^Por other cases, see Public Lands, Cent. Dlg. § 368; Dec. 
Dig. ®=1S8.] 

2. Equity <S=>138~Complaint— Pbayee in Alternative for Inconsistbnt 

Keliep. 

It Is not a valld objection to a complaint In equity, or to a grant of the 
relief warranted by the proof, that the plaintiff prayed, In the alternative, 
for inconsistent relief as for the avoidance for fraud or error of a patent 
to and a deed of his property, and if, on account of the bona fide purchase 
of it by another in reliance upon the patent and deed, that relief should 
be impossible, for the value or the proceeds of the property. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 319-321; Dec. 
Dig. tS=>138.] 

3. Indians <S=;327— Indian Lands— Suit to Set Aside Patent and Deed— 

Parties. 

The United States may malntain a suit in equity to set aside for fraud 
or error of lavp a patent in fee simple under Aet May 8, 1906, c. 2348, 34 
Stat. 182, 183, and a deed by the Indian allottee, whereby the restriction 
upon the aliénation of the land of the Indiau under the care of the United 
States Is violated or evaded, and the Indian Is not a necessary party to 
such a suit. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. §§ 19, 20; Dec. 
Dig. <S=>27.] 

4. Inuians <S=>15— Inman Lands— Aliénation— Competency oï Allottee— 

"Incompétent and Ikcapap.le." 

An Indian 77 years of âge, who bas never had any property except that 
issued to hini by the United States, who bas never had any business or 
expérience In selllng laud or dlsposlng of the proceeds thereof, or in 
handllng any other property except that issued to him by the govern- 
xnent, who bas no property except 320 acres of land held by the United 
States in ti-ust for him, without power In him to convey it, who has 
drawn his monthly rations from the government for 20 years and is still 
doing so, who is an old-style Indian, who cannot read, or wi-ite, or speak 
the Engllsh language, cannot count mouey, and does not know how many 
cents there are In a dollar, is "incompétent and incapable" to mauage his 
own affalrs within the meaning of the flrst proviso of the amended sec- 
tion in Act May 8, 1906, c. 2348, 34 Stat. 182, 183, aud especlally Is he 

®=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Incompétent to sell and convey hls land and manage and dispose of the 
proceeds thereof. 

It is indispensable to that competency and capability to manage hls 
affalrs which conditions the rlght of the secretary to issue a patent in 
fee simple to an Indian under this proviso that he shall at least hâve 
sufflcient abillty, knowledge, expérience, and judgment to enable hlm to 
conduet the negotiations for the sale of his land, and to care for, man- 
age, invest, or dispose of its proceeds with such a reasonable degree of 
prudence and wlsdom as will be likely to prevent him from losing the ben- 
efit of hls property or its proceeds. 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. §§ 17, 29, 34, 37-44 ; 
Dec. Dig. <S=3l5. 

For other définitions, see Words and Phrases, First and Second Séries, 
Incompétent.] 

5. Public Lands i®=3l09— Issuance of Patent— Question of Fact— Equita- 

ble Kelief. 

Whether or not there Is, at the close of a final trial or hearing before 
the Secretary of the Interior of a crucial question in référence to the 
Issue of a patent to public lands, any substantial évidence to sustain a 
claim or a flnding of fact determiiiative of the issue is in his, and in every 
judlclal and quasi judicial, tribunal a question of law, and an injurious 
error of the Secretary in finally deciding that question présents good 
cause for relief in a court of equity. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 307; Dec. 
Dlg. <©=»109.] 

6. Indians <®=»15, 27— Indian Lands— Patent and Deed— Avoidance in 

Equity— Relief. 

One who, with knowledge of the Incompetency of an Indian for whom 
the United States holds his land in trust, without the power in him to 
alienate it, induces him to sell the land to himself and apply for and ob- 
tain a patent in fee simple for it, and then to convey it to him, wrong- 
fully appropriâtes the land to himself, becomes a trustée de son tort there- 
of and of Its proceeds for the benefit of the Indian, and the United States 
may maintain a suit in equity to set aside, as against him, the patent and 
the deed, and in case the title has passed to an innocent subséquent 
purchaser, to recover of the appropriator the amount he realized from 
the land above the amount he paid for it to the Indian. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 19, 20, 29, 34, 
37-44; Dec. Dig. <S=>15, 27.] 

Appeal from the District Court of the United States for the Dis- 
trict of South Daliota ; James D. Elliott, Judge. 

Suit in equity by the United States of America against E. J. Debell 
and another. From a decree for défendants, plaintifï appeals. Re- 
versed and remanded, with directions. 

See, also, 227 Fed. 771, C. C. A. ; 227 Fed. 775, C. C, 

A. . 

E. W. Fiske, Asst. U. S. Atty., of Sioux Falls, S. D. (Robert P. 
Stevvart, U. S. Atty., of Deadwood, S. D., and George PhiHp, Asst- 
U. S. Atty., of Sioux Falls, S. D., on the brief), for the United States. 

William G. Porter, of Aberdeen, S. D. (E. h. Grantham, of Aberdeen, 
S. D., and Maurice Rose, of Minneapolis, Minn., on the brief), for 
appellee Debell. 

Charles P. Bâtes, of Sioux Falls, S. D. (William A. Schumacher and 
Rexford M. Sheild, both of Sioux Falls, S. D., on the brief), for ap- 
pellee Butterfield. 

<g:;:^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludexes 
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Befofe SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. The United States appeals from a de- 
cree of dismissal of its suit in equity against E. J. Debell and W. H. 
Butterfield to avoid a patent dated February 24, 1908, to Pehinji, a 
Rosebud Sioux Indian of tlie full blood, for a tract of 320 acres of 
land which had been allotted to, and was on February 24, 1908, held 
by the United States in trust for, him without power in him to alienate 
it for 25 years after February 23, 1907, the date of the trust patent tO' 
him of his allotment of this land, and to avoid Pehinji's deed of the 
land to Debell on March 17, 1908, and Debell's deed of the same to 
Butterfield of July 27, 1908. The patent of February 24, 1908, was 
issued under this provision of Act of May 8, 1906, c. 2348, 34 Stat. 
182, 183: 

"Providea, that the Secretary of the luterlor may. In his discrétion, and he 
Is hereby authorlzed, whenever he shall be satisfied that any Indian allottee 
Is compétent and capable of managing his or her atïairs at any time to cause 
to be issued to such allottee a patent in fee simple, and thereafter ail restric- 
tions as to sale, incumbrance, or taxation of said land shall he reiuoved and 
said land shall not be liable to the satisfaction of any debt contracted prior to 
the issuing of such patent." 

The ground of the relief sought, which is set f orth in the complaint, 
is that Pehinji was incompétent and incapable of managing his own 
affairs, that Debell, who was the licensed Indian trader at the agency 
for the Rosebud band of Indians, of which Pehinji was a member, 
W. C. Courtis, the manager of Debell's store at the agency, and Ed- 
ward B. Kelley, the United States Indian agent and superintendent 
of the Rosebud Indian Réservation of the Rosebud band of Indians 
and of Pehinji, knew this f act, but in order to enable Debell to pur- 
chase Pehinji's land at less than its value, they colluded to cause Kel- 
ley to represeiit, and to induce the Secretary of the Interior to believe, 
that Pehinji was compétent and capable of managing his own afifairs, 
and to issue to him his patent in fee simple, that Debell then bought 
the land of Pehinji for $2,000, when it was worth much more, and 
obtained a deed from him therefor dated March 17, 1908, and that on 
July 27, 1908, Debell sold and conveyed this land to Butterfield, who 
knew ail the facts alleged, for the sum of $3,200. In their answers 
Debell and Butterfield denied the incompétence of Pehinji, the collu- 
sion between Debell, Courtis, and Kelley; the misrepresentation to 
the Secretary regarding the competency of the Indian; that the land 
was worth more than $2,000 when Debell purchased it; and Butter- 
field alleged that he bought and paid $3,200 for it in reliance upon tlie 
patent in fee simple and the deed to Debell, without any notice of 
any of the alleged facts pleaded in- the complaint in dérogation of 
Debell's title. Upon the issues of the competency of Pehinji, the 
collusion of Debell, Courtis, and Kelley, the inducement and purpose 
of the représentation of his competency to the Secretary by Kelley, the 
évidence was conflicting, but it was conclusive that Butterfield pur- 
chased the land of Debell and paid $3,200 for it in good faith in 
reliance upon the patent in fee simple to Pehinji, and upon the latter's 
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deed to Debell, and this fact is fatal to the claim to avoid that patent 
and deed as against Butterfield. 

[1] The United States by its acts of Congress empowered the Sec- 
retary of the Interior to consider and détermine whether or not Pehinji 
was compétent and capable to manage his own affairs, and, empow- 
ered him, if he found that he was so compétent, to issue to him a pat- 
ent in fee simple, and the Congress enacted that if he did so, ail re- 
strictions upon the sale and conveyance by Pehinji of this land were 
thereupon removed. The Secretary so found, and issued the patent 
This patent constituted in itself a conveyance of the complète title to 
the land and an adjudication that ail restrictions upon the sale and 
conveyance thereof ,by the patentée were removed. In reliance upon 
that grant and adjudication Butterfield purchased and paid for the 
land, and the United States and ail parties claiming through or under 
it are thereby estopped from assailing the patent or the title under it 
as against such an innocent purchaser. The title of a bona fide pur- 
chaser of land subséquent to the issue of the patent is superior to the 
équitable claim of the United States to avoid it for fraud or error of 
law in the issue of it. United States v. Détroit Timber & Lumber 
Co., 131 Fed. 66S, 677, 6? C. C. A. 1, 10; United States v. Détroit 
Timber & Lumber Co., 200 U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499; 
United States v. Winona & St. Peter R. Co., 15 C. C. A. 96, 109, 67 
Fed. 948, 961 ; Colorado Coal & Iron Co. v. United States, 123 U. S. 
307, 313, 8 Sup. Ct. 131, 31 L. Ed. 182; United States v. Burlington, 
etc., R. Co., 98 U. S. 334, 342, 25 L. Ed. 198; United States v. Cali- 
fornia & Oregon Land Co., 148 U. S. 31, 41, 13 Sup. Ct. 458, 37 L. 
Ed. 354; Wright-Blodgett Co. v. United States, 236 U. S. 397, 402, 
403, 35 Sup. Ct. 339, 59 L. Ed. 637. As the United States was estop- 
ped from destroying or impairing the patent or the title under it as 
against Butterfield, the court was right in its dismissal of the suit 
against him. 

[2] But the United States prayed in its complaint that if Butter- 
field should be found to hâve been a bona fide purchaser, so that the 
patent and the deeds could not be avoided as against him, it recover 
of Debell for the benefit of Pehinji the value of the land, alleged to 
be $4,000, or that Debell be decreed to hold the considération received 
by him from Butterfield in trust for Pehinji, and to pay it to the 
plaintiflf for Pehinji's benefit, and counsel insist that the court below 
erred because it failed to grant any of this relief. This claim is 
sturdily opposed by counsel for Debell on the grounds : (1) That the 
bill is multifarious because Butterfield was not a necessary party to 
the portion of tlie relief now sought, but he was a proper and a nec- 
essary party to the portion of the relief which has heretofore been 
considered, and that is sufficient to warrant his joinder; (2) that the 
claim for conversion and for money had and received are inconsistent, 
and that the daim for an avoidance of the patent and the deeds and 
for money had and received are likewise inconsistent, but it is not a 
fatal objection to the grant of such relief as the court deems just and 
équitable that the plaintiff in a suit in equity prays in the alternative 
for inconsistent relief; (3) that courts of equity hâve no jurisdiction 
of actions at law, and that actions for money had and received and for 
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conversion are actions at lavv, but a plaintiff may maintain a suit in 
equity against a défendant who without right has conveyed his prop- 
erty, or caused it to be conveyed, to himself, or to a third party, to 
compel him to reconvey it, or cause it to be reconveyed, and, if he has 
conveyed it away so that he cannot cause it to be conveyed back, to 
recover of him the amount he, as trustée de son tort, has received for 
it, or to recover the value of it, and if a cause of action in equity is 
established by the proof, and the court of equity is unable effectually 
to grant the relief fîrst prayed, it may grant one of the other prayers 
for relief. Telegraph Co. v. Davenport, 97 U. S. 369, 371, 24 L. Ed. 
1047; Geyser-Marion Gold Min. Co. v. Stark, 106 Fed. 558, 560, 45 
C. C. A. 467, 53 L. R. A. 684. 

While it is true that a complainant may net, in a suit in equity, join 
a cause of action in equity and a cause of action at law, and that 
where his cause of action in equity fails on the proof he cannot recover 
damages or moneys that he might hâve recovered at law, it is also 
true that where the proof sustains the cause of action in equity, but 
the défendant has by his course of conduct rendered the appropriate 
relief first sought ineffective, the chancellor may require him to make 
compensation for his prévention of that relief. Where the primary 
relief sought is the restoration of property and the défendant has 
placed it beyond his and the court's reach, the court may require him 
to pay the value of the property, or the proceeds he received from 
it, because the right to this relief inheres in and grows eut of the éq- 
uitable cause of action which the plaintifF has established. Moreover, 
the right to recover the proceeds springs from the immémorial jurisdic- 
tion of courts of equity to enforce trusts. One who by fraud or wrong 
acquires the property of another thefeby becomes a trustée de son tort 
of that property, and holds it in trust for the owner. If he sells and 
conveys it the owner may successfuUy pursue him in equity as trustée 
for the property, or for the proceeds of it. If, therefore, the proof 
established the plaintiff's cause of action in equity against the défendant 
for the restoration of the land, he cannot escape accounting for the pro- 
ceeds he obtained for the property, or the value thereof, on the ground 
that he placed the land itself beyond the reach of the court. 

[3] Counsel for Debell also contends that the United States was 
not a proper party plaintiff, and that Pehinji was a necessary party. 
But this is a suit to set aside for fraud the removal of the restriction 
on aliénation of the land of Pehinji imposed by the United States 
pursuant to its settled public policy to protect and préserve the prop- 
erty of the Indians, and this case cannot be successfuUy distinguished 
from Heckman v. United States, 224 U. S. 413, 432, 436, 437, 439, 
445, 32 Sup. Ct. 424, 56 L. Ed. 820, Bowling v. United States, 233 
U. S. 528, 534, 34 Sup. Ct. 659, 58 L. Ed. 1080, United States v. Gray, 
201 Fed. 291, 293, 294, 119 C. C. A. 529, and United States v. Fitz- 
gerald, 201 Fed. 295-297, 119 C. C. A. 533, where the rule is estab- 
lished that the United States has the capacity to maintain a suit in 
equity for proper relief in any case in which the restriction upon the 
aliénation of land of an Indian allottee under its care has been trans- 
gressed, and that the allottee is not a necessary party to such a suit. 

[4-6] Finally, counsel insist that, in view of the décision of the 
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court below in favor of his client and of the strong presumption of its 
correctness, tiie évidence in this case fails to establish tlie averments 
that the patent in fee simple was secured and the deed from Pehinji 
was obtained by the fraud and collusion of Debell, Courtis, and Kelley. 
The évidence establishes thèse facts : In 1908 Kelley was the Indian 
Agent and Superintendent, and Pehinji was an Indian of fuU blood 
under his care and supervision. Kelley had been such an agent since 
1905, and knew Pehinji, his character, his capacity, his competency, 
and his situation. Pehinji was 77 years old. The only property he 
had was the 320 acres in controversy. He could not read, or write, or 
speak, the English language, his testimony was taken through an inter- 
préter, and the évidence shows that his conversations with varions par- 
ties which are detailed in the testimony were conducted through an in- 
terpréter. He lived with his son about 11 miles from the agency, and 
drew monthly rations from the governmen^ for his support, and had 
donc so for 20 years. Debell had been the licensed Indian trader at 
the agency for many years. He was well acquainted with Pehinji, 
knew his character, capacity, and situation. Pehinji testified that 
Kelley came out where he was living and told him that he had to sell 
his land; that he could get ail the money that was coming to him and 
put it out at interest; that he could eat off of half of it and let the 
other half out at interest, and that the part laid out at interest would 
go on to his children and grandchildren ; that some time after this 
conversation Tod Smith, an employé of Debell, came out where he was 
living with a wagon, told him that Debell had sent for him — 

"that he [Debell] had worked to get this up for you through the làwyer, and 
If you do not do thîs, get this up he would — you would hâve some mlshap or 
something happen to you, or some mlshap or somethlng terrible come to you — ■ 
that something would happen to me, or mlshap, or get myself iuto trouble be- 
cause he had a hard time to get that thing through, through the lawyer." 

Tod Smith brought Pehinji to Debell's store at the agency in the 
wagon. Pehinji testified that Debell talked to him through an inter- 
préter, and said to him : 

"I will help you out and you will eat off the $2,000 and you will get the rest 
when the patent comes, but I do not know how much that will be." 

He testified that Debell then wanted him to touch the pen, but he 
told him: 

"No, I don't want to touch the pen hère, and the only place we touch the 
pen is over to the agent's office ; that we had better go over to the office and I 
will touch the pen there. Capt. AUison spoke up and says that would not 
make any différence if you touch the pen a hundred Urnes. Then I says: 
'You are after this pièce of land yourself, and I do not want to do anything on 
the sly. We had better go over to the office, and I will touch the pen there.* 
Then I knew he was going to possess the land, so I touched the i^en there in 
the store. • * * They sent an order over there on the other store, and 
the other storekeeper brought the patent down there, and they gave him about 
§22 for brlnging It down. Then of course It was In his possession, and that 
is how I touched the pen." 

He testified that he never went to school; that no one ever taught 
him to count money; that he did not know the names of the months; 
that he did not know how many acres there are in a quarter section. 
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nor hpw many cents there are in a dollar ; and that ail he received for 
the land was $2,000, and he did net get the rest ; that he knew when 
he touched the pen the land was gone, and he could not get it back. 
On cross-eîçamination by counsel for Debell he testified that he re- 
ceived the $2,000 in smaller amounts in cash, through orders on De- 
bell to pay to others, in a saddle, in two horses, and in a sheep-lined 
coat ; that he knew when he touched the pen that was the sale of the 
land to Debell, and he was to get $2,000, but he understood he was 
to get more ; that he knew Debell was going to take it, although he 
did not give it to him ; that Debell was determined to take possession 
of the land, while he did not really want to let it go ; that he did not 
sell it ; that he knew Debell was to take it, and that is the reason he 
did not say anything; that he received $2,000, but expected more; 
that Debell told him that when the deed should corne he was going to 
get a pile of money; that Pebell said he was going to get a big pile, 
his arms full. Kelley testified that he never went to Pehinji, never 
had any such conversation as Pehinji related, never coUuded with De- 
bell or Courtis to get the patent in fee simple, or to defraud Pehinji 
of his land ; that Pehinji's ability to look after his own affairs virould 
be rated f air at that time ; that he would know he was selHng the land 
and making application for the patent. On cross-examination he tes- 
tified that he knew nothing about the sale to Pehinji until recently; 
that he knew Debell f rom 1905 to 1909, that he once recommended him 
for Indian trader, and stated he was dealing fairly with the Indians, 
and that he still thinks so. Debell testified that Pehinji came to him 
to sell the land ; that he never urged or solicited him to do so ; that 
he did not remember very much of the conversation; that he offered 
him $2,000 for it, and Pehinji took it and was satisfied; that the same 
day he signed the deed he was paid the money; that he could not 
remember how much money Pehinji received at the time the deed was 
made, but Pehinji always knew he could get it; that he bought the 
land when Pehinji signed the deed; that he might hâve been in and 
talked it over with him a few days before. 

The date of the deed and the date of its acknowledgment is March 
17, 1908. On the account book of Debell Pehinji is credited with 
land $2,000 under date of January 8, 1908, and under the same date 
he is charged with cash order to Mrs. Flood $50, and one cowboy sad- 
dle $50, and the sum of the items charged against him upon this ac- 
count, from day to day between January 7, 1908, and March 17, 1908, 
is $476.50. Debell testified that he made the entries in this account 
himself ; that they are on the book of original entry ; that he kept 
bocks of account; that sometimes he made entries when the transac- 
tion occurred, and sometimes he did not, but that he set it down at 
the time in Pehinji's case. When his attention was subsequently called 
to the date January 8, 1908, of the crédit of the $2,000 for the land 
and of the charge of $50 for Mrs. Flood, and to the date March 17, 
1908, of the deed and of its acknowledgment, he testified that he was 
not sure about the books speakihg the truth as to the dates; that he 
knew there wasn't any money paid until he got the deeds ; and that 
he could not give any explanation of the appearance of thèse items 
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dated back to January 8; 1908. He testified that he never had any talk 
with Kelley before he obtained Pehinji's deed about buying the land, 
or about Pehinji's application for his patent in fee simple, and that 
Pehinji was compétent and capable to manage his affairs. On re- 
direct examination by his counsel he testified that he thought the entry 
of the crédit of $2,000 under date of January 8,^1908, was put in 
there at the time the deed was executed on March 17, 1908. 

Mrs. Flood testified that she received $50 at the store of Debelt 
before the patent was delivered; that she did not get any money be- 
fore the deed was delivered ; that she thought she received the money 
in January, but that she could not remember in what month the deed 
or the patent was delivered; that the patent from the government to 
Pehinji was taken to Debell's office after the deed was made; that she 
was at Debell's store once with Pehinji; that she signed the deed as 
a witness ; that that was the time that 'Tod Smith went after the old 
man to his place and brought him back there and asked her over to 
Debell's ; that Debell wanted to know why he did not take his patent 
to Debell's. That Pehinji thought he could sell it and do better, be- 
cause he was not getting enough ; that Debell told him he had bought 
the land already, and he could not take it to any one else. 

Courtis, the notary who took the acknowledgment of Pehinji's 
deed, testified that the date of the deed and that of the acknowledg- 
ment were put in on March 17, 1908, when it was executed ; that 
he was employed by Debell; that he sent Tod Smith for Pehinji; 
that Mrs. Flood and Tod Smith were présent; that the deed was 
executed before the patent was delivered ; that Pehinji and Debell 
had a talk about the sale of the land which he heard prior to March 
17, 1908; that he heard Debell offer Pehinji $2,000 for the land at 
that previous talk ; that he was not sure whether or not Mrs. Flood 
was présent at that time; and that he thought Pehinji was capable 
of managing his affairs. 

William F. Schmidt, issue clerk under Kelley, testified that he 
knew Pehinji, that he was incompétent to attend to his affairs, and 
that it was part of his duty as issue clerk "to list ail the noncompe- 
tent Indian lands for sale." 

Charles L. Davis, spécial Indian agent inspecting, testified that he 
became acquainted with Pehinji in April, 1909, while engaged in in- 
vestigating sales of Indian lands; that he took two statements from 
him ; saw him in Aberdeen in 1909, and heard him testif y in this case ;. 
and that he deemed him incompétent. Maj. J. B. Woods is the suc- 
cessor of Kelley as Indian agent. He testified that he first saw 
Pehinji in 1909; that he had known him about a year at the time 
he was testif ying ; that he had talked with him at différent times ; 
that his conversations were through an interpréter; that he is one of 
the old-style Indians, entirely uneducated ; that he cannot speak, read, 
or Write, the English language; and that he does not believe he was 
compétent or capable of managing his own affairs in 1908. Many 
witnesses testified relative to the value of the land in March, 1908, 
and their estimâtes varied from $2,000 to $4,000, but the weight 
of the évidence was that the land was worth about $2,000. 
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It will be remembered that Kelley's account book shows a crédit 
to Pehinji of $2,000 on account of land on January 8, 1908, and the 
charge to him of $50 for Mrs. Flood on that day; that she testified 
she thinks she received this $50 in January, 1908; that Debell tes- 
tified that he made the entries of the transactions in Pehinji's ac- 
count at the times they occUrred, although he subsequently testi- 
fied otherwise in an attempt to square his testimony with the theory 
that Pehinji's deed was executed in March, 1908; and that he paid 
Pehinji nothing until after the exécution of the deed. Now on the 
next day after the date of the entries of January 8, 1908, on January 
9, 1908, Pehinji's application for his patent in fee simple, addressed 
to the Commissioner of Indian Affairs, is dated at the Rosebud Agency 
and signed by Pehinji's mark, and under the same date Kelley wrote 
this letter addressed to the Commissioner : 

"Sir: Inclosed herewith Is the trust patent to the allotment of Pehinji or 
Tellow Hair, together with his application for a patent in fee simple in lieu 
thereof. Yellow Hair Is an honest, deserving and good old Indian of full 
blood. He is and bas been for years a faithful friend of the government and 
I consider him worthy to be intrusted with a patent in fee simple, and I 
therefore reeommend that his request be granted." 

On this letter the Secretary of the Interior caused the patent in 
fee simple, dated February 24, 1908, to be issued to Pehinji and that 
patent was first delivered to him, as his receipt to Kelley proves, on 
April 28, 1908, more than a month after his deed is dated. There 
is other évidence in the record in this case, but it is not of sufficient 
materiality to modify the resuit which that which bas been recited 
must induce. 

The strong presumption in favor of the finding of the court below 
bas received considération and due weight in this case. In view 
of that presumption and finding, the évidence in this record bas been 
read and re-read. It has received délibération and méditation. The 
resuit is that it has led the court to thèse conclusions: In January, 
1908, the United States had decided in February, 1907, that Pehinji 
was incompétent and incapable to manage his own afïairs and 
especially to manage the sale and the care and disposition of the pro- 
ceeds of the sale of his land, and that he would be thus incompétent 
for 25 years from that date, and it had issued its trust patent and 
agreement dated on that day to hold his land for him and his heirs 
during that time. The légal presumption was that that décision was 
just and right and that he was less compétent in 1908 than he was in 
1907, for he was 76 years of âge when his trust patent was issued. 
An Indian 17 years of âge, who has never had any property except 
that issued to him by tlie United States, who has been under the 
charge and care of an Indian agent, who has never had any business 
or expérience in selling land, or caring for or disposing of the pro- 
ceeds thereof, or in handling any other property except tlie small 
amounts issued to him by the government to sustain lif e, who has 
no property except 320 acres of land held by the United States in 
trust for him, without power in him to alienate it, who has drawn 
his monthly rations from the government for 20 years and is still 
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doing so, who cannot read, or write, or speak, the English language, 
cannot count money, and does not know how many cents there are 
in a dollar, is incompétent and incapable of managing his own affairs 
within the meaning of the first proviso of the amended section in Act 
May 8, 1906, chapter 2348, 34 Stat. 182, 183, and especially is he 
incompétent to sell and convey his land and to care for, manage, and 
dispose of the proceeds thereof. In the year 1908, Pehinji was such 
an Indian, and Debell and Kelley knew it, and knew that he held his 
iland without the power of aliénation. On'January 8, 1908, Debell 
had conceived the scheme to buy Pehinji's land for $2,000 by in- 
ducing him to apply for and induce the Secretary of the Interior 
to issue to him a patent in fee simple for it on the ground that he 
was compétent, and to induce Pehinji to convey the land to him 
when he knew that the issue of the patent and the conveyance of 
the land to him would be a défiance of the settled policy of the 
United States to préserve the land of such Indians for their benefit, 
and a wrongful évasion of the restriction on aliénation to which Pe- 
hinji and the land were subject. He carried this scheme out. On 
or about January 8, 1908, he induced Pehinji to make a void agree- 
ment with or a deed to him to convey the land to him for $2,000, 
He induced Pehinji to apply for his patent in fee simple on the hext 
day thereafter in order to carry out this scheme. On the same day 
Kelley, the Indian agent, sent Pehinji's application to the Commis- 
sioner of Indian Affairs, with his statement that Pehinji was "worthy 
to be intrusted with a patent in fee simple, and I therefore recom- 
mend that his request be granted," and induced by that statement, 
and without other évidence of the competency or capacity of Pehin- 
ji, the Secretary caused the patent to be issued. 

Counsel for Debell argue that Kelley did not represent to the Secre- 
tary by his letter that Pehinji was compétent or capable to manage 
his own affairs. He stated that Pehinji "was worthy to be intrusted 
with a patent in fee simple," and he stated this in order to induce 
the Secretary to issue one, when the only condition on which he could 
lawfully issue one was that Pehinji was compétent and capable of 
managing his own affairs, and the Secretary was the quasi judicial 
tribunal in which the power was vested and upon which the duty 
was imposed to hear and consider the évidence and adjudge the issue 
whether or not this condition existed. The Secretary decided on this 
représentation — and that fact raises a perfect cause of action in equity 
— to set aside the patent as against Debell, who knew the incompetency 
of Pehinji, whether Kelley's letter was or was not a représentation 
of his competency. If it was the former it was a fraudulent repré- 
sentation, for Kelley could not hâve failed to know that Pehinji was 
incompétent, and the United States had the right to the avoidance of 
the patent by the proper court of equity as against Debell. If it was 
the latter, then there was no substantial évidence of Pehinji's compe- 
tency before the Secretary, and his adjudication without substantial 
évidence to sustain it was an error of law which likewise vested iii 
Pehinji and in the United States a cause of action in equity to avoid 
the patent in fee simple upon that adjudication. Whether or not there 
227 F.-49 
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is, at the close of a final trial or hearing of a crucial question in réf- 
érence to the issue of a patent to public lands before the Secretary, 
any substantial évidence to sustain a claim or a finding of f act in sup- 
port of feuch a claim is in his, and in every judicial and quasi judicial, 
tribunal a question of law, and an injurious error of law of the Sec- 
retary when finally deciding such a question présents good ground for 
relief in equity. Howe v. Parker, 190 Fed. 738, 746, 111 C. C.' A. 
466, and cases there cited. Theré can be, however, no real doubt that 
Kelley meant by his letter that Pehinji was compétent and capable to 
manage his own affairs, and especially to manage the sale of his land 
and the disposition of its proceeds, and that the Secretary so under- 
stood his meaning. 

Counsel for Debell contends that the Commissioner of Indian Af- 
fairs declared that the test to détermine whether or not an Indian was 
compétent and capable to manage his affairs, and especially to sell and 
convey his land and care for and manage the proceeds thereof under 
the act of Congress to which référence has been m.ade, was not 
whether he was compétent to manage them with some reasonable de- 
gree of prudence and care, but whether or not he would know what 
he was doing when he should make a deed, and whether or not he would 
be aware that when he once parted with his property by executing 
his deed he could not recover it again, and counsel argues that by 
that test Pehinji was compétent. If the Secretary of the Interior de- 
termined the competency of this Indian by any such test, he committed 
another error of law, for a person might know he was making a deed 
to his property, and that after he made and delivered the deed he 
could not regain his property, and yet be utterly incapable of manag- 
ing his affairs, the sale of his property, or the care or disposition of 
the proceeds. It is indispensable to that competency and capability to 
manage his affairs which conditions the right of the Secretary to issue 
a patent in fee simple to an Indian under the first proviso of section 
6 in chapter 2348, 34 Stat. 182, 183, that he shall hâve at least suffi- 
cient ability, knûwledge, expérience, and judgment to enable him to 
conduct the negotiations for the sale of his land and to care for, man- 
age, invest, and dispose of its proceeds with such a reasonable degree 
of prudence and wisdom as will be likely to prevent him from losing 
the benefît of his property or its proceeds. 

Either before or after the issue of the patent in fee simple Debell 
induced Pehinji to convey the land to him, and between January 7, 
1908, and July, 1908, paid him, in various amounts of money, goods 
and moneys pâid out on his order, sums which aggregated $2,000. 
On July 27, 1908, he conveyed this land to Butterfield, and received 
$3,200 therefor. Knowing, as he could not hâve failed to know, that 
Pehinji was incompétent and incapable of managing his own affairs, 
and especially of selling his land and managing the proceeds thereof 
with any reasonable degree of wisdom or prudence, and that the pat- 
ent in fee simple and the deed to him were evasive violations of the 
settled policy of the nation to préserve and protect incompétent In- 
dians from the conveyance or loss of their property, of the acts of 
Congress which évidence this policy, and of the express restriction on 
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the aliénation of this land, Debell, by the procurement of this deed, 
made a wrongful appropriation of Pehinji's land to himself, which 
constituted him a trustée de son tort of that land for Pehinji, and 
vested in Pehinji and in the United States a cause of action in equity 
to avoid the deed as to Debell, or to recover from him the proceeds 
he received from this trust property. As the avoidance of the deed 
and the patent would be ineffectuai, the United States was entitled to 
the recovery of the proceeds. Debell received $3,200 on July 27, 1908, 
for Pehinji's land, but he had paid to the latter, on account of his deed, 
$2,000, which Pehinji used as he saw fit. He v/ho seeks equity must 
do equity. The conveyance to Debell was voidable, but it was not void 
because the United States had issued to Pehinji its patent in fee sim- 
ple. A just and careful administration of the law with référence to 
the issue of this patent by the United States and its refusai to issue 
the patent in fee simple undoubtedly would hâve prevented the con- 
summation of the scheme of Debell and the making of the deed of 
Pehinji, and, in view of ail the facts and circumstances of this case, 
the équitable and just measure of the recovery from Debell is deemed 
to be the amount he realized from the transaction, less the amount he 
paid to Pehinji, which is $1,200, and interest thereon from July 27, 
1908. 

The decree of dismissal of this suit must therefore be reversed, and 
the case must be remanded to the court below, with instructions to 
render a decree to the effect that, as against Debell, the patent in fee 
simple and the deed of Pehinji be set aside, and that the défendant 
Debell pay to the United States, within 60 days after the entry of the 
decree, $1,200 and interest thereon from July 27, 1908, and lie costs 
and disbursements of the suit, and that if he fail to pay thèse amounts 
within that time, the United States hâve judgment and exécution to 
enforce their collection, but that, as against Butterfield and ail parties 
claiming by, through, or under him, the patent in fee simple and the 
deed of Pehinji are valid and conclusive, that the notice of lis pendens 
in this suit be canceled, and that the complainant is entitled to no relief 
as against Butterfield. The decree may also contain such other provi- 
sions not inconsistent with the views expressed in this opinion as the 
court below may deem fit; and it is so ordered. 



UNITED STATES V. DEBELL et aL 

(Circuit Court of Appeals, EIghth Circuit September 29, 1915.) 

No. 4352. 

Indians iS=»15 — Lands — Fbaudulent Acquisition tbom Allottee. 

Wliere, througli misleading représentations made by an Indian agent act- 
Ing in tbe interest of a would-be purchaser, tbe Secretary of the Interior 
was led to believe tbat an Indian allottee was compétent and capable of 
managing her own affairs, and caused to be issued to her a patent in fee 
simple, as authorized by Act May 8, 1906, c. 2348, 34 Stat 182, whereas sUe 
was in fact wholly incompétent, and spld the land for much less than its 

£=:>For other cases eee same toplc & K£Y-NUMBER in ail Key-Numbered Cigests & Indexe* 
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value to such purcliaser, who sold and conveyed It to an Innocent purcîias- 
er, the United States Is entltled to a decree against the flrst purchaser for 
the différence between the amount he paid and the f air value of the land 
for the beneflt of the allottee. 

[Ed. Note.— For other cases, see Indlans, Cent. Dlg. §§ 17, 29, 34, 37^4; 
Dec. Dig. ®=>15.] 

Appeal from the District Court of tlie United States for the Dis- 
trict of South Dakota ; Jas. D. Elliott, Judge. 

Suit in equity by the United States against E. J. Debell, WilHam 
H, Lynn, and Royal Mutual Life Insurance Company. Decree for 
défendants, and complâinant appeals. Reversed. 

See, also, 227 Fed. 775, C. C. A. . 

E. W. Fiske, Asst. U. S. Atty., of Sioux Falls, S. D. (Robert P. 
Stewart, U. S. Atty., of Deadwood, S. D., and George Philip, Asst. 
U. S. Atty., of Sioux Falls, S. D., on the brief), for the United States. 

William G. Porter, of Aberdeen, S. D. (E. L. Grantham, of Aber- 
deen, S. D., and Maurice Rose, of Minneapolis, Minn., on the brief), 
for appellees Debell and Royal Mut. Ins. Co. 

Charles P. Bâtes, of Sioux Falls, S. D. (William A. Schumacher and 
Rexford M. Sheild, both of Sioux Falls, S. D., on the brief), for ap- 
pellee Lynn. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORNi Circuit Judge. This is another case wherein, as in 

United States v. Debell and Butterfield, 227 Fed. 760, C. C. A. , 

a patent in fee simple and a deed to Debell were procured for land 
theretof ore held in trust for Big Old Woman, a Rosebud Sioux Indian 
of the full blood. The United States brought suit to set aside the 
patent, the deed to Debell, and subséquent deeds through which the 
land was conveyed to William H. Lynn, a bona fide purchaser for 
value who on June 18, 1909, mortgaged it for $2,500 to the Royal 
Mutual Life Insurance Company, a bona fide mortgagee. 

There were two acts of Congress under which the land of an In- 
dian allottee which was held in trust for him or her by the United 
States with no power of aliénation in him or her might be sold and 
conveyed, Act of May 8, 1906, 34 Stat. c. 2348, pp. 182, 183, which 
provided that whenever the Secretary of the Interior should be 
satisfied that any Indian allottee was compétent and capable of man- 
aging his or her afïairs he might cause a patent in fee simple to be 
issued to him or her, and thereafter ail restrictions on his or her 
aliénation of the land should be removed, and Act of March 1, 1907, 
34 Stat. c. 2285, p. 1018, which provided that any noncompetent In- 
dian to whom a patent containing a restriction on aliénation had been 
issued for an allotment of land might sell or convey ail or any part 
of such allotment on such terms and subject to such conditions as 
the Secretary of the Interior should prescribe, and that the proceeds 
derived therefrom should be used for the benefit of the allottee under 
the supervision of the Commissioner of Indian Affairs. The re- 
sponsibility for the care, management, and disposition of the proceeds 
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of the sale under the former act was in the Indian allottee free from 
ail restraints. The responsibility for the care, management, and dis- 
position of the proceeds of the sale under the latter act was in the 
Cornmissioner of Indian Afïairs, and it was his duty to see that they 
were applied to the use and benefit of the allottee in such a way as in 
his judgment would most conduce to his or her support and comfort. 
Big Old Woman had ail the characteristics of the native Indians. 
She could not read or Write the English language. She had never 
conducted any business or done anything of that nature, except that 
she tanned and painted bufifalo hides many years before the transac- 
tions hère in question. She had never lived among the white people. 
She drew her monthly rations from the government, and had done 
so for 20 years. She had a son who had been an Indian police- 
man, and she had a daughter, and she lived a part of the time with 
one and â part of the time with the other. She knew nothing about 
the value of land or of money, was 83 years old, blind, continually 
sick, and in her dotage. It was the duty of the Indian agent Kelley 
to make and keep rolls or lists of the noncompetent land of the 
Indians. This duty had been imposed by him upon Mr. Schmidt, the 
issue clerk at the agency, and Schmidt had enrolled or listed the 
land of Big Gld Woman as noncompetent land. On May 15, 1908, 
she presented an application to sell 160 acres of this land as a non- 
competent Indian under the Act of March 1, 1907. In that applica- 
tion she averred that she was unable, by reason of old âge and in- 
firmity, being 80 years old, to improve or cultivate the land or use 
it advantageously for the support of herself, for which it was needed, 
and she agreed that the proceeds of the land should be placed to her 
crédit in some bank, subject to her check for amounts not exceeding $10 
per month when approved by the agent or other officer in charge, and 
for sums exceeding $10 per month upon the approval of the Com- 
missioner of Indian AfFairs. Schmidt posted the requisite notice of 
this application, and he never knew that there was any application 
for or recommendation of a patent in fee simple of this land until 
the patent was received from Washington in September, 1908. Mean- 
while, on June 1, 1908, Kelley, the Indian agent, wrote the Corn- 
missioner that he sent him the trust patent and an application of 
Big Old Woman for a patent in fee, and that he recommended that she 
be granted such a patent. He failed to state in his letter that she was 
compétent to manage her own afïairs, or any facts indicating such 
competency, and the Cornmissioner on June 11, 1908, wrote a letter 
to him, in which he called his attention to this fact and requested him 
"to make an additional report relating to her competency." This was 
Kelley's answer: 

"Sir: I hâve the honor to acknowledge receipt of office letter 'Land' 37571- 
1908, B. S. S., Subject: — Asks information as to competency of an Indian. 

"Big Old Woman or Two Eagle Is a very respectable old woman, livlng with 
her son and his family, formerly a policeman on this réservation. They are 
well to do people, able to manage their own affaira and take care of them- 
selves. Big Old Woman is gettlng inflrm, and as she is asking for a patent lu 
fee for only part of her allotment, I respectfuUy recommend that her request 
be granted, as I am satisfied she will never be without a means of support" 
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The conclusion of the court from the évidence is that Big Old 
Woman was incompétent and incapable to manage her own affairs, and 
especially to sell her land and to manage, invest, and dispose of its 
proceeds with any reasonable degree of prudence, care, or judgment, 
and thèse evasive letters of the Indian Agent leave little doubt that 
he knew that fact, but, evading a direct answer to the question 
about her competency, was recommending and endeavoring to pro- 
cure a patent in fee simple in violation of the policy, the législa- 
tion, and the express restriction on aliénation of this land which it 
was his duty to enforce. He succeeded. A patent in fee simple for 
the land in controversy was issued dated September 8, 1908. About 
September 22, 1908, Debell went to Big Old Woman, about 16 miles 
from the agency, gave her $50, promised to pay her $1,500 for the 
land, and caused her to touch the pen to her mark on a deed from 
her to him of the 160 acres in controversy for the considération of 
$1,500, according to the récital in the deed. This $1,500 was nearly 
ail paid out by him, according to his account book, between September 
14, 1908, and April 16, 1909. About the latter date an investigation 
of this transaction was commenced, and thereafter Debell paid the 
son of Big Old Woman $1,000 more, making $2,500 in ail for the 
land. The défense upon which counsel seem to rely much is that Big 
Old Woman verbally gave this land and its proceeds to her son and 
daughter, and authorized the son to sell it for her, that he conducted 
the negotiations with Debell for the sale, and that he was présent 
consenting when Debell caused Big Old Woman to touch the pen 
upon her mark on the deed. But the prohibition of the aliénation of 
her land by this incompétent Indian woman as imperatively forbade 
its aliénation to or for the benefit of her son as it did to or for the 
benefit of any other person. Nor did the son's consent to or par- 
ticipation in the transaction in the least relieve it of the vice of an 
évasion or violation of the policy and the législation against aliénation 
and the express restriction thereof. It was net the consent of the son 
of Big Old Woman, but the consent and authority of the United 
States, honestly secured upon a présentation of the actual facts of 
the case, that was indispensable to the validity of the patent in fee and 
the subséquent deed to Debell. It is useless to recite more of the 
évidence or to discuss it. It is sufificient to say that it has convinced 
the court that the patent in fee simple was obtained by représenta- 
tions which, though not literally false, were intended to, and did, mis- 
lead and deceive the Secretary into issuing a patent in fee simple to 
an incompétent Indian woman, in the belief that she was compétent, 
that Kelley and Debell knew that this woman was incompétent, and 
that the patent to her was an évasion or violation of the restriction on 
the aliénation of her land, and that the United States is entitled to 
the same measure of relief granted in the case of United States v. 
Debell and Butterfield, to the opinion in which référence is hère made 
for the rules and principles of equity and their application to the 
facts which hâve led the court to this resuit. Debell sold the land 
on February 2, 1909, for $4,000, he paid $2,500 for it, and the United 
States may recover the différence, $1,500 with interest. Let the 
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decree below be reversed, and let a decree be rendered in favor of 
the United States in the form prescribed in the case of Debell and 
Butterfield. 



UNITED STATES v. DEBELL et al, 

(Circuit Court of Appeals, Bighth Circuit. September 29, 1915.) 

No. 4351. 

1. Indians (g=>15 — Lands — Fbaudtjlent Peoctjrbment fbom Allottee. 

Evidence considered. and held to sliow that a fee-simple patent for an 
Incompétent Indian woman allottee was fraudulently procured by the 
Indian agent and another, for the purpose of obtaining her land, but 
that the deed from her was executed before the issuance of the patent, 
while she still held under the trust deed with restrictions against aliéna- 
tion, and was therefore void. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37-^4 ; 
Dec. Dlg. ®=»15.] 

2. Indians ®=»15 — Suit to Oancel Conveyancb by Allottee — Conditions 

To Géant of Relief. 

Although the land was still owned by the fraudulent purchaser, the 
action of the Department in granting the application for the fee-simple 
deed without due investigation at least eontributed to the Illégal trans- 
action, and before the United States Is entitledto a cancellatlon of the 
patent and deed, It shoii U be required to refund the money pald for 
the land by such purchaser. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 17, 29, 34, 37-44 ; 
Dec. Dig. ®=>15.] 

3. United States <®=»144 — Suits in Equitt bt — Conditions to Gbant ov 

Eblief. 

A court of equity may condition its grant of relief to the United States 
by such requlrements as may be just and équitable, although those re- 
quirements may not be enforeeable in any other way. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 142; Dec. 
Dig. <©=»144.] 

Appeal from the District Court of the United States for the District 
of South Dakota; Jas. D. Elliott, Judge. 

Suit in equity by the United States against E. J. Debell and W. C. 
Courtis. Decree for défendants, and complainânt appeals. Reversed. 

See, also, 227 Fed. 771, C. C. A. . 

E. W, Fiske, Asst. U. S. Atty., of Sioux Falls, S. D. (Robert P. 
Stewart, U. S. Atty., of Deadwood, S. D., and George PhiHp, Asst. 
U. S. Atty., of Sioux Falls, S. D., on the brief), for the United States. 

William G. Porter, of Aberdeen, S. D. (E. L,. Grantham, of Aber- 
deen, S. D., and Maurice Rose, of Minneapolis, Minn., on the brief), 
for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. This is a suit of the same character 

as that in United States v. Debell and Butterfield, 227 Fed. 760, 

C. C. A. , in which the opinion is filed herewith. The act of Con- 

^=^For other cases see same toplc & KBY-NUMBSR in ail Key-Numbered Digests & Indexes 
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gress and the principles and rules of equity which condition the dis- 
position of this suit are the same as those that were décisive of that 
case, and référence is made to the opinion therein for them, and for 
the views of the court relative to their application to cases of this 
character. This case différa from that in the fact that there is hère 
no bona fide purchaser from Debell, and he still holds the land, a 
half section, which Clown Woman, a Rosebud Sioux Indian of the 
full blood, owned in 1907 and '908 without the power of aliénation, 
and which the United States was then holding in trust for her for 25 
years from July 1, 1901, pursuant to the provisions of a trust patent 
which had been issued to her on that day. 

[ 1 ] An extended récital of the évidence in this case will be omitted 
because the review of the évidence in the opinion in the suit against 
Debell and Butterfield sufficiently discloses the views of the court 
relative to the burden, character, and sufficiency of proof in such 
cases. In this case the évidence upon the question of the competency 
and capability of Clown Woman to manage her own affairs, and es- 
pecially-to sell her land and care for and manage the proceeds thereof, 
on the question of the time when her deed was signed and deUvered 
by her, on the question of the knowledge of Debell and Courtis of her 
incompétence and of their intent to procure the patent, in fee simple 
and to obtain her deed in violation or évasion of the policy and légis- 
lation restricting the power of incompétent Indians to sell and con- 
vey their lands, and on the question of the value of the land when they 
obtained her deed was conflicting. It may be said in passing, however, 
that the issue relative to the value of the land is not determinative in 
this case. If it were so, the évidence upon that issue is insufficient to 
prove that the land was of greater value than the $2,000 which Debell 
paid to Clown Woman for it. The chief piirpose and main object of 
the restriction upon aliénation is not to prevent the incompétent Indian 
from selling his land for a price too low, but to prevent him from sell- 
ing it at ail, to the end that he shall be prevented from losing, giving 
away, or squandering its proceeds and thus be lef t dépendent upon the 
government or upon charity for his support. The évidence in this case 
clearly proves that Clown Woman gave away or in other ways so dis- 
posed of the moneys she received for her land that she lost the benefit 
of the greater portion of its value, and is left penniless. 

We return to the évidence. It established thèse facts conclusively : 
Clown Woman was about 67 years old in 1907. She held her land 
under a trust patent dated July 1, 1901, with no power to alienate it 
ùntil July 1, 1926. She was a widow. Her husband had died about 
15 years prior to 1907. She had the usual characteristics of the native 
Indian woman. She had never attended a school, she could not read 
or Write the English language, she could speak or understand but few 
English words, and her conversations with Debell were conducted 
through an interpréter. She could count silver money, but could not 
count paper money. She did not know the names of the months. She 
drew her rations from the government monthly, and had done so for 
many years. Her application for a patent in fee simple was dated 
June 1, 1907. It was written by Debell, and was accompanied with a 
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certificate that she had made no contract to sell her land in case a pat- 
ent in fee simple was granted to her, which was verified before Courtis 

her 

on June 1, 1907, They were signed, "Heokawin or Clown Wonian X," 

mark 

and ail of this signature but the mark was written by Debell. Kel- 
ley, the Indian agent, sent thèse papers to the Commissioner of Indian 
Afïairs and a patent in fee simple to Clown Woman was issued Mardi 
23, 1908, but it was not delivered to her until May 9, 1908. 

Upon the account book of Debell there are entries made by him 
personally under the dates February 17 and February 18, 1908, of a 
crédit to Clown Woman "By land deposit 2,000" and of débits of sev- 
eral items aggregating $723.40, one of which is "Cash 400." Clown 
Woman deeded her land to Courtis, but Courtis subsequently deeded 
it to Debell, who they testified paid to Courtis whatever he had paid 
for it. They testified that Courtis gave Debell $400 in paper money, 
and Debell paid Clown Woman $400 in silver money when she signed 
the deed, and that later Debell paid back to Courtis what he had ad- 
vanced, and completed the payment of the $2,000 to Clown Woman. 
The fact is conclusively established that whenever Clown Woman 
signed the deed to Courtis, Debell gave her a big bag of silver money, 
which amounted to $400. The deed and its acknowledgment, which is 
signed by Debell, bear the date March 31, 1908, and Courtis conveyed 
the land to Debell by a deed dated January 5, 1909. The issue whether 
the deed was signed and delivered to Clown Woman on February 17 
or 18, 1908, when Debell's entries on his account book charge the 
payment of the $400 to Clown Woman and crédit the $2,000 to her 
-for the land deposit, or when the deed and acknowledgment bear date, 
is of some importance because, if at the former date, the restriction 
on aliénation was then actually and apparently complète, the deed was 
void, and it passed no title to Courtis or Debell. Monson v. Simon- 
son, 231 U. S. 341, 34 Sup. Ct. 71, 58 L. Ed. 210: Moffat v. United 
States, 112 U. S. 24, 5 Sup. Ct. 10, 28 L. Ed. 623; lowa Land & 
Trust Co. v. United States, 217 Fed. 11, 13, 133 C. C. A. 121. Debell 
testified that the entries in his account book under the dates Febru- 
ary 17th and 18th were made about the time the deed was signed, but 
that the dates were wrong; that the deed was signed the day it bore 
date, but he could not account for the dates of the entries on the book. 
Debell and Courtis testified that the deed was signed after the patent 
was issued, but before it was received by Clown Woman. Courtis 
testified that he negotiated the purchase from Clown Woman. The 
witnesses to the deed, Louise Flood and Charley No Heart, testified 
that the talk whiph resulted in the sale and the signing of the deed 
by Clown Woman was conducted by Debell and Clown Woman, and 
that the only persons présent were Debell, Clown Woman, No Heart, 
and Louise Flood, who acted as interpréter. Acts often speak louder 
and more truthfully than words. Personal interest, time, the inter- 
vening considération of other matters dim and sometimes modify the 
memory, but the written record of the transaction made at the time 
when no motive to cause it to speak otherwise than the truth existed, 
is generally correct and, once made, never changes itself, It requires 
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a great stretch of faitli to believe that Courtis purchafeed this land of 
Clown Woman, gave Debell $400 or $600 in paper money, and in con- 
sidération thereof Debell paid lier on behalf of Courtis $400 or $600 
in silver money for the land, and then portrayed that transaction by 
en tries made by himself personally in his books of account by a 
crédit to Clown Woman of $2,000 land deposit and a charge of $400 
or $600 cash against her and in his favor. Why did he not make no 
entry at ail if he had no interest in the purchase, or if he made any 
entries why did he not charge Courtis with the $400 or $600 in silver 
paid to Clown Woman and crédit Courtis with the $400 or $600 in 
paper money which he had received from him? It requires still 
greater credulity to believe that the deed was not signed and delivered 
until March 31, 1908. Ail the witnesses agrée that it was signed and 
delivered at the time the $400 was paid to Clown Woman. In view 
of the fact that Debell credited Clown Woman on his account book 
with the $2,000 land deposit and charged her with the $400 and with 
other items in February, 1915, and of ail the évidence in the case rela- 
tive to this subject, the court has reached the conclusion that Clown 
Woman signed her deed and delivered it to Debell in February, 1908, 
and that the date of the deed and the date of the acknowledgment 
were subsequently inserted therein. 

The application for the patent in fee simple which Debell wrote 
and Clown Woman signed by her mark stated that she had 18 head 
of horses and 60 head of stock cattle, and that her former husband 
had taught her the ways of the white people. Kelley, sending the 
application to the Commissioner, wrote : "The statements set f orth 
in her appHcation are true in every respect, and I respectfully recom- 
mend that she be granted a patent in fee simple." She had no horses 
and just three cattle. She lived with her son, was drawing monthly 
rations from the government, and, as her son testified, eating off 
them. She had done no business or work for 15 years except to make 
a few moccasins and sell them for a little spending money. It can- 
not be that Debell or Courtis or Kelley did not know that the state- 
ments in tlie application were untrue, and that Clown Woman was 
incompétent and incapable of managing her own affairs, and especially 
of selling her land and managing its proceeds with any substantial de- 
gree of prudence or wisdom. Confidence in thèse conclusions is much 
confirmed by the f acts that it was the duty of the Indian agent to list 
or enroll ail the land of noncompetent Indians as noncompetent land ; 
that Act of March 1, 1907, 34 Stat. c. 2285, p. 1018, provided that 
the Secretary might authorize the sale of such land, but that the pro- 
ceeds of such sales should not be paid to the noncompetent Indian to 
dispose of as he chose, but that the Commissioner of Indian Afïairs 
should hold them and apply or supervise the application of them to 
the best interest of the Indian; that the land of Clown Woman had 
been enrolled or listed in the Indian agent's office as noncompetent 
land by the issue clerk to whom Kelley had deputed the duty of deter- 
mining the character and listing such lands ; that Clown Woman had 
made an application for a sale of her land as noncompetent land un- 
der this act of March 1, 1907, and a notice thereof had been posted 
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at the agency bef ore the patent in fee simple was issued ; and that 
Kelley so 'conducted the proceedings for that patent that the issue clerk 
in charge of the noncçimpetent land had no notice or knowledge of 
them until after the patent had been received at the Indian agency. 
The court is unable to resist the conclusion that Clown Woman was 
incompétent and incapable of managing her own affairs, and especially 
of selling her land and caring for, managing, and disposing of its pro- 
ceeds vvithin the meaning of the first proviso of Act May 8, 1906, c. 
2348, 34 Stat. 182, 183 ; that Debell, Kelley, and Courtis could not 
hâve been ignorant of this fact when they procured the patent and 
when the deed was obtained f rom Clown Woman ; that Debell and 
Courtis with knowledge of this fact caused or aided Clown Woman 
to procure the patent in fee simple on false représentations, and in- 
duced her to convey her land to Courtis, and through him to Debell, 
in violation or illégal évasion of the restriction on its aliénation, the 
policy and the législation of the nation for the purpose of preventing 
incompétent Indians from parting with their land and for the purpose 
of protecting and preserving their property and its proceeds for their 
use and benefit. 

[2, 3] A single question remains. Should the United States be per- 
mitted to recover this land without refunding to Debell the $2,000 
he paid to Clown Woman for it? While it is true that the United 
States is not liable for malfeasance or misfeasance of its officers or 
servants, it is also true that a court of equity may condition, and ought 
to condition, its grant of relief by such requirements as are just and 
équitable, although those requirements may not be enforceable in any 
other way (Farmers' Loan & Trust Co. v, Denver, L. & G. R. Co., 126 
Fed. 46, 51, 60 C. C. A. 588, 593); that the equities of the United 
States appeal to the conscience of a chancellor with the same, but with 
no greater or less, force than those of a private corporation or in- 
dividual in like circumstances (State of lowa v. Carr, 191 Fed. 257, 
266, 1 12 C. C. A. 477, 486) ; that they are governed by the same équita- 
ble rules and principles ; that he who seeks equity ought to do equity ; 
and that a court of chancery may vary, qualify, restrain, and modify 
the remedy it applies so as to do equity and avoid inequity to mutual 
and adverse daims and to the substantial rights of the parties. Jones 
V. Missouri Edison Electric Co., 144 Fed. 765, 781, 75 C. C. A. 631. 
The action of the United States in issuing the patent in fee, action 
which a reasonably watchful and just administration of the law would 
hâve prevented, certainly assisted, if it did not invite, the acts of De- 
bell and Courtis, and it undoubtedly resulted in Debell's payment of 
the $2,000 to Clown Woman, which he would otherwise hâve retained. 
Clown Woman used part of that money for her own benefit and sup- 
port, and she gave part of it to others. The United States ought to 
hâve sold her land under the act of March 1, 1907, and to hâve held 
the proceeds of that sale in trust, and to hâve expended, or caused 
them to be expended, for her support and comfort. A considération 
of ail the facts and circumstances surrounding this case, in the light 
of the principles and rules of equity to which référence has been made, , 
(eads the court to the conclusion that the avoidance of the patent, the 
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deed to Courtis, and the deed to Debell shovild be conditioned by the 
repayment to Debell of the $2,000 he paid to Clown Woman for this 
land, and upon that condition the patent and the deeds should bé set 
aside. 

The decree below must therefore be reversed, and the case must be 
remanded to the district court, with instructions to render a decree 
to the effect that on condition that the United States pays to Debell 
the sum of $2,000 within three months'after the entry of the decree, 
the patent to Clown Woman, her deed to Courtis, and Courtis' deed 
to Debell be set aside and held for naught; that in case the $2,000 
is not thus repaid, the land in controversy be sold at public sale, after 
due notice, under the direction of the court; that the parties to this 
suit and ail persons claiming under them be thereby estopped from 
claiming this land, and that the title thereto be confirmed in the pur- 
chaser at the sale; that $2,000 of the proceeds thereof be paid to De- 
bell and the remainder thereof be paid to the United States and held 
and applied by it to the use and benefit of Clown Woman and her 
heirs in the same way that it would hâve been held and applied if 
those proceeds had been realized from the sale of the land as non- 
competent land, pursuant to the provisions of Act of March 1, 1907, 
34 Stat. c. 2285, p. 1018, and that the défendants pay the costs of 
this suit. The decree may contain such other provisions, not incon- 
sistent with the views expressed herein, as the court below may deem 
proper. 



COLUMBIA DIGGER CO. v. SPARKS et al. 

(Circuit Court ol Appeals, Nlnth Circuit November 8, 1915.) 

No. 2560. 

1. Pkincipal and Sueety <S=>113 — Righxs of Suebtt — Application oï Pay- 

MENTS. 

Suretles on the statutory bond of a contractor for a public improve- 
meiit, conditioned for the faithful performance of the contract and the 
payment of ail clalms for labor and materlals, hâve the right to hâve 
payments madé by the contractor to a materlalman, from proceeds of 
the contract applied in payment for material furnished under such 
contract and are not bound by an application of such payments to a pre- 
existlng Indebtedness. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 
235-239; Dec. Dlg. ®=3ll3.] 

2. Courts <S=»365 — Fédéral Coxjbts — Following State Décisions. 

A fédéral court should not refuse to foUow a rule establlshed by the 
Suprême Court of a state on the falth of whlch the parties presumably 
contracted, unless that rule is agalnst the very decided weight of au- 
thority. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 950, 952, 955, 
969-971; Dec. Dlg. <S=>365. 

Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union 
& Planters' Bank of Memphls v. City of Memphis, 49 C. C. A. 468; Con- 
verse V. Stewart, 118 C. C. A. 215.] 

Rudkin, District Judge, dissentlng. 
^=»For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests Se Indexes 
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In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Action at law by the Columbia Digger Company against M. R. 
Sparks and C. A. Blurock. Judgment for défendants, and plaintiff 
brings error. Affirmed. 

The plaintiff in error commenced an action against the défendants In error 
to recover the sum of $6,189.88 alleged to be due for crushed rocli which It had 
furnished to certain contractors in a public improvement in the city of Van- 
couver, Wash. ; the défendants In error having been the sureties on the 
bond given by the contractors in pursuance of the provisions of chapter 6, 
title 8, Remington & Ballinger's Annotated Code and Stâtutes of Washington. 
It was alleged in the answer of the défendants In error that an agreement 
had been entered into between the plaintiff In error and the contractors to 
the efCect that the money received from time to tlme by the contractors upon 
the estimâtes of the city englneer was to be applied upon a previous unseeur- 
€d Indebtedness of the contractors to the plaintiff in error, and that the plain- 
tiff In error would look to the sureties for the material furnished for the 
Improvement, and that such agreement was without the knowledge or con- 
sent of the sureties, and that payments from time to tlme were made to the 
contractors by the city, based upon the englneer*s estimâtes, and that the 
contractors paid the money so received by them from the dty to the plain- 
tiff in error, and that the sum so received was in excess of the cost of the 
material furnished by the plaintiff In error, which was used in the improve- 
ment of the Street. Thèse allégations were denled by the plaintiff in error. 
Upon the Issues presented, a jury trial having been waived, the court made 
findlngs of fact, the substance of which are as foUows: 

That the contractors furnished a bond as required by the provisions of the 
law of Washington above referred to, and that the défendants in error were 
the sureties on such bond ; that the contractors abandoned the contract, and 
the sureties were required to and dld complète the improvement; that whlle 
the contractors were engaged In carrylng ont the contract they purchased 
from the plaintiff In error crushed rock amounting to the sum of $6,852.38; 
that after entering into the contract the contractors entered into an ar- 
rangement with the Vancouver Trust & Savlngs Bank, of Vancouver, Wash., 
whereby the monthly estimâtes comlng from sald Improvement were asslgned 
to sald trust and savlngs bank, and in considération thereof the trust and 
savings bank advanced money from time to tlme to the contractors for the 
•carrylng out of sald contract, and for the payment of labor and material used 
und expended in the Improvement ; that the money received from the improve- 
ment by the sald trust and savings bank, and by it paid to the contractors 
and to their credltors, was a sum far- in excess of the value and cost of the 
■material furnished by the plaintiff In error and used in the improvement ; 
that the trust aild savings bank paid to the plaintiff In error a sum In excess 
of the amount due the latter for the crushed rock furnished by it, and 
which was used in maklng the Improvement; that the money so paid to the 
plaintiff in error was money which was paid hy the trust and savlngs bank 
.against the estimâtes for the Improvement as the work progressed; that 
estimâtes were furnished by the city englneer, and the money paid to the 
plaintiff In error through the trust and savings bank was reallzed from the 
work and Improvement on account of which the défendants in error were 
sureties, and were the same moneys for the collection and payment of which 
the sureties were obligated; and that the amount thus paid to the plaintiff 
In error by the trust and savlngs bank from money earned for Improvement 
was In excess of the material furnished by the plaintiff in error and used in 
maklng the improvement. 

From thèse flndlngs of fact the court concluded that the money so re- 
ceived by the plaintiff in error from the dty of Vancouver should be applied 
in payment for the material furnished by It and used in the improvement; 
that the plaintiff in error bas received from money earned In maklng the 



782 227 FEDERAL EBPORTEK 

Improvement a sum în excess of the material fumlshed and used In the 
i mprovement, and thereby plaintiff in error's clalm is liquidated. A judgment 
was entered for the défendants in error for costs. 

■ R. R. Giltner, Russell E. Sewall, and Guy C. H. Corliss, ail of Port- 
land, Or., for plaintiff in error. 

Miller & Wilkinson, of Vancouver, Wash., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
In determining the nature of the obligation of the sureties upon the 
bond the court below followed the décision of the Suprême Court of 
Washington in Crâne Co. v. Pacific Heat & Power Co., 36 Wash. 95, 
78 Pac. 460. The court in that case had under considération the pro- 
visions of a bond given under the same statutory provisions as was 
the bond in the case at bar. The court held that where a surety Com- 
pany guarantees the faithful performance of a contract pursuant to 
the statute for the benefit of laborers and materialmen, and the con- 
tractor pays money received upon the contract to a party who fur- 
nished material for the improvement, and to whorn the contractor was 
also indebted upon an old or unsecured account, the surety is not 
bound by an application of the money to the old account, but is entitled 
to hâve the same applied on the contract in discharge of its liability. 
Said the court: 

"The ^tna Indemnity Company did not undertake to secure the payment 
to the respondent of any old claiius which were then due and unsecured, or 
any clalms other than the one which was the subject of the contract." 

It is urged that Crâne Co. v. Pacific Heat & Power Co., 36 Wash. 
95, 78 Pac. 460, so followed and applied by the court below, is against 
the weight of authority. It is of course the gênerai rule, as stated in 
30 Cj'c. 1228, 1233, and cited by the plaintiff in error, that a debtor 
paying money to his créditer has the primary right to direct the 
application of the payment, and that if he fail to make spécifie appro- 
priation thereof the créditer may apply the payment to either of two 
or more debts which are ov^fing to him from the debtor. But in 32 
Cyc. 171, another doctrine is expressed which is directly applicable 
hère. It is this : 

"Where a surety has become responsible for the payment of money by the 
principal, and the latter receives money under his contract, wUich he pays 
over, the créditer or obligée has no rlght to apply such payments in any other 
way than to the relief of the surety." 

To sustain the contention that Crâne Co. v. Pacific Heat & Power 
Co. is against the weight of authority, three cases are principally 
relied upon : Merchants' Ins. Co. v. Herber, 68 Minn. 420, 71 N. W. 
624; Bankers' Surety Company of Cleveland, Ohio, v. Maxwell, 222 

Fed. 797, C. C. A. ; People v. Powers, 108 Mich. 339, 66 N. 

W. 215. The Minnesota case announces the gênerai rule that a surety 
cannot direct the application of payments made by a principal to 
ànothet", and that he is bound by any application made by the principal 
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and the créditer, or either of them ; but the court goes on to say that 
this rule applies only to cases where the principal makes the payment 
from funds which are his own, free from any equity in favor of the 
surety to hâve the moriey applied in payment of the debt for which 
he is liable, and that where there is a spécial equity in favor of the 
surety the latter is entitled to hâve the money applied according to 
that equity. If, as we hold, there was in the case at bar an equity 
in favor of the sureties to hâve the money applied in payment of the 
liabilities incurred by the contracter under the contract, the décision 
in the Minnesota case is authority in support of the doctrine last 
cited from Cyc. rather than against it. In Bankers' Surety Co. of 
Cleveland v. Maxwell there was no discussion of the question of the 
équitable rights of a surety in the application of payments. What 
the court held was that where one has funds in his hands belonging 
to a party who is indebted to him, a portion of which is secured and 
a portion unsecured, in the absence of a spécial direction from the 
debtor as to how the application should be made, he may apply such 
funds to the payment of his unsecured claim. 

But the case principally relied upon is People v. Powers. In that 
case it appears that the bond was one to secure the payment by a 
paving contracter and subcontractors for ail labor performed and 
mater ial furnished upon a contract let by the city for the improvement 
of a Street. The court held that the liability of the sureties on such a 
bond was net affected, as against the claim of a materialman, by the 
tact that the latter had received payment for an antécédent indebted- 
ness against the contracter eut of funds realized by the latter under 
his contract. It would seem that the conclusion of the court was 
principally influenced by the peculiar provisions and terms of the 
bond. Referring to cases cited to the Contention that the payment of 
the antécédent debt was inéquitable, the court said that thèse cases dif- 
f ered from the case at bar for the reason that in the cases cited : 

"There was privity of contract between the sureties and the obligée, and 
the bond upon its face undertook that the contract should be performed. 
By accepting it the obligée was in duty bound not to vary the contract in such 
a way as to increase the liability of the sureties." 

And the court said that in the case of People v. Powers then under 
considération, there was no actual privity of contract between the 
contracter and the sureties, unless the statute can be said to create one 
by requiring the bond, which was evidently intended for the former. 
In that respect People v. Powers differs from the présent case, in that 
the sureties in the latter not only undertook and covenanted that the 
contractors should faithfully perferm their contract, and should pay 
ail claims for labor or work or material on account of subcontractors, 
materialmen, laborers, and contractors fumishing labor and material 
under said contract, but they covenanted with the city that the con- 
tractors should well and faithfully perferm ail the covenants and 
conditions in said contract, thus evidencing that "privity of contract 
between the sureties and the obligée" which was said to be lacking in 
People V. Powers. 
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The doctrine so announced in 32 Cyc. 171, and Crâne Co. v, Pacific 
Heat & Power Ce, is fully sustained by United States v. American 
Bonding & Trust Ce, 89 Fed. 925, 32 C. C. A. 420, a case in which 
the Circuit Court of Appeals for the Fourth Circuit held that, where 
a firm supplied a contractor with materials for work, with reliance 
on the security furnished by the contractor's bond which was condi- 
tioned on fuU payment for work and materials, and payments were 
made by the contractor to the firm but were applied on a pre-existing 
debt, the firm could not recover on the bond. A similar state of facts 
existed in the case at bar for Hackett testified that he came to Van- 
couver and learned of the bond, and that the sureties were responsible, 
and that, relying upon the faith of the bond, he sold the material, and 
that he had an understanding with Rector that the plaintiff was to be 
paid for the material as the money was received from the city. In 
Bross V. McNicholas, 66 Or. 42, 133 Pac. 782, Ann. Cas. 1915C, 1272, 
the court said : 

"While the authorities are not in harmonious accord, we think that, as a 
gênerai proposition, the surety cannot direct the application of payments made 
by the •principal and the créditer, or elther of them. However, this rule is 
applicable solely in those cases where the principal makes the payment from 
funds which are his own and are free from any equity in favor of the 
surety to hâve the money applied in payment of the debt for which the surety 
Is liable ; but where the spécifie money paid, or property delivered to the 
creditor, is the ideutical money or property for the payment and delivery of 
which the debtor and his surety obllgated themselves by the contract and 
vindertaking, the surety is not bound by an application of the money or prop- 
erty to some other debt for which the surety Is not liable. In such cases the 
surety is equitably entitled to hâve the money paid, or the property delivered, 
applied to the payment of the debt or the liquidation of the contract for 
which he is liable." 

So in Crâne Bros. Mfg,. Co. v. Keck, 35 Neb. 683, 53 N. W. 606, the 
court held that : 

"While as beween the debtor owing several debts and his creditor, where the 
former, at the tlme of payment -of a sum of money, fails to désigna te the debt 
on which It is to be applied, the latter may do so, yet there is an exception to 
this rule, as where the money was received by the debtor from a third party 
whose property would be liable for the debt in case the money was not applied 
upon the third party's liability." 

In First Nat. Bank v. City Trust, Safe Deposit & Surety Co., 114 
Fed. 529, 52 C. C. A. 313, this court affirmed the équitable rule, which 
in its principle is applicable to the case at bar, that the claim and eq- 
uity of the surety in the fund to be created arises when he enters into^ 
the contract of suretyship, and that subséquent to that date the con- 
tractor lias no power to create a lien upon the payments to be made 
by the city and to make it paramount to the lien of the surety. 

[2] This review of the authorities shows that the décision in Crâne 
Co. V. Pacific Heat & Power Co. is not against, but is in accord with, 
the weight of authority. Not only that, but it announces a sound doc-, 
trine, which, in justice, should be appHed to ail such contracts as that 
which is herèunder considération. That doctrine has become the 
settled rule in Washington, and the sureties on the contract in ques- 
tion had the right to rely upon it as the law of that state, and we may 
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assume that they did so when they became sureties upon the contract. 
A fédéral court ought not to upset the rule thus established by the 
Suprême Court of a state for the guidance of its own citizens, unless 
that rule is against the very decided weight of authority. In Détroit 
y. Osborne, 135 U. S. 492, 498, 10 Sup. Ct. 1012, 1013 (34 L. Ed. 260), 
it is said: 

"There should be, In ail matters of a local nature, but one law within the 
state ; and that law is not what thls court mlght détermine, but what the 
Suprême Court of tbe state bas determlned." 

And in Equitable Life Assurance Soc. v. Brown, 213 U. S. 25, 44, 
29 Sup. Ct. 404, 410 (53 L. Ed. 682), the court said : 

"The décisions of the highest court of New York are therefore binding upon 
tbis court as to the meaning and effect of the charter of the défendant, and 
as it is a New York company, and tbe contract is a New Yorlc contract, exe- 
euted and to be carried out therein, its meaning and construction, as held by 
the highest court of the state, will be of most persuasive influence, even if 
not of binding force." 

The judgment is affirmed. 

RUDKIN, District Judge (dissenting). Reduced to its simplest 
form, the question before the court is this: A firm of contractors en- 
ters into a contract with a municipal corporation for the improvement 
of one of its streets, and exécutes the customary statutory bond, con- 
ditioned for the payment of claims for labor and material. A material- 
man fumishes material to the contractors, a part of which is used in 
this Street improvement, and a part is otherwise used or disposed of. 
The contractors make payments from time to time to the mater ialman, 
without any désignation or application of the payments so made, and 
the materialman, without notice or knowledge of the source from 
which the contractors received their money, applies the payments on 
account of the material which was not used in the street improvement. 
I say without notice or knowledge of the source from which the 
money came, because notice is neither alleged in the answer, nor found 
by the court, and the pleadings and findings must support the judg- 
ment. Under thèse facts the court holds that payments thus made 
and applied by the creditor must now be reapplied on account of ma- 
terial used in the street improvement and secured by the bond. 

From this conclusion I feel constrained to dissent. If the material- 
man had notice or knowledge that the money received from the con- 
tractors came from the city contract, there would be some equity and 
justice in requiring it to apply the payments on the account secured 
by the bond ; and some of the authorities so hold, notably the Suprême 
Court of the state of Washington, as appears from the case of Crâne 
Co. v. Pacific Heat & Power Co., 36 Wash. 95, 78 Pac. 460, cited in 
the majority opinion. If the case stopped hère, I might acquiesce in 
the judgment, although I do not concède that the ruling is supported 
by the weight of authority. In People v. Power, cited in the majority 
opinion, the statute was the same, the bond was the same, and the 
facts were the same, yet the court upheld the right of the creditor 
to apply the payments as he chose, for reasons which I deem unahswer- 
227 F.— 50 
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able. In the Bankers' Surety Case, from the Fourth Circuit, the law 
was the same, and the f acts were even stronger in f avor of the surety 
than hère, for there the employé, who was seeking to recover on the 
bond, himself drew the money which he applied on a pre-existing debt, 
and therefore had full knowledge of the fact that the money came 
from the government contract. The fact that the court in that case 
was content to rest its décision on an elementary principle of law does 
not detract from the weight of the authority, unless that principle was 
misapplied. There is a direct analogy between an action on a bond 
of this kind and a mechanic's lien case, the bond taking the place of 
the lien, and the surety taking the place of the owner. And if the sure- 
ty has a right to insist that money paid by the city shall be applied 
on claims secured by the bond, the owner of a building has an equal 
or even greater right to insist that money paid by him shall be applied 
on claims for which his property is liable ; but the rule of law is other- 
wise : 

"Where the lien claimant at the time of receivlng a payment from the 
owner or the contracter has other claims against the person by whom such 
payment is made, the effect of the paymont upon the lien dépends upon 
whether the payment was applied to the Uenable claim, and the application of 
such payments Is governed by the gênerai raies on the subject. If the debtor 
applies the payment, his application governs; but if he does not do so, the 
créditer may apply the payment on whichever debt he chooses, and if he applies 
it to a debt other than the one for which the lien is claimed, as he is entitled 
to do, the payment does not discharge or reduce the lien." 27 Cyc. 294, and 
cases cited. 

But, whatever the rule may be, where the créditer has notice of the 
source from which the payments came, the rule is well settled that 
in the absence of such notice he may apply the payments as he chooses, 
and his application will govern. Such should be the law. The con- 
tractor is not required to pay over the money received from the city 
to laborers or materialmen by either the statute or the conditions of 
the bond. He is left at liberty to conduct his own business in his 
own way. The money received on the contract is his to apply or spend 
as he chooses. It was conceded on the argument that the contractors 
might hâve applied the money received from the city in payment of 
their private debts, other than the secured debt, and that the sureties 
could not complain. It was likewise conceded that, if the contractors 
owed the plaintiff in error the unsecured debt only, they might pay 
that debt, and the plaintiff in error might accept the payment with full 
knowledge of the fact that the money was received from the city con- 
tract. But because the plaintiff in error happened to hold two claims, 
instead of one, it is denied that privilège. 

The décision of the majority exhibits a tender regard for the rights 
of sureties, but a woeful disregard for the obligation of private con- 
tracts. It places restraints on the free use and exchange of money 
which hâve not heretofore received judicial sanction. In that respect 
it stands unsupported and alone. In Crâne Ço. v. Pacific Heat & 
Power Co., supra, the answer alleged that at the time of the applica- 
tion of the payments the creditor knew that the money came from 
the board of directors of the school district on account of the school 
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contract, which was secured by the bond there in suit. True, the opin- 
ion seems to attacb no importance to that averment; but the ruling 
of the court was explained in Hughes & Ce. v. Flint, 61 Wash. 460, 
112 Pac. 633, where the same principle was involved. In the latter 
case, speaking through Mr. Justice Chadwick, the court said: 

"In Craue Co. v. Pacific Heat & Power Co., 36 Wash. 95 [7S Pac. 460], It 
was held that the answer of a surety, alleging that plaintiff haù received and 
credited money paid on a partieular contract, kiwirmig Us source, to other ac- 
couuts, stated a défense ; and, further, that knoiving the source of the pay- 
ment the materialman could not apply payments under the gênerai rule to the 
préjudice of a surety on the contractor's bond. In principle that case is like 
unto this. ïhe right to apply the payments to the older or other accounts 
was denled, because the lien claimant had notice that the money was paid on 
the contract which the surety company had undertoritten. The owner of 
land, who lets a contract for the érection of a building upon it, is an invol- 
untary debtor, made so by the terms of a statute; and where he has made a 
payment on hls contract, and the amount thereof has passed to the mateiial- 
man having notice of the contract, and the source of the payment, or the 
payment being made by check bearing words which Import an equity in the 
drawer, so as to exempt it from the provisions of the Negotlable Instruments 
Act, equity and fair dealing demand that the owner should net be made to 
pay his debt over again." 

It will thus be seen that the créditer is only denied the right to ap- 
ply payments where he has àctual notice of the source from which the 
money came. It is apparent from the opinion in United States v. 
American Bonding & Trust Co., 89 Fed. 925, 32 C. C. A. 420, also, 
that the créditer had notice that the money came from the government 
contract. Besides, there were many equities in that case in favor of 
the surety that are not found in this record, and, as already stated, 
in a later case from the same court, a différent conclusion was reached 
under facts similar to those presented in the case at bar. Under the 
décision of the majority, if a materialman furnishes material to a con- 
tractor who is constructing différent buildings subject to the lien laws 
of the state, or différent public works secured by bond as in this case, 
he must, before accepting a payment, inquire where his debtor re- 
ceived the money. This would ordinarily be deemed an impertinence 
at best, but even the impertinence will not avail ; for, under the ruling 
of the majority, ail payments must be applied on the secured claims 
under an inexorable rule of law. 

I think I hâve shown that the décision of the majority is not in 
harmony with the décisions of the Suprême Court of the state; but, 
even if it were, the question hère involved is one of gênerai law, which 
must be decided the same way by this court in every case, whether 
the question arises in an action on a bond given under the fédéral stat- 
ute or under the statute of one of the states. In my opinion the spécial 
fîndings disclose no défense to the action, and the judgment should be 
reversed. 
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ISBELL T. UNITED STATES. 

(Circuit Court o£ Appeals, Eighth Circuit. November 13, 1915.) 

Ko. 42T0. 

(Syllahus hy the Court.) 

1. Cbiminal Law ©=31036 — Pbesbktation for Kevikw — Sufficienct of Evi- 

dence — Request fob Dieected Verdict. 

A request l>y a défendant at the close of the évidence for a directed 
verdict in his favor présents to the trial court for décision the question 
of law Viffaether or uot there is any substantial évidence to sustain a 
verdict against him, and no farther spécification to the trial or the ap- 
pellate court of the basis of the request is requisite to a review by the 
appellate court of the refusai of the request on the ground that there 
waa no such évidence. 

[Ed. Note.— For other cases, see Criminai Law, Cent. Dig. §§ 1631-1640, 
2639-2641 ; Dea Dig. <S=»1036.] 

2. Cbiminal Law >©=753, 1159 — Direction of Verdict — Décision on Appeal 

— Evidence. 

Evidence of facts as consistent with innocence as with guilt is insuffl- 
cient to sustàin a conviction. Unless tliere is substantial évidence of 
facts which exclude every other hypothesis but that of guilt, it is the 
duty of the trial judge to instruct the jury to return a verdict for the 
accused ; and where ail the substantial évidence is as consistent with in- 
nocence as with guilt, it is the duty of the appellate court to reverse a 
judgment against hinu 

[Ed. Note.— For other cases, see Criminai Law, Cent. Dig. §§ 1713, 1727- 
1739, 3074-3083 ; Dec. Dig. (S=>753, 1159.] 

3. Indians <S=»38 — Inteoducinq Liqcok into Indian Countby — Sufficienot 

OF Evidence. 

Introducing Intoxicating liquor into that part of Oklahoma that was 
formerly the Indian Territory from without the state, in violation of Act 
March 1, 1895, c. 145, 28 Stat. 693. Evidence considered, and held in- 
suliicient to sustain a conviction. 

[Ed. Note.— Por other cases, see Indians, Cent. Dig. §§ 22, 64, 66; Dec. 
Dig. <@=38. 

Introducing intoxicating ilquors into Indian country, see note to Joplin 
Mercantile Co. v. United States, 131 C. O. A. 171.] 

Carland, Circuit Judge, dlssentlng In part. 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Thomas Isbell was convicted of unlawfully introducing liquor into 
what was formerly the Indian Territory, and brings error. Reversed 
and remanded, with directions to grant new trial. 

William P. Thompson, of Vinita, 0kl., for plaintifï in error. 
D. H. Linebaugh, U. S. Atty., of Muskogee, Okl., and George Mil- 
ler, Jr., Asst. U. S. Atty., of Eufaula, Okl. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. The défendant below, Thomas Isbell, 
was indicted, convicted, and sentenced to imprisonment for two years 

<g=>For other cases ses same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & ludexef 
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and to pay a fine of $100 for introducing from without the state of 
Oklahoma into that portion of that state which was formerly the 
Indian Territory one quart of whisky and wine, in violation of the 
Act of Congress of March 1, 1895, 28 Stat. c. 145, p. 693. He assigns 
as error, among other things, that the court below refused his request, 
at the close of ail the évidence, that it instruct the jury to return a 
verdict in his favor. 

[1] Counsel for the United States meet this complaint with the 
contention that it présents no question for review because defendant's 
counsel failed to state any spécifie ground or reason for a directed 
verdict in his favor and quote thèse words as from the opinion of 
this court in Horn v. United States, 182 Fed. 721, 105 C. C. A. 163: 

"Where no ground Is assignée! in the trial court as a basis for tlie direction 
«f an acquittai, an assignment based on the overruling of the request therefor 
may be disregarded on appeal." 

A careful reading of that opinion, how^ever, fails to disclose that 
statement, or any décision to that effect. What was said on that sub- 
ject was in thèse words : 

"At the close of ail the testlmony, each of the défendants requested the 
court to direct the jury to return a verdict in his favor, which request viras 
denied and an exception saved. No ground was assigned, or suggestion made, 
as a basis for this request. The assignment of error based upon this ruling 
is that the court erred in overruling this request. The attention of the trial 
court not having been called to any ground upon which the request was made, 
this assignment might well be disregarded for this reason alone. It is urged, 
however, in behalf of each défendant, that there is no testimony that would 
warrant a verdict against hlm, or sustaln one if found, and that a verdict 
should hâve been directed in his favor for this reason. In view of this the 
testimony hus been considered." 

The court then proceeded through seven pririted pages to state and 
review the testimony and declared its conclusions in thèse words : 

"A careful and patient considération of the entire testlmony. In the light of 
the objections urged against its sufflciency forces the conclusion that it would 
hâve been error to hâve withdrawn it from the considération of the jury, 
and that it is amply sufflcient to sustain the verdict against each of the de- 
fendants. There was no error, therefore, in denying the requests for an in- 
structed verdict in their favor." Horn v. United States, 182 Fed. 721, 730- 
737, 105 C. C. A. 163. 

Thus it appears that the court did not consider, détermine, and 
adjudge that an assignment of error based on the overruling of a 
request for a directed verdict might be disregarded on appeal where 
no ground for the request was assigned in the trial court, and it did 
not base its judgment against the plaintiflfs in error upon that ground. 
On the other hand, it considered the alleged error in denying the re- 
quests, defeated the plaintiffs in error on the ground that the requests 
were rightfuUy refused, and its remark that, "the attention of the 
trial court not having been called to any ground upon which the re- 
quest was made, this assignment might well be disregarded for this 
reason alone," was not a décision of the question it suggests on which 
the judgment of the court in any degree rested, but a mère dictum, 
which, in the félicitons language of Chief Justice Marshall, "ought 
not to control the judgment in a subséquent suit when the very point 
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is presented for décision." Cohens v. Virginia, 6 Wlieat. 264, 398, 5 
L. Ed. 257; King v. Pomeroy, 121 Fed. 287, 294, 58 C. C. A. 209. 
That remark is not, therefore, controlling in this case, in which the. 
very point must necessarily be decided, and we proceed to its consid- 
ération. 

At the close of the évidence in every trial by jury the question of 
law, not whether the weight of the évidence sustains the claims of 
the plaintiff or the défendant, but wliether or not there is any sub- 
stantial évidence to sustain the claim of the plaintiff, necessarily and 
unavoidably arises, and the duty rests upon the trial court to direct a 
verdict for the défendant if there is no such évidence. Brady v. 
Chicago G. W. Ry. Co., 114 Fed. 100, 105, 52 C. C. A. 48, 52, 53, 
57 L. R. A. 712; Cole v. German Savings & Loan Soc, 124 Fed. 113, 
121, 122, 59 C. C. A. 593, 601, 602, 63 L. R. A. 416; St. Louis Cordage 
Co. V. Miller, 126 Fed. 49S, 508, 61 C. C. A. 477, 490, 63 L. R. A. 551 ; 
Chicago Great Western Ry. Co. v. Roddy, 131 Fed. 712, 713, 65 C. 
C. A. 470, 471 ; Western Union Tel. Co. v. Baker, 140 Fed. 315, 319, 
72 ce. A. 87, 91; First Nat. Gold Min. Co. v. Altvater, 149 Fed. 
393, 397, 79 C. C. A. 213, 217; Missouri Pac. Ry. Co. v. Oleson, 213 
Fed. 329, 330, 130 C. C. A. 31,' 32. 

A request by the défendant for a directed verdict as necessarily and 
unavoidably présents this question of law to the mind of the trial 
judge for décision and to the mind of every lawyer within hearing of 
the request. No statement to the court that the ground of it is the 
absence of substantial évidence to sustain the plaintiff's cause of ac- 
tion could call that ' ground more f orcibly to its attention than the 
request itself, because that is the ground vi^hich first occurs to the 
mind and on which such a request is ordinarily based. It has been 
the practice of this court and of other appellate courts for many years 
to treat a request for a directed verdict for a défendant, without more, 
as a suiificient spécification of the ground that there was no substan- 
tial évidence to sustain a verdict for the plaintiff and to review refusais 
to grant such requests. Chicago, Milwaukee & St. Paul Ry. Co. v. 
Bennett, 181 Fed. 799, 801, 104 C. C. A. 309, 311; Hedderly v. United 
States, 193 Fed. 561, 571, 114 C. C. A. 227, 237; Atchison, Topeka & 
S. F. Ry. Co. v. Meyers, 76 Fed. 443, 444, 447, 22 C. C. A. 268, 269, 
272; Wiborg v. United States, 163 U. S. 632, 658, 16 Sup. Ct. 1127, 
1197, 41 L. Ed. 289. 

Indeed, this court has gone so far as to sustain a directed verdict 
for the défendant on this ground, although it was not specified, and 
the verdict was directed on a specified, but untenable, ground, and that 
for the reason that the question of law whether or not there is any 
substantial évidence to sustain a verdict for the plaintiff always arises 
at the close of the évidence. Bank of Havelock v. Western Union 
Telegraph Co„ 141 Fed. 522, 526, 527, 72 C. C. A. 580, 4 L. R. A. 
(N. S.) 181, 5 Ann. Cas. 515. For thèse reasons the conclusion is 
that a request by a défendant at the close of the évidence for a di- 
rected verdict in his favor présents to the trial court for décision the 
question of law whether or not there is any substantial évidence to 
sustain a verdict against him, and no f arther spécification to the triaf 
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■or to the appellate court of the basis of the request is requisite to a 
review by an appellate court of the refusai of the request on the ground 
that there was no such évidence. 

[2, 3] Was there any substantial évidence that the défendant intro- 
duced whisky or wine into that portion of Oklahoma which was for- 
merly the Indian Territory from without that state? There was sub- 
stantial évidence of thèse facts : Isbell was the owner of drays and 
teams engaged in the transportation of goods at Vinita, in Oklahoma, 
and had been for many years. One Hostetler came to him with a bill 
of lading marked "HH," which usually means household goods, and 
told him he had a load of household goods at Chetopa, Kan., which 
he wanted hauled to Tiff City, Mo. It was conceded at the trial that 
the transportation of intoxicating liquors from Chetopa across the 
part of Oklahoma that was formerly the Indian Territory to Tiff City 
wouldnot be a violation of the act of 1895, and the court so instructed 
the jury. Isbell took the bill of lading and agreed to haul the goods 
to Tiff City. His teams were in use, and he hired a team of one New- 
man, and employed one Silvey to drive the team and take the goods 
from Chetopa to Tiff City. Silvey obtained the team, took the bill 
of lading to Chetopa, loaded the goods, and was hauling them to Tiff 
City, across Oklahoma, by way of Vinita, when he was arrested by 
deputy marshals, and barrels of whisky in bottles and a box of bottles 
of wine, two or three of which were marked "For Mrs. Isbell," were 
found in his load and confiscated. 

The décisive questions of fact became whether or not Isbell knew 
the goods were intoxicating liquors, and whether their destination was 
Missouri or Oklahoma. On the first question the évidence was the 
testimony of Isbell that he did not know they were liquors, that they 
were marked household goods on the bill of lading, that Hostetler 
told him they were household goods, and that he believed they were 
such, the testimony of Doggett that, at the trial of Silvey, Isbell had 
testified that he did not know the goods were intoxicating liquors, 
that they were not his goods, but were Hostetler's, that he knew Hos- 
tetler was in the whisky business at Tiff City, that Hostetler was 
présent at Silvey's trial, and testified they were his goods, and the 
testimony of Robertson that Isbell testified at Silvey's trial that he 
was in partnership with Hostetler, and that the liquor was being 
hauled from Chetopa to Tiff City, because they did not want it de- 
livered by the raiiroad company at Tiff City. After Robertson had 
testified, Isbell testified that he never was in partnership with Hos- 
tetler, that he never testified at Silvey's trial that he was in partner- 
ship with him, or that he knew the goods were intoxicating liquors, 
and that in fact Hostetler was a perfect stranger to him when he 
brought him the bill of lading. On the second question, whether the 
destination of the goods was Oklahoma or Missouri, the only évidence 
that it was Oklahoma was the fact that the liquor was seized on the 
road from Chetopa to Vinita, 18 miles from the former place, and 
that two or three of the bottles of wine were marked "For Mrs. 
Isbell." But there was no évidence that the bottles of wine were so 
marked by Isbell, or with his knowledge or consent. On the other 
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hand, Isbell testified that tKeir destination was Tiff City, Mo., and 
Doggett and Robertson testified that at Silvey's trial Isbell testified 
that he was hiring Silvey and the team to haul them to Tiff City, Mo. 
If, as Isbell testified, he was causing the goods to be transported 
from Chetopa, across a part of Oklahoma, to Tiff City, he was inno- 
cent of a violation of the law. It was essential to his lawf ul convic- 
tion that there should be proof, beyond a reasonable doubt, that he 
was knowingly taking them into Oklahoma for consumption, sale, or 
use in that state, and the burden was on the government to make this 
proof. There was a légal presumption that he was innocent until 
he was proved to be guilty beyond a reasonable doubt. "Evidence 
of facts that are as consistent with innocence as with guilt is insufïi- 
cient to sustain a conviction. Unless there is substantial évidence of 
facts which exclude every cther hypothesis but that of guilt it is the 
duty of the trial judge to instruct the jury to return a verdict for the 
accused, and where ail the substantial évidence is as consistent with 
innocence as with guilt it is the duty of tlie appellate court to reverse 
a judgment against him." Union Pacific Coal Co. v. United States, 
173 Fed. 737, 740, 97 C. C. A. 578, 581 ; Vernon v. United States, 
146 Fed. 121, 123, 124, 76 C. C. A. 547, 549, 550; Hayes v. United 
States, 169 Fed. 101, 103, 94 C. C. A. 449, 451 ; W. F. Corbin & Co. 
V. United States, 181 Fed. 296. 305, 104 C. C. A. 278, 287 ; Pretty- 
man v. United States, 180 Fed. 30, 43, 103 C. C. A. 384, 397; Harri- 
son V. United States, 200 Fed. 662, 664, 119 C. C. A. 78, 80; United 
States V. Richards (D. C.) 149 Fed. 443, 454; United States v. Hart 
(D. C.) '78 Fed. 868, 873, affirmed in Hart v. United States, 84 Fed. 
799, 28 C. C. A. 612 ; United States v. McKenzie (D. C.) 35 Fed. 826, 
827, 828. 

The criticism of the first clause of the last sentence quoted, that 
under it the trial court must necessarily pass upon the weight of the 
évidence and the credibility of the witnesses, and that it is équivalent 
to saying that unless the trial judge believes the défendant guilty 
beyond a reasonable doubt he must direct a verdict of acquittai, has 
not been deemed sound for the following reasons: It is certain that 
^ évidence of facts as consistent with innocence as with guilt is not 
sufïicient to sustain a conviction, and that at the close of every trial by 
jury it is the duty of the court upon request to consider and détermine 
whether or not there is any substantial évidence of the guilt of the 
accused, and, if there is none, to instruct the jury to return a verdict 
for the défendant. If there is, at thé conclusion of a trial, no sub- 
stantial évidence of facts which exclude every other hypothesis but 
that of guilt, there is no substantial évidence of the guilt of the ac- 
cused, for facts consistent with his innocence are never évidence of 
his guilt. Nor does the duty of the court to consider and détermine 
whether or not there is substantial évidence of facts which exclude 
every other hypothesis but that of guilt require the court, in our 
opinion, to pass upon the weight of the évidence, the credibility of the 
witnesses, or to direct an acquittai unless he believes the défendant 
guilty beyond a reasonable doubt. It requires nothing of him but 
Sie performance of the ordinary duty which, upon request, devolves 
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upon hîm in every jury trial, the duty to détermine whether or not 
at the close of the trial there is any substantial évidence against the 
défendant, and if there is none to direct a verdict in his favor. The 
judge is to consider and détermine, not whether or not the weight of 
conflicting évidence or the prépondérance of the credibility of con- 
tradictory witnesses establishes facts which exclude every other hypo- 
thesis but that of guilt, but only whether or not there is any substan- 
tial évidence whatever of such facts, and, if there is none, to direct 
a verdict in favor of the défendant. Nor does the discharge of this 
ordinary duty seem to us to require him to consider or détermine in 
any case where the évidence is confîicting, or in any case in which 
there is any substantial évidence of the guilt of the défendant, whether 
in his opinion the défendant is innocent or guilty, much less does it 
require him to direct a verdict unless he believes him guilty beyond a 
reasonable doubt. In our opinion it requires nothing more of him 
than to consider and détermine whether or not there is any substantial 
évidence against him, and if there is not to direct his acquittai. 

Nor are we persuaded of the soundnes^s of the contention that the 
rule that "where ail the substantial évidence is as consistent with 
innocence as with guilt it is the duty of the appellate court to reverse 
the judgment against the accused" is unsound, or that it requires the 
appellate court to détermine any question of fact except the question 
which it is always the province of the court to détermine, whether or 
not there was any substantial évidence of the guilt of the accused. The 
rule is that where ail the substantial évidence was as consistent with in- 
nocence as with guilt it is the duty of the appellate court to reverse the 
judgment against a défendant, not where there was a prépondérance of 
the substantial évidence, or witnesses of the greater credibility in favor 
of his innocence, but where there was no substantial évidence, no sub- 
stantial testimony nor crédible witness whatever, of any facts incon- 
sistent with the innocence of the accused. This is the only question 
the court is required or permitted to détermine under tliis rule, and 
where there was any substantial évidence inconsistent with the inno- 
cence of the accused, although it may hâve been contradicted and 
overwhelmed by the testimony to the contrary, the weight of the évi- 
dence, the credibility of the witnesses and the guilt or innocence of 
the défendant are left to the détermination of the jury. It is cer- 
tainly the duty of an appellate court in a proper case to reverse a 
judgment against a défendant, where there is no substantial évidence 
to sustain it. There is no substantial évidence to sustain a judgment 
against an alleged criminal, where ail the substantial évidence is as 
consistent with innocence as with guilt, where there is no substantial 
évidence whatever of facts inconsistent with. his innocence, and in 
such a case it cannot be doubtful, as it seems to us, that it is the duty 
,of the appellate court to read the évidence, to find out and décide 
whether or not there was any substantial évidence of facts incon- 
sistent with his innocence, and, if there was none, to relieve him from 
the unjust judgment, and that is ail that this rule requires of the ap- 
pellate court. Thèse vievvs seem to us to hâve been sustained by the 
autliorities cited under them above. 
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No witness came to testify that the destination of the goods was- 
in tlié State of Ôklahoma. Ail the testimony was to the eiïect that 
it was Tiff City, Mo., the route over which the goods were removed 
was not inconsistent with that destination, the marks "For Mrs. 
Isbell" On two or three wine bottles, unsupported by any proof tend- 
ing to show who made them, do not rise to the dignity of évidence, 
and there was no siibstantial évidence, nothing but suspicion, that 
their destination was Oklahoma, or tliat Isbell was consequently guilty.. 

The judgment below is therefore reversed, and the case is remanded 
to the court below, with directions to grant a new trial. 

CARLAND, Circuit Judge (dissenting in part). This case is hère 
on writ of error. It is elementary that only questions of law may be 
considered. The question whether there is substantial évidence to 
support the verdict is a question of law. I concur in the resuit reached 
by tlie majority, for the reason that there is no substantial évidence 
to support the verdict upon some of the material issues. There are, 
however, certain propositions of law stated in the opinion of the 
majority in which I am unable to concur. The propositions referred 
to are as f oUows : 

"Unless there Is substantial évidence of facts which exclude every other 
hypothesis but that of guilt it is the duty of the trial judge to instruct the 
jury to return a verdict for the accused, aud where ail the substantial évi- 
dence is as consistent with innocence as witli guilt it is the duty of the ap- 
pellute court to reverse a judgment against him." 

This statement of the law received tire approval of this court in 
Union Pacific Coal Co. v. United States, 173 Fed. 737, 97 C. C. A. 
578. In view of the learning and ability of the judges who rendered 
the décision in the case cited, and of my Brothers who concur in the 
majority opinion, it is with some hésitation that I dissent from the 
propositions stated. Regarding the propositions, however, as funda- 
mentally erroneous, I briefly state the reasons for my dissent. The 
first proposition is as foîlows : 

"Unless there is substantial évidence of facts which exclude every other 
hypothesis but that of guilt it is the duty of the trial judge to instruct the 
jury to return a verdict for the accused." 

This rule, if enforced, in my judgment would constitute the trial 
judge the trier of the facts in every criminal case. It is urged in sup- 
port of the same that it présents to the trial judge the question as to 
whether there is substantial évidence to support a verdict of guilty. 
I do not think this is so. In order for the trial judge to détermine 
whether there is substantial évidence of facts which exclude every 
other hypothesis but that of guilt, he must necessarily pass upon the 
weight of the testimony, aud this includes the passing upon the credi- 
bility of the witnesses. As stated, the proposition contended for, is 
équivalent to saying that, unless the trial judge beheves the défendant 
guilty beyond a reasonable doubt, he must direct a verdict of acquit- 
tai. Certainly this is not the law. 

The next proposition is as follows: 
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" * • • And where ail the substantlal évidence Is as consistent with in- 
nocence as witli guilt it is the duty of the appellate court to reverse the judg- 
ment against him." 

In view of the undoubted law that on a writ of error this court is 
Jimited to the considération of questions of law, I am of the opinion 
that this rule of law is unsound. To détermine whether ail the sub- 
stantlal évidence in the case is as consistent with innocence as with 
guilt is to détermine a question of fact. For illustration, suppose 
there are five witnesses in a case who testify to facts tending to show 
guilt, and the very same number of witnesses should testify directly 
contrary to facts tending to show innocence, may this court reverse 
the case because the évidence is as consistent with innocence as with 
guilt — surely not, for in order to détermine whether the évidence is 
as consistent with innocence as with guilt this court must weigh tlie 
évidence, and there is included in this proceeding the détermination of 
the credibility of the witnesses. In determining whether there is sub- 
stantlal évidence to support the verdict, the court does not pass upon 
a question of fact, but simply détermines whether there is substantlal 
évidence to support the verdict, regardless of its weight or credibility. 
I deem the keeping of court and jury within their legitimate sphères 
of sufficient importance to justify this dissent. The explanation of 
what the language which I object to means as set forth in the major- 
ity opinion demonstrates, in my opinion, that it would be well to omit 
the language objected to. 



In re GRIGGS et al. 
(Circuit Court of Appeals, Eighth Circuit. November 15, 1915.) 

No. 165. 

1. Mandamus <S=»41 — Prohibition ig=»10 — Absence op Jtjbisdiction, 

In an action against nonresident executors, indlvidually and as execu- 
tors, lu which the court had jurisdiction over défendants In both eapaci- 
tles, it was stipulated that the action was dismissed as to the défendants 
personally, and that any judgment for plaintiff should be entered agalust 
the défendants as executors. A judgment for plaintiff against the de- 
fendants as executors was reversed, on the ground that they could not 
biud the estate by the contract sued on. The District Court vacated the 
stipulation and ordered that the case stand against défendants m both 
capacitles. Held, that there was no clear absence of jurisdiction, au- 
thorizing a wrIt of prohibition or mandamus, since, whether or not the 
court m vacatlng the stipulation was technically right, the effect of its 
action was no more than would hâve resulted from an amendment as to 
the eharacter or capaeity of the défendants, and the court, under the 
power as to amendments and the making of addltional parties, could 
allow such an amendment. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. § 88; Dec. 
Dig. <®=»41; Prohibition, Cent. Dig. §§ 37-56; Dec. Dig. ®=j10.] 

2. Stipulations ®=14 — Dismissal — Opération and Effect. 

Assuming that the stipulation and the subséquent proceedings against 
the défendants solely as executors amounted to a dismissal of the défend- 
ants as indlviduals, though no order or judgment of dismissal was made, 
the dismissal was one without préjudice, and not a final adjudication in 

.®=3For otlier cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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thelr favor; tlaere havlng been no détermination of the controversy be- 
tween plaintiff and the défendants as Individuals. 

[Ed. Note.— For other cases, see Stipulations, Cent. Dig. §§ 24r-37; 
Dec. Dig. <Ê=»14.] 

3. Stipulations <S=>14 — Stipulations to Dismiss. 

The stipulation did not show a contract of settlement and satisfaction 
of plaintlffi's demand agalnst the défendants as individuals. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37; 
Dec. Dig. <®=5l4.] 

4. Paeties <©=65 — Brinoinq in Pabties After Dismissal as Againbt Them. 

Where some of the défendants are dlsmissed from a case without préj- 
udice, without a judicial détermination or settlement of the cause of 
action agalnst them, they may be brought back with leave of court, when 
justice requires, either at the same or a subséquent term, upon sufflcient 
notice or proeess. 

[Ed. Note.— JFor other cases, see Parties, Cent Dig. §§ 100-107; Dec. 
Dig. <S=65.] 

Original pétition by Clarence Griggs and another for a writ of pro- 
hibition or mandamus. Application denied. 

James A. Brown, of Fergus Falls, Minn., and Boys, Osborn & 
Griggs, of Streator, 111., for petitioners. 

Before HOOK,, Circuit Tudge, and AMIDON and VAN VALK- 
ENBURGH, District Judgës. 

HOOK, Circuit Judge. This is an application by Griggs and Nasli 
for a writ of prohibition or mandamus to prevent the United States 
District Court for the District of Minnesota and the Hon. Page Mor- 
ris, as judge thereof, from exercising jurisdiction over them in their 
individual capacities. 

[1] One Nadeau commenced an action in a state court of Minne- 
sota against Griggs and Nash individually and as executors of the 
will of Solomon E. King, deceased, to recover for services in securing 
a purchaser for lands of the King estate in Minnesota whicli the will 
authorized the executors to sell. The cause was removed to the féd- 
éral court. The défendants lived in Illinois, the domicile of the tes- 
tator, but the court had jurisdiction of them, both as individuals and 
as executors. During the trial a stipulation was made as foUows : 

"That this action is dlsmissed as to Clarence Griggs personally, and Wil- 
liam W. Nash personally, and that judgment upon any verdict which may be 
rendered herein in favor of the plaintiff shall be entered against Clarence 
Griggs and William W. Nash as executors of the estate of Solomon E. King^ 
deceased." 

A verdict for plaintiff followed, and judgment was accordingly en- 
tered against défendants as executors. On a writ of error obtained 
by them from this court, the judgment was reversed and the cause 
was remanded for a new trial. Griggs v. Nadeau, 221 Fed. 381, 137 
C. C. A. 189. It was held that without authority of a statute, the 
will, or an order of a probate court having jurisdiction, neither of 
which was shown in the pétition, the executors could not bind the es- 
tate by such a contract of employment as plaintiff alleged, but his 

(g^^For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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remedy was against his employers individually. When the mandate 
of this court went down, and after the term at which the stipulation 
was made and the verdict and judgment were entered, the District 
Court vacated the stipulation, and ordered that the case stand against 
the défendants in both capacities, individual and représentative. This 
proceeding is to prevent the court from resuming jurisdiction of de- 
fendants as individual s. 

The petitioners rely particularly upon In re Metropolitan Trust 
Co., 218 U. S. 312, 31 Sup. Ct 18, 54 L. Ed. 1051. There one Pollitz 
brought a suit in a state court against the Wabash Railroad Company, 
the trust company and others. The railroad company, alleging di- 
versity of citizenship and a separable controversy between it and the 
complainant, caused the case to be removed to the United States Cir- 
cuit Court. The complainant moved to remand, but his motion was 
denied. The trust company then demurred to the bill of complaint, 
the demurrer was sustained, and, the bill not being amended, a decree 
of dismissal was entered in its favor. Thereafter a final hearing upon 
the merits resulted in a decree of dismissal as to the other défend- 
ants. The complainant appealed from this last decree, but not from 
the decree in favor of the trust company. The Circuit Court of Ap- 
peals held there was no separable controversy, and that the motion 
to remand should hâve been granted. It reversed the decree appealed 
from, and sent the case back to be remanded to the state court. Com- 
plainant then moved the Circuit Court to vacate the decree in favor 
of the trust company and to embrace that company in the remanding 
order. The court vacated the decree, and the trust company applied 
to the Suprême Court for a writ of prohibition or mandamus to pre- 
vent the exercise of jurisdiction over it. The Suprême Court held 
that the Circuit Court, in passing on complainant's motion to remand, 
had jurisdiction to détermine whether a separable controversy ex- 
isted, and its décision was an act within its judicial authority, subject 
to review upon appeal after final decree ; also that, having decided to 
retain the cause, it had jurisdiction to décide the demurrer of the 
trust company, as well as to try the other issues, and that its decree 
sustaining the demurrer and dismissing the trust company was not 
affected by the complainant's appeal to which it was not a party; 
also that, the term of court at which the decree in favor of the trust 
company was entered having expired, the Circuit Court was without 
jurisdiction to vacate it. A writ of mandamus was accordingly 
awarded. 

[2, 3] There are some important différences between the case at 
bar and the case cited. Hère no order or judgment of the court was 
made on the stipulation dismissing the défendants as individuals. But 
if it be assumed that the stipulation, and the subséquent proceedings 
against défendants solely as executors should be given that effect, 
still it does not appear that the dismissal was other than a voluntary 
act. The controversy between the plaintifï and the défendants as 
individuals does not appear to hâve been determined by the court. 
Its judgment upon the merits, as disclosed either by the plaintifï's pé- 
tition or by the proof s at the trial, is not recited to hâve been invoked 
by either party or to hâve been judicially declared. The dismissal of 
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the défendants in their individual capacities was in effect a dismissal 
without préjudice, and not a final adjudication in their favor. In 
Haldeman v. United States, 91 U. S. 584, 23 L. Ed. 433, there were 
pkas in bar of former judgments on the same cause of action. In 
some of the pleas the judgment rehed on was "that the said suit is 
not prosecuted, and be dismissed." The court said : 

"This entry is notlilng more than the record of a nonsult, altliougti the eus- 
tomary technical langiiage Is not used." 

And the same efïect was attributed to a judgment entry in the 
words "dismissed agreed." Ex parte Loung June (D. C.) 160 Fed. 
251; Rincon Water & Power Co. v. Anaheim, etc., Co. (C. C.) 115 
Fed. 543. Nor can it be reasonably contended that the stipulation 
shows a contract of settlement and satisfaction of the plaintiff's de- 
mand against the défendants as individuals. See Jacobs v. Marks, 
182 U. S. 583, 21 Sup. Ct. 865, 45 L. Ed. 1241, where the order was : 

"Thls cause havlng been settled, It Is hereby discontinued by consent of botb 
parties, without cost to èlther party." 

[4] Where some défendants are dismissed from a case without 
préjudice, without judicial détermination or settlement of the cause 
of action against them, they may be brought back with leave of court, 
when justice requires, either at the same or a subséquent term, upon 
sufficient notice or process. The power of a trial court as to amend- 
ments and the making of additional parties is broad eriough for the 
purpose. In the case hère the mandate of this court directed a new 
trial, and when the case again arose in the District Court it stood as 
though originally begun against défendants only as executors. No 
limitations were imposed upon the power of that court under statute 
or gênerai principles of law to authorize amendments. When the 
case was dismissed as to défendants individually, they did not wholly 
leave the jurisdiction of the court. They remained as executors; and 
whatever change or enlargement by amendment might lawfuUy be 
done in such a situation the court in its discrétion was f ree to author- 
ize. It is not an unusual proceeding to change by amendment the 
•character or capacity of a défendant of whom jurisdiction bas been 
obtained. It bas been held that a complaint against a défendant in a 
représentative character may be amended to stand against him as an 
individual. Lucas v. Pittman, 94 Ala. 616, 10 South. 603 ; McDonald 
V. Ward, 57 Conn. 304, 18 Atl. 51 ; Tighe v. Pope, 16 Hun (N. Y.) 
180; FuUer v. Insurance Co., 12 How. Prac. (N. Y.) 293. Also that 
a complaint against a défendant personally may be amended to pro- 
ceed against him in a représentative capacity. Hutchinson v. Tucker, 
124 Mass. 240. The power of a court in respect of amendments is 
very broad, and has been exercised upon the pleadings and parties in 
many ways. We see no reason why a pétition against défendants as 
«xecutors may not be amended to stand against them also as indi- 
viduals. Whether the District Court in vacating the stipulation was 
technically right or not, the efïect of its action is no more than would 
liave resulted from an amendrnent with leave which the court had 
power to grant. The case is not one of clear absence of jurisdiction. 
The application is denied. 
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STOUT V. UNITED STATES,» 

(Circuit Court of Appeals, Eighth Circuit. November 15, 1915.) 

No. 3900. 

1. Banks and Banking ®=>257 — National Banks — Criminal Peosecxjtions 

— Indictment. 

An Indlctinent cliarged In substance that aecused, while président of a 
national bank and by the use of the autbority of hls position, loaned Its 
funds to a mill company, whlch was known by hlm and not known by the 
bank or its directors to be hopelessly insolvent, under clrcumstances natu- 
rally leadlng to the loss of the money loaued and so resulting, ail with 
intent to injure and defraud thé banlt. Held, that thls, wlth the détails 
set forth, suffidently stated an offense under Rev. St. § 5209 (Comp. St. 
1913, § 9772), providing that every président of a national bankiiig asso- 
ciation, who willfully misapplles any of the moneys, funds, or crédits of 
the association, shall be punished as therein provided. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 
965, 966, 970-976; Dec. Dig. <S=>257.] 

2. Ckiminal Law <S=>1159 — Appeai/ — Questions or Fact. 

On appeal In a crimlnal case, the question is whether the verdict was 
supported by substantial évidence, and not whether the proof of guilt was 
made beyond a reasonable doubt; that being a question for the jury. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 3074-30S3 ; 
Dec. Dig. <S=»1159.] 

3. Ceiminai. Law "©=3811 — Instructions — Singling dut Testimony. 

When an Instruction In a crimlnal case proceeds upon a récital of facts 
and clrcumstances of whlch évidence bas been received, and a déduction 
is drawn from them whlch, If adopted by the court, would be practically' 
a direction to acquit, the récital should be full and comprehensive and 
not a mère sidelight on the case; and hence instructions singling out a 
part of the proof adduced as being Insuffident to show guilt or criminal 
Intent were properly ref used. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §| 1787, 
1969-1972 ; Dec. Dig. iS=811.] 

4. Ckiminal Law «©=5829 — Instructions Covebed by Those Given. 

Where the charge contained a definite statement of the offense set 
forth in the indictment, and told the jury that aecused could not be 
convicted of something else, an instruction that aecused was not on trial 
for varions defaults or mlseonducts which were enumerated was un- 
neeessary, and properly refused. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 2011 ; Dec. 
Dig. <S=j829.] 

6. Criminal Law iS=>S22 — Instructions — Construction or Chaboe as a 
Whole. 

Portions of the charge clalmed to be objectionable should be viewed in 
their proper context 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. §§ 1990, 1991, 
1994, 1995, 3158 ; Dec. Dig. ®=S22.] 

6. Banks and Banking ®=»25e — Criminal Offenses — Défenses. 

Where, though the directors of a national bank knew that loans were 
being made to a mill company upon so-ealled blUs of e.xchange, with 
wheat tickets attached Indicating the amount of wheat purchased by the 
mill Company, there was évidence that it was aecused, the président of 
the bank, and not the directors, who established thls custom, that he alone 
knew the mill company was insolvent and was not keeping the wheat or 

©saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Rehearlng denled January 24, 1916. 
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the flour product as security for the loans, and that In fact the loans were 
wholly unsecured, that he purposely refralned from Informing the dlrec- 
tors of the true condition, and In some instances expressly mlsrepresented 
it to them, the knowledge of the directors of the custom and the apparent 
form of the loans, and their reliance upon the semblance of security which 
dld net In fact exist, did not relleve accused of Uabillty for misapplying 
the funds of the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 958-- 
964, 967 ; Dec. Dlg. <Ê=»256.] 

7. Ckimikal Law ©s'SSO — Instructions — Failubb of Accused to Testift. 

Act March 16, 1878, c, 37, 20 Stat. 30 (Oomp. St. 1913, § 14G5), proyldes 
that a person charged with crime shall at Ms own request, but not other- 
wise, be a compétent witness, and that hls fallure to make such request 
shall not create any presumptlon agalnst hlm. On a trial on which there 
had been no wrongful comment on defendant's fallure to testify requiring 
correction by the court on its own motion, défendant requested an Instruc- 
tion that he had seen fit to rest hls case upoa the government's évidence, 
including such testlmony as might hâve been ellclted upon cross-examtna- 
tion of the government's witnesses, that he had a perfect rlght to do thls, 
and that thls fact must In no wlse préjudice the jury agalnst him, but 
that tbey should take into considération the entire évidence introduced, 
etc. Heîd, that the refusai of such instruction was not error, as the 
clalm of Immunlty or protection was broader than the stàtute, slnce, 
while there should be no hurtful presumptlon from the fallure of défend- 
ant to testify personally, thls doeS not necessarily exclude a préjudice re- 
sulting from an entire absence of affirmative évidence In défense, nor in- 
ferences from a fallure to produce évidence peculiarly wlthin defendant's 
knowledge or control, not requiring personal dlsclosures or hls présence 
upon the witness stand, and moreover the court mlght well hâve under- 
stood that the purpose of the instruction was to assail the sufflciency of 
the government's évidence, rather than to clalm the immunity afforded 
by the statute. 

[Ed. Note,— For other cases, see Criminal Law, Cent. Dlg. §§ 2012, 2017 ; 
Dec. Dlg. ®=>S30.] 

8. Ceiminal Law <S=>656> 721 — Teial — Comments on Failube or Accusbd to 

Te st it^ 

Act March 16, 1878, c. 37, 20 Stat 30 (Comp. St. 1913, § 1465), restralns 
both court and counsel from commentlng upon the fallure of accused to 
testify. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1524-1533, 
1672; Dec. Dig. <®=656, 721. 

Comments of counsel and instructions on fallure of accused to testify, 
see note to McKnlght y. United States, 54 C. G. A. 373.] 

9. CKiiiiNAL Law @=827 — Instructions — Failuke of Accused to Testify. 

If requested, défendant is eutltled to an affirmative instruction that 
his fallure to testify shall not create any presumption agalnst him, even 
In the absence of wrongful comment ; but the Instruction requested, if not 
In the language of the statute, should falrly express its thought, so the 
court may be apprised of what is deslred. 

[Ed. Note.— For other cases, see Criminal LaW, Cent Dig. § 2006 ; Dec. 
Dlg. <S=»827.] 

10. Ceiminal Law i©=3857 — Impeaohing Verdict — Misconduct of Jury. 

A verdict In a criminal case cannot be impeached by showing that the 
jurors discussed defendant's fallure to testify, where there was no out- 
slde improper influence upon the jury, and whatever occurred was in 
the jury room among the jurors alone. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. §§ 2054, 2055 ; 
Dec. Dlg. i®=5S57.] 
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STOUT V. UNITED STATES SOI 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Alvin H. Stout was convicted of misapplying moneys and crédits 
of a national bank of which he was président, and he brings error. 
Affirmed. 

M. C. Garber, of Enid, 0kl. (Garber & Kruse, of Enid, 0kl., on the 
brief), for plaintiff in error. 

Isaac D. Taylor, Asst. U. S- Atty., of Guthrie, 0kl. (John A. Fain, 
U. S. Atty., of Oklahoma City, 0kl., and W. B. Herod, Asst. U. S. 
Atty., of Guthrie, 0kl., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. Stout was convicted and sentenced for mis- 
applying the moneys and crédits of the First National Bank of Cher- 
okee, 0kl., of which he was président, to the use and benefit of the 
Cherokee Mill & Elevator Company. Rev. St. § 5209 (Comp. St. 1913, 
§ 9772). 

[1] He urges hère that the fifth count of the indictment under which 
alone conviction was had does not charge a public offense. We think 
it does. In the prolixity of words there is plainly discernible the sub- 
stance of a charge that the accused, whilst président of the bank and 
by use of the authority of his position, loaned its f unds to the mill Com- 
pany, which was known by him to be hopelessly insolvent, not so 
known to the bank or its directors, and under circumstances naturally 
leading to the loss of the money loaned, and so resulting — ail with in- 
tent to injure and defraud the bank. This, with the détails set forth, 
sufficiently states an offense under the statute. 

[2] It is also contended that the évidence was not sufficient to prove 
the offense. The question hère is not whether we regard the proof 
as having been made beyond a reasonable doubt. That measure was 
for the jury; on appeal, the inquiry is whether the verdict of guilt 
was supported by substantial évidence. We think there was substan- 
tial évidence of ail the essential facts of the case against the accused. 
As to some a différent conclusion might perhaps hâve been drawn, 
but there was direct évidence upon them which was fairly submitted 
to the jury Under instructions carefully explaining and guarding his 
rights ; and they f ound against him. This was particularly so as to the 
ignorance of the directors of the bank of the financial condition of the 
mill company to which the bank's funds were loaned, its hopeless in- 
solvency, the true nature of the loans made by the accused, including 
the one set forth in the fifth count of the indictment, that they were not 
intended as bills of exchange on which the drawers were to be held, 
and were not being secured either by mortgage bonds of the mill com- 
pany, as represented by the accused, or by warehouse or elevator re- 
ceipts, or by grain or flour held for the purpose. On the other hand.. 
there was no doubt but that the accused was fully informed of the 
conditions which signified certain ultimate loss to the bank. The jury 
might well hâve been convinced that he exercised in fact a dominating 
control over the business of the bank, and also had much actively to 
227 F.— 51 
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do with the finances of the mill company by way of obtainîng loans 
for it both from bis bank and also from other sources from which he 
secretly received personal compensation. They were also justified in 
finding- the requisite willful, unlawful intent from évidence of his reck- 
less disregard of the bank's interests and welfare and his déception of 
the directors, in some instances by suppression of the facts and in 
others by misrepresentations as to the financial condition of the mill 
company and the security for the loans. There was much testimony 
on those matters, and the jury were warranted in believing it. One 
trouble with the arguments for the accused is in the failure to distin- 
guish between the power and the responsibilities of one occupying a 
position of trust. 

[3-6] Complaint is made of the refusai of the trial court to give 
certain instructions and of parts of the charge as given. Excepting in 
two particulars little need be said upon this subject. Some of the in- 
structions requested were substantially embodied in the charge of the 
court, though not in the précise language of counsel. Others improp- 
erly singled out a part of the proof adduced as being insufficient to 
show guilt or criminal intent. When an instruction asked proceeds 
upon a recitai of facts and circumstances of which évidence has been 
received, and a déduction is drawn from them which, if adopted by 
the court, would be practically a direction to acquit, the récital should 
be full and comprehensive, and not a mère sidelight on the case. One 
request spught an instruction that the accused was not on trial for 
various defaults or misconducts which were enumerated. But the 
charge of the court contained a definite statement of the offense set 
forth in the fifth count, and that he could not be convicted of some- 
thing else. It was unnecessary to négative the other matters in dé- 
tail. The parts of the charge given which are criticized are not objec- 
tionable, when viewed as they should be in their proper context. 

An instruction was asked that if the loans of the bank to the mill 
company, of which that specified in the fifth count was one, were pur- 
suant to a custom of the bank, of which the directors, or a majority 
of them, or of their committee in charge, had knowledge, and assented 
to, relying upon the wheat purchased by the mill company, with the 
moneys loaned, as sufiîcient security for repayment to the bank, the ac- 
cused should be acquitted. The récitals cover but a part of the case 
against the accused, and imperf ectly at that. Undoubtedly the direc- 
tors knew the loans were being made upon so-called bills of exchange 
with wheat tickets attached indicating the amount of wheat purchased 
by the Mill Company. But there was évidence that it was the accused, 
not the directors, who established the custom referred to, that he alone 
knew the Mill Company was insolvent, that it was not keeping the 
wheat in its mill or elevators, or the flour product, as security for the 
loans, and that in fact the loans were whoUy unsecured. There was 
also évidence that he purposely ref rained from informing the directors 
of the true condition, and in some instances expressly misrepresented 
it to them. Under thèse circumstances the knowledge of the directors 
of the custom and the apparent form of the loans, and their reliance 
upon the semblance of security which did not in fact exist, would not 
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relieve the accused. The indictment was framed and the case was 
tried as though the knowledge and approval of the directors would 
be a défense. As to this, see Flickinger v. United States, 150 Fed. 1, 
79C. C.A. 515. 

[7-9] The most debatable question arises from the failure of the 
court to give that part of the following requested instruction which we 
hâve italicized: 

"The défendant haa seen fit to reat his caae upon the évidence lohieh haa 
"been introduced on tehalf of the government, including auch teatimony as 
may hâve l>een elicited upon croaa-examination o/ the oovemment'a witnesaea. 
You are instructed that he had a perfeot right to do ao, and that fact muât in 
no wiae préjudice you againat hlm. But you should take into considération 
the entlre évidence wliicti bas beea Introduced In the case, including such 
testimony as may appear to you to be in his behalf, bearing in mlnd at ail 
times that, before the défendant can be convlcted of the crime charged in 
the indictment, you must be satisfled beyond a reasonable doubt of his 
gullt from the évidence Introduced in the case, and that the presumption of 
his Innocence continues through every part of the case until overcome to your 
satisfaction by the évidence beyond sucli reasonable doubt. And in arriving at 
a verdict in this case you should take Into considération ail of the évidence 
which bas been introduced, and if after a full and careful considération 
thereof you are uncertain or bave a reasonable doubt as to the guilt of the 
défendant, it is your duty to find him not gullty." 

Ail not italicized was fully covered in the gênerai charge. The ac- 
cused, who had ofïered neither himself as a witness nor other évidence 
in défense, now urges that there has been a violation of his right and 
immunity under Act March 16, 1878, 20 Stat. 30, c. 37, which pro- 
vides : 

"That in the trial of • • • ludlctments * • ♦ agalnst persons 
charged with the commission of crimes, * * * in the United States courts, 
• * * the person so charged shall, at his own request but not otherwise, 
be a compétent witness. And his failure to make such request shall not create 
any presumption agalnst hlm." 

This statute restrains both court and counsel from comment upon 
the failure of the accused to testify. Wilson v. United States, 149 U. 
S. 60, 13 Sup. Ct. 765, 37 L. Ed. 650. If he asks it, he is entitled to 
an affirmative instruction upon the subject, even in the absence of 
wrongful comment. But an instruction requested, if not in the lan- 
guage of the statute, should fairly express its thought, so the court may 
be apprised of what is desired. Hère nothing had occurred during the 
trial requiring correction by the court on its own motion, and its at- 
tention was not directed to the immunity, unless by the italicized words 
above. They make no direct référence to the failure of the accused 
to testify and the absence of presumption against him on that ac- 
count. On the contrary, it might hâve been inferred that the purpose 
was to assail the sufficiency of the government's évidence against the 
accused. That matter was fully covered in the court's charge to the 
jury. The court may well hâve regarded the instruction asked as a 
mère reassertion of the claim of counsel when the government rested 
its case that: 

"The défendant Stout elects to rest his case upon the évidence ofCered by 
the government and the'facts and clrcumstances as they hâve been developed 
in the cross-examinatlon of the witnesses for the government, belleving that 
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It has been conclusively shown that the transactions charged în the Inaictmeiit 
were bona flde, made In good faith, and without any intent to injure or de- 
fraud tlie bank." 

But, if this be not so, the claim of immunity or protection seems 
broader than the statute. The accused refrained, not only from tes- 
tifying himself , but also from offering any évidence whatever, by other 
witnesses or by records, and he seeks to enlarge the immunity from a 
presumption against him on the former ground to an immunity from 
préjudice on account of the latter. We think that is inadmissible. 
There should be no hurtful presumption from the failure of an accused 
personally to testify, but that does not necessarily exclude a préjudice 
resulting from an entire absence of affirmative évidence in défense, 
nor inferences from a failure to produce évidence peculiarly within 
his knowledge or control, not requiring personal disclosures or his 
présence upon the witness stand. 

tlO] Complaint is also made that on a motion for a new trial the 
accused was not allovired to show that after the case was submitted to 
the jury, and while they were deliberating upon it in tlie jury room, 
the jurors discussed his failure to testify in his own behalf. The in- 
formation of this incident came from remarks by two jurors after the 
verdict was returned, and the accused asked a subpœna for them and 
other jurors to appear before the court and testify about it. There 
was no claim of outside improper influence upon the jury, as in Mat- 
tox V. United States, 146 U. S. 140, 13 Sup. Ct. 50, 36 h. Ed. 917. 
Whatever occurred was in the jury room, among the jurors alone, 
and became wound up in the verdict. The verdict cannot be impeached 
in that way. McDonald v. Pless, 238 U. S. 264, 35 Sup. Ct. 783, 59 
\L. Ed. 1300; Id., 206 Fed. 263, 124 C. C. A. 131; Hyde v. United 
States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 
1914A, 614. 

We discover no error in the admission of évidence. In a case of 
this character the scope of inquiry is necessarily very broad, and the 
proper limits were not transgressed. 

The sentence is affirmed. 



ÇRESCENT MILLING CO. v. H. N. STRAIT MFG. CO.* 
(Circuit Court of Appeals, Eiglith Circuit October 12, 1915.) 
No. 4331. 

1. Appeal and Erbor "S^aSSO— Review — Theobt of Oase. 

In an action on a contract for the sale of an engine, plaintifC served 
notice of a motion for an order permitting an amendment of the com- 
plaint to allège that défendant had retalned and used the engine. .Though 
this motion was not brought to the court's attention, and no order per- 
mitting an amendment was made, the trial court treated the complaint 
as amended in accordance with the notice, and évidence was received 
without objection to show defendant's use of the engine. Held, that the 
Circuit Court of Appeals would treat the complaint as so amended. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 55 3621, 
3622; Dec. Dig. <©=»889.] 

(S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denled January 24, 1916. 
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2. Sales (é=126 — Waeeanties — Bbeach of 'Wabrantt— Opebatiok and Er- 

FECT. 

A contract for the sale of an engine contalned certain guaranties, and 
provided for an endurance test, by means of whleh the engine should be 
shown to possess the qualities spedfled, and that, if the engine did not 
fulfill the test or satisfy the guaranties, the purchaser should not be 
required to pay therefor, and the engine should be forthwith removed. 
The test left the question whether the engine fulflUed the guaranties in 
controversy, and the purchaser, though continuing to use the engine, re- 
fused to accept it or pay for it. In an action for the price, it inslsted 
that the contract was executorj', and that if the engine failed to fulfill the 
guaranties, It was not liable for the purchase price. Held that, whlle 
that might hâve been true at the tlme the pleadings were filed, the sum- 
mons called upon the purchaser to décide whether it would reject the 
engine and demand Its removal, or accept it and rely upon a recovery of 
damages for any breach of the contract, and its élection to keep and use 
the engine caused title to pass to it, and from that time the guaranties 
ceased to be conditions précèdent and became collatéral agreements, for 
the breach of which the purchaser was confined to a recoupment of dam- 
âges, as its conduct in continuing to use the engine was conclusive évi- 
dence that the engine was a substantlal performance of the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 313-317; Dec. 
Dig. ©=126.] 

8. Appeal and Eeeob <©=599{>— Review — Questions of Fact. 

The jury's refusai to allow the purchaser any damages by way of re- 
coupment or on its counterclaims for expenses in testing tlie engine and 
for loss of profits through the engine's failure to furnish suflicient power 
was conclusive, so far as the Circuit Court of Appeals was concerned, 
that the seller substantially performed its contract. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig, §§ 3912- 
3921, 3923, 3924 ; Dec. Dig. ®=999.] 

4. Sales <®=340 — Actions fob Peice — Form. 

Where, notwithstauding alleged breaches of guaranties of an engine 
which the contract of sale made conditions précèdent to any liability for 
the price, the buyer elected to keep and use it, the seller could sue on 
the contract of sale, and was not required to proceed upon a quantum 
meruit. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 927-942; Dec. 
Dig. <S==>340.] 

5. Sales <S=>439 — Actions — Breach of Wabeantt — Bubden of Peoof. 

Where, in an action for the purchase price of an engine, though de- 
fendant failed to daim a recoupment of damages for breaches of guar- 
anties by an affirmative défense, the court told the jury to reduce the 
recovery If they found the engine failed to fulfill the guaranties, it proper- 
ly chargea that the burden of proof rested on défendant to show that 
the engine failed to fulfill such guaranties. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1258-1260; Dec 
Dig. <S=>439.] 

6. Sales <S=>437 — Actions — Pleading — Issues. 

In an action for the purchase price of an engine, the answer denled per- 
formance of the contract of sale by plaintifC, and alleged speciflcally the 
particulars wherein the engine failed to comply with the conditions and 
guaranties specified in the contract, but dld not make the breach of the 
guaranties the basis of any claim for damages. Held, that the court 
might properly hâve entirely disregarded the défense of recoupment In 
its Instructions. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1248-1257; Dec. 
Dig. <S=>437.] 

é^^sFor other cases se« same topic & KET-NUMBER in ail Ker-Numbered Disests & Indexe» 
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7. Appeal and Error i©=s>977' — Eeview — Denial of New Triai» 

The action o( the trial court In refusing a new trial cannot be revlewed' 
by the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3860- 
3865; Dec. Dlg. ®=597T.] 

8. Teial <S=»349 — Spécial Issues — Discrétion as to Submission. 

The refusai of the trial court to subnilt tô the jury a long llst of ques- 
tions, fts requested, was a matter wlthin Its discrétion. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 823-&27; Dec. 
Dlg. <g=>349.] 

9. Sales ®=s440 — Warranties — Breach — Evidence. 

In an action for the purchase prlce of a gas englue, Indicator cards 
taken from the englne by a standard appllance, designed to show ita In- 
dlcated horse power, were admissible to show that the englne fulflUed the 
guarantles as to its horse power ; their probatlve force belng a question 
for the jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1261-1276 ; Dec. 
Dlg. <®=>440.] 

In Error to the District Court of the United S'tates for the District 
of Minnesota ; Page Morris, Judge. 

Action by the H. N. Strait Manufacturing Company against the 
Crescent Milling Company. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

Harris Richardson, of St. Paul, Minn. (Walter Richardson, of St. 
Paul, Minn., on the brief), for plaintiflE in error. 

J. O. P. Wheelwright, of Minneapolis, Minn. (Albert C. Cobb and 
John I. Dille, both of Minneapolis, Miqn., on the brief), for défendant 
in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The Strait Manufacturing Company 
was plaintifï below. It brought this action against the Crescent Milling 
Company to recover the purchase price of an engine. The contract 
was in writing, and took the f orm of a proposai from the Manufactur- 
ing Company, and an acceptance by the Milling Company. It binds 
the plaintiff to supply and install in the defendant's mill at Fairfax, 
Minn., a 300 indicated horse power horizontal tandem double acting 
gas engine, which engine is to operate the flouring mill of the pur- 
chaser, and the lighting plant of the village, and, at 150 révolutions per 
minute, carry a load of 200 brake horse power, and a peak load of 
264 horse povi'er. The contract also contains numerous guaranties as 
to the amoui\t of power which the engine will develop by the use 
of specified British thermal units of beat. While thèse qualities are 
sometimes spoken of as guaranties in the contract, they are by its 
express provision made conditions précèdent to any liability on the 
part of the purchaser to accept or pay for the engine. We quote from 
the contract the f ollowing language : 

"In case said engine does not fulflU sald test or satisfy sald guaranties, said 
purchaser shail not be requlred to pay therefor, and said engine shall be 
forthwlth removed by said corporation upon demand." 

Ê=>For other cases seo same topie & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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The cantract provides for a 60-day endurance test by means of 
which the engine should be shown to possess the qualities specified 
in the contract. The engine was installed, and its use in défendants 
mill commenced on the 8th day of March, 1912. For various causes, 
partly due to the engine, and partly due to the fact that défendant 
found it necessary to put in new transmission machinery in its milling 
plant, the 60-day test was not commenced until July 25th. The engine, 
however, was run a large part of the time between its installation and 
that date. The endurance test extended from July 25th to September 
23d. The resuit left the question whether the engine fulfilled the 
guaranties of the contract in controversy. Considérable trouble was 
experienced during the period. Plaintiff insisted that this was due 
to the quality of the gas furnished by défendant. Défendant 
insisted that it was due to defects in the engine. Plaintiff ret- 
quested défendant to accept the engine and make the first payment 
at the conclusion of this test, in accordance with the terms of the con- 
tract. This défendant refused to do. The parties separated, with the 
understanding that défendant should go on using the engine, and that 
plaintiff should supply some minor parts, which it was hoped would 
remedy the defects complained of by défendant. The correspondence 
continued for some three months — plaintiff urging an acceptance of 
the engine and a settlement ; défendant continuing to use the engine, 
but refusing to accept or pay for it. 

[ 1 ] The complaint is based upon the contract, which is set f orth in 
full as an exhibit. It allèges that the engine was supplied by the plain- 
tiff, installed, and tested, and that it fulfilled ail the conditions of the 
contract. It contained no allégation on the subject of acceptance of 
the engine by défendant, or of a waiver of any of the conditions speci- 
fied in the contract. The answer dénies performance of the contract 
by plaintiff, and allèges specifically the particulars wherein the engine 
failed to comply with the conditions and guaranties specified in the 
contract. No issue is raised on thèse guaranties by the answer, save 
only a failure of the plaintiff to perform its contract. The breach of 
the guaranties is not made the basis of any claim of damages upon the 
ground that the engine furnished is less valuable than the one con- 
tracted for. The answer, however, does set up by way of counterclaim 
two grounds of recovery : First, expenses incurred by the défendant 
in testing the engine ; second, loss of profits in def endant's milling and 
electric lighting opérations by reason of the failure of the engine to 
furnish necessary power. On the 31st of March, 1913, counsel for 
plaintiff served upon défendant notice that at the trial of the action 
it would apply to the court for an order permitting an amendment of 
the complaint, adding the following allégation: 

"That at ail tlmes since the oompletion of said endurance test, the défend- 
ant bas continuously retalned and used said engine." 

So far as we can discover from the record this motion was never 
brought to the notice of the court, or any order made permitting the 
amendment. Evidence, however, was received at the trial, without 
objection, showing that défendant had continuously used the engine 
in its mill, without any notice other than the answer, of its dissatisfac- 
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tion, or any demand upon plaintiff to remove the same from defend- 
ant's premises. The trial commenced April 21, 1913. On the 7th 
day of May, while the trial was still progressing, défendant notified the 
plaintiff in writing to remove the engine from its plant. The trial 
court dealt with the case as if the complaint had been actually amend- 
ed in accordance with the notice, and we think we must treat it in 
the same way. The trial resvilted in a judgment in favor of plaintiff 
for the full purchase price. Défendant brings error. 

[2-4] The trial court submitted to the jury the question as to 
whether défendant had, by its continued use of the engine, accepted 
it, and instructed the jury that if they found such acceptance they 
should then return a verdict in favor of plaintiff, less any réduction 
in the value of the engine due to its failure to fulfiU the guaranties, 
and also less any damages allowed in respect of the counterclaims. 
Défendant insisted throughout the trial that the contract was still ex- 
ecutory, that no title to the engine had passed, and that défendant 
could not be held liable for any part of the purchase price if the 
engine failed to fulfill any of the guaranties. It made numerous re- 
quests that the case be submitted to the jury upon this theory, and 
took numerous exceptions challenging the charge of the court sub- 
mitting the case to the jury in the manner above explained. Ail 
the important assignments of error rest upon this theory of the 
défense. If the theory is wrong, the assignments of error fail. 
We think the theory is wrong. At the time the original pleadings 
were drawn, it is possible that défendant might hâve stood upon 
such a theory. But when the summons was served it was a call 
to défendant, not only to answer the complaint, but to décide 
what it wôuld do with respect to the engine — whether it would 
reject it and demand its removal from its premises, or accept it, con- 
tinue to use it, and rely upon a recovery of damages for any breach 
of the contract. It could not take both positions. It decided to keep 
the engine and use it. That élection caused the title to pass to défend- 
ant. From that time forward the provisions of the contract ceased 
to be conditions précédent, and became collatéral agreements. When 
the action was brought, défendant had already had a long expérience 
with the engine. It had been in opération in its plant for nearly nine 
months. It had been subjected to an endurance test. As the resuit 
of that expérience, défendant knew its qualities. There was no évi- 
dence at the trial tending to show that anything of importance in re- 
gard to the engine was discovered after the action was brought. So 
when défendant continued to use it during the months that the action 
was pending, its conduct affords conclusive évidence that the engine 
was a "substantial performance" of the contract within the meaning 
of that term as used by this court in City of St. Charles v. Stookey, 
154 Fed. 772, 85 C. C. A. 494, and the long list of earlier cases there 
referred to. See particularly German Savings Institution v. De La 
Vergne Ref rigerating Mach. Co., 70 Fed. 146, 17 C. C. A. 34 ; Spring- 
field Milling Co. v. Barnard Leas Manufacturing Co., 81 Fed. 261, 26 
C. C. A. 389; Dodsworth et al. v. Hercules Iron Works, 66 Fed. 483, 
13 C. C. A. 552. 
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This inference from defendant's conduct is in accord with the 
weight of évidence as to the actual working of the engine. The re- 
fusai of the jury to allow défendant any damages either by way of 
reeoupment or on its counterclaims, ail of which involved the ques- 
tion whether the engine fulfilled the guaranties, establishes, so far as 
this court is concerned, that plaintiff substantially performed its con- 
tract. For the reasons clearly set forth in the décisions referred to, 
défendant could no longer treat the terms of the contract as condi- 
tions précèdent to a recovery of the purchase price. It was confined 
to a reeoupment of damages for any failure of the engine to com- 
pletely fulfiU the guaranties upon which it was sold, Such being the 
case, the charge of the court was more favorable to défendant than it 
was entitled to, for the reason that the answer did not contain any 
affirmative défense asking for damages upon the ground that the 
engine furnished was of less value than the engine agreed to be fur- 
nished. The charge of the court, however, permitted the jury to 
reduce the recovery in case they found that the engine sold was less 
valuable than it should hâve been under the contract. Under our 
décision in City of St. Charles v. Stookey, 154 Fed. 772, 85 C. C. A. 
494, it was not necessary for the complaint to proceed upon quantum 
meruit, or contain a count of that character. It was properly based 
upon the contract. 

[5, 6] Défendant assigns error because the court charged the jury 
that the burden of proof was upon défendant to show that the engine 
failed to fulfill the guaranties. The charge was right. Under the 
case made by the évidence, it was the duty of the défendant to 
claim its reeoupment of damages by an affirmative défense, and the 
burden rested upon it to establish such défense. The court directed 
the jury to reduce the recovery in case they found that the engine sold 
did not fulfill the contract. It did this, although the answer failed to 
assert such a défense. In permitting the défense, however, the court 
very properly placed the burden of proof where it would hâve rested 
if the défense had been set up in the answer. The court might prop- 
erly hâve disallowed this défense entirely, as was donc under a sim- 
ilar answer in Dodsworth et al. v. Hercules Iron Works, 66 Fed. 483, 
13 C. C. A. 552. In allowing the jury to consider that subject, the 
charge was more favorable to the défendant than it was entitled to. 

[7] We are asked to review the action of the trial court in refus- 
ing a new trial. We hâve so frequently explained that that cannot be 
donc that we can only express surprise that able and experienced 
counsel continue to make the request. 

[8] Counsel for défendant asked the trial court to submit a long 
list of questions to the jury, and assigns error on the refusai. This 
was clearly a matter of discrétion, W. B. Grimes Drygoods Company 
V. Malcolm, 164 U. S. 483, 17 Sup. Ct. 158, 41 L. Ed. 524, and the 
discrétion was not abused. 

[9] The plaintifï sought to prove that the engine fulfilled the guar- 
anties by the use of indicator cards taken from the engine by a stand- 
ard appliance designed to show its indicated horse power. It was seri- 
ously -irged by défendant that thèse cards were not compétent evi- 
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dence, and had no probative force. We think they were properly 
received, and that their probative force was a question for the jury. 

There are 121 assignments of error. We iiave examined them ail, 
and are of the opinion that none of them are more meritorious than 
the ones to which we hâve already referred. 

The judgment is affirmed. 



PATTON V. PUBLIC SERVICE RT. CO. 
- (Circuit Court of Appeals, TMrd Circuit December 2, 1915.) 

No. 1982. 

1. Death <S=>103 — Actions — ^Sufficiency of Evidence. 

In an action for the death of a person whose body was found under the 
rear truck of a backing rallroad car at a point near a' station from whlch 
a well-worn path led along the right of way to a Street, évidence held 
insufficient to make a question for the jury, lu that It did not show how 
the accident happened, that the company was négligent, or that its négli- 
gence was the proxlmate cause of the death. 

[Ed. Note. — For other cases, see Death, Cent Dlg. § 141; Dec. Dig. 
i®=>103.] 

2. Death ®=35S — Actions — Evidence. 

The maxlm of res ipsa loqultur dld not apply, as that maxlm applies 
where the accident Is such as necessarlly to Involve négligence, and does 
not relate to a situation susceptible of proof, but not capable of proof 
merely because of the absence of witnesses. 

[Ed. Note.— For other cases, see Deatb, Cent Dig. §§ 7c^78; Dec. 
Dlg. ®=358.] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Action by Helen Elizabeth Patton, as administratrix of Frank A. 
Patton, deceased, against the Public Service Railway Company. Judg- 
ment for défendant, and plaintif! brings error. Aifirmed. 

Samuel E. Darby, of New York City, for plaintiff in error. 
Lefferts S. Hoffman, of Newark, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This action was brought by the plain- 
tiflf to recover damages for the death of her husband, alleged to hâve 
been caused by the négligence of the défendant Vailway company. 
For want of proof of the négligence alleged, the court directed a judg- 
ment of nonsuit. The case is before us on writ of error. Of the 
errors assigned, the principal one is, that the court erred "in failing 
to submit the case to the jury to find the facts as to whether or not, 
from the évidence, or from reasonable inferences most favorable to 
the plaintiff to be drawn therefrom, négligence of défendant had been 
established." 

[ 1 ] Palisade Junction is a station of the street railway system oper- 
ated by the défendant corporation, at which two Unes of double tracks 

(gssFur other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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intersect, one line extending north and south and the other east and 
west. The waiting rooni of the station is south of the point of inter- 
section. The platform in front of the waiting room serves the south- 
bound track of the first-named line. From this platform to the plat- 
form serving the northbound track on the opposite side, the space is 
planked and is the way provided for passengers to pass from one side 
to the other to board cars going north or south. South of the wooden 
platform serving the northbound track and in part divided from it by 
an iron fence, is a level earthen space used for embarking and disem- 
barking passengers in northbound traffic. "From this space leads a 
well worn path along the defendant's right of way, used by passen- 
gers to shorten the distance in going to and from Mari on Avenue and 
the station. Except where the tracks are planked, the girder rails are 
exposed in the ordinary inanner of steam railroad tracks. 

The plaintifï's husband was found dead under the rear truck of a 
car on the northbound track. The car had backed from a position 
north of the station toward a switch south of the station. The body 
was found at a point forty-three feet from the southernmost edge of 
the planking Connecting the two platf omis. The head lay in the di- 
rection of the front of the car. Wounds upon the body and the dis- 
arrangement of clothing suggested that the body had been dragged 
or pushed, but did not indicate the distance. The night was cold and 
the tracks were filled with snow and ice to the level of the rails. 

A few minutes before the accident, a man stopped at the news stand 
in the station waiting room and inquired the distance to Marion Ave- 
nue. Being informed and having purchased a small bag of candy, he 
left. A moment later, the conductor of a car standing upon the 
northbound track gave the signal by bell to move the car back to the 
switch. The conductor remained upon the rear platform, and accord- 
ing to the testimony, was able to see a certain distance down the 
track, but saw no one. The car was lighted within and carried the 
customary forward and rear lights. The conductor felt a jolt, order- 
ed the car stopped, and discovered the body of the plaintiff's hus- 
band beneath it. Impact with the body had thrown the truck off the 
track. In the decedent's pocket was found a small bag of candy. 
This is the only évidence tending to identify the man as the one who 
had made the inquiry at the station. There was also found in his 
pocket a letter written by his wife, requesting him to visit her, and 
indicating how he could reach her. He was instructed by the letter 
to take the line of the défendant running east and west, to alight at 
Palisade Junction, and thereafter to "walk along the track two blocks" 
to Marion Avenue. 

The spécifie négligence charged to the défendant is, that its serv- 
ants backed the car at a reckless speed, without giving sufficient warn- 
ing, and failed to exercise the care which the law requires of a carrier 
toward a passenger. 

The only évidence as to whether the décèdent had been a passenger 
of the défendant railway company was his présence at the station, in- 
dicated by the purchase of a bagof candy at the station by a man (not 
identified to be the décèdent) and by the bag of candy found in the 
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pocket of the décèdent, and the évidence which related to the letter 
found upon him directing him over the defendant's line to that sta- 
tion. Assuming for the purpose of argument, as did the trial court, 
that this évidence is sufficient to prove that the plaintiff's husband was 
at one time a passenger, the next question is whether he was a passen- 
ger at the time he met his death upon the tracks and away from those 
parts of the defendant's premises reserved and provided for passen- 
gers. Dismissing this question, as likewise did the trial court, and 
with it ail questions of law relating to the duty and the measure of 
care required of a carrier tovvard trespassers and licensees, we will 
direct our inquiry to the defendant's acts of négligence specifically 
charged by the plaintiff as the cause of her husband's death. 

No one saw the accident and no one knows, as a matter of fact, 
how it happened. The plaintifï contends that from the circumstances 
of the accident, négligence of the défendant must be inf erred, that is, 
had the défendant not been négligent, the accident would not hâve 
occurred. When or how the plaintiff's husband got upon the track 
between the two rails is not disclosed. Whether he heard the bell or- 
dering the car to back or whether he saw the lighted car in time to 
avoid his péril, is not shown. Whether the car knocked him down, or 
whether he fell down and while in the forward position in which his 
body was found, was run over by the car, is a mystery. Whether the 
conductor upon the rear platform of the car could hâve seen the décè- 
dent or by the exercise of care should hâve seen him, is not proved, 
nor is it proven that in backing the car, under the circumstances, the 
conductor was engaged otherwise than in directing the car's move- 
ments and in the proper exercise of care for the saf ety of those upon 
the track. In fact it is not shown how the accident occurred. While 
it is certain that the plaintifif's husband was killed by the car, there is 
no évidence that his death was caused by négligence, or that the proxi- 
mate cause of his death was the négligence of the défendant. The 
learned trial judge was entirely without error in withdrawing from 
the jury a case in which a verdict for the plaintifï could not hâve 
been sustained by the évidence. 

The several rulings on the admission and rejection of testimony 
assigned as error were so manifestly proper, that we do not feel 
called upon to discuss them, especially in view of our conclusion that 
if they had- been otherwise, the testimony admitted or rejected could 
not hâve supplied the defîciency of testimony as to the defendant's 
négligence, and therefore could not hâve afïected the considération 
upon which the case was withdrawn from the jury. 

From the testimony may be gathered the atmosphère of the trial 
and may be found the policy upon which the trial was conducted. 
A very careful reading of the whole testimony discloses that in order 
that justice might be donc with respect to facts which from their na- 
ture were obscure, the learned trial judge very liberally and proper ly 
resolved in favor of the plaintifï ail controverted questions of évidence 
that may be said to hâve contained doubt and were seriously debatable. 

There was controversy both in the testimony and argument as to 
the measure of duty which devolved upon the défendant toward the 
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décèdent as a passenger, licensee or trespasser, but as this testfmony 
was introduced and this discussion was predicated upon the assump- 
tion that there was proof of négligence of the défendant in some 
degree, it ceased to hâve a bearing upon the case in the absence of 
proof of négligence of the défendant in any degree. 

[2] Recognizing the lack of testimony upon the élément of négli- 
gence, the plaintiff urged that the case is one in which the maxim of 
res ipsa loquitur applies. This maxim does not relate to a situation 
susceptible of proof yet not capable of proof merely because of the 
absence of witnesses. It applies where the accident itself bespeaks 
négligence, that is, where the accident is such as necessarily to involve 
négligence, and for that reason further proof of négligence is not 
required. The circumstances connected with the death of the plain- 
tiff's husband, in so far as they are disclosed, do not show that it was 
necessarily occasioned by the négligence of the défendant. It may 
hâve been occasioned by négligence of his own, or may hâve been the 
resuit of pure accident, in which no négligence was présent. In this 
State of the évidence, it is clear that there was nothing from which the 
jury could properly hâve found that the death of the plaintifï's hus- 
band was due proximately to the négligence of the défendant. We 
are therefore of opinion that the plaintiff failed to show a cause of 
action, and that the trial court committed no error in withdrawing the 
case from the jury and directing a judgment of nonsuit. The judg- 
ment below is affirmed. 

McPHERSON, Circuit Judge, took no part in the considération 
and décision of this case. 



SCOTTISH UNION & NATIONAL INS. CO. y. McKONB. 

(Circuit Court of Appeals, Eighth Circuit November 15, 1915.) 

No. 4371. 

1. Insurance <@=s>165 — Fike Policies — Mistake in Description. 

Where a flre policy, whicb described the insured property as located 
on the Southwest quarter of section 22, declared that insured's title to 
the land was under a homestead claim agalnst the govemment, to be 
perfected, the true location of the homestead, which was located on the 
northwest quarter of such section, may, In an action on the poUcy, be 
shown to correct the description. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. § 351; Dec. 
Dig. <S=>165.] 

:2. Insurance <©=561 — Fibb Policies — Actions — Pkoofs of Loss — Waiveh. 

Where the Insurer received and retalned proofs of loss, sent nearly a 
month after the fire, and dispatched an adjuster, who examlned the In- 
sured under oath, the provision of the policy requiring insured to glve 
immédiate notice of loss was waived. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. |§ 1406, 1407, 
1409; Dec. Dlg. <©=561.] 

3. Insurance <g=>668 — Fiée Policies — Actions — Jury Question. 

The question whether Insured misrepresented the value of the property, 
and thus avoided the policy, under a clause declaring that concealment or 

<e=»For other cases see same topic & KEV-NUMBER In ail Key-Numbered Digests & Indexés 
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nilsrepresentatlon should invalldate It, held, under the évidence, for the 
jury, 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1556, 1732- 
1770 ; Dec. Dig. cg=>668.] 

4. Evidence <®=318— tTbial <®=j48 — Heaesay — Admissibilitt. 

Property located on a homestead clalm was insured against fire. 
, Proofs of homestead, consisting of affldavits, one by insured and two by 
others, which set up the destruction of the property before the policy 
was issued, were offered in an action on the fire policy. Held, that such 
affidavits were Inadmissible ; ail having been offered together, and insur- 
ed not havlng been shown to hâve been présent when the affidavits of the 
other alliants were made. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1193-1200; 
Dec. Dig. <S=»318; Trial, Cent. ftig. § 120; Dec. Dig. <@=>48.] 

5. lîfSUEANCE <S=»6G8 — Fire Policies — Actions — Juet Question. 

As the credibillty of witnesses Is for the .iury, the question whether 
the property was destroyed before the. policy was issued is for the Jury, 
where there was testiuiony of admissions by insured to that etïect, 
though he contradicted It, and another wituess testifled the lire occurred 
after the policy was written. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1556, 1732- 
1770; Dec. Dlg. ©=3668.] 

6. Evidence <S=»359— Photograph— Peemises Insured. 

A photograph of the burned house, not objected to by insured, who 
merely clalmed it did not correctly show the fireplace, is admissible, as 
throwing Ught on the value of the premlses, which the insurer contended 
was misrepresented. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §| 1509-1512; 
Dec. Dlg. ®=>359.] 

In Error to the District Court of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

Action by Sylvester M. McKone against the Scottish Union & Na- 
tional Insurance Company. There was a judgment for plaintiflf, and 
"défendant brings error. Reversed and remanded. 

William A. Riner and Timothy F. Burke, both of Cheyenne, Wyo., 
for plaintiff in error. 

M. C. Brown, of Laramie, Wyc, for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 

KENBURGH. District Judges. 

CARLAND, Circuit Judge. This is an action brought by the de- 
fendant in error, hereinafter called,the plaintiff, to recover of the 
plaintiff in error, hereinafter calléd the défendant, the value of a 
house and furniture contained therein, which it is claimed were de- 
stroyed by fire September 3, 1913, while covered by a policy of insur- 
ance made and delivered by défendant to plaintiff August 23, 1913. 
The plaintiff recovered à verdict, and the défendant brings the case 
hère on error. , , -.;• 

There was a gênerai demurrer filed to the complaint in the court 
below, and the record showè- that it was sustained. It does not ap- 
pear, however, in what rg'âpect the complaint was claimed- to be 
faulty. The complaint was not amended, so far as the record shows,. 

®=»For other cases see siame topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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and both parties went to trial without objection upon the complaint 
as it now appears. The point is made now in this court that the com- 
plaint does not state facts sufficient to constitute a cause of action, in 
this : That it does not appear from the complaint that the fumiture 
alleged to hâve been destroyed by fire was in the house at the time it 
was, so destroyed. We think this objection is highly technical, and 
probably, if well taken, was aided by the verdict ; but, as the case must 
be tried again, we pass the question, as the plaintiff will hâve ample 
opportunity to amend, if he is so advised. 

[1] The policy of insurance insured the property described therein 
while located on the southwest quarter of section 22, tovsrnship 18 
north, range 72 west, about 20 miles northwest of Laramie, Wyo. 
Upon the trial the testimony showed that the property was located on 
the northwest quarter of the northwest quarter of said section, town- 
ship, and range. The trial court allowed testimony to be introduced, 
over the objection of counsel for défendant, that the description of the 
land upon which the dwelling house was located as contained in the 
policy was a mistake, and that the insured gave to the agent of the 
Company, who made out the application for the policy, the correct 
description. We do not think there was prejudicial error in this rul- 
ing of the court. The insurance policy contained the following clause : 

"The assured's title to land, on which the Insured property Is located, is 
under homestead claim against TJ. S. government, title to be perfected wlthin 
flve years." 

It thus appears that both parties knew that the insured propert) was 
upon the homestead claim, and the proof allowed to be introduced, 
as above stated, simply gave a correct description of that claim. 

[2] The policy of insurance provided: 

"If fire occur the Insured shall give immédiate notice of any loss there- 
by in writing to this Company. • * * Xo suit or action on this policy, 
for the recovery of any claim, shall be sustainable in any court of law or 
equlty until after full compliance by the Insured with ail the foregoing re 
quirements." 

Assuming that the fire which destroyed the property occurred on 
S'eptember 3, 1913, the plaintiff did not give the insurance company 
immédiate notice of the loss, except as the proofs of loss required by 
the policy, which were forwarded to the défendant on September 29, 
1913, may be considered such notice. The trial court held that thèse 
proofs of loss constituted such notice, and that such notice, given on 
September 29, 1913, would be an immédiate notice under the terms 
of the policy. Whether this was the correct view to take of the matter 
we need not détermine. 

The proofs of loss were received by the insurance company and 
retained, and on September 27, 1913, one. James Hopkins, an adjuster, 
acting for the défendant, was sent to the plaintiff, and examined him 
before a notary public touching the loss sustained by the fire. We 
think that the receiving of the proofs of loss without objection by the 
company, and the sending of an adjuster to the insured to examine 
him in connection with the loss, without any objection being made 
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as to the immédiate written notice, constituted a waiver of the re- 
quirement of the policy in this respect. 

[3] We now corne to matters which are more serious. The policy 
contained this clause : 

"This entire policy shall be vold if the Insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or cirenmstances cou- 
cerning this Insurance or the subject thereof." 

It was pleaded in the answer of the Insurance company that plain- 
tiff's représentation as to the cost of the building, made by the insured 
to the agent of the insurance company at the time the policy was 
issued, was untrue to the knoiwledge of the plaintiff, and that the 
building did not cost to exceed $2,300. The plaintiff testified in re- 
gard to this matter at the trial as f oUows : 

"Q. Did Mr. E. A. McClure, the agent who issued this policy, ask you at 
the time you applied for tlie insurance what tlie cost of the building was? A. 
Yes. Q. What amount did you state to him? A. I told him between $3,200 
and $3,300, if I remember rightly. Q. Did Mr. E. A. McClure, the agent of 
this company at the time you applied for this insurance, state to you that the 
company would not accept insurance for an amount in excess of three-fourtha 
of the cost of the building? A. No, sir; he didn't. He stated to me that 
they wouldn't insure the building for over three-fourths of the actual value, 
or what it cost me. Q. Did Mr. E. A. McClure, the agent from whom you 
secured this policy, state to you at the time it was applied for that the 
company would not Irisure the contents of the building for more than three- 
fourths of the actual value? A. I thlnk not. The same question applied to 
both the house and furniture. Q. Mr. McClure then stated to you that the 
company wouldn't insure the property, for which you applied for insurance, 
both building and contents, for more than three-fourths of the actual cash 
value? A. I dou't think that Is the way he stated it at ail. Q. How do you 
recall he asked you this question? A. He didn't ask me a question. He made 
the statement: 'I suppose you understand an insurance company does not 
insure for more than three-fourths of the actual cash value.' I think that is 
the way it was put to me. I suppose by the actual cash value he meant what 
money was paid eut and what the building really cost me, and I applied for 
insurance under that understandiug. Q. Mr. McClure then stated to you that 
the company wouldn't insure the property to exceed three-fourths qf Its actual 
cash value? A. Of what the building cost" 

The policy carried $2,500 on the building. C. H. Johnson, a witness 
produced by défendant, testiiied that he was thî: carpenter who built 
the dwelling house in question for the W. H. Holliday Company, and 
that the cost oi the building was about $1,800, outside of the hauling 
and board. A. T. Foster, also a witness on behalf of the insurance 
company, testified that he was in the employ of the W. H. Holliday 
Company and was familiar with the material which went into the 
construction of the dwelling house that défendant itasured. His testi- 
mony was to the effect that the cost of the building was about $1,850, 
including hauling. He also testified that the hauling of material for 
a house of this particular size would cost about $165. On this state 
of the record counsel for the insurance company requested the court 
to charge the jury as follows: 

"You are instructed that if the plaintiff, Sylvester M. McKone, knowingly 
made to the agent of the défendant company a false and fraudulent statement 
of the actual cost of tlie property to be insured, in order to procure the in- 
surance, then you are instructed that the plaintiff canijot recover in th1« 

action." 
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This request was refused, and an exception taken. The trial court 
of its own motion took every question of fact but that of damages 
f rom the jury, which action of the court was excepted to by counsel 
for the défendant. The trial court may hâve decided the question of 
fact correctly, but we are of the opinion that the défendant was en- 
titled to hâve the question of overinsurance submitted to the jury; 
and it was clear error for the court to refuse to do so. 

[4] The défendant also by its answer alleged that the property men- 
tioned in the policy was never destroyed by fire during the life of the 
policy, or at ail. The plaintif? testified that the house and its contents 
were destroyed September 3, 1913 ; and a witness by the name of 
Lueck, who was employed by plaintifï at the time the house burned, 
testified that the fire occurred the last of August or the first of Sep- 
tember, not naming the year. 

At the trial counsel for the insurance company offered in évidence 
certain homestead proofs made by the plaintifï on March 6, 1914. 
Thèse proofs consisted of the affidavit of the plaintifï and two other 
witnesses, John Childress and William H. Bridger. Thèse proofs 
were offered for the purpose of showing that it appeared therefrom 
that plaintifï and his witnesses, in making said proof, testified that 
the dwelling house located on the homestead was destroyed by fire 
on March 13, 1913, long before the policy sued upon was iss'ued. The 
ofïer of this évidence was excluded by the court, and an exception 
taken by counsel for the insurance company. We think there was no 
error in this ruling, as it did not appear that the plaintifï was présent 
when Childress and Bridger gave their proofs, or that he knew what 
they had testified to, and the three affidavits were offered together. 
The plaintifif's affidavit, no doubt, would hâve been admissible, if 
ofïered alone. 

[5] However, John H. Symons, the United States commissioner 
who took the proof, testified without objection that, at the time he took 
the final homestead proof of the plaintiff, plaintifï swore that the house 
upon the homestead was destroyed by fire March 13, 1913. The plain- 
tifï, at the time the homestead proofs were ofïered, and when counsel 
for the insurance company stated what they showed in regard to the 
date of the fire, said, if the proofs showed that fact, it was a mistake. 
The court charged the jury with référence to the date of the fire as 
f ollows : 

"The pétition allèges, and I thlnk tbe proof clearly shows, that the building 
insured and its contents were destroyed by lire on the 3d day of September, 
1913." 

While the homestead proofs were excluded, the testimony of Sy- 
mons that the plaintifï had stated under oath that the fire occurred 
March 13, 1913, remained. We think the credibility of the witness 
upon this proposition was a question for the jury to détermine, and 
that it was error for the court to décide the question, cUid thereby 
prevent the jury from passing upon it. 

[8] At the trial counsel for the défendant ofïered in évidence a 
photograph of the house alleged to hâve been destroyed by fire. 
There was no objection to it by counsel for plaintifï. The plaintifï 
227 F.— 52 
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testified that the fireplace was on the wrong side, but it certainly was 
the house. The photograph was excluded by the court as being no 
évidence of value, to which ruling an exception was taken. The photo- 
graph appears in the record, and we cannot corne to any other conclu- 
sion but that it might hâve aided the jury materially in arriving at 
the value of the house. 

For the errors specified, the judgment below must be reversed, and 
a new trial ordered. 



ESTES V. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit. November 15, 1915.) 

No. 4451. 

1. CusTOMS Dtjtiks <S=»125 — Concealment of Propebtt Imported Contbabt 

TO LaW. 

Rev. St § 3082 (Comp. St. 1913, § 5785), provides that if any person 
shall knowingly Import any merchandise contrary to law, or conceal or 
faeilitate the transportation or concealment of any such merchandise, he 
shall be punlshed as therein provlded. Section 3100 (section 5812) pro- 
vides that ail merchandise imported into the United States from any 
contlguous forelgn country shall be unladen and inspected by a customs 
officer at the flrst port of entry where It shall arrive. Held, that cattle 
brought Into the United States from Mexico without complying with sec- 
tion 3100 were imported contrary to law, wlthln section 3082, though the 
cattle were not dutlable. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 266; 
Dec. Dig. (S=»125.] 

2. AnIMALS <S=»29^QUABANTINœ REGULATIONS. 

Act Feb. 2, 1903, c. 349, § 2, 32 Stat. 792 (Comp. St. 1913, § 8699), pro- 
vides that the Secretary of Agriculture shall hâve authorlty to make 
proper régulations to prevent the Introduction of contagious or commu- 
nicable diseases of animais from a forelgn country Into the United States, 
and section 3 (section 8700) provides that any person violating that act 
or the régulations in pursuance thereof shall be guilty of a mlsdemeanor. 
Act Aug. 30, 1890, c. 839, 26 Stat. 416, provides that the Secretary of 
Agriculture may place in quarantlne ail neat cattle, etc., imported into 
the United States at such ports as he may deslgnate for such purpose, and 
that the importation of ail animais descrlbed in that act into any port ex- 
cept those designated by him as quarantlne stations is thereby prohiblted. 
The Secretary of Agriculture promulgated certain régulations requlring 
cattle subject to quarantlne and Inspection to be entered through certain 
customs stations, and requlring animais subject to inspection, includlng 
ail cattle Imported from Mexico, to be inspected at the port of entry. 
Selà, that the statute gave the Secretary of Agriculture fuU authorlty to 
make such régulations. 

[Ed. Note. — For other cases, see Animais, Cent Dig. § 79; Dec. Dig. 
<®=j29.] 

3. Customs Duties <g=»134 — Concealment of Pbopebtt Imported Contrary 

TO Law. 

An indictment for conceallng and facllitating the transportation and 
concealment of cattle Imported without inspection by an inspecter of the 
Bureau of Animal Industry properly charged that the animais were im- 
ported "contrary to law," without such Inspection, so as to brlng the 
charge wlthln the language of Bev. St. g 3082 (Comp. St. 1913, § 5785). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 336- 
339; Dec. Dig. <®=5l34.] 

®s»For other oasea eee same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the District 
of New Mexico ; W. .H. Pope, Judge. 

Phillip Estes was convicted of an offense, and he brings error. Af- 
firmed. 

Edward A. Mann, of Albuquerque, N. M. (R. F. Hamilton, of Dem- 
ing, N. M., on the brief), for plaintiff in error. 

Summers Burkhart, U. S. Atty., of Albuquerque, N. M. 

Before CARLAN'D, Circuit Judge, and AMIDON and VAN VAL- 
lŒNBURGH. District Judges. 

CARLAND, Circuit Judge. Estes was jointly indicted, tried, and 
convicted with one Faustino Holguin for the violation of section 3082, 
R. S. U. S. (Comp. St. 1913, § 5785), which reads as follows : 

"If any person shall fraudulently or knowlngly import or bring Into tbe 
United States, or assist in so doing, any merchandise, contrary to law, 
or shall receive, conceàl, huy, séll, or in any nianner facilitate t^e trans- 
portation, ooncealment, or sale of such merchandise after importation, 
knoiving the same to hâve heen imported contrary to law, such mercbandise 
shall be forfeited and the offender shall be fined In any sum not exceeding 
flve thousand dollars nor less than flfty dollars, or be imprisoned for any 
time not exceeding tvvo years, or both. Whenever, on trial for a violation of 
this section, the défendant is shown to hâve or to hâve had possession of such 
goods, such possession shall be déemed évidence sufflclent to authorize con- 
viction, unless the défendant shall explain the possession to the satisfaction 
of the jury." 

Having been sentenced to the penitentiary, he brings the case hère, 
assigning error. 

The indictment charged in substance that the défendants on the 
29th day of March, 1914, at the county of Luna, and district of New 
Mexico, did receive and conceal and did facilitate the transportation 
and concealment of certain cattle, which were described, and which 
had theretofore been fraudulently and clandestinely imported and 
brought into the United States from the republic of Mexico contrary 
to law ; that is to say, without the same being invoiced or entry there- 
of being made with any collecter of customs of the United States, and 
without déclaration thereof being made to any proper revenue officer 
of the United States, and without the same having been inspected by 
an inspector of the Bureau of Animal Industry of the United States, 
knowing the same to hâve been so imported and brought into the 
United States from the republic of Mexico. After a witness had been 
sworn for the prosecution and a question asked, counsel for- the de- 
fendant objected to the introduction of any further évidence on the 
ground that the indictment failed to state any crime or offense punish- 
able by the laws of the United States. Such a motion is unknown to 
the procédure in criminal cases in the Courts of the United States. In 
United States v. Gooding, 12 Wheat. 461, 6 L. Ed. 693, Justice Story, 
in delivering the opinion of the Suprême Court, said : 

"Undoubtedly, according to the regular course of practlce, objections to 
the form and sufficlency of an indictment ought to be discussed, upon a mo- 
tion to qùash the indictment, which may be granted or refuàed in the discré- 
tion of the court, or upon demurrer to the indictment, or upon a motion in 
arrest of judgment, which are matters of right. The défendant bas no right 
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to inslst that such objections should be discussed or dedded, during the trial 
of the facts by the jury. It would be very Inconvénient and embarrassing, 
to allow a discussion of sucli topics, during the progress of the cause before 
the jury, and introduce much confusion into the administration of public 
justice. But, we think, it is not wholly incompétent for the court to enter- 
tain sueh questions, during the trial, in the exercise of a sound discrétion. 
It shou-ld, however, be rarely donc, and only under circumstances of an ex- 
traordinary nature." 

The trial court in its discrétion, however, entertained the motion 
and denied it. This ruling is assigned as error. As the question as 
to whether the indictment sustains the judgment might probably be 
raised hère for the first time, we will consider the error assigned. 

[1] It is contended that as the cattle v/ere not dutiable, and they 
were not, it was not necessarv to enter them for import at a port of 
entry; but under section 3100, R. S. U. S. (Comp. St. 1913, § 5812), 
ail articles or merchandise imported into the United States from a 
contiguous foreign country must be unladen in the présence of, and 
be inspected by, an inspecter or other officer of the custoras. In other 
words, an importer cannot détermine for himself that articles which 
he des ires to import are not dutiable and bring the same into this 
country at any place he shall détermine. AU articles, whether dutiable 
or not, must be properly declared and entered at the custom house and 
there be inspected by the proper officer. To bring property into this 
country from a contiguous foreign country without complying with 
the provisions of section 3100, R. S. U. S., is to bring it into this coun- 
try contrary to law. 

[2,3] It is next claimed that there is no law within the meaning 
of section 3082, supra, which requires the cattle mentioned in the in- 
dictment to be inspected by an inspecter of the Bureau of Animal In- 
dustry of the United States. Section 2 of the act of Congress approved 
February 2, 1903 (32 Stat. 792, c. 349 [Comp. St. 1913, § 8699]), reads 
as f ollows : 

"That the Secretary o( Agriculture shall hâve authorlty to make sueh 
régulations and take sueh measures as he may deem proper to prevent the in- 
troduction or dissémination of the contagion of any contaglous, infections, or 
communicable dlsease of animais from a foreign country into the United States 

* • * whenever in his judgment sueh action Is advisable in order to guard 
against the introduction or spread of sueh contagion." 

Under the authority of this section and also of the act of Congress 
approved August 30, 1890 (26 Stat. 416, c. 839), the Secretary of Agri- 
culture has promulgated certain régulations as f ollows : 

"Ports of Import and Quarantine and Inspection Stations. 

"Régulation 1. With the approval of the Secretary of the Treasury, the 
following named ports, subports, and custom stations are hereby designated 
as quarantine stations, and ail horses, cattle, sheep, and other ruminants, 
and swine Imported into the United States and which are subject to both 
quarantine and inspection milst be entered through said stations, vlz. : 

• • * Along the boundary Une between the United States and Mexico; 
Campo and Calexico, Cal. ; Nogales, Arlz. ; El Paso, Eagle Pass, Laredo, 
Kio Grande City, Edlnburgh, and BrownsvlUe, Tex." 

"Régulation 14. Ali animais imported into the United States and which 
are subject to inspection shall be caref ully inspected by an inspecter of the 
Bureau of Animal Industry, and ail animais fouud to be free from dlsease and 
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not to hâve been exposed to any contagious disease shall be admitted Into the 
United States, subject to the provisions for quarantine, as required by régula- 
tion 9, except as otherwise provlded." 

"Régulation 48. Ail cattle imported into the United States from the republic 
of ilexico must be inspected at the port of entry by an inspecter of the 
Bureau of Animal Industry, and found free from disease." 

Section 3 of the act of Congress approved February 2, 1903 (Comp, 
St. 1913, § 8700), above mentioned, provides as follows: 

"That any person, company, or corporation knowingly violating the provi- 
sions of this act or the orders or régulations made in pursuance thereof shall 
be guUty of a misdemeanor, and on conviction shall be punished by a fine of 
not less than one hundred dollars nor more than one thousand dollars, or by 
imprisonment not more than one year, or by both such fine and imprlsonment." 

It thus appears that the Secretary of Agriculture had full authority 
to make the above régulations, and that thèse régulations required 
that horses, cattle, sheep, and other ruminants, and svirine imported 
into the United States, and which are subject to both quarantine and 
inspection, must be entered at the ports of entry specified in régulation 
1. Régulations 14 and 48 provide for the inspection by an inspecter 
of the Bureau of Animal Industry of ail such animais. 

The case of United States v. Eaton, 144 U. S. 677, 12 Sup. Ct. 
764, 36 L. Ed. 591, is cited in support of defendant's contention. In 
this case it appeared that a régulation made by the Commissioner of 
Internai Revenue with the approval of the Secretary of the Treasury 
under section 20 of the act of August 2, 1886 (24 Stat. 209, c 840 
[Comp. St. 1913, § 6232]), in relation to oleomargarine, required 
wholesale dealers to keep a book and make a monthly return showing 
certain prescribed matters, and it was decided that a wholesale dealer 
in the article mentioned who fails to comply with such régulation is 
not liable to the penalty imposed by section 18 of the act (section 
6230), because he does not omit or fail to do a thing required by 
law in the carrying on or conducting of his business. The Suprême 
Court decided that, if Congress had intended that a violation of the 
régulations promulgated by the Commissioner of Internai Revenue 
should be visited by the penalty imposed by section 18 of the act, it 
would hâve said so. But in the case of United .States v. Grimaud, 
220 U. S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563, the ruling in the case of 
United States v. Eaton is explained, and it is there decided that a con-_ 
viction for violating the régulations established by the Secretary of' 
Agriculture, regulating the use of forest réservations for grazing and 
other lawful purposes, should be sustained because the act of Con- 
gress which authorized the Secretary to establish the régulations also 
provided that any violation of the provisions of the act or of such 
rules and régulations should be punished as provided in section 5388, 
R. S. U. S., as amended. 

The défendants in the case at bar were not indicted for violating 
the régulations of the Secretary of Agriculture; but as thèse régula- 
tions were fully authorized by law, and.their violation made punish- 
able by law (section 3, supra), it must be held, we think, that it was 
proper to allège in the indictment that the cattle in question had there- 
.tofore been imported and brought into the United States from the 
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republic of Mexico contrary to law, as specified in the indictment,. 
so as to bring the charge within the language of section 3082, above 
mentioned. We therefore conclude that the court did not err in 
overruling the motion, which attacked the indictment. 

There was a request at the close of ail the testimony that the court 
direct a verdict for the défendants, for the reason that there was an 
entire failure of proof of the material allégations of the indictment. 
We hâve read the évidence in the record with care and are satisfied 
that there was sufficient évidence to go to the jury that the cattle were 
brought from the republic of Mexico into the United States without 
being invoiced or entry thereof made with any collector of customs, 
and without déclaration thereof being made to any proper revenue 
officer, and without being inspected by an inspector of the Bureau of 
Animal Industry. The last clause of section 3082 provides that when- 
ever on trial for a violation of this section the défendant is shown to 
hâve, or to hâve had, possession of such goods, such possession shall be 
deemed évidence sufficient to authorize conviction unless the défendant 
shall explain the possession to the satisfaction of the jury. There was 
évidence which positively identified Estes and his codefendant Holguin 
as the men who were in possession of the cattle in Luna county on 
March 30, 1913. 

We hâve carefully considered the errors assigned in regard to the 
charge delivered by the court to the jury. The charge is not subject 
to the criticisms leveled against it, and we see no error therein. The 
court did not charge the jury that the unlawful importation of the 
cattle was proved by showing that the défendant had been in pos- 
session of the same. It particularly explained to the jury that, if 
they believed that the cattle had theretofore been unlawfully import- 
ed as charged in the indictment, then possession under the statute 
was sufficient to authorize conviction, unless the défendant should 
explain the possession to the satisfaction of the jury. 

We are also of the opinion that the remarks of the United States 
Attorney in his address to the jury simply stated what the provisions 
of section 3082 were in regard to the force and eflfect of possession 
by the défendants of the cattle in question and that his comments, 
especially in view of the charge of the court, were not a violation of 
the act of March 16, 1878 (20 .Stat. 30, c. 37 [Comp. St. 1913, § 
1465]). 

We see no error in the record, and the judgment below is therefore 
affirmed. 
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lOWA PORTLAND CEMENT CO. v. LAMANDOLA. 

(Circuit Court of Appeals, Eightti Circuit. November 2, 1915.) 

No. 4384. 

1. Masteb and Servant <S=>238 — Masteb's Liability fob Injtjby to Servant 

— Contributort Négligence. 

An employé is not required always and under ail circumstances to 
adopt the less dangerous of two methods of doing liis work ; but ttie test 
in ail cases is whether, in view of ail the facts and circumstances of the 
case, it would be the exercise of reasonable prudence to do the work as 
done, even if it were perhaps a more dangerous way than one which might 
hâve been chosen. 

[Ed. Note. — For other cases, see Master and Servant, Cent DIg. §§ 681, 
743-748; Dec. Dig. <s=238.] 

2. Masteb and Servant <S=»235 — Masteb's Liability fob Injuby to Servant 

— Contribdtory Négligence. 

A primary duty is imposed upon the master to use reasonable care to 
furnish the servant a reasonably safe place to work In and reasonably 
safe appliances to work with, and the servant may rely upon the perform- 
ance of such duty, and is not required at the outset to make a personal 
inspection, or to exercise any degree of diligence to affirmatively ascertain 
whether it bas been performed. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 710- 
722; Dec. Dig. <S=235.] 

3. Masteb and Servant <S=»204 — Action fob Injuby to Servant — Défenses 

— ASSUMPTION OP RiSK. 

Under lowa Code Supp. 1907 and 1913, § 4999a2, which requlres 
the owner of any manufacturing or other establishment where machlnery 
is used to properly guard ail cogs, gearing, etc., as construed by the Su- 
prême Court of the state, an owner who has failed to comply with such 
requirement cannot invoke the doctrine of assumption of risk agaiust an 
employé injured in such machlnery. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 544- 
546; Dec. Dig. <S=204. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Courts ®=>366 — Fédéral Courts — Following State Décisions. 

Where the highest judicial tribunal of a state has placed a construction 
upon its statutes, the fédéral courts must follow that construction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960-968 ; 
Dec. Dig. <g=366. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank of City of Memphls, 49 O. C. -A. 468 ; Converse v. Stewart, 
118 C. C. A. 215.] 

In Error to the District Court of the United States for the South- 
«rn District of lowa ; Smith McPherson, Judge. 

Action at law by Tony Lamandola against the lowa Portland Ce- 
rnent Company. Judgment for plaintiff, and défendant brings error. 
Afïirmed. 

Jesse A. Miller, of Des Moines, lowa (J. D. Wallingford and Oliver 
H. Miller, both of Des Moines, lowa, on the brief), for plaintifï in 
«rror. 

Chandler Woodbridge, of Des Moines, lowa (James P. Hewitt, of 
Des Moines, lowa, on the brief), for défendant in error. 

©ssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Before ADAMS, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

ADAMS, Circuit Judge. Lamandola, the plaintiff below, sued the 
Cernent Company for damages allegted to hâve been sustained by him 
through its négligence. The défense was a déniai of the négligence 
and pleas of contributory négligence and of assumption of the risk. 
A recovery was had by him, and the Cément Company prosecutes this 
writ of error. 

The main f acts are thèse : The Cernent Company was engaged in 
the business of manufacturing cément, and for this purpose it re- 
quired intense beat. To produce this, it installed a plant of this kind : 
It constructed several large iron or steel cylinders 6 feet in diameter 
by 35 feet in length, with mechanism to revolve them at approximately 
IV2 révolutions per minute. Connected with each of thèse cylinders 
was a heating apparatus, by means of which beat was carried into and 
through them for the purpose of drying crushed or ground coal in- 
troduced into one end of them. As the cylinders revolved, coal was 
kept moving through them, from the receiving end, throughout the en- 
tire length, until it was finally emptied at the other end in the form 
of pulverized coal or dust, ready to be blown into the furnaces to in- 
tensify the beat. Thèse cylinders were made to revolve by an elec- 
trical contrivance connected with them by means of cogwheel gearing. 
This gearing was located underneath the cylinders, upon a cernent 
foundation, and was not covered or protected by any guard or shield. 
Underneath it was a hoUowed-out space or pit which was kept filled 
with oil, into which one of the coacting revolving cogwheels was kept 
constantly immersed. Coal dust accumulated in this pit, and it was the 
duty of plaintifï to clear it out when necessary and keep it supplied 
with oil. As he was in the act of removing the accumulated dust on 
the occasion of bis injury, with such instrumentalities as were avail- 
able to him, bis hand was caught in the gearing and badly injured. 

There was évidence tending to show that défendant failed to fur- 
nish plaintiff a reasonably saie and fit implement with which to clean 
out the oil pit. This was disputed. There was évidence tending to 
show that it was impracticable to cover or protect the gearing with a 
guard. This was disputed. There was évidence tending to show that 
if the plaintiff had stopped the running of the machinery before he 
attempted to clean out the pit, or had done the work in some différent ♦ 
way and with a somewhat différent implement, it could bave been 
safely done and évidence to the contrary. There was also évidence 
tending to show that it was not usual or practicable to stop the run- 
ning of the machinery for the purpose of cleaning the pit. On évi- 
dence of this kind, which, it is thought, is sufficîently detailed for the 
purpose of disposing of the assignments of error relied on for a re- 
versai, the cause was submitted to the jury by the late Judge McPher- 
son in a comprehensive cha;rge, covering in an able way the several 
phases of fact and law applicable to it. 

[1] To this charge no exceptions were taken by either party. The 
only exceptions of any kind taken by the défendant were to the re- 
fusai by the court to gjve certain instructions to the jury in the lan- 
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guage of the draftsman. Those relied on in the brief for a reversa! 
of the judgment are as follows : 

(1) "You are instructed that where there are two ways or methods of 
doing a tliing, and one way is safe or comparatively safe, and the other way is 
dangerous, or more dangerous, it is a want of ordinary care on the part of the 
man for hiin to sélect and use the more dangerous method, and if in this case 
you flnd that the plaintiff could hâve stopped the drler in question, that is. 
stopped the machinery of the drier for a few minutes, and while the machln- 
ery was net in motion hâve cleaned out the coal dust whlch he claims he 
desired to clean out, but instead of doing this he proceeded to attempt to clean 
out said coal dust while said machinery was in motion, then you will find that 
the plaintiff was guilty of contributory négligence and he cannot recover in 
thia case." 

(2) "You are instructed that, where there is a comparatively safe and a 
more dangerous way known to a servant by means of which he may discharge 
his duty, it is a vv-ant of ordinary care for him to sélect and use a more dan- 
gerous way. Applying this rule to this case, if you find that the plaintiff 
was injured while cleanlng or attempting to clean the pit beneath the gear 
wheels in question, and you further flnd that there was a safer method which 
he as a reasonably prudent man could hâve used to clean the plt, to wit, by the 
use of a shovel or by first stopping the machinery, then you will find the 
plaintiff guilty of contributory négligence, and your verdict will be for the 
défendant." 

There was no error in refusing to give .thèse instructions. It is not 
true that an employé must always and without quaHfication, adopt the 
less dangerous method of doing work. The necessities of the case 
and attending circumstances may in some cases reasonably require an 
employé to adopt the rnore dangerous of two ways. The test in ail 
cases is whether, in view of ail the facts and circumstances of the case, 
it would be the exercise of reasonable prudence to do the work as 
done, even if it were perhaps a more dangerous way than some other 
way might hâve been; hence, to lay down a gênerai rule for the 
guidance of the jury that it is a want of ordinary care (and therefore 
contributory négligence) for an employé to adopt the more dangerous 
way, without further qualification, would hâve been misleading and 
erroneous. 

For another reason also it was not error to refuse to give thèse 
instructions. The court in its charge to the jury fully explained to 
them the obligations of an employé under circumstances hypothecated 
in thèse instructions, and substantially gave to the jury the principle 
of law attempted to be stated in the instructions refused. There was 
no occasion for repeating thè same again. 

[ 2 ] The chief and most important act of négligence charged against 
the défendant by plaintiff, and the one mainly relied upon below and 
hère for a recovery by him, was defendant's failure to cover or other- 
wise protect the gear wheels near the place where plaintifï was re- 
quired to work. In view of this fact defendant's counsel asked the 
court to give this instruction to the jury : 

"Even if you find that the défendant was négligent, in that it failed to 
properly guard the machinery in connection with whlch the plaintiff was in- 
jured, jet if you find that the danger was open and obvious, and the plaintiff 
knew, or in exercise of reasonable care ought to hâve known, of such danger, 
and such danger was of such a character as that a reasonably prudent person 
would not hâve performed the work which the plaintiff claims to hâve been 
performiug at the time of the Injury and iu the manner in which the plaintiff 
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clalms to hâve performed sucli work, then you will flnd the plalntiff- guilty of 
contributory négligence, and your verdict will be for the défendant." ■ 

This request had some vicious éléments in it : 

(1) It devolved upon the employé the obligation of exercising rea- 
sonable care to ascertain whether a pièce of machinery and its sur- 
roundings with or about which he was required to work were danger- 
ous. This is not the law. It is well settled by repeated adjudications 
in this court that a primary duty is imposed upon the master to f ur- 
nish the servant a reasonably safe place to work in and reasonably safe 
appliances to work with, or at least to use reasonable care to do so, 
and that an employé may confidently rely upon the master doing so, 
-•nd is under no obligation at the outset to make a personal inspection 
l'T to exercise any degree of diligence to affirmatively ascertain whether 
he has donc so. It is only when the employé actually knows of de- 
fects constituting négligence on the part of the employer, or when they 
are plainly observable by him, that his continuance in the work con- 
-stitutes contributory négligence. Republic Elevator Co. v. Lund, 116 
C. C. A. 373, 196 Fed. 745, 45 L. R. A. (N. S.) 707, and cases there 
cited. 

(2) This instruction, if otherwise correct, was predicated upon nO' 
substantial évidence. Not a particle of évidence appears in the record 
tending to show any négligent or careless act or motion by plaintifï 
in the matter of cleaning out the pit which in any manner exposed him^ 
to the danger of the gearing. He was engaged at his task by the 
express command of his superior, and was, so far as the proof shows, 
doing it with ail reasonable care and caution. His in jury was the 
resuit of his being required to do the work in close proximity to the 
dangerous and unprotected 'gearing, and seems to hâve been purely 
incidental to defendant's failure to properly guard that gearing. 

(3) The court in its gênerai charge had f ully stated the law govern- 
ing the doctrine of contributory négligence applicable generally to ail 
the phases of the case and properly refused to single out and make 
spécial comment upon any single fact bearing.on it. Perovich v. United 
States, 205 U. S. 86, 92, 27 Sup. _Ct. 456, 5l_ L. Ed. 722. This ia 
specially true when there is no évidence tending to show any con- 
tributory négligence in that particular phase of the case. 

[3] Defendant's counsel also requested the court to give this instruc- 
tion : . 

"The plalntiff is held by the law to hâve assumed the usual and ordlnary 
rlsks Incident to the business In whlcli he was engaged, and If you find that the 
injury of which he complains was the resuit of au ordlnary risk or danger of 
his employment, then he cahnot reeover and your verdict must be for the 

défendant." 

The court refused to give this instruction and due exception was 
saved. There was no error in refusing to give this instruction. Sec- 
tion 4999a2 of the lowa Code, Suppléments 1907 and 1913, provides as 
f ollows : 

"It shall be the duty of the owner, agent, superintendant or other person 
having charge of any inanufacturlug or other establishment where machinery 
is used, to furnish and supply or cause to be funiished and supplied therein, 
belt shlfters or other safe mechanieal contrivances for the purpose of throwing 
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telts on and ofC pulleys, and • * * ail sawa, planers, cogs, gearing," etc., 
"shall be properly guarded." 

The record, as already pointed out, discloses no évidence of négli- 
gence on the part of the plaintifï in cleaning out the pit with the im- 
plement provided for his use. He was apparently doing it as well 
and as carefully as he could under the conditions surrounding him. 
In the absence of the statute of lowa just quoted his in jury would 
probably be classified as accidentai. 

[4] The Suprême Court of lowa, in construing this statute, has held 
that the défense of assumption of risk is not available to a défendant 
who has failed to comply with it and to properly guard its machinery 
when injury results. Poli v. Numa Block Coal Co., 149 lowa, 104, 
127 N. W. 1105, 23 L. R. A. (N. S.) 646; Stephenson, Adm'r, v. 
Brick & Tile Co., 151 lowa, 371, 130 N. W. 586; Verlin v. U. S. 
Gypsum Co., 154 lowa, 723, 135 N. W. 402. Where thehighest ju- 
dicial tribunal of a state has placed a construction upon its statutes, 
the courts of the United States inust follow that construction. This 
we did in a case similar to the présent one, where we held that the dé- 
fense of assumption of risk was not available to a défendant who had 
failed to comply with a statute similar to the one now before us, after 
the Suprême Court of the state had so held. Columbia Box Co. v. 
Saucier, 213 Fed. 210, 129 C. C. A. 656. 

In the progress of the trial the defendant's counsel called Mr. Rib- 
ble, an ex-factory inspector, as a witness, and asked him whether in , 
his opinion the gearing in question in this case required guarding, and 
whether guarding it would eliminate the danger incident to being 
caught in the gears, and whether he as factory inspector ever gave 
any direction to the Cernent Company with respect to guarding their 
gearing, etc. Thèse questions were objected to by plaintifï's counsel, 
disallowed by the court, and due exceptions taken. There was no er- 
ror in thèse ruiings. The beneficent statute of the state invoked by 
plaintifï cannot be frittered away by opinions of an executive officer. 

Defendant's counsel hâve urged some other objections to the pro- 
ceedings below, ail of which hâve been duly considered and found to 
be without substantial merit. 

The judgment is afifirmed. 



LEE WILSON & CO. v. TJNITHD STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 4, 1915.) 

No. 4278. 

1. Public Lands <s=>59 — CoNSTEtrcTiON or Patent— Lands Meandeeed as 
Lake. 

The United States patented to the state of Arkansas, under Swamp 
Land Act Sept. 2S, 1S50, c. 84 (9 Stat. 510), the whole of a described town- 
shlp of land, "except section 16, containing 14,565.03 acres according to 
the officiai plats of survey of the said lands returned to the General Land 
Office by the Surveyor General." According to such. survey a certain part 
of the township was nieandered and platted as a navigable lake, but was 

^=For other cases see same toplc & KEY-NUMBEE tn ail Key-Numbered Dlgests & Indexes 
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not In faet a lake, nor submergea land, either at the tîme of survey or is- 
suance of the patent. Held, that the land thus meandered and platted 
did not pass under the patent. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 1S4, 185; 
Dec. Dig. <®=559.] 

2. Waters and Wateb Courses ®=»111— Lakes— Meander Lines— Descrip- 

tion OF Land. 

A purchaser from the state of fractional sections, described as such in 
the deed, and which according to the survey and plat were boufided by 
the meander line of a lake, took no title to any part of the land so mean- 
dered out. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
i 120 ; Dec. Dig. <S=>111.] 

3. Public Lands <S=561— Swamp Land Grant— Act Confirming Title oi- 

Crantées of State. 

The state, having accepted the patent with the description as therein 
given, had no claim on the land meandered out as a lake, which would 
corne -within the provisions of Act April 29, 1S9S, 30 Stat. 367, confirming 
the title of grantees of the state to "any unconfirnied swamp land." 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 192-213 ; 
Dec. Dig. <S=561.] 

Appeal frdm the District Court o£ the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Suit in equity by the United States against Lee Wilson & Co. Decree 
for the United States, and défendant appeals. Affirmed. 

For opinion belovv, see 214 Fed. 630. 

Charles T. Coleman, of Little Rock, Ark. (William M. Lewis, of 
Little Rock, Ark., on the brief), for appellant. 

W. N. Mills, Sp. Asst. Atty. Gen., of San Francisco, Cal. (W. H. 
Martin, U. S. Atty., of Hot Springs, Ark., and J. A. Tellier, Sp. 
Asst, Atty. Gen., of Little Rock, Ark., on the brief), for appellee. 

Henry D. Ashley, of Kansas City, Mo., amicus curiae. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

CARLAND, Circuit Judge. A correct décision of the issues in- 
volved in this case is of the greatest importance. We think the case 
is mainly ruled by Little v. Williams, 231 U. S. 335, 34 Sup. Ct. 68, 58 
L. Ed. 256; Chapman & Dewey Lumber Co. v. St. Francis Levée 
District, 232 U. S. 186, 34 Sup. Ct. 297, 58 L. Ed. 564; Id., 234 U. S. 
667, 34 Sup. Ct. 906, 58 L. Ed. 1526; Security Land & Exploration 
Co. V. Burns, 193 U. S. 167, 24 Sup. Ct. 425, 48 L. Ed. 662; French 
Glenn Live Stock Co. v. Springer, 185 U. S. 47, 22 Sup. Ct. 563, 46 
L. Ed. 800 ; Niles v. Cedar Point Club, 175 U. S. 300, 20 Sup. Ct. 
124, 44 L. Ed. 171. 

The bill was filed to quiet title to one body of land containing 
853.6 acres, composing parts of sections 22, 26, and 27, in township 
12 north, range 9 east, in Mississippi county, Ark. Three individuals 
were joined with appellant as défendants below, but they disclaim. 
The lands became a part of the public domain in 1803 by acquisition 

<S=3For othier cases see same toplc fe KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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from the French republic, and of course remained such, uniess the 
government had parted with its title. The appellant claims that it 
had done so, and that title thereto is now vested in it. It puts forth 
several reasons to sustain this claim; and those reasons are thèse: 

[1] 1. That by virtue of the provisions of Act Sept. 28, 1850 (9 
Stat. 519), and the procédure therein authorized, which was regular- 
ly taken, title to said lands passed to the state of Arkansas and there- 
after that title became vested in appellant. 

The facts relative to that claim are thèse : In 1839 and 1840 the 
township (township 12) was surveyed and established, and thereafter 
in 1841 the subdivisional Unes were located and the township sec- 
tionized; that after the passage of the Swamp Land Act, supra, and 
in 1853, the state selected the entire township, as authorized by 
the act, and thereafter, and on the 27th day of September, 1858, ail 
of said township was conveyed by patent to the state. The survey 
of 1841 meandered the lands in controversy as being a lake. The 
notes of the survey report the lake and also a bayou, as its outlet to 
the Southwest, as navigable. The lands were platted in accordance 
with the survey showing the lake as meandered. It may be conceded 
that the sélection as made by the Governor of the state was of the 
entire township, and that if the description in the patent had corre- 
sponded with the terms of the sélection, the lands in controversy, which 
were represented as being then covered by the lake, would hâve 
passed under the patent. The description in the sélection is in thèse 
words : 



Parts of 
Sections 


Section 


Town- 
ship 


Range 


Surveyed 

Area 

Acres Hdths. 


Unsurveyed 

Area 
Acres Hdths. 


Total 

Area 

Acres Hdth». 


Township 




12 


9 


(Bxcept Section 16) 


14,565.03 



But when the patent was issued some five years later the descrip- 
tion therein given is this : 

"Township twelve (12) north, range nlne (9) east. The whole of the township 
except section sixteen (16), containing fourteen thousand five hundred sixty-flve 
acres and three-hundredths of an acre, according to the officiai plats of sur- 
vey of the said lands returned to the General Land Office, by the Surveyor 

General." 

And the patent with the lands thus described having been received 
and accepted by the state rendered the terms used in describing the 
lands in the sélection irrelevant and immaterial in thereafter deter- 
mining what lands passed by the patent ; so the terms of the sélection 
may be omitted from further considération. Looking, then, to the 
patent, it follows that the lands which were meandered out and shown 
upon the plat as a lake did not pass under the patent uniess the 
lake did in fact exist. Little v. Williams, 231 U. S. 335, 34 Sup. Ct. 
68, 58 L. Ed. 256; Lumber Co. v. District, 232 U. S. 186, 34 Sup. 
Ct. 297, 58 L. Ed. 564. 
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The trial court held that a prépondérance of the évidence went 
strongly to establish that the lands were not submerged lands and 
that there was not a lake as shown upon the plat at the time of the 
survey; that no dépression can be noticed in the meandered area, 
and that there is no appréciable différence in the élévation between 
the lands on the two sides of the meander line. It further found 
that there is now a heavy growth of large, living trees on the lands ; 
that there was testimony that many of the trees were over 70 and 
some over 200 years old, and that they could not hâve grown on sub- 
merged lands; and said that it "is convinced beyond a reasonable 
doubt that there was no permanent body of water on the land mean- 
dered at the time the original survey was made, nor for a long period 
before that time, nor at the time of the passage of the act of 1850, 
or at the time the state made its sélection." 

The trial court also called attention to the fact that the Secretary 
of the Interior in 1908, after a hearing of a controversy between 
parties who desired to acquire the lands in controversy as home- 
steads, and others who claimed as riparian owners, made a like find- 
ing to the effect that the lands were not covered by a permanent 
body of water at the time of the original survey or at the time of 
the enactment of the Swamp Land Act, or when the state made 
its sélection. It therefore seems to be conclusively established that 
the lands did not pass under the patent of September 27, 1858. 

[2] 2. The appellant further contends that the state acquired title 
to the lands under Act April 29, 1898 (30 Stat. 367), approving a 
compromise which had theretofore been authorized and made be- 
tween the United States and Arkansas of a long-existing controversy 
concerning swamp and overflowed lands and the title thereto. That 
act provided : 

"Tliat the title of ail persons who hâve purohased from the state of Arkan- 
sas any unconfirmed swamp land and hold deeds for the same be, and the 
«ame is hereby, conflrmed and made valid as against any claim or rlght of thé 

United States." 

Between the time that the state made its sélection of township 
12, as is claimed, and the time that it received the patent dated 
in September, 1858, one William B. Waldron made application to 
the commissioners of state lands to purchase "Frl. Sec. 22, T. 12 
N., R. 9 E., 164.12 acres, Frl. Section 26, T. 12 N., R. 9 E., 623.83 
acres," and "Frl. Section 27, T. 12 N., R. 9 E., 291.98 acres," and 
he was permitted to enter the same as swamp and overflowed lands. 
Thereafter and in 1859 the state issued its patent conveying to Wal- 
dron ail of said lands for which he applied and described therein in 
the same way as fractional sections. The patents to Waldron, there- 
fore, did not purport to convey any of the lands which had beesn 
meandered out as the lake, and, as there was no lake, the meandered 
area could not pass as riparian to the fractional sections. It there- 
fore cannot be said that the transaction between Waldron and tlie 
state in his purchase of the lands came within the contemplation of 
the act of 1898. He applied only for the fractional sections, and 
the fractional sections were conveyed to him. The meander line, 
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therefore, constituted one of his boundary lines, beyond which he 
could not go. 185 U. S. 47, 22 Sup. Ct. 563, 46 L. Ed. 800; 232 U. S. 
186, 34 Sup. Ct. 297, 58 L. Ed. 564. 

[3] Waldron and his grantees lost title which they obtained through 
Waldron's patent from the state to the fractional sections by decrees 
and sales for oyerdue and unpaid taxes, and the state became the 
purchaser at those sales and was thereby reinvested with the title 
which it had patented to Waldron. Thèse conveyances back to the 
state occurred as to the différent tracts between 1883 and 1888, 
and thereafter in March, 1893, the state conveyed to the St. Francis 
levée district, and thereafter in 1894 the levée district obtained 
a decree of the chancery court confirming in it title to ail of sections 
22, 26, and 27, which, of course, includes the lands in controversy. 
Thereafter the levée district attempted to pass title thus confirmed 
in it to ail of said sections to its several grantees, and by mesne con- 
veyances such purported title passed to appellant. From 1900 to 
1910 spécial levies were made by the district upon ail of the lands 
in ail three sections for drainage purposes, and they had been paid 
for each of those years by their purported owners, including the 
appellant. The same is true, we think, as to gênerai taxes for state 
and county purposes. On thèse facts appellant again invokes Act 
May 2, 1898, and also an estoppel against the appellee; but we see 
nothing in the title thus acquired by the state under the tax sales 
which would make the compromise act applicable to that situation. 
The only sélection of swamp lands made in township 12 by the state 
is the one above referred to and made in 1853, but the state did 
not stand on the terms of that sélection as made. It accepted the 
patent of September 27, 1858, with the lands otherwise described, 
which we think must be taken as a modification of the terms of its 
sélection and as adopting for that purpose the description in the patent 
itself. It therefore cannot be said that at the time of the passage of 
Act May 2, 1898, the state had pending any unconfirmed sélection 
of swamp and overflowed lands in township 12, so far as anything 
appears from the record. 

3. As above noted, appellant relies also on the daim of estoppel 
and that it is a bona fide purchaser. The facts in both of those 
respects are sufficiently stated and discussed in the opinion of Judge 
Trieber (214 Fed. 630) and in which opinion in relation thereto we 
concur. 

Afïirmed. 
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FIELDER et al. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit September 27, 1915.) 

No. 4403. 

1. Criminal Law ©=»775, 782 — Tmal — Instructions. 

In a prosecution for introduclng liquor f rom without into that part of 
the State of Oklalioma whlch was formerly the Indlan Terrltory, in viola- 
tion of Act Marcli 1, 1895,*. 145, 28 Stat. 693, charges that the jury as men 
of affairs understood that people frequently who hâve in mind to violate 
the law do so in such a way as to avoid détection, if possible, that the 
jury were the triers of fact, and suggestions by the court as to tlie weight 
of testimony were not binding, that the court deemed the jury should 
hâve little difficulty in arriving at the conclusion that the Uquor came 
from without the state, and was introdueed into the county by some one, 
and that an alibi is a proper défense, but more easy to fabricate than 
some other défenses, were not erroneous. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1833-1837, 
1847, 1849, 1851, 1852, 1877, 1878. 1880-1882, 1906, 1907, 1909-1911, 1960, 
1966, 1967; Dec. Dig. <S=3775, 782.] 

2. Criminal Law i®=>1036 — Appbal — Présentation or Geounds of Beview 

IN Court Below — Necessity. 

Ordinarily the appellate courts will not consider the question whether 
there was substantial évidence to sustain a verdict, in the absence of a 
motion for instructed verdict by the defeated party at the close of the 
trial, and an exception to its déniai; but in a criminal case, where the 
life or liberty of the citizen is at stake, the appellate court may, in the 
interests of justice, examine the évidence to see whether there was any 
substantial évidence whatever against accused, and, if none is found, 
reverse the conviction, though there was no motion for directed verdict, 
and no exception was taken, or assignment of error made. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1631-1640, 
2639-2641 ; Dec. Dig. <S=»1036.] 

3. Indians <S=»38 — Introducing Liquob into Indian Countby — Evidence. 

In a prosecution for introducing intoxicants from without into that 
part of the state of Oklahoma whicU was formerly the Indian Terrltory, 
in violation of Act March 1, 1895, évidence held sufflcient to sustain a 
conviction as to one of the défendants, but not as to the other. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 22, 64, 66; Dec. 
Dig. <S=»38. 

Introducing Intoxleating liquors into Indian country, see note to Joplin 
Mercantile Co. v. United States, 131 C. C. A. 171.] 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma ; Ralph E. Campbell, Judge. 

C. E. Fielder and Tom Ford were convicted of introducing liquor 
from without the state of Oklahoma into that part of the state which 
was formerly the Indian Territory, and they bring error. Affirmed as 
to défendant Fielder, and reversed and remanded as to défendant 
Ford. 

Guy H. S'igler, of Ardmore, Okl, for plaintiffs in error. 
W. P. McGinnis, Sp. Asst. U. S. Atty., and D. H. Linebaugh, U. S. 
Atty., both of Muskogee, Okl. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

•(Ê=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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SANBORN, Circuit Judge. The défendants below in this cas» 
were convicted of introducing liquor from without the state of Okla- 
homa into that part of the state which was formerly the Indian Terri- 
tory in violation of Act March 1, 1895, c. 145, 28 Stat. 693, and each 
of them was sentenced to imprisonment in the United States peni- 
tentiary at Leavenworth for the period of 18 months and to pay a fine 
of $150. 

[1] They complain of their trial on the grounds that the court 
charged the jury that "You, as men of affairs, of course understand 
that, without référence to this particular case, it is the common knowl- 
edge ai ail of us that people frequently, who hâve in mind to violate 
the law, do so in such a way as if possible to avoid détection, to avoid 
having eyewitnesses ;" that "Now you are the triers of the facts in 
this case and not the court. Any suggestions I might hâve with regard 
to this testimony, or what I deem it to prove, or what weight I might 
deem it to hâve, is not binding on you. * * * j think from the 
évidence in this case, I think you will hâve little difficulty in arriving 
at the conclusion that the liquor came from without the state, and was 
being introduced into Carter county, in this state, by some one ;" that 
"An alibi is a proper défense in a criminal case; it is a défense which 
as men of afïairs you know is more easy of — more easy to build up 
than some other défenses and somewhat more difficult to controvert 
than some other défenses ;" and that the court submitted the question 
of the guilt or innocence of the accused to the jury when there was 
no substantial évidence of the guilt of either of them. It is too clear 
for discussion that there was no error in the excerpts from the charge 
which are challenged, and they are dismissed without further notice. 

[2] It is the gênerai rule of the Suprême Court and of this court 
that the appellate courts will not consider the question whether or not 
there was substantial évidence to sustain a verdict, in the absence of a 
motion or request for an instructed verdict by the defeated party at 
the close of the trial and an exception to its déniai. There was no 
such motion, request, or exception in this case, and counsel for the 
government object to the considération of the évidence and invoke 
this rule. There is, however, an exception to the rule to the eiïect 
that in a criminal case, where the life or liberty of the citizen is at 
stake, the appellate court may, in the interest of justice, examine the 
évidence to see whether there was any substantial évidence whatever 
against the accused, and if none is found may reverse the judgment, 
although no motion or request was made on that ground, and no ex- 
ception was taken or assignment of error made. Wiborg v. United 
States, 163 U. S. 632, 658, 16 Sup. Ct. 1127, 41 L. Ed. 289; Sykes 
V. United States, 204 Fed. 909, 913, 914, 123 C. C. A. 205, 209, 210; 
Clyatt V. United States, 197 U. S. 207, 221, 25 Sup. Ct. 429, 49 L. Ed. 
726; Crawford v. United States, 212 U. S. 183, 194, 24 Sup. Ct. 260, 
53 E. Ed. 465, 15 Ann. Cas. 392; Weems v. United States, 217 U. S. 
349, 362, 30 Sup. Ct. 544, 54 h. Ed. 793, 19 Ann. Cas. 705 ; Williams 
V. United States, 158 Fed. 30, 36, 88 C. C. A. 296, 302; Humes v. 
United States, 182 Fed. 485, 486, 105 C. C. A. 158, 159; Pettine v. 
New Mexico, 201 Fed. 489, 497, 119 C. C. A. 581, 589. 
227 F.— 53 
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[3] The évidence in the record of the trial of this case has teen 
carefully read, to ascertain whether or not there was any substantial 
évidence against the défendants below under this exception to the rule. 
It is this: The défendant Fielder borrowed a horse and buggy of 
the nephew of the défendant Ford, and drove about seven miles 
south from Muskogee alongside the Santa Fé Railroad, which extends 
from Ft. Worth, Tex., to Muskogee, OkI., in the forenoon of May 17, 
1914, at such a time that he arrived at the point where the wagon road 
turns west from the railroad a few minutes before the regular pas- 
senger train from Ft. Worth to Muskogee passed that point. He then 
turned and drove west about 300 yards, stopped, alighted from his 
buggy, waited until the train approached, then drove back to the rail- 
road, waited until the train passed, then drove into a fîeld to the f ence 
along the right of way of the railroad, climbed over that fence, picked 
up and was loading two télescopes, each of which contained a keg of 
intoxicating liquors, which had been kicked off the train as it passed 
witho-ut stopping, when he was arrested. Two more télescopes, each 
containing a keg of liquor, were then found by the side of the railroad 
track. O. F. Hill & Co., of Ft. Worth, Tex., were wholesale liquor 
dealers, and one of the kegs was marked with their fiame. Fielder 
was a man who worked at such jobs as he could find, and a witness for 
the government testified that ail the business he knew of his doing was 
■ whisky business. 

Ford owned and operated a wagon yard and handled whisky in con- 
nection with it. The officer who arrested Fielder saw on the steps 
of one of the passenger coaches of the train a man about the size of 
Ford, dressed in a light suit, and Ford wore a Hght suit in the after- 
noon of that day, when he assisted in getting a bond for Fielder; but 
Ford and two other witnesses testified that he was at his résidence in 
Muskogee at such hours that he could not hâve been on that train 
unless their testimony was false. The facts that the télescopes of liq- 
uor from wholesale liquor dealers in Texas were thrown olï the pas- 
senger train which Fielder drove several miles to meet, that he waited 
ior that train and picked them up and proceeded to load them, con- 
stitute substantial évidence that he knew they were coming, that their 
destination was not the right of way where they landed, but some 
other place in the part of Oklahoma in which he picked them up, and 
that he was engaged in continuing their transportation to that place, 
probably Muskogee, and hère was substantial évidence from which a 
jury might lawfuUy find that he was engaged in introducing the liquor 
from without the state into that part of Oklahoma to which he was 
transporting it. But there was no such testimony against Ford. There 
was no évidence that he knew before Fielder was arrested that his 
nephew loaned his horse and buggy to Fielder, or for what purpose 
Fielder had borrowed it, no évidence that he had ordered the introduc- 
tion of the liquor, no évidence that he knew it was coming, or that he 
had any interest in or connection with it, for the testimony of one wit- 
ness that he saw a man of his size dressed in a light suit on the train 
and the fact that he procured or made the bond for Fielder are toc 
remote and inconsequential to constitute any substantial évidence that 
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Ford întroduced or aided in introducing the liquor from Texas into 
any part of Oklahoma. 

The judgment against Fielder must accordingly be affirmed, and the 
judgment against Ford must be reversed, and his case must be remand- 
ed to the court below, with instructions to grant a new triaL 

And it is so ordered. 



ALLAUN et al. r. GLEN BEOOK COAL CO. 

(Circuit Court of Appeals, Thlrd Circuit November 29, 1915.) 

No. 1978. 

Evidence <S=357 — Admissibilitt — Correspondence Between Parties. 

Défendants, who constltuted a committee appointed by creditors of a 
corporation engaged in the performance of a government contract, ordered 
coal from plaintifC for the use of the company. Beld, In an action to 
recover from défendants a balance due for such coal, that letters passing 
between the parties were properly admitted in évidence as bearing on 
the question whether défendants purchased the coal on their own crédit or 
merely as agents for the company. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1492-1499; 
Dec. Dig. ®=>357.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action at law by the Glen Brook Coal Company against Maurice 
Allaun and others. Judgment for plaintiff, and défendants bring 
error. Affirmed. 

Thomas McConnell, Jr., Harry S. Mesirov, and Henry M. Du Bois, 
ail of Philadelphia, Pa., for plaintiffs in error. 

George W. Harkins, Jr., and Howard H. Yocum, both of Philadel- 
phia, Pa., for défendant in error. 

Before BUFFINGTON. McPHERSON, and WOOLLEY, Circuit 
Judges. 

PER CURIAM. In this suit the Glen Brook Coal Company sought 
to establish the individual liability of the défendants for coal furnished 
to the Atlantic Dredging Company under two agreements, one of theni 
made in July, 1911, and the other in March, 1913. The only défense 
was that the défendants were acting in a représentative character, 
and that the agreements were entered into on behalf of the Dredg- 
ing Company. This issue was submitted to the jury, and the verdict 
was in favor of the plaintiff. There is no assignment of error to the 
charge, and in this court we must accept the verdict as determining 
the question of liability against the défendants. The only point now 
open, therefore, is whether any harmful error was committed during 
the trial, and in this respect no complaint is made except concerning 
the admission of several letters. The question presented will be made 
clear by a brief outline of the façts. 

In September, 1910, the Dredging Company (which was carrying 

e=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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out a contract with the United States) became financîally embarrassed, 
and its condition was considered at a creditors' meeting. The credi- 
tors proposed and the company agreed that a committee of three cred- 
itors should be appointed, with the following powers and duties, inter 
alia: 

"The business of sald Atlantic Dredging Company shall be conducted by 
Its offlcers and directors under tbe supervision and advice of said committee 
until such tlme as thls agreement may be discontlnued under its terms. Ail 
moneys received must be deposlted in the name of thls committee and dls- 
bursed by them. 

"AU claims and expenses arising hereafter shall be promptly paid in fuU 
f rom current receipts, and from the balance of sald receipts, if any, the com- 
mittee shall déclare divldends to ail creditors of said Atlantic Dredging Com- 
pany as rapidly as- In their judgment the circumstances will justlfy." 

The committee entered upon its duties, but the extent of its activity 
is not very definitely proved. In the summer of 1911 a contract was 
made by members of the committee with the Glen Brook Coal Com- 
pany — which was not a créditer of tlie Dredging Company — and coal 
was delivered thereunder at întervals until November 23d. At that 
date a balance of about $400 remained unpaid, and letters in référ- 
ence to this balance were exchanged between the Coal Company and 
the committee at fréquent intervais from December 28, 1911, to Feb- 
ruary 21, 1913. The following letters are fair examples of the tone 
and scope of the correspondence : 

"April 23, 1912. 

"Mr. T. W. Miller, Chalrman, Committee of Creditors, Atlantic Dredging 
Company — Dear Sir: Under date of the 13th Instant we took the liberty of 
again calllng your attention to our account, amountlng to ?392.40, for coal 
furnished during September and November, 1911, but up to thls time hâve had 
no response from you. We wlll be glad to bave you advlse us as promptly as 
possible when we may expect to recelve a remittance to cover thls. 
"Very truly yours, B. M. Ramsey, Jr., 

"Secretary and Treasurer." 
"Wllmlngton, Del., April 24, 1912. 

"Glen Brook Coal Company, Phlladelphia, Pa. — Gentlemen: I beg to ac- 
knowledge recelpt of your favor of the 23d and also letter of the 13th, and 
hâve not ansvvered same, as we hâve been waltlng every day to bave tbe 
govemment give us some notice of release from our contract and pay us the 
balance due on contract as wejl as for vvork that we hâve executed during 
the months of March and April. Up to this date we hâve had no acceptance, 
but slmply hâve had more work put on us, and I hâve a letter from one of 
the committee to-day In which he states that he hopes within the next week 
matters wlll be in such shape that the release wlll be made possible. We 
bave not had one cent of money from the govemment since last December and 
this committee bas had to finance the whole opération out of our own pockets 
up to the présent time, consequently we are not In shape to hand you any 
money. The wrlter assured you that everything possible will be done looking 
towards paylng this claim just as soon as we get funds, and it wlll be utterly 
useless for you to sue or get judgment, Inasmuch as same could not be exe- 
cuted, for the reason that the govemment holds a prior claim on the outflt un- 
til the contract is completed, and it would only put unnecessary expense on 
the account. I am wllltng to be perfectly frank with you In this matter, as 
we are dolng our very best to carry out the contract in accordance with tbe 
desires of the creditors' committee and as we are belng forced to do by the 
govemment. * * * 

"Yours very truly, T. W. Miller." 
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In March, 1913, a second contract was entered into, under which 
deliveries were made until July of that year, when further perform- 
ance was abandoned by mutual consent, a balance of about $3,600 re- 
maining unpaid. 

At the trial the correspondance referred to was offered in évidence, 
the letter of December 28th being admitted to prove "notice that the 
plaintiff expected to hold the committee Hable," and the whole séries 
being finally admitted "as bearing on the first shipment only." At 
the close of the plaintifï's case its counsel asked that the letters might 
be considered by the jury "with respect also to the second contract, 
so far as they may throw light upon the manner of dealing" ; but 
this request was not passed upon by the court, either then or after- 
ward. Neither side asked for instructions on this subject, and the 
remarks in the charge concerning the correspondence must in fairness 
be taken as applying to the letters in their relation to the first con- 
tract only. Their admission being the single error insisted upon, we 
think it enough to say that after reading them with care we are un- 
able to hold that the District Court was wrong. While the corre- 
spondence might easily hâve been more definite, and while some of 
the letters are susceptible of two interprétations, we think their bear- 
ing upon the issue, as far as the first contract is concerned, was a 
proper subject for the jury to consider. They were to be read in the 
light of ail the circumstances, and it was for the' jury to détermine 
whether they showed a claim by the plaintifï that the committee was 
individually responsible, and (if so)'how far such a claim called for 
déniai. 

The second contract depended mainly upon conflicting oral testimony, 
and upon this matter the verdict is final. If the défendants hâve any 
justifiable ground of complaint, it lies against the verdict (which is 
beyond our power) rather than against the rulings of the trial judge. 

The judgment is affirmed. 



THULLEN V. TRIUMPH ELEOTBIC CO. 

(Circuit Court of Appeals, ïhlrd Circuit. December 3, 1915.) 

No. 1987. 

1. Evidence (S=>398 — Pabol Evidence Bule. 

Wliere the negotiations concerning a contract of employment were re- 
duced to writing in a letter dictated in plaintiff's présence and accepted 
by him, the letter iç the best évidence of the agreement and cannot be 
varied by paroi. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1766-1771; 
Dec. Dig. ®=o398.] 

2. Masteb and Sekvant i©=8 — Conteacts or Emplotment — Hibinq. 

Where the letters containlng a contract of hiring fixed no express 
period of service, but merely declared that payments at a yearly rate 
should be made In monthly Installments, the contract was one at will, and 
might be terminated during the year, without rendering the employer 
liable for the salary for that period. 

[Ed. Note.— ï^or other cases, see Master and Servant, Cent. Dig. §§ 8-10, 
17 ; Dec. Dig. ®=»8.] 

^sjFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by L. H. Thullen against the Triumph Electric Company. 
There was a judgment for défendant, and plaintifE brings error. Af- 
firmed. 

See, also, 215 Fed. 939. 

Furth, Singer & Bortin, of Philadelphia, Pa., for plaintiff in error. 
Harold B. Beitler, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON. McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. At the trial below the court direct- 
ed a verdict for the défendant, and the only question to be considered 
on this writ is whether the évidence required submission to the jury. 
The facts are as foUows: 

L. H. Thullen, an electrical engineer, was in the service of the elec- 
tric Company for 3 years and 5 months from December, 1909. In May, 
1913, he was discharged, and is now suing for salary alleged to be due 
from the time of discharge until February, 1914. The original con- 
tract was made in November, 1909. The company had advertised for 
a chief engineer, Thullen had replied, several letters were exchanged, 
a Personal interview followed, and finally the company wrote a letter 
on November 22d, which was accepted by Thullen, and was acted un- 
der by both parties for a year and a half. The parts of that letter 
now pertinent are as f ollows : 

"Dear Sir: 

"Confirmlng our conversation of Saturday, we will pay you a salary at the 
rate of four thousand ($4,000.00) dollars per anuum as chief electrical en- 
gineer of thls company, the dutles to be those generally appertainlng to such 
position as discussed in détail by us. * * * 

"It is understood that the above shall go Into efCect as soon as you are 
ready to report hère for duty, whlch we now understand wlll be Monday, 
Dec. 6th. 

"It is the wrlter's hope In concluding this agreement that It wlll prove so 
mutually satisfactory as to mark the commencement of a long period of 
pleasant and profitable business association." 

[ 1 ] At the trial, the only witnesses examined were Thullen and one 
of the company's officers, and both were allowed to testify to the con- 
versation that preceded the letter. They differed in some particulars, 
but Thullen himself testified that the letter was dictated in his présence, 
was submitted to him, and was accepted as containing his idea of the 
discussion. We agrée, therefore, with the trial judge that the letter 
is the best évidence of the agreement and is binding upon both. From 
December 6, 1909, when the plaintiff began his service, until July 1, 
1911, he was paid "at the rate of four thousand ($4,000) dollars per 
annum." 

On July Ist, following several conversations between the parties, 
a new arrangement about salary was made, and a second letter was 
written and accepted, which states: 

"Confirmlng our conversation of a few days ago, we agrée to make your 
salary for the year XSll, commencing Feb. 1, 1911, and endlng Feb. 1, 1912, 
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-five thousand ($5,000.00) dollars, payable in such equal monthly installments, 
commencing July Ist, as wlU equal tiie above amount at the end of the year. 

"We further agrée that at the end of the year (February, 1912), provided you 
hâve remained in our employ that length of time, to transfer to you ten sliares 
of the common stock of this company. 

"Commencing Feb. 1, 1912, we agrée to make your salary at the rate of 
§6,000 per year, payable in equal monthly installments, and at the end of the 
year (Feb. 1, 1913) to transfer ten shares of the common stock of the company 
to you on the same condition as above." 

Salary was paid in accordance with this letter, whicb inay perhaps 
make a distinction (as will be observed from the words we hâve itali- 
cized) between the year 1911-12, and the year 1912-13. It is not nec- 
essary to dwell on the distinction, however, as no dispute arose until 
May, 1913. On February 20, 1912, a third letter was written to sup- 
plément the letter of July 1, 1911. The letter of November, 1909, 
contained several provisions about patents that are not now material, 
but were regarded as important by the parties. The letter of July 1 
was silent about thèse provisions, and, lest this silence should be mis- 
construed, the third letter states: 

"In response to your request please note that it Is our understanding that 
our agreenient with you of July 1, 1911, applies solely to the amount of 
compensation and the terms of payment; ail other clauses of our agreement 
of November 22, 1909, remaining in effect. 

"In other words, we hâve not canceled the original agreement, but hâve 
simply added a supplemental agreement covering compensation and terms of 
payment." 

A few weeks later the company discharged the plaintiflf for a rea- 
son it considered sufficient, paying him two weeks' salary in advance 
and three shares of stock. He sues for the balance of $6,000 from 
February, 1913, to February, 1914, as stated in the letter of July 1. 

[2] The authorities show some différence of opinion concerning the 
method of stating the American rule that governs a contract of hiring 
for an indefinite period. The subject is discussed in Wood, Master 
and Servant (2d Ed.) § 136, and in the note to Warden v. Hinds, 25 
L. R. A. (N. S.) 529. Numerous cases are coUected also in 26 (iyc. 
at page 974, where we think the situation is accurately presented : 

"In the United States a gênerai or indefinite hiring is presumed to be a 
hiring at will, in the absence of évidence of custom or of facts and cir- 
cumstances showing a contrary intention on the part of the parties. While it 
is generally held that the fact of a hiring at so much per day, week, month, 
quarter, or year raises no presumption that the hiring was for such a period, 
but only at the rate flxed for whatever time the party may serve, yet the rate 
and mode of payment are often determinative of the period of service, and in 
some cases it has been held that they raise a presumption as to the period 
of service." 

The rule in Pennsylvania has been referred to in the very récent 
case of Hogle v. De Long Co., 248 Pa. 471, 94 Atl. 190: 

" 'In a contract of hiring, when no definlte period is expressed, in the ab- 
sence of facts and circumstances showing a différent intention, the law will 
présume a hiring at will. The fact that the hiring is at so much per week, 
or month, or year, will raise no presumption that the hiring was for such 
period.' Weidman v. United Cigar Stores Co., 223 Pa. 160 [72 Atl. 377, 132 
Am. St. Rep. 727]. This is a statemeut of a gênerai rule, so widely recognized 
that this is said of it by Labatt in his work on Master and Servant, In section 
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160: 'A prépondérance of American authorlty In favor of the doctrine ttiat 
an Indeflnlte hiring is presumptlvely a hiring at wlU Is so great that it is 
now scarcely open to crlticism.' " 

Applying this rule to the record before us, we find that no period of 
service was expressly fixed (except perhaps for the year 1911-12, 
with which we are not concerned), but merely that payment was to be 
made at a yearly rate during an unspecified period, which the parties 
hoped in courteous phrase might be "a long period of pleasant and 
profitable business association." Presuraptively, therefore, the hiring 
was at will, and the plaintiff was obliged to overcome the presumption 
by proving facts and circumstances from which the inference could 
saf ely be drawn that the real agreement of the parties was a hiring by 
the year. But this burden was not sustained. We hâve found noth- 
ing of substance in the record to contradict or to modify the letters 
already quoted, and the trial judge was therefore right in givins the 
instruction complained of. 

The judgment is affirmed. 



PORTEE V. STUART et aL 

In re CAMPBELL. 

(Circuit Court of Appeals, Eifth Circuit November 6, 1915.) 

No. 2839. 

MoBTGAOES <S=181 — Pbioeitt AS Between Moktgaqees — Wroîïgful Dis- 
charge OF Prior Mortgage. 

A mortgagee of lots, on leaving ttie state for a number of months, exe- 
cuted a power of attorney to an agent, autborizlng him to release from 
the mortgage any or ail of the lots on payment to him of a stated sum 
per lot, which power of attorney was reeorded. The agent executed re- 
leasés of a number of the lots ; the releases reciting payment of the re- 
quired sums, which were in fact not paid. The releases were reeorded, 
and the mortgagor again mortgaged the lots to others. Belâ, that the 
subséquent mortgagees, as agaiust the flrst mortgagee, were entitled to 
rely upon the record, and that their mortgages were entitled to priority 
over his. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. §§ 435, 436 ; Dec. 
Dig. cs==>181.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Middle District of Alabama ; Henry D. Clayton, 
Judge. 

In the matter of M. B. Campbell, bankrupt; George Stuart, trustée. 
On pétition by Charles D. Porter to revise an order of the District 
Court. Affirmed. 

W. W. Hill, A. F. Whiting, and P. H. Stem, ail of Montgomery, 
Ala., for petitioner. 

Fred S. Bail, J. Talbert Letcher, and J. R. Thomas, ail of Mont- 
gomery, Ala., for respondents. 

Before FARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

<Ê=3Fûr other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & ludexes 
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WALKER, Circuit Judge. The petitioner, Charles D. Porter, on 
January 27, 1914, made a loan to M. B. Campbell, the bankrupt herein, 
of $7,200 for six months, taking as security therefor a first mort- 
gage on certain lots of a platted tract of land near Montgomery, Ala. 
This mortgage was duly recorded. At or about the time the mortgage 
was executed it was agreed in writing between Porter and Campbell 
that any or ail of the lots might be released from the mortgage upon 
the payment by Campbell of $600 per lot. Porter, desiring to leave 
Montgomery for a visit to Tennessee (which lasted till some time in 
the following November), on July 28, 1914, executed to M. M. Sweatt 
a power of attorney to release and discharge from the mortgage any 
lot therein described upon the payment to him of the sum of $600 for 
each lot so released. This power of attorney was promptly recorded. 
During Porter's absence in Tennessee, Sweatt as attorney in fact re- 
leased on the record several of the lots; his recorded release reciting 
the payment to him of $600 for each lot released. This récital was 
false; Sweatt not having received the money as stated. Thereafter, 
while Porter was still absent in Tennessee, other persons, relying on 
the recorded releases executed by Sweatt and their récitals of payment 
as called for by the recorded power of attorney to him, lent money to 
Campbell on his mortgages to them of the lots shown by the record 
to hâve been released. They acted in good faith and without knowl- 
edge that Sweatt had not received the $600 in each case. After thèse 
mortgages were executed Campbell" was adjudged a bankrupt, and 
the lots came into the possession of his trustée in bankruptcy. Porter 
on the one hand, and the subséquent mortgagees on the other hand, 
each claimed that his mortgage was entitled to priority. After a hear- 
ing on the conflicting claims, the référée decided in favor of the sub- 
séquent mortgagees, and this décision was affirmed by the District 
Court. The matter is hère on Porter's pétition to superintend and 
revise. 

We are of opinion that the assailed rulings were proper. It is con- 
tended in behalf of the petitioner that the claims of the subséquent 
mortgagees- to priority cannot prevail, because they are to be regarded 
as having dealt with Sweatt as Porter's spécial agent, and as being 
subject to the rule that the principal of such an agent is bound only 
by the acts of the agent which are in accordance with his authority, 
and that a third party dealing with such an agent is bound at his 
péril to ascertain the extent of the agent's authority, and that what 
he does is in conformity with the authority conferred. We are ôf 
opinion that this contention involves a disregard of material features 
of the case presented. Assuming that the reliance by the subséquent 
mortgagees on the releases found on the public records amounted to 
their dealing with Sweatt as Porter's spécial agent, though they did 
not otherwise hâve any transaction with him, yet we are of opinion 
that the conduct of the principal himself was such that it materially 
contributed to misleading the subséquent mortgagees to the conclu- 
sion, from what was found on the public records, that the lots they 
took as security had been properly released from the lien of the mort- 
gage to Porter. The record disclosed that the day after Porter's 
mortgage was due he executed the power of attorney to Sweatt, and 
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that thereafter Sweatt exécutée! releases, the récitals of which showed 
full compliance with the terms of the power. When the subséquent 
mortgagees acted on the faith of thèse records, Porter was out of the 
State. The record clearly indicated that when he left he anticipated 
that that would be done which the releases showed had been donc. 
The only person in the state to whom tlie subséquent mortgagees rea- 
sonably could hâve been expected to apply for information as to a 
compliance or noncompliance with the condition stated in the power 
of attorney had stated the facts constituting such compliance in the 
formai releases found on the record. Reasonable prudence did not 
require one contemplating dealings with the released property to seek 
from the attorney in fact in person a réitération of that statement. 

Nor do we think that reasonable prudence required such a person 
to undertake to get into communication with Porter while he was out 
of the state ; he having, bef ore leaving, delegated to his attorney in 
fact power to take ail required action in the matter. He put it in the 
power of the agent he selected to make the public records show that 
the lots had efïectually been released. In doing this he must hâve had 
it in contemplation that others subsequently might deal with the 
owner with référence to the lots, and that they would rely on what 
the public records showed as to the condition of the title, and on the 
apparent authority of the person executing a recorded release, un- 
less they had notice of some fact indicating that that authority was 
exceeded. It might well hâve been inferred that the absent holder of 
the incumbrance might not know of a payment which evidently he 
expected to be made, not to himself, but to the agent he had selected 
to attend to the matter. In view of ail the circumstances under which 
the subséquent mortgagees acted, we think that the conclusion by 
them that the required payments as recited in the releases had been 
made as Porter evidently was expecting them to be made was not an 
unreasonable or unwarrantable one. The situation as between Por- 
ter and a subséquent mortgagee is such that one of thèse two innocent 
persons must suffer by the act of Sweatt in releasing the lots with- 
out having received the required payments on them. The conclusion 
is that in the circumstances disclosed it was Porter's conduct, and not 
any fault or lack of due diligence on the part of the subséquent mort- 
gagees, that enabled Sweatt to occasion the loss. This being true, the 
loss must fall upon Porter. See Day v. Brenton, 102 lowa, 482, 71 
N. W. 538, 63 Am. St. Rep. 460; Williams v. Jackson, 107 U. S. 478, 
2 Sup. Ct. 814, 27 L. Ed. 529; Lennartz v. Quiity, 191 111. 174, 60 
N. E. 913, 85 Am. St. Rep. 260, 16 Cyc. 773. 

We hâve been ref erred by the counsel for the petitioner to the f ol- 
lovving cases as containing rulings sustaining the contention that sub- 
séquent purchasers or incumbrancers were not warranted in relying 
on recorded releases. Hutchings v. Clark, 64 Cal. 228, 30 Pac. 805; 
Land Co. v. Peck, 112 111. 408; Harker v. Scudder, 15 Colo. App. 69, 
61 Pac. 197; Murto v. Lemon, 19 Colo. App. 314, 75 Pac. 160. Each 
of those cases is readily distinguishable in its facts from the one at 
bar. Besides other material différences between the facts of some of 
those cases and those of the instant case, in neither of them did it 
appear, as it does in this case, that the holder of the iinproperly re- 
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îeased încumbrance had been instrumental in bringing about such a 
situation as was calculated to lead persons who subsequently dealt 
with the property to rely on the release and the récitals o£ it as found 
on the record. 

The pétition is denied. 



In re COHN et al. 

BLUMENTHAL et al. v. STEAT et aL 

(Circuit Court of Appeals, Third Circuit December 1, 1915.) 

No. 2009. 

1. BaNKKUPTCY i©=>S9 — INVOLUNTABY PBOCEEDINGS — ADMISSION OF INABILITY 

— Answek. 

While solvency of the debtor Is no ground for creditors opposing an ad- 
judication In involuntary bankruptcy, where the act of bankruptcy relled 
on by the petltloning creditors is the written admission, referred to in 
the statute (Act July 1, 1898, c. 541, 30 Stat 544), by the debtor of hls 
inability to pay his debts and of his willingness to be adjudged bank- 
rupt on that ground, yet they may set up that the proceedings are the 
resuit of fraud and collusion between the debtor and petitioners. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 120-122; 
Dec. Dig. ®=89.] 

2. Bankruptcy <@=»89 — Involuntabt Pboceedings — Answeb — Fbaud. 

The answer of opposing creditors to pétition in involuntary bankruptcy, 
based on the debtor's written admission of inability to pay debts and 
consent to adjudication on that ground, held not to sufficiently aver fraud 
and collusion between the debtor and petitioning creditors, of which the 
proceedings were the resuit, but to confuse a coUuslve scheme to beneflt by 
the act (a subject outslde the statute) and an unlawful devise in violation 
of the act, and by Its charges, even if sufficiently specified, to do no more 
than set forth an offense against the bankruptcy law itself, concealment 
of goods and préférences, with which the trustée is especially equipped 
to deal. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 120-122; 
Dec. Dig. <©=>89.] 

Appeal from the District. Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Iri the matter of Alexander B. Cohn and others, bankrupts. From 
an order of adjudication on the pétition of Jacob Blumenthal and 
others, answered by Benjamin L. Strat and another, creditors, said 
answering creditors appeal. Affirmed. 

George F. Deiser, of Philadelphia, Pa., for appellants. 
Alfred Aarons and Henry N. Wessel, both of Philadelphia, Pa., for 
appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This was a case of involuntary 
bankruptcy. The pétition averred a written admission of inability 
to pay debts and a consent to adjudication on that ground. In opposi- 
tion two creditors appeared and filed an answer, which was pronounced 

©saFor other ckses see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexa 
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insufficient. _ (D. C.) 220 Fed. 956. An amended answêf was then 
filed, and this also was overruled in the following unreported opinion 
(Dickinson, District Judge): 

"Counsel for answering- ereditors liad applied for leave to flle an amended 
answer before the ordi;r of adjudication bad been inade. Tbe fact of sueli 
application, however, iiad escaped our attention at tlie time the adjudication 
was ordered. Leave is now granted to file the amended answer. With the 
amended answer hetore ns we now dispose of the case as upou a reargument. 
As before ruled, the creditors are wlthin their rights in filiug an answer to 
the pétition. ïhey are justifled in the assertion of this right, if for no other 
reason thau that their promptness and alertness in asserting tlieir position 
may be shown by the record. ïhe averments of the amended answer, however, 
do not change the jndgment before reached that the adjudication must be 
ordered and that the riglits of the respouding creditors are not impaired there- 
by. The averments of the answer are still short (as under the facts they 
uecessarily must be) of a déniai of the averments of the salient facts of the 
pétition. There is a déniai by the answer of the insolvency of the alleged 
banlJrupt, but no déniai, as there cannot be, of the fact of the admission in 
writing of their inabillty to pay their debts, etc. There is also an averment 
In the answer tliat the clalms of the petitioning creditors are not truly set 
forth, but no Issue raised or tendered that the petitioning creditors are less 
in number or amount of claims than required by the provisions of the bank- 
ruptcy statutes. The averments of the pétition, calling as they do, If un- 
answered, for an order of adjudication, being unanswered, it foUows that 
the order must be made. 

"To préserve the regularlty of the record of the proceedings, the order [of 
adjudication] as orlginally made is vacated, and an order of adjudication 
now made se as to postdate the flling of the amended answer." 

On this appeal no question needs to be discussed, except the suffi- 
ciency of the amended answer. It is, of course, agreed that any créd- 
iter whose interest may be adversely affected by the decree may op- 
pose an involuntary pétition, and where, as hère, the dispute is 
heard on pétition and answer, the averments of the answer are to be 
taken as true. Moreover, the point is settled that the question of 
solvency or insolvency is immaterial where the act of bankruptcy is 
the written admission referred to in the statute. West Co. v. Lea, 
174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098; Re Moench & Sons 
(C. C. A. 2d Cir.) 130 Fed. 685, 66 C. C. A. 37. But, even if this 
be the act averred, the opposing creditors may still set up that the. pro- 
ceedings are the resuit of fraud and collusion between the bankrupt 
and the petitioners. The opposing creditors may not be able to deny 
the genuineness of the bankrupt's admission, but certainly they may 
still assert that even a genuine admission is in aid of a collusive scheme. 
Accordingly, if the amended answer now before us sufficiently avers 
fraud and collusion between the bankrupts and the petitioning cred- 
itors, a proper issue was tendered that called for disposai. Turn- 
ing, theref ore, to the answer, we find its substance to be as f oUows : 

On information and belief it allèges in the most gênerai terms: 

"That the sald proceedings are collusive, and are brought by fraudulent col- 
lusion between the petitioning creditors and the banlirupt; * * » that 
the sald pétition in bankruptcy has been filed for the purpose of defrauding 
creditors of the sald alleged bankrupts." 

But, as the need of making thèse charges spécifie was evidently 
recognized, the answer attempts to specify by averring that, although 
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the bankrupts were and are solvent, they were claiming to be însolvent 
within fonr or five weeks before the pétition was filed, and were at 
that time "negotiating with the petitioning creditors for a settlement 
of their affairs"; averring, further, that notwithstanding thèse facts 
the bankrupts bought large stocks of goods in September, October, 
and November, 1914, while they were claiming to be insolvent, and 
while they were holding meetings for the settlement of their affairs. 
The answer goes on to set forth, on information and belief , that : 

"Certain of the petitioning creditors bave an understanding" (without stat- 
ing witli wliom the understanding exists) "by which, if ail creditors accept 20 
per cent, of their claims in full settlement thereof,.that the said petitioning 
creditors will witUdraw their otvn daims" (without explaining what is meant 
by the phrase we hâve italicized). 

The averment follows that : 

"Some of the petitioning creditors hâve set forth claims for amounts less 
than is really due to the said creditors with a vIew to maintalning securities 
or private settlements which they hâve prirately made with the bankrupts" 
(without averring that the bankrupts were party to such statements, and 
without explaining how such action by the petitioning creditors could ad- 
vance a scheme to begin a fraudulent proceeding). 

The charge just quoted is repeated in another form : 

That the same creditors "hâve filed claims for less than the amount actually 
due for the purpose of obtaining unlawful préférences" (which, if true, would 
merely expose thèse creditors to the risk of having their préférences set 
aside by the trustée). 

And, finally, the gênerai charge is made. 

"That the said alleged bankrupts hâve bought large stocks of goods, claim- 
ing at the time that they were insolvent." 

This is a summary of the answer, and we think no furthér discus- 
sion is needed. However benevolently such charges may be regarded, 
it seems to us that thèse are too vague and indefinite to require in- 
vestigation. Even if sufficiently specified, they do no more than 
^et forth offenses against the bankruptcy law itself — concealment of 
goods and préférences — with which the trustée is specially equipped 
to deal. The answer appears to confuse two distinct subjects — a col- 
lusive scheme to benefit by the act (a subject outside of the statute), 
and an unlawful device in violation of the act — and is f atally defective. 

For this reason the order complained of was right and is hereby 
.affirmed. 
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FIRST STATE BANK OF KERRAaLLE, TEX., V. LOWRT et aL 

In re J. Q. WHBELER & SON. 

(Circuit Court of Appeals, Fifth Orcuit. November 11, 1915.) 

No. 2764. 

Evidence <©=>314— Heaesat — Testimont as to Statement of Thikd Person. 
In an action by a trustée In bankruptcy to recover as a voidable préfér- 
ence property transferred by the bankrupt within four months to défend- 
ant bank as securlty for an antécédent indebtedness, testimony as to a 
statement said to hâve been made by tlie banknipt subséquent to the 
transfer, but whlch he denled, to the effect that he had told défendant 
that he was insolvent, was hearsay, and Its admission was prejudicial 
error. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1168-1173; 
Dec. Dig. ©=5314.] 

In Error to the District Court of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Action at law by C. L. Lowry, trustée of the estate of J. Q. Wheeler 
& Son, bankrupts, against the First State Bank of Kerrville, Tex. 
Judgment for plaintiff, and défendant brings error. Reversed. 

J. R. Burnett, of Kerrville, Tex., for plaintiiï in error. 
H. C. Geddie, of Kerrville, Tex. (U. F. Short, of Dallas, Tex., on 
the brief), for défendants in error. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

WALKER, Circuit Judge. This was an action by the défendant 
in error, suing as the trustée of J. Q. Wheeler & Son, bankrupts, to 
recover of the plaintiff in error the value of certain personal prop- 
erty âlleged to hâve been transferred to it as security by the bankrupts 
within four montlis before the fîling of the pétition in bankruptcy. 
The pétition in the case alleged that when the transfer was made 
the défendant knew or had reasonable cause to believe that the 
transferrors were insolvent, and tliat the efïect of the enforcement of 
the transfer would be to enable the défendant to obtain a greater 
percentage of its debt than any other creditor of the same class. The 
allégations of the ^pétition < to the above^stated efifect were duly put 
in issue. 

It appears from the record that the transfer of collatéral by the 
bankrupts to the défendant which was attacked as a voidable préfér- 
ence was made on September 8, 1913. On the trial, one of the bank- 
rupts, J. Q. Wheeler, was examined as a witness for the plaintiff^ 
and in the course of his examination was asked by the plaintiff's 
counsel if he had told Moore and Elhs, on October 21st, or 22d, 
that his son Charles, who left Kerrville September 4th, took ail the 
money he had and had ruined him and the business, and that he was 
"busted," and so told the officers of the défendant bank. In response 
to this question the witness testified that he made no such statement 
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FIBST STATE BANK OP KEREVILLE, TEX., V. LOWKT 847 

and had no such conversation. ■ Over objections duly made by the 
défendant, Moore and Ellis, as witnesses for the plaintiff, were per- 
mitted to testify that on October 21 or 22, 1913, they had such con- 
versations with J. Q. Wheeler, and that Wheeler stated to thém that 
when his son went away he took ail the money, and that he went to 
the défendant bank and told it that he was "busted." The testimony 
so admitted was objected to as hearsay, and also on the ground that 
the plaintiff could not impeach his ovm witness. Exceptions were 
duly reserved to the action of the court in overruling the objections 
made and permitting the introduction of the above-mentioned testi- 
mony of Moore and Ellis. 

There is nothing in the record to indicate that the testimony was 
admissible under any recognized exception to the gênerai rule which 
forbids the impeachment of a witness by the party who introduced 
him. A statement made by the presiding judge when the ruling was 
announced showed that the testimony was not admitted for the pur- 
pose of enabling the party ofifering it to impeach his own witness, 
and that it was regarded as admissible on the issue of insolvency of 
Wheeler & Son at the time of the alleged préférence. The obviously 
prejudicial effect of the ruling was in its letting in hearsay testimony 
as évidence of a fact which was material under the issues in the case. 
One of the issues was as to the défendant having or not having 
knowledge or notice of the insolvent condition of J. Q. Wheeler & 
Son when they made the assailed transfer to the défendant on Sep- 
tember 8, 1913. The effect of the ruling was to let in as évidence of 
such knowledge or notice the fact that in October J. Q. Wheeler said 
to third persons, in effect, that before the transfer was made he in- 
formed the défendant bank of his firm's insolvent condition. This 
statement, subsequently made by one of the transferrors to third per- 
sons, no représentative of the transférée being présent, was, as to 
the latter, mère hearsay. It cannot be affirmed that the hearsay tes- 
timony so admitted did not hâve weight with the jury in leading it 
to the conclusion evidenced by the verdict, as there is nothing in the 
record to forbid the conclusion that the finding that the défendant 
bank, at the time tlie assailed transfer to it was made, knew or had 
reasonable cause to believe that the firm making the transfer was in- 
solvent was not based, in whole or in part, on the testimony of Moore 
and Ellis as to what J. Q. Wheeler said to them some time after the 
transfer was made. A material fact was not properly provable 
against the transférée by testimony as to unsworn statements subse- 
quently made by a transferror to third persons, no représentative of 
the transférée being présent or in any way acquiescing in the truth of 
the statements. The conclusion is that the effect of the ruling was to 
let in inadmissible hearsay évidence which was prejudicial to the 
défendant, and that the action of the court in overruling the objec- 
tions made to that évidence was réversible error. 

Other rulings are presented for review. Further mention of them 
is not deemed necessary, as the questions involved are such that they 
are not likely to arise in another trial. 

For the error above pointed eut, the judgment is reversai 



848 227 FEDERAL EEPOETEK 

BACKUS, Commlssioner of Immigration, v. YEP KIM TUEM, 

(Circuit Court of Appeals, Nintli Circuit Oetober 11, 1915.) 

No. 2562. 

Habeas Corpus ®=»11.3 — Appeai. — Appealable Order. 

Appeal will not lie from the order overruling a demurrer to ttie pétition 
for habeas corpus, but only froni the order disehargiug from custody. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 102-115; 
Dec. Dlg. ®=113 ; Appeal and Error, Cent. Dig. §§ 150, 364, 401.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Doohng, 
Judge. 

Habeas corpus by Yep Lung Gon, on behalf of Yep Kim Yuen, 
against Samuel W. Backus, as Commissioner of Immigration at the 
Port of San Francisco. From an adverse order, respondent appeals. 
Appeal dismissed. 

The petitioner, Yep Lung Gon, allèges that he was born in the United States 
and Is a citizen thereof ; that such citizenship has been judiclally determined 
by a judgment of the District Court of the United States for the Dis- 
trict of California, in the matter of Yep Lung Gon (No. 90,071), made 
and entered on the 9th day of January, 1890; that Yep Klm Yuen, in 
vvhose behalf the pétition is made, is the mlnor son of petitioner, and is 
a citizen of the United States; that he is unlawfully imprisoned and re- 
strained of his llberty by the Commissioner of Immigration at the port of San 
Francisco, and is about to be deported from the United States to China ; that 
he arrived at the port of San Francisco by steamer from China in the month 
of Septenriber, 1913, and made application to the Commissioner- of Immigra- 
tion to be admitted into the United States as a citizen thereof, and as the 
mlnor son of the petitioner ; that he was given a hearing by the immigration 
authorltles touchlng his rlght to enter the United States as. a citizen thereof, 
and as the mlnor son of petitioner ; that upon sald hearing testimony was sub- 
mitted bearing on the question of his parentage, and testimony and documen- 
tary évidence were submitted bearing upon the question of his citizenship; 
that thereupon the Commissioner found that the appellee was not the son of 
petitioner, and was not a citizen of the United States by reason of sueh 
alleged paternlty of petitioner. Upon such flndlng the Commissioner of Im- 
migration denled Yep Kim Yuen the rlght of admission into the United 
States; that thereupon an appeal on behalf of Yep Kim Yuen was taken to 
the Secretary of Commerce and Labor; the pétition allèges, on Information 
and bellef, that the Secretary of Commerce and Labor reversed the déci- 
sion of the Commissioner of Immigration in the flndlng that Yep Kim Yuen 
was not the son of petitioner, and Instructed the Commissioner to Investigate 
the identity of the petitioner, Yep Lung Gon, and flnd out and détermine 
whether he was the same person who was judlcîally determined by the judg- 
ment of tlie District Court to be a citizen of the United States; that there- 
upon the Commissioner of Immigration dld investigate the identity of the pe- 
titioner, and did find and détermine that he was the same person who had 
been judlcially determined to be a citizen of the United States, and sald 
Commissioner reduced such investigation to wrlting and forwarded the record 
of the same to the Secretary of Labor (who had become, under the law, the 
successor of tlie Secretary of Commerce and Labor) ; that said record clearly 
establlshed the right of Yep Kim Yuen to enter the United States and to ré- 
side therein ; that the petitioner is informed and believes, and therefore 
allèges the tact to he, that the Secretary of Labor refused, falled, and neglect- 
ed to couslder the testimony and the évidence contalned in such record and 
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the flndlngs and détermination of said Commissloner of Immigration, but dld 
without reason conslder other matters whlch were never incorporated in any 
record made or produced at the port of San Francisco, the exact nature of 
which matters is unknown to the petitloner and to said Yep Klm Yuen, and 
that neither of them had or were given an opportunlty to rebut, deny, explain, 
or overcome such matters ; that thereafter the Secretary of Labor denied 
the said Yep Kim Yuen the right to enter the United States, and ordered the 
said Commissloner to déport the said Yep Kim Yuen to China; that, the said 
petitloner and Yep Kim Yuen having exhausted thelr said remédies before 
the Secretary of the Department of Labor, the petitloner, on behalf of the 
said Yep Kim Yuen, applled to the District Court of the United States for the 
writ of habeas corpus involved in this opinion. To the pétition for the writ 
the government Interposed a demurrer, on the ground that the pétition dld not 
State facts sufflcient to entltle the petitloner to the writ. There was a hearing 
before the court on the demurrer on April 1, 1914, and on that date the de- 
murrer was overruled, and the writ of habeas corpus was issued as prayed for. 
Thereafter, on April 14, 1915, Yep Kim Yuen was produced in court, but no 
return was made to the writ by the officer having hlm in custody, and no 
answer by way of traverse, déniai, or otherwlse was made wlth respect to 
the allégations of the pétition. Thereupon the court discharged Yep Kim 
Yuen from the custody, and the government took the présent appeal. 

John W. Preston, U. S. Atty., and Casper A. Ornbaum, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellant. 

Catlin, Catlin & Friedman and Lucius L. Solomons, ail of San Fran- 
cisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It 
appears from a statement contained in the briefs that upon the sub- 
mission of the demurrer to the court below the attorney for the gov- 
ernment handed to the court certain documents and memoranda of 
the Bureau of Immigration relating to this case. Thèse documents and 
memoranda are not in the présent record, and what relevancy they had 
to the question raised by the demurrer does not appear; but the ap- 
pellant seeks to hâve this appeal determined, not upon the sufficiency 
of the pétition, but upon récitals contained in thèse documents and 
memoranda. The pétition for appeal to this court is from the order 
of the District Court of April 1, 1914, overruling the demurrer to the 
pétition for writ of habeas corpus and granting the pétition for the 
writ. The order of the court allowing the appeal recites that it is an 
appeal as "prayed for," and the notice of appeal served upon the ap- 
pellee is an appeal "from the order and judgment rendered, made and 
entered herein on the Ist day of April, 1914, overruling the demurrer 
to the pétition for writ of habeas corpus filed herein." There is no 
appeal from the order of the court discharging Yep Kim Yuen from 
custody, which is the only order and judgment from which an appeal 
would lie in this case. 

The appeal is accordingly dismissed. 
227 F.— 54 
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FISHEL V. FISHEU 

(Circuit Court of Appeals, Eighth Circuit November 15, 1915.) 

No. 4421. 

CoNTRACTa ®=»28, 322 — Existence and Peefobmance — Evidence. 

Evidence held, insufficient to sliow that a father agreed, If his son 
would engage In a business, he would give it to hlm, or that the oral 
agreement had been performed, but rather to sbow that the father retain- 
ed the business. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 133-140, 1306, 
1307, 1339, 1347, 1348, 1465, 1402, 1534-1542, 1754, 1755, 1768, 1772, 1782- 
1784, 1785%, 1801, 1802, 1804-1808, 1815, 1816, 1820, 1821 ; Dec. Dig. ©=28, 
322.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis and John A. Riner, Judges. 

Bill by Edwin D. Fishel against the Fishel Real Estate Company, 
Gilbert B. Fishel, and Arthur A. Fishel. Gilbert B. Fishel filed a 
cross-bill, which was answe,red by Arthur A. Fishel alone. From the 
decree, Gilbert B. Fishel appeals. Affirmed. 

Harvey Riddell, of Denver, Colo., for appellant. 

Thomas Ward, Jr., of Denver, Colo. (Robert Collier, of Denver, 
Colo., on the brief), for appellee. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

CARLAND, Circuit Judge. This is a bill by Edwin D. Fishel 
against the Fishel Real Estate Company, Gilbert B. Fishel, individually 
and as secretary of said company, and Arthur A. Fishel. The gênerai 
purpose of the bill was to hâve itadjudicated that said Edwin D. Fishel 
was the owner of 340 shares of the capital stock of the Real Estate 
Company. Gilbert B. Fishel filed a cross-bill against Edwin D. Fishel, 
Arthur A. Fishel, and the Fishel Real Estate Company, wherein on 
account of the matters alleged therein he prayed that it be adjudged 
either that he was the owner of said shares of stock or a one-half 
interest therein, as the court should détermine. Arthur A. Fishel alone 
answered the cross-bill. The court upon the pleadings and proofs 
decided that Edwin D. Fishel had no interest in the stock in question 
and dismissed the bill. On the cross-bill it decided that Gilbert B. 
Fishel and Arthur A. Fishel owned the stock in the proportion of 
one-half each, and made an appropriate decree to that effect. Gilbert 
B. Fishel alone appealed from the decree in so far as it adjudged 
Arthur A. Fishel to be the owner of a one-half interest in the stock. 

The only question before us, therefore, is as to whether appellant 
Gilbert B. Fishel owns ail the stock, or only a half interest therein! 
The Real Estate Company owns a building in the city of Denver, 
wherein the dry goods business of Fishel, Cohn & Wise, Fishel 
Bros. & Wise, and G. B. Fishel & Co. bas been carried on since 
1880. The Real Estate Company was incorporated simply as a 

<jt=»For other cases see same toplc à KBY-NUMBER m ail Key-Numbered Digests & Indexes 



WALKEB V. TERBITOBT OF NEW MEXICO 851 

holding Company, to hold the title to the real estate upon which the 
store building is located. Jonas Fishel, the father of Arthur A. 
Fishel and Gilbert B. Fishel, died March 19, 1909, leaving a will 
executed June 29, 1900, whereby he left the stock in question to 
Gilbert and Arthur in equal parts. The claim of Gilbert to be the 
owner of ail the stock is based upon a conversation which he claims 
he had with his father in September, 1879, when Gilbert was but 
17 years of âge. He testifies that at the time stated his father, Jonas 
Fishel, wanted him to go to Denver and become associated with the 
business which his father was to establish at that place, and that 
the moneys which his father should put into the business should be- 
long to Gilbert as a start in life; *that Gilbert, although reluctant so 
to do, finally consented, and came to Denver, and has reraained there 
ever since in charge of the business. The only testimony in the record 
which tends to support this verbal promise of Jonas to his son Gil- 
bert is that of George H. Clyne. Performance of the oral agree- 
ment is relied upon to satisfy the statufe of frauds. 

We cannot state in this opinion the évidence of thèse two witnesses 
at length, or give a very extended account of the same. It is suffi- 
cient to say, however, that we hâve carefuUy examined the whole 
testimony as it appears in the record, and we cannot reach a con- 
clusion that any contract was ever entered into between Jonas Fishel 
and his son Gilbert that would in any degree overturn the acts and 
statements of Jonas Fishel from the time of the purchase of the 
property in Denver in 1879 until the time of his death in 1909, end- 
ing with a solemn written instrument devising this stock to the two 
boys in equal proportion. 

We therefore agrée entirely with the trial court as to the judg- 
ment which should be entered, and therefore direct that the judgment 
below be affirmed. 



WALKER y. TERBITORT OV NEW MEXICO. 

(Circuit Court of Appeals, Eighth Circuit November 4, 1915.) 

No. 3778. 

1. Ckiminal Law ©=9.35 — Appeal — Motion fob New Teial. 

IJnder tlie practice in tlie territory of New Mexico, the question ttiat 
tliere was no évidence of the ownershlp of the animal alleged to hâve 
been stolen eould be raised by motion for new trial. 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dig. §§ 2193, 2194, 
2297, 2298, 3068 ; Dec. Dig. <@=935.] 

2; LAECENY <S=»40 INDICTMENT — ^AVEEMENTS — MATEHIALITT. 

An indictment charging larceny of a calf alleged that it was the prop- 
erty of a live stock company, a corporation. The articles of incorporation 
showed that they were iiled in 1908. The certificate of brand, which was 
the only évidence as to the ownershlp of the animal, showed that it was 
recoTded in 1899. Held that, as the averment that the owner of the calf 
was a corporation was material, the certificate was inadmissible, it hav- 
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Ing been recorded before the corporation came into existence, and hence 
there was no évidence of ownership. 

[Ed. Note.— For other cases, see Larceny, Cent Dig. §§ 102-126, 160; 
Dec. Dig. ©=>40.] 

In Error to the Suprême Court of the Territory of New Mexico. 

Jim Walker was convicted of larceny, and, the conviction being af- 
firmed by the Suprême Court of the territory, he brings error. Re- 
versed and remanded. 

W. W. Gatewood, of R.oswell, N. M., for plaintiflf in error. 
Frank W. Clancy, Atty. Gen. of New Mexico, for the Territory. 

Before SANBORN' and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

CARLAND, Circuit Judge. Plaintifif in error, hereafter called the 
défendant was indicted in the county of Chaves, territory of New Mex- 
ico, for the larceny of one neat cattle, of the value of $10 of the prop- 
erty of the El Capitan Live Stock Company, a corporation, and was 
convicted and sentenced from one to two years in the penitentiary. 
This judgment was ciffirmed by the Suprême Court of lie territory, 
and the case is now hère on writ of error. 

It is assigned as error that the Suprême Court erred in not holding 
that the action of the trial court in overruling defendant's motion for 
a continuance did not constitute réversible error. We think the record 
présents a very close question upon this point, but as- the case must be 
reversed upon another ground we pass the question, as it will not proba- 
bly occur again. 

[i] It is assigned as error that the Suprême Court erred in hold- 
ing that the action of the trial court in admitting in évidence over the 
objections of défendant the certificate of brand oflfered by the terri- 
tory to prove the ownership of the calf alleged to hâve been stolen 
from the El Capitan Live Stock Company, a corporation, did not con- 
stitute réversible error. There is a claim made that no proper ex- 
ception was taken to the offer of the brand certificate as would justify 
the présent attack upon it. The question that there was no évidence 
of the ownership of the calf alleged to hâve been stolen was, however, 
properly raised by motion for a new trial. Under the practice in the 
territory, it was permissible to raise this question on motion for a new 
trial, and the same, having been considered by the Suprême Court, is 
properly before us. 

[2] The indictment alleged specifically that the calf alleged to hâve 
been stolen was the property of the El Capitan Live Stock Company, 
a corporation. Counsel for the territory, in order to prove the alléga- 
tion of the indictment that the Live Stock Company was a corporation, 
introduced the articles of incorporation of said company, duly certified 
by the secretary of the territory, and it appeared therefrom that they 
were acknowledged by the incorporators on the 21st, 22d and 26th days 
of December, 1908, and that they were filed in the office of the secre- 
tary of the territory December 28, 1908. The certificate of brand 
introduced in évidence over the objection of counsel for défendant 
showed that it was recorded in the Territorial Brand Book, No. 4, 
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page 13, July 2, 1899, nearly 10 years before the El Capîtan Live Stock 
Company, a corporation, was organized. There was évidence that the 
cow which the calf alleged to hâve been stolen was sucking had on 
what is known as the block brand, but we think the évidence wholly 
fails to show that the El Capitan Live Stock Company, a corporation, 
had or owned any such brand. 

We think the weight of authority is in f avor of the proposition that, 
when the prosecutor in the case at bar alleged that the Live Stock 
Company was a corporation, he made that fact material. 1 Bishop, 
New Crim. § 488B, and cases cited. When the proof of incorporation, 
however, was offered, it showed that the El Capitan Live Stock Com- 
pany, a corporation, could not hâve been the owner of the brand filed 
for record in 1899. With the brand out of the case, the évidence of 
the territory failed to show the ownership of the calf alleged to hâve 
been stolen, and we think the Suprême Court erred in not reversing 
the judgment below. 

For the reasons above stated, the judgment of the Suprême Court and 
the judgment of the district court in and for Chaves county, N. M., are 
reversed, and the case is remanded, with instructions to grant a new 
trial. 



In re PECHIN. 

(Circuit Court of Appeals, TMrd Circuit December 2, 1915.) 

No. 1994. 

Bankruptct ®=>439 — Administeation — Intebiocutobt Oedeks — Eeview. 

An order of the District Court allowlng the trustée to amend hls spéci- 
fications of objection to discharge of bankrupts, nothing more being donc, 
bas not that degree of finality necessary for revlew, as the trustée may 
abandon, or be unable to prove, the amendment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dig. ®=:>43Q. 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

Pétition for Revision of Order of the District Court of the United 
States for the Eastern District of Pennsylvania ; Oliver B. Dickinson, 
Judge. 

In the matter of John W. Pechin, bankrupt. Pétition by bankrupt 
to revise order of the District Court (225 Fed. 798). Pétition dis- 
missed. 

Joseph H. Brinton, of Philadelphia, Pa., for petitioner. 
Edward Hopkinson, Jr., and Daniel R. Rothermel, both of Phila- 
delphia, Pa., for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The facts in this case are as fol- 
lows : The bankrupt presented his pétition for discharge, and on No- 
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rember 2, 1914 (which was in due season), the trustée filed spécifica- 
tions oi objection. One of thèse sets forth that the bankrupt had 
knowingly and fraudulently obtained money and crédit from the Re- 
public Trust Company upon materially false statements in writing 
made in January, 1909, and February, 1910. On April 12, 1915, the 
trustée was informed for the first time tliat similar statements had 
been made in March, 1913, to a créditer in England, and promptly 
applied to the EHstrict Court for permission to amend the foregoing 
spécification by adding the facts relating to the transaction in England. 
The District Court granted leave to amend (225 Fed. 798), and thè 
bankrupt asks us to revise the order. 

In our opinion the pétition to revise is prématuré, because the or- 
der complained of is not at présent the subject of such a pétition. 
There must be a certain degree of finality about thèse administrative 
orders before they can be reviewed; if every order were reviewable, 
proceedings could easily be so tied up and prolonged that the situation 
would become intolérable. But where a fairly separable subject has 
been finally disposed of , so that rights hâve been definitely determined, 
and practically nothing remains to be done in that respect, such a sub- 
ject is ready for review. To confine ourselves to the matter in hand ; 
if the District Court should refuse to allow a spécification to be filed, 
or to be amended, such an order has suflficient finality, and may be 
reviewed. Re Carley (C. C. A. 3d Cire.) 117 Fed. 130,' 55 C. C. A. 
146; Goodman v. Curtis (C. C. A. 5th Cire.) 174 Fed. 644, 98 C. C. 
A. 398. But what was done hère was not the end of an inquiry, but the 
beginning. To use Judge Gray's language in Re Carley, "Spécifications 
are in the nature of a déclaration," and a déclaration is, of course, 
almost the first stage in a suit. If a déclaration be demurred to, and 
the suit be dismissed, this is a final décision against the plaintiff's 
claim, and may be reviewed ; but if the demurrer be overruled, no 
final jud'gment has been given, and the suit must go on. No doubt 
a défendant may sometimes sufifer inconvenience by being compelled 
to answer an unfounded claim; but inconveniences cannot always be 
avoided, and on the whole thèse are less harmful than thé delays that 
would be sure to follow if suitors were allowed to appeal from ev- 
ery order they did not like. An analogous situation was presented in 
Re Chotiner' (C. C. A. 3d Cire.) 218 Fed. 813, 134 C. C. A. 501. 

In the présent case the trustée may abandon the amendment com- 
plained of, or he may not be able to prove it, and in either event the 
bankrupt will take no harm, except the trouble of being compelled to 
prépare a défense ; and such trouble is inséparable from ail légal pro- 
ceedings. We express no opinion about the reasons given by the Dis- 
trict courtf AU'we need say is that the pétition is prématuré and for 
that reason is dismissed. 
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WRIGHT y. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit. November 13, 1915.) 

No. 4318. 

(Syllabus hy the Court.) 

Ckiminal Law <S=308, 562 — Indians ©=538 — Intoxicatino Liquors — Pee- 
STJMPTioN OF Innocence. 

There Is a légal presumption that a défendant Is innocent in a crimlnal 
case until he Is proved to be gullty beyond a reasonable doubt. The 
burden is upon the government to œalîe this proof, and évidence that is 
as consistent with innocence as wlth guilt Is Insufflcient to sustain a 
conviction. Unless there is substantial évidence of facts wtilch exclude 
every other hypothesls but that of guilt, it is the duty of the trial 
court to instruct the jury to retum a verdict for the accused ; and when 
ail the substantial évidence is as consistent with innocence as with guilt, 
it is the duty of the appellate court to reverse a judgment of conviction. 
The record considered, and held to contain no substantial évidence of 
the guilt of the défendant below. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dlg. §§ 731, 1253, 
1263 ; Dec. Dlg. <S=308, 562 ; Indians, Cent Dlg. §§ 22, 64, 66 ; Dec. Dig. 
<g=>38.] 

Carland, Circuit Judge, dissenting In part. 

In Error to the District Court of the United States for the East- 
«m District of Oklahoma ; Ralph E. Campbell, Judge. 

Arch Wright was convicted of introducing liquor into the Eastern 
district of Oklahoma and brings error. Reversed and remanded, with 
directions to grant a new trial. 

Norman R. Haskell, of Oklahoma City, 0kl. (W. J. Crump and G. 
J. Crump, both of Muskogee, Okl., and E. G. McAdams, of Oklahoma 
City, Okl., on the brief), for plaintifï in error. 

W. P. McGinnis, Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before SANBORN and CAREAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. The plaintiff in error was indicted 
for introducing, intoxicating liquor into the Eastern district of Okla- 
homa, into the county of Muskogee in that district, which the indict- 
ment alleged had been a part of the Indian Territory and was a por- 
tion of the Indian country of the United States, from without the In- 
dian country, from without the said district, and from without the 
said state of Oklahoma. The indictment seems, therefore, to charge in 
a single count the introduction of intoxicating liquor from without the 
state of Oklahoma into that part of the state which was formerly the 
Indian Territory, in violation of section 8 of the Act of March 1, 1895 
{28 Stat. 693), and the introduction of intoxicating liquor into the In- 
dian Territory in violation of the Act of January 30, 1897, 29 Stat. 
506 (Comp. St. 1913, § 4137), two distinct offenses. Ammerman v. 
United States, 216 Fed. 326, 132 G. C. A. 470; Allison v. United 
States, 216 Fed. 329, 132 C. C. A. 473. The défendant did not demur 

^=:>For otber cases lee same topic & KEY-NUUBER in ail Key-Numbered Digests & Indexe* 
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to_ the îndictment, but pleaded not guilty ; then at the openîng of the 
trial moved for leave to withdraw his plea and to demur, a motion 
which was denied; and then objected to any évidence on the ground 
that the indictment was duplicitous, but his objection was overruled. 
At the close of ail the évidence he made a motion for a peremptory 
instruction in his favor, which was denied, and the court instructed 
the jury that there was no évidence that the -portion of Muskogee 
county where the liquor was found was or is Indian country, that 
they must not find the défendant guilty of a violation of the Act of 
January 30, 1897, but that thçy might consider and find whether or 
not he was guilty of a violation of the Act of March 1, 1895. Thèse 
and many other rulings of the court at the trial of this case are as- 
signed as error; but it is necessary to consider but one of them in 
order to dispose of it, and that is whether or not the request for a 
peremptory instruction should hâve been given. 

There was évidence, much of which is challenged as incompétent, a 
challenge we do not stop to détermine, and do not admit or deny the 
soundness of, that Petroleum is a railway station in Oklahoma, about 
three miles from Muskogee; that some unknown person presented to 
the cashier of the railroad company at Ft. Smith, Ark., a bill of lad- 
ing of M., K. & T. car No. 72837, which appeared from the bill of 
lading to be loaded with cotton seed hulls and to be shipped by the 
Ft. Smith Cotton Oil Company to W. D. Todd, at Petroleum; that 
the cashier accepted prepayment of the freight and billed the car to 
Petroleum, where it arrived on July 12, 1912, at about 8 p. m. ; that 
an hour or two after dark on that day men with teams arrived at 
Petroleum, took intoxicating liquor from the car, and hauled it toward 
Muskogee ; and that on the way the sheriff of Muskogee county cap- 
tured the liquor. There was no direct évidence that Wright, the de- 
fendant below, owned the liquor, that he had ordered or requested its 
introduction into Oklahoma, or that he had directed, superintended, 
or was in any way interested in unloading or hauling it into Muskogee. 
He testified that, at the time the car was unloaded and the liquor was 
drawn towards Muskogee, he was at his résidence in that city with 
W. L. Stokes, another witness, who testified that he was at Wright's 
house discussing a matter of business with him at that time. Wright 
further testified that he had nothing, to do with introducing the liquor, 
that he was not interested in it, that he did not go out to the car that 
night, and did not pass Ed. Mahoney, a deputy sheriff, who testified 
that as he was going out to the car that night he met Wright on the 
road, walking towards Muskogee, and he said, "Is anything doing 
down there?" and Mahoney answered, "Hello, Arch." 

The only évidence there is in the record from which a suspicion 
might possibly arise that Wright was in any way interested in the 
introduction of the liquor is this : Hewett testified that while the men 
were unloading the car there was a médium sized man, whom he did 
not know, dressed in a dark blue sait of clothes, wearing a straw bat, 
sitting in a buggy about 50 feet from the car, and that when the light 
flashed up the lane he left the buggy and went out across the field. 
Ed. Mahoney testified that, as he was riding from Muskogee toward 
Petroleum, he met Wright walking towards Muskogee ; that he was 
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dressed în a lîght-colored suit o£ clothes, and was wearing a straw 
hat; that he knew Wright; that he was engaged in running joints; 
that joints were whisky and gambling; that after Wright was in- 
dicted he took Mahoney into the sheriff's office and asked the sheriff 
i£ he expected to work with the government, and asked Mahoney why 
he was so anxious to go before the grand jury and to file this case 
against him; and that at another time later Wright asked him about 
what his testimony would be, whether or not he was sure the man he 
met on the road was Wright, how far he was from him, and what he 
said. But was this substantial évidence that Wright introduced or 
caused the introduction of the liquor unlo'aded from the car from with- 
out the staté of Oklahoma into the part of that state which was for- 
merly the Indian Territory ? 

Conceding the truth of this testimony for the government, it dis- 
closes no act or word of Wright tending to show that he introduced 
or caused the introduction of the Hquor from Arkansas into Oklahoma. 
The légal presumption was that he was innocent of that crime until 
he was proved to be guilty beyond a reasonable doubt. The burden 
was upon the government to make this proof, and évidence that is as 
consistent with innocence as with guilt is insufficient to sustain a con- 
viction. Unless there is substantial évidence of facts which exclude 
every other hypothesis but that of guilt, it is the duty of the trial court 
to instruct the jury to return a verdict for the accused; and where ail 
the substantial évidence is as consistent with innocence as with guilt, it 
is the duty of the appellate court to reverse a judgment of conviction. 
Union Pacific Coal Co. v. United States, 173 Fed. 737, 740, 97 C. C. 
A. 578, 581 ; Vernon v. United States, 146 Fed. 121, 123, 124, 76 
C. C. A. 547, 549, 550; United States v. Richards (D. C.) 149 Fed. 
443, 454; Hayes v. United States, 169 Fed. 101, 103, 94 C. C. A. 449, 
451 ; United States v. Hart (D. C.) 78 Fed. 868, 873 ; Hart v. United 
States, 84 Fed. 799, 28 C. C. A. 612; United States v. McKenzie 
(D. C.) 35 Fed. 826, 827, 828; People v. Ward, 105 Cal. 335, 341, 38 
Pac. 945 ; People v. Murray, 41 Cal. 66, 67 ; State v. Hunter, 50 Kan. 
302, 32 Pac. Z7 ; Bradshaw v. State, 17 Neb. 147, 22 N. W. 361, 366. 

The government proved that an unknown man at Ft. Smith, Ark., 
prepaid the f reight on the carload of liquor and caused it to be billed 
and sent from Arkansas into Oklahoma. It produced no évidence that 
this unknown man was Wright, or that he acted by Wright's order, 
direction, or procurement; and as there were many other men than 
Wright, while he is but one, the fact that this unknown man caused 
the introduction is much more consistent with Wright's innocence than 
with his guilt. The man whom Hewett saw in the buggy at Petroleum 
was wearing a dark blue suit of clothes and a straw hat; Wright, 
whom Mahoney met walking towards Muskogee, was wearing a light- 
colored suit of clothes and a straw hat; and the fact that the man in 
the buggy was not Wright is more consistent with this testimony than 
the hypothesis that he was. The fact that Wright was walking along 
the road toward his home in the evening of the day when the liquor 
was captured is much more consistent with the hypothesis that he did 
not cause the liquor to be introduced from Arkansas into Oklahoma, 
and tiie unknown man did, than it is with the hypothesis that Wright 
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caused its introduction. The fact that he ran joints is at least as con- 
sistent with his innocence as witii his guilt, for tliere were doubtless 
more men engaged in running joints in Muskogee, who did not in- 
troduce the liquor in the car in question intO' Oklahoma, than there 
were who did. And the conversations Wright had with the sheriff 
and Mahoney after he was indicted were as consistent with his in- 
nocence as with his guilt. Innocent men are not less anxious than 
guilty ones to learn before their trial what évidence and what influence 
is to be brought to convict them, and they may not be lawfully de- 
terred from endeavoring to ascertain by a rule that such endeavors 
constitute proof of their guilt beyond a reasonable doubt. There was 
no substantial évidence in this case which was not as consistent with 
the innocence as with the guilt of the défendant below, and his request 
for a. peremptory instruction in his favor should hâve been granted. 

The judgment below must therefore be reversed, and the case must 
be remanded to the court below with instructions to grant a new trial ; 
and it is so ordered. 

CARLAND, Circuit Judge. I concur in the resuit, but for reasons 
stated in my dissent in No. 4279, Isbell v. United States, 227 Fed. 

788, C. C. A. , I dissent from the use of the language used in 

the opinion in the case mentioned. 



UNION SPECIAL MACH. CO. v. SINGER MFG. CO. 

(Circuit Court of Appeals, Thlrd Circuit. September 2, 1915.) 

No. 1861. 

Patents <®=»328 — Validity and Infringement — Sewing Machine. 

The Woodward patent No. 890,582, for a sewing machine adapted for 
sewing the heel seams of shoes, which makes both a straight-away and 
a zigzag or overedge seam, with means for shifting from one to the other 
at tlie will of the operator whlle the machine is in motion, but having a 
stop mechanism carried by a moving part of the machine, which pre- 
vents the complète movement of the shifting mechanism until the needle- 
has reached a predetermined position above the leather, where It will not 
be injured by the change in direction of the movement, discloses invention 
of merit, and with the exception of one claim is not limlted to mechan- 
ism which stops the shifting movement when the needle is at a particular 
designated point ; also held Infringed by the machine of the Gray patent. 
No. 933,032. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Edward G. Bradford, Judge. 

Suit in equity by the Union Spécial Machine Company against the 
Singer Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Reversed. 

For opinion below, see 215 Fed. 598. 

Joseph C. Fraley, of Philadelphia, Pa. (C. L. Sturtevant and E. G. 
Mason, both of Washington, D. C, on the brief), for appellant. 
Gifford & Bull, of New York City, for appellee. 

Before BUFFINGTON, McPFIERSON, and WOOLLEY, Circuit 
Judges. 

©:=DFor other cases see sanie toplc & KEY-NUMBER in ail Key-Numbeieil DiKcsis & Indexes 
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BUFFINGTON, Circuit Judge. In the court below the Union 
Spécial Machine Company, owner of patent 890,582, granted June 9, 
1908, to R. G. Woodward, for a sewing machine, filed a bill against 
the Singer Manufacturing Company, charging it vvith infringement. 
On final hearing that court, in an opinion reported at 215 Fed. 598, 
held such infringement had not been shown. From a decree dismiss- 
ing the bill plaintiff took this appeal. The art in question involves 
high-speed power sewing machines. It is exceedingly complicated, and 
this fact, together vv^ith the further one that we are constrained to 
differ from the conclusion reached in the very full opinion of the learn- 
ed judge who decided the case below, must be the warrant for the 
length of this opinion. 

The sewing machines made by both parties are used in the shoe 
making, both for fancy stitch or ornamental sewing, and also for fas- 
tening the seams of a shoe ' together. As an example of the extent 
to which the sewing machine was used for ornamental shoe sewing and 
leather stitching, the machine of Hart & Hills may be cited as repre- 
senting the best known in the art. This arises from the fact that it 
was patented as far back as 1888, was marketed by such great com- 
panies as the Wheeler & Wilson, and subsequently by the Singer Com- 
pany, which absorbed that company. This Hart & Hills machine not 
only represents the highest mechanical efficiency in the art of orna- 
mental stitching, but it also is the nearest alleged approach the art had 
developed to the machine hère in controversy. Its working and ca- 
pacity in the field of ornamental stitching may be best pointed out 
from the spécification, aided by the accompanying drawing, which con- 
stîtutes Figure 6 of Hart & Hills patent No. 406,277. 

It will be noted that this machine first 
sews a straight line of stitches, and then 
turns into sewing a number of such 
stitches in zigzag form. In that regard 
the patent says : 

"The object of our invention is to provide novel means for operating the 
vibrating frame, stopping and starting its vibrations at will, and making a 
straight line of stitches, or a zigzagged line of stitches, or -alternating straight 
and zigzagged lines of stitches, as may be desired." 

It will be noted each leg of the triangle is made up of a number 
of stitches, and as the number of such stitches in each leg of the V 
had to be uniform the machine was so constructed that the mechanism 
to change the direction of the stitch only became effective when the 
required number of stitches had been made in such leg. Moreover, 
the machine was also used at moderate speed; the patent stating: 

"By this arrangement it will be seen that a comparatively slow intermit- 
tent reeiprocatlng motion Is imparted to the needle crossvkise to the Une of 
feed whlle the needle is above the work, so as to produce the zigzag line of 
stitches shown at X in Figure 6." 

This machine, with its capacity for straight and zigzag ornamental 
pattern work, was widely known and used in the art ; but no one, during 
the 17 years following the grant of the patent, seemed to hâve either 
used it, or indeed to hâve conceived of its use, in the seam-sewing 
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brunch of the art. In that branch of shoe manufacture ît had long 
been customary to unité the two parts of the shoe upper at the back, 
and thus form the heel by superimposing the two pièces of leather, 
with their edges flush, and sew them together with an ordinary straight- 
away seam a short distance back from the edge. When the united 

pièces were spread out as shown 
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m the accompanying sketch a 
ridge was formed which, while not 
objectionable near the top, was 
highly objectionable when press- 
ing against a wearer's heel. The 
practice, therefore, was to subject 
the ridge to heavy pressure, which 
involved rehandling and expense, 
and did not wholly do away with 
the ridge. About 1898 an em- 
ployé of a shoe factory at the 
North Star Shoe Company in 
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Minneapolis began the practice of 

making a seam by the successive 

use of two machines well known in 

the art. He first sewed the upper 

part of the heel seam on a regular 

straight-away machine, and then 

transferred the upper to a regular 

overedge machine, which made a 

hinge-shaped joint. The result is 

shown in the accompanying sketch, 

in which, when the two pièces are 

spread out, it will be seen the curved 

overedged part opens out on a hinge 

and leaves no seam, as shown, for instance, in the accompanying sketch, 

on a flat surface. 
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In this North Star practice the ridge was thus confined to the upper 
part, where it was unobjectionable. This practice, a decided advance 
over the old art, though open to several objections, was followed for 
several years. Thus it required, as against the practice of the old 
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art, two machines instead of one; it required three distinct manipu- 
lations as against the one straight-away seam of the old art, viz. sew- 
ing the straight-away part seam on one machine, transfer to the 
second machine, and sewing the overedge part seam on the latter 
machine. Instead of the work being done continuously by one oper- 
ator on one machine, it was done noncontinuously by one operator 
on two machines, or by two operators if done in unbroken séquence. 
The two stitchings also had to overlap each other to prevent ravehng, 
and this made a bunch and left loose thread. It is obvions, of course, 
that in this practice much of the potential output of high-speed ma- 
chines was also lost. The practice, unsatisfactory as it was, challenged 
attention, and Woodward, the présent patentée, in 1902 conceived 
the idea of a continuons straight-away overedge seam, a seam which 
was so novel in the art as led the Patent Office to grant him a patent 
for the seam for sewed articles in patent No. 786,934, of April 11, 
1905, as a new article of manufacture, shown in the accompanying 
drawing : 

At this point the inquiry naturally arises: 
How could the Patent Office, having already 
before it the stitch shown in Hart & Hills' 
Figure 6 above shown, and a machine capa- 
ble of doing both straight-away and zig- 
zagged stitching, grant a patent to Wood- 
ward for the form of seam he claimed to 
hâve originated? But the answer is quite 
obvious. The form of stitch which Hart & 
Hills' machine made was not the overedge, 
hinged stitch which eliminated the objection- 
able ridge. Woodward's seam had but two 
stitches in each leg of the zigzag of his seam, 
one near the edge and one clear over the 
edge, which made a hinged ridgeless joint, 
while the Hart & Hills machine had a plu- 
rality of stitches in each leg of the zigzag, 
which, if used to join two superimposed 
edges, would hâve left the stiff upright ridge 
shown in one of the foregoing drawings. 

It is therefore manifest that, in the esti- 
mate of the Patent Office, the différence be- 
tween the two seams was such that it involved 
patentable novelty to change from the one 
to the other. And if it was right in so hold- 
ing, it would equally seem clear that it would 
also require inventive novelty to so re- 
make the Hart & Hills straight-awray ma- 
chine as to enable it to make this novel straight-away, overedge, 
continuous seam. And such the outcome proved to be, for whereas 
Woodward, the experienced designer of the plaintiff, and Gray, the 
experienced designer of the défendant, in the succeeding years sought 
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to devise a high-speed machine that should make such a seam, nei- 
ther of them used the Hart & Hills machine as their base. And why 
they did not is quite apparent, when the problem confronting them 
is fully comprehended. The operative insistence of the art required 
that such continuons seam should be made on a high-speed machine 
making 3,000 stitches a minute, not on a machine such as Hart & 
Hills, which operated at very much less speed. When it is realized 
that such high-speed machine makes 50 stitches a second, and that 
the change from straight-away to a sidewise stitch must be made when 
the needïe is above the leather, and must not be made when it is in 
the leather, we see the grave inventive diffîculties confronting its 
solution. This problem Woodward attempted to solve by the device 
shown in his patent No. 753,187, granted February 23, 1904. The 
proof is that this device was made by the complainant, but after trial 
proved inefficient and was withdrawn from the market. In that re- 
gard the proof is: 

"After we ran It In the factory of the Goodbar Shoe Company for a 
period of six or seven months, we by order of the Company took it ont of 
the factory and returned It to Chicago. There was no trouble wlth the quall- 
ty of the work whlch was turned eut. The trouble was wlth the mechanism 
employed to make the change from straight-away to zigzag stitches, or vice 
versa.. We found that the straln upon the machine in changlng from straight- 
away -to zigzag, or vice versa, whlle running at high speed, was such as to 
cause a jar to the mechanism employed to make the change of stitches, and 
■also to the machine itself. The machine, by reason of thèse objections that I 
hâve named, was withdrawn from the market" 

The cause of this vibration ïs testified to by another witness, who 
says, after describing the numerous parts afifected by the stitch chang- 
ing mechanism : 

"AU this mass of moving parts must be set Instantaneously in motion. The 
resuit uecessarily is to give a very severe shock to the mechanism, which 
gets it quickly out of order, makes an objectldnable noise, and objectionably 
vibrâtes the entire machine and the workbench on whlch It stands." 

Nor did Woodward alone fail to solve the gênerai problem of con- 
structing a satisfactory heel-closing machine. The great Wheeler & 
Wilson Company had made two machines, viz. 17 — 9 — 1, No. 16,276, 
and closing machine 13,485, and the great Singer Company had made 
two, viz. Nos. 1,142,715 and 67,600; but in each of thèse machines 
there was lacking what we shall hereafter see was the basic feature 
of Woodward's solution of the problem, namely, preventing the stitch- 
changing mechanism from acting when the needle was in the leather. 
In that regard the proof as to thèse four machiries is that : 

"In each of thèse machines, the shlft can be made at any time, there being 
nothing to prevent making the shift when the needle is In the wrong place." 

This vital feature of thèse devices Woodward sought to supply, as 
we hâve seen, by the device of his patent No. 753,187 ; but, as it 
seems to us from the testimony, he failed in his efïort to secure satis- 
factory stitch-changing by reason of the fact that the actual stitch- 
shift or stitch-change was not efifected directly by the operator, but 
■only indirectly by the operator putting in action a long train of con- 
nected mechanical agencies which themselves made the shift. But, 
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whatever the spécifie cause, the proof is clear that Woodward's device 
made under his patent wholly failed to satisfactorily solve the prob- 
lem. Thereupon, on December 3, 1902, he applied for the patent 
hère in issue, No. 890,582, which was finally granted June 9, 1908. 

As we view this patent, three salient features stand out which are 
new in heel-closing machines: First, the abstract conception that 
stitch-change f rom straight-away to overedge must be limited to a time 
when the needle is not in the leather; the second, the abstract concep- 
tion that the operator, and not the mechanism of the machine, should 
actually throw the shifting device itself into action; and, lastly, the 
concrète disclosure of means whereby the operator himself could 
throw the shifting device into action only when the needle was above 
the fabric. As we view it, the vital and effective mechanical feature 
in pxactically effecting thèse conceptions was in a stop carried by a 
moving part of the machine. As to the operator himself, and not the 
working of the machine, putting the shifting devices into action, the 
patent says: 

"My Invention relates to certain Improvements In sewing macliines, and 
has for its principal object to construct a macàine capable of formlng both 
straight-away and zigzag or overedge stitches, in wliicli the ctiaracter of tlie 
stitch may be changed at the tcill of the operator." 

After reciting that his prior patent, No. 753,187, was for a machine 
of a similar type, and that "the présent invention consists in certain 
features of construction and arrangement of operating parts, whereby 
the change f rom zigzag to straight-away stitching, and vice versa, can 
only be accomplished while the needle is descending and about to 
enter the goods, this being accomplished on the left-hand stitch when 
the zigzag mechanism is àt work," the spécification adds: 

" * * • Or perhaps in one sensé the invention may be stated to consist 
in combining wlth an over-seaming machine, adapted to hâve a zigzag move- 
ment imparted to the needle, mechanism for Impartlng sueh movement, with 
means for throwlng the same into and out of opération at the will of tlie 
operator, said means including locking devices which alternately act at the 
will of the operator, to hold in engagement or release from engagement the 
zigzag needle mechanism from its operative engagement with the driving 
shaft." 

In other words, the machine was adapted to sew zigzag, it had 
mechanism for imparting latéral needle movement, which could be 
thrown in or out of direct operative connection with the driving shaft 
by the operator at will, subject to the restrictions of the locking de- 
vice. We are therefore justified in regarding Woodward's device gen- 
erally as a duplex, straight-away zigzag stitch machine in which 
the operator, and not the mechanism of the machine, threw the stitch 
shift into action, but in which a moving part of the machine prevented 
the operator from so doing at such times as the shift was dangerous. 
The placing of the shift-controlling mechanism on a moving part of 
the machine was, as we see it, the key to this combination. Such stop 
being on a moving, operative part of the machine, it will be apparent 
that the shifting position and changing control of the stop was dom- 
inated by the opération of the machine. The resuit was that while 
the operator could at any time, by a simple direct mechanism, throw 
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the shîfting device into potential operative relation, yet the stop 
stayed the effect of that throw until the further movement of the 
machine could safely permit the needle to shift laterally. When the 
machine reached that point, then the stop on the moving part of the 
machine had been brought to a position which safely permitted the 
will of the operator to be operatively carried out. It will thus be seen 
that the stop carried on, and theref ore dominated by, the machine, was 
the safety insurer of the needle shift. It permitted free will to the 
operator in throwing the shifting device into a position of operative 
relation with the needle, but it postponed the shifting of the needle 
until the further movement of the machine made such shift safe. 

As we analyze this very complicated machine which Woodward un- 
doubtedly has wonderfully perfected, it seems to us that the placing 
of the stop on a moving part of the machine is the pith and marrow 
of the structure. The operator could throw the shift, but the moving 
stop stayed it and kept it functionless until the movement of the 
machine placed the needle at a place where it could be safely shifted, 
and when this needle-safety point was reached the same forward 
movement of the machine that had carried the restraining stop to a 
dominating position carried it on to a point where it did not dominate. 
In other words, placing the stop on a moving part of the machine 
enabled the movement of the machine to so dominate the stop as to 
prevent or allow latéral needle shift. This will be apparent f rom a 
study of the file wrapper. When Woodward's application was pend- 
ing, several of his claims were at first rejected ; the office holding that 
Woodward made no — 

"exercise of the inventive faculty in making use of a stop carried by a moving 
part of the machine for preventing action of the controlllng means acting on 
the needle- vibrating means except at a predetermined time, which is shown in 
the patent to Hart in connection with the ordinary needle-vibrating mechanism 
dlsclosed in the patents to biehl and Noble of record; that is to say, the 
stop used in the construction of Hart performs the same function m con- 
nection with the means for vibrating the needle thereln shown as does the 
stop of appUcant which Is used in Connecting with a needle-vibrating mechan- 
ism slmilar to that shown in the patents to Diehl and Noble of record." 

This statement Woodward controverted, and averred: 

"That the patent to Hart falls to show a stop carried by a moving part of 
the machine mechanism for preventing complète movement of the controlllng 
means. Hart shows a stop which is spring-pressed in one direction and which 
is moved In the opposite direction by a cam. AppUcant has done away with 
aU thèse intermediate parts, and controls his mechanism directly from the 
moving part of the machine. Furthermore, when the controlllng means is 
controlled by a moving part of the machine, the opération thereof is positive, 
and actually prevents opération of the controlllng means except at certain 
times. In the Hart êonstruction the controlllng means could be operated at 
any time by manually releasing the stop without bringiug the parts of the 
machine to the proper position for shifting of the mechanism." 

The correctness of Woodward's contention was conceded, and we 
find in the three claims hère in issue this f eature described as f oUows : 
In claim 27 we hâve the generic élément of "a stop carried by a mov- 
ing part of the machine mechanism," limited only by the requirement, 
^'for preventing complète movement of said controlllng means, except 
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at prédéterminée! points," while in claims 44 and 46 tlie stop is em- 
bodied in somewhat more spécifie form, ail three of such claims being 
as f ollows : 

"27. In a sewing machine adapted for straight-away or zigzag stitchlng, 
a driving shaft, the eombination of tlie needle bar and means (or reeiprocat- 
Ing it vertically, méans for vibratlng it laterally, including a vlbratlng mem- 
ber, connections between the vlbrating member and the driving shaft, means 
for throwing said connections into and ont of opération, and controlled by the 
operator, and a stop carried by a moving part of the machine mechanism for 
preventing complète movement of said controlling means, except at predeter- 
mined points, substantlally as deseribed." 

"44. In a machine for straight-away and zigzag stltching, a needle and 
complemental stitch-forming mechanism, means for vibrating said needle to 
form zigzag stitches, a treadle, means Intermediate said treadle and said vi- 
brating mechanism, including a lever, whereby the latter may be rendered 
effective or inefCectlve to vibrate the needle, and means co-operating with said 
lever for preventing the opération of said treadle, except when said needle is 
in a predetermlned position." 

"46. In a machine for straight-away and overedge stitching, a needle and 
complemental stitch-forming mechanism, mechanism for vlbrating satd needle 
to form the overedge stitching, controlling means for rendering said vibrating 
mechanism effective or ineffective, Including a lever, a treadle connçcted there- 
to for operating the same to cause the overedge stitching to be effected, a 
spring for operating said lever to cause the straight-away stitching to be 
effected, and means for preventing the opération of said lever : while, the 
needle point Is below the plane of the upper surface of the material dtii'ihg 
the formation of certain stitches." 

Referring at this point to the device of Woodward, as sHown in 
the accompanying colored drawings, we may say that the fîrst is a 
side élévation of the gênerai type of sewing machine embodyirjg Wood- 
ward's invention; the second is a cross-section showing the lever in 
normal position and th« machine adapted for straight-aviray sewing; 
the third shows thé lever depressed and the machine adapted for zig- 
zag sewing ; and the f ourth shows the device for locking the overedge 
stitch mechanism. ^, on the first drawing;, is the leather plate under 
which are the ordinary looper and feeder mechanisms operated from 
the main shaft B. On 5 is a pinion F, whose teeth mesh with those 
on the gear wheel P', which turns freely on a stud shaft / (shown on 
drawings 2 and 3), secured in the arm a. The outer end of the shaft 
is provided with an enlarged circular head /', forming a guide and 
support for a (green) eccentric or cam secured to and rotating with 
the gear wheel F'. This cam rotâtes between and in working contact 
with the two (green) arms g and g' of a (green) frame G, hung on 
a pivot 5'^ carried by the arm a, the movement of the eccentric oscil- 
lating said arms. To the (green) frame G is secured by screw i a 
(green) segment / having a curved slot 1 therein, the center of which 
is at times slightly eccentric to the center of pivot pin / (shown in red 
on Figure 3), carried by the lower end of (red) arm /, depending from 
and rigidly secured to (red) rock shaft /', from which movement is 
imparted to the (red) swinging needle bar frame 2 of Figure 1. K 
is a (yellow) bar or link having at one end a head embracing a stud S, 
which is adjustable up and down in the curved slot 1 to vary the 
amount of throw of the (red) rock shaft /'. Bar K has a longitudinal 
227 F.— 55 
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slot 5, through which passes the (red) pivot pin /, the outer end of K 
having pivoted thereto, on pin 7, a pivoted (blue) f rame 8, which has at 
its forward end (blue) slotted side £orks 9 embracing the (red) pivot 
pin y on the (red) arm /. When thèse (blue) forks embrace the (red) 
pivot pin /, the swinging of (green) segment / causes (red) rock shaft 
/' to oscillate. Projecting downwardly from this (blue) pivoted frame 
S is a lug 10, having on its lower end a pin 11 adapted to fit in a 
curved slot V on a (lavender) plate l'B, screwed to (lavender) plate IS, 
which is pivoted upon a stud 15, secured to bracket 16' of the machine 
frame. The slot h' is formed substantially about the (red) pin / as a 
center, and is slightly wider than the diameter of the pin 11, in order 
to permit f reedom of movement of said pin 11 in slot b', when the stud 
S is adjusted to différent points in the length of the curved slot 1. 
The plates 13 and 12 are recessed as at c' (Figure 4), so that when 
thrown in their upward position they engage the (red) pivot pin / on 
the (red) rock shaft arm /' and thus hold the (red) rock shaft from 
oscillation when the (blue) pivoted frame 8 is out of engagement 
therewith. Frame 8 is normally pressed downwardly by spring 17, 
seated in the yoke 16, forming a part of frame 8 and said spring at 
its upper end bears on the under side of (yellow) bar K. 

We come now to the stop mounted on a moving part of the machine, 
in which, as we hâve said, centers the gist of Woodward's device. It 
will be seen (Figure Z) that (lavender) plate 13 is pivoted at 19 to the 
(lavender) link lO pivoted at its lower end on the (lavender) vertically 
sliding block 21, having on its inner side the (lavender) projection 22, 
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which co-operates with a (brown) projection S3 on the (green) frartie 
G, and prevents movement of the (lavender) part 22, except when the 
(green) cam or eccentric f is in a certain position, this being so timed 
that the cam will only assume this position as the needle is about to 
enter the leather in its descent. Without entering into minor détails 
we may say that lever 25 is actuated by a treadle which is normally 
spring-pressed upward. This leaves (lavender) plates l'B and 13 in 
engagement with (red) pivot pin /, so that the machine will then sew 
straight-away. When, however, lever 25 is depressed by the treadle, 
then the parts are shifted to cause the (blue) pivoted frame 8 to 
engage the (red) pivote pin /, whereby oscillatory movement will be 
imparted to the rock shaft, and by it zigzag movement to the needle. 
It will, of course, be seen that, while the operative may tramp the 
treadle at any time, this will not force the (blue) pivoted frame 8 en- 
tirely into engagement with the (red) pin /, until the (green) cam f^ 
has pulled the (brown) projection 2S eut of Une with (lavender) pro- 
jection 22, and this happens, and can only happen, when the needle 
is about to enter the goods. While it is true that in describing this 
intricate mechanism the spécification says, "The change from zigzag 
can only be accomplished while the needle is descending, and about 
to enter the goods," it is clear to us either that this statement was 
inadvertently made, or else that it was meant to designate the shift- 
changing safety zone between the needle emerging from the leather on 
its ascent and re-entering it on its descent. We think this is made 
perfectly plain from the spécification as a whole; for, in describing 
in the extract quoted below the permissive capacity of the stop, it is 
said the "stop prevents the throwing eut except when the needle point 
is above the plane of the upper surface of the fabric." In other words, 
the change-permissible period is not when the needle is going up or 
coming down, but, whether going up or coming down, it is above the 
fabric. This the spécification makes clear : 

"It will be understood that the (blue) pivoted (rame 8 cannot be forced 
entlrely into engagement with the (red) pin ;, until (green) cam p has pulled 
the (brown) projection 2S, out of Une with (lavender) projection 23, which 
happens when the needle is on its descent and about to enter the goods. 
It is necessary that the needle should be positioned In Une with the straight- 
away stitch when the vibrations thereof are rendered ineffective, so that in 
the continued reciprocation of the needle the stitches will be properly placed 
within the fabric. If, therefore, the needle is making the overedge stitch, 
that is, reciprocating beyond the edge of the fabric, and the vibrating mech- 
anism would be thrown out, the needle would hâve to be moved lateraïly, 
and if below the fabrio would be sprung or broJcen. By my improvement, 
wherein a stop prevents the thro^iving out except when the needle point is 
above the plane of the upper surface of the fabrio, en- in Une for the straight- 
away stitching, the above objection is avoided." 

It will also be noted that, while the élément of a stop described in 
some comprehensive form is found in every one of Woodward's 59 
claims, in not one of them, except the ninth, where the stop is de- 
scribed as "means for preventing change from idle to active move- 
ment of said vibrating mechanism except at a predetermined point 
in the descent of the needle," is there any description or limitation of 
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the stop being restricted to the period when the needle is descendingf. 
In ail fairness it would seem as though the unrestricted langfuage in that 
regard of thèse 58 other claims might well, in view of the statement 
quoted , above f rom the spécification, "By my improvement, wherein a 
stop prevents the throwing out except when the needle point is above 
the plane of the upper surface of the fabric, or in line for the straight- 
away stitching," be regarded as the Patent Office's view that it did not 
regard Woodward's device as Hmited to a stop-restricting needle shift 
only in the downward thrust of the needle. And when it is considered 
that the time of that half of the needle's movement, both up and 
down, which is above the fabric is about one six-thousandth of a 
minute, and of the upward thrust above the fabric about a twelve- 
thousandth, we can readily see the grave physical difficulty of basing 
the question of infringement on such uncertain infinitésimal instants 
of time, rather than on the indisputable practical resuit that when 
the needle point is above the fabric a shift can be and is safely made, 
and when the needle is in the fabric a shift cannot be and is not made, 

This construction of the spécification as a whole makes it clear that 
Woodward's real contribution to the art was not the defining of any 
particular part of the needle's super-fabric travel when the shift was 
made, but in the fact, proven by practice to be true, that the shift was 
made in the needle's super-fabric, and not in its sub-fabric, travel, or, 
aa.stated in the extract quoted above, the "stop prevents the throwing 
out except when the needle point is above the plane of the upper sur- 
face of the fabric." It will also be noted that tibe Patent Oifice recog- 
nized the broad, comprehensive character of Woodward's disclosure 
of a sub-fabric stop, in that wherever the stop was made a claim élé- 
ment it was in gênerai, inclusive terms, and not as a specified, defined, 
or restricted mechanism, except in the one claim we hâve noted. Thus 
in claim 27, hère involved, we hâve "a stop" whose only requirement 
is that it be "carried by a moving part of the machine mechanism for 
preventing complète movement of said controUing means, except at 
predetermined points." In claim 44, hère involved, we hâve the stop 
described as "means co-operating with said lever for preventing the 
opération of said treadle, except when said needle is in a predetermined 
position." And in claim 46, hère in issue, we hâve the stop described 
as "means for preventing the opération of said lever while the needle 
point is below the plane of the upper surface of the material during 
the formation of certain stitches." To sum up, therefore, we may say 
that it was the fact and f unction of a predetermined, sub-fabric, needle- 
shift stop that constituted the value of Woodward's inventive dis- 
closure to the art, and not the mère mechanical use of a cam to show 
how his disclosure could be practically used. It follows, therefore, 
that for us now to narrow his patent protection to servile, mechanical 
copies of his cam, when the Patent Office has given his stop an in- 
clusive breadth in the claims it allowed, would tend to thwart the pur- 
pose of the Patent Office, and in efFect penalize invention and stimulât* 
patent piracy. 

Regarding, then, Woodward's disclosure as one of really substan- 
tiai merit in an important art, we next turn to the alleged infringi^g 
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device. That it secures the same novel resuit as Woodward's device 
is undisputable. Before that disclosure the défendant, in spite of its 
long years of expérience, its able designers, its interest in satisfying 
the demands of a great industry, and its ample financial means, had 
never solved the problem of giving the art a successful straight-away 
overedge sewing machine. The machine it is operating is based on a 
patent applied for after it was sued as an infringer. Referring to such 
patent. No. 933,032, applied for June 11, 1909, and granted August 31, 
1909, to Gray, it will be noted that by its own statements it does.not 
purport to be "directed broadly to needle-jagging mechanism capable 
of being changed at the will of the operator for producing either 
straight-away or zigzag stitching while the machine is in motion." This 
disclaimed problem, it will be observed, was the one to which Wood- 
ward's device was addressed, for, as stated in his spécification, it had 
"for its principal object to construct a machine capable of forming 
both straight-away and zigzag or overedge stitches, in which the char- 
acter of the stitches may be changed at the will of the operator." As 
this problem had already been solved by Woodward ; and as the de- 
fendant had, when Gray applied for his patent, been sued on Wood- 
ward's patent; and as Gray disclaimed the patenting of any such de- 
vice, but expressly confined his disclosure to "certain spécifie devices 
for controlling the needle-jagging mechanism"; and as Woodward 
had made no claim for any spécifie device for controlling such mechan- 
ism — it is clear that the subject-matter of Woodward's and Gray's dis- 
closures and claims were différent, and while Gray's spécifie control- 
ling device might constitute ground for a servient claim, it could in 
no way dominate or affect the breadth of Woodward's prior disclosure 
and claims. Indeed, that Gray's device is servient to Woodward's dis- 
closure is shown by the fact that his device embodies the basic features 
which Woodward had already shown, to wit, a stop carried on a mov- 
ing part of the machine and a super-f abric needle shift in a straight- 
away overedge machine. Thus we find among the éléments of Gray's 
claim 1 "a cam member carried by a nioving part of the machine"; 
in claim 2 "a cam member yieldingly mounted upon a moving part of 
the machine" ; in claim 5 "a cam member mounted upon a moving 
part of the machine." And in his spécification we find the super-f abric 
needle shift in the straight-away overedge type of machine and the 
efficacy and adaptiveness of this feature of his type of machine to 
safely effect such shift thus ref erred to : 

"It will be obsen'ed that the construction of the controlling or locklng cam 
51, and its action upon the operating lever Si, is such that said lever Is free 
to be manually operated through the treadle rod 44 whenever the needle Is 
raised above the work. • • • " 

It is equally évident that the position of the lever 3^ may be changed 
"at any time while the point of the needle is above the work on either 
the 'depth stitch' or 'edge stitch* cycle without injuring the work or 
endangering the breakage of the needle." Seeing, then, that the ap- 
plication of Gray's "spécifie devices for controlling the needle-jogging 
mechanism" are shown by his patent to hâve been adapted to use in 
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a straight-away, overedge machine, let us turn to the defendant's ma- 
chine and inquire whether, in using a machine of that type, with Gray's 
particular form of stop, the défendant infringed the claims in issue of 
Woodward's patent. Without entering upon a minute description, we 
confine ourselves to such features of defendant's machine only as throw 
light on the question of infringement. 

The three accompanying drawings will illustrate the machine: 
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The sewing mechanîsm proper is of a gênerai, well-known type, 
and is adapted either to straigjit-away lock stitches in the same vertical 
lines or zigzag stitching by latéral shifts and each successive needle 
thrust. The needle-carrying f rame vibrâtes laterally, like a pendulum, 
on a horizontal pivot, instead of swinging, as does the plaintiff's frame, 
on a vertical pivot, like a gâte. Both such sewing devices were com- 
mon in the prior art. The defendant's vibrating mechanism is one 
which the "proof shows "has been in extensive use in Singer sewing 
machines for about 30 years." The latéral vibration of defendant's 
needle is made by the swing of bar F, one end of which, by its forks 
h b, engages rotating cam E mounted on shaft D. In the normal 
position of the machine, which normally does straight-away sewing, 
the oscillation of bar F by constantly rotating, cam B simply oscillâtes 
bar F up and down on pivot c without causing any vibration of the 
needle bar frame C. In that position the oscillation of bar F is idle 
and functionless. It plays no part in straight-away sewing. To make 
it functional, and to do overedge sewing, the idle vertical reciprocat- 
ing of the f orked end of bar F is changed to a reciprocating horizontal 
thrust by changing the relation of that forked end to the rotating cam 
E. This is donc by the swinging link M, which is pivoted at one end 
to bar F at m and at the other end is pivoted to a crank arm L (shown 
on drawing 3). This crank shaft L is attached to shaft H, which is 
mounted on a stationary portion of the machine and may be rocked by 
lever G. Now, so long as crank arm L remains in normal line with 
bar F, the latter turns idly at one end on the pivot c and oscillâtes 
idly up and down at its forked end on cam B. But when crank arm 
L is thrown out of line with bar F, which is done by lever G turning. 
shaft H, attached to crank arm L, then the pivot t of link M is thrown 
out of line with bar F, the latter swings on pivot i and thus a recipro- 
cating horizontal thrust of the bar is set up which causes the needle 
frame C to swing or vibrate on pivot a. In other words, the calling 
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into play of pivot i as a controlling center calls into play the function 
o£ pivot a. as a center on which the new reciprocating thrust spends 
itself. Or, to state it in other terms, the link M had been simply 
swinging idly with the bar P. But when the axis of link M is thrown 
out of line with bar F the swing path of the link becomes an arc which 
does net coïncide with the arc of oscillation of bar F on pivot c. Thèse 
tvi'o forces vent themselves in a résultant compound of movemen^, 
which takes form in a vertical swing of the forked end bf the bar 
f rom the pivot c and a horizontal swing of the bar forward and back 
from the pivot i. This horizontal thrust of bar F swings needle-bar 
frame C on pivot a and the vibrating needle makes zigzag stitches. 

Turning, then, at this point, for example, to Woodward's claim 27, 
it is clear that the defendant's combination, in the words of that claim, 
used "a sewing machine adapted for straight-away or zigzag stitch- 
ing" ; tlie machine has "a driving shaf t" ; it has "a needle bar," and it 
has "means for reciprocating it vertically"; it has also "means for 
vibrating it laterally, including a vibrating member" ; it has "connec- 
tions between the vibrating member and the driving shaft"; it has 
"means for throwing said connections into and out of opération"; 
and, lastly, thèse means are "controlled by the operator." Thèse élé- 
ments, none of which are by their terms limited to any spécial con- 
struction, are ail found in the defendant's device, and that conclusion 
is, we think, made clear by the foregoing description and analysis of 
its machine. It follows, therefore, that infringement is made out if 
the defendant's combination has the remaining élément of Woodward's 
claim, to wit, "a stop carried by a moving part of the machine mechan- 
ism for preventing complète movement of said controlling, means, ex- 
cept at predetermined points." On this question, in our judgment, the 
case turns. Let us, therefore, see what stop mechanism is used in 
defendant's device. The stop proper is the revoluble dise shown 
on drawings 2 and 3, which is spring-yieldingly attached on the end 
of the shaft D, which in turn carries the cam B. By such arrangement 
dise O is so rotated in relation to the stitch-forming mechanism as to 
interpose its function as a stop during constantly recurring portions 
of the needle's movement. The dise has across its outer face an 
elongated recess R (Figure 4), whose sides are sunk at right angles 
to the surface, but whose ends rise until they reach the dise surface 
where the dise has beveled edges T. In the normal, or straight-away, 
position of the mechanism of the machine, the dise, by its compressed 
spring, presses at the center of its recess against the pin P attached to 
the lever G, which latter, as we hâve heretofore seen, when pulled, 
rocks the shaft H, which latter swings crank arm L, which throws 
the pivot i into action and causes zigzag stitching. But it will be évi- 
dent that, even if the lever G be pulled, the pin P cannot escape from 
the recess until the rotation of the dise brings the inclined recess ends 
opposite the pin. When this happens, the pin is drawn up the inclined 
ends and down the beveled side of the dise, and so long as the lever 
G is kept depressed zigzag sewing continues. When the lever, which 
is depressed against spring pressure, is released, the pin P follows 
the outer periphery of the dise until the rotation of the latter brings 
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its beveled edge opposite the pin, where ît rises over the dise level, 
goes down the inclined end of the dise recess, rests in the center of 
the recess, and the swinging link becomes an idling member and 
straight-away stitching is resumed. It will thus be seen that the de- 
fendant's stop is carried by a moving part of the machine mechanism. 
The différence between it and the plaintiff 's • construction in that re- 
gard is that the moving part of defendant's mechanism produces a 
rotary mOvement of defendant's stop, while in complainant's it pro- 
duces a thrust or horizontal movement. In both aUke a cam, acting 
either directly or through an adjacent part, is the effective agency for 
producing the timed and timely stoppage which prevents sub-fabric 
needle shift. In both machines the actual shift ofthe pivoted member, 
which Controls the vibrating mechanism, is brought about wholly by 
the operative, and is in no way dépendent on the power supplied by 
the driving shaft of the machine. In both machines the vital operative 
élément which enables both machines to prevent needle-shift when it 
is unsafe and permit it when safe is a stop carried by a moving part 
of the machine, for it is this feature that permits the safe synchroniz- 
ing of needle-shift with timely stop release. 

Such being the case, we are of opinion défendant has infringed the 
three daims of Woodward's patent, Nos. 27, 44, and 46, discussed, 
and we therefore direct a decree to be entered below adjudging their 
validity and directing an accounting. 
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h Patents <S=>328 — Invention — Hame and Trace Connectob. 

Tlie Wiedriclï patent. No. 721,987, for a liame and trace connector, 
covers a comblnation, each élément of which, or Its meclianical équivalent, 
is found in the prier art, where It performed the same function, and is 
void for lack of invention. 

2. Patents ©=26— Invention — Impkovement in Foem or Degbee. 

A combination device, wlilch is but a mère carrying forward of the 
original thought, a change In form, or an improvement in degree, without 
substantlal change in either means or resuit, does not shov? invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. tg=»26.] 

3, Patents ®=»3(5 — Evidence of Invention — Commercial Suocess. 

Commercial success is not of importance, where the device is clearly 
lacking In invention. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 40; Dec. Dig. 
<@^^^36. 

UtlUty, extent of use, and commercial success as évidence of Invention, 
see note to Dolg v. Morgan Mach. Co., 59 C. C. A. 620.] 

Appeals from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. HoUister, Judge. 
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Suits in equity by the United States Hame Company against the 
Star Hame Manufacturing Company and against the Julius J. Bantlin 
Company, respectively. Decrees for complainant, and défendants ap- 
peal. Reversed. 

L. M. Hosea, of Cincinnati, Ohio, for appellant Star Hame Mfg. Co. 

T. Hart Anderson, of New York City, for appellant Julius J. Bant- 
lin Co. 

W. F. Murray, of Cincinnati, Ohio, and H. P. Denison, of Syracuse, 
N. Y., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The appeals in thèse cases are 
from decrees entered in two infringement suits which were based upon 
the same patent. The decree in the first suit was made upon final 
hearing, with pleadings and proof s, sustaining the vaHdity of the pat- 
ent, and awarding a perpétuai injunction and an accounting; ^ and in 
the second suit the decree was purely interlocutory, granting a prelim- 
inary injunction upon pleadingg and affidavits. While the appeals 
were heard in immédiate succession, they were to ail intents and pur- 
poses submitted at the same time, and so may be considered and deter- 
mined in this opinion. 

The patent in suit No. 721,987, was applied for by Charles L. Wie- 
drich April 14, 1902, and was issued to him, as assignor to the United 
States Hame Company, March 3, 1903. The invention claimed re- 
lates to a hame and trace connector. The bill and answer in the first 
•case are in the usual forms of patent infringement pleadings, except 
that the answer. sets out certain alleged facts (additional to références 
to prier patents and- publications) for the avowed purpose of showing 
invalidity of the patent in suit ; and the pleadings of the other case 
are also of the ordinary forms, except that the bill coiitains a list of 
prior patents, which are alleged to hâve been offered in évidence in 
the first case, and also some spécifie allégations to explain the nature 
and degree of the infringement charged, while the answer allèges that 
the hames sold by the défendant in that case were made according to 
a prior patent, which is alleged to be infringed by the patent in suit. 
Thus the validity of the patent in suit is challenged by the pleadings 
in both suits, though in the brief upon the appeal from the inteirlocu- 
tory decree contention is made simply against infringement. 

[ 1 ] The issues of validity so made présent the question which we 
regard as décisive of both cases : Does the patent in suit disclose any 
quality of invention as distinguished from mechanical skill? The de- 
vices claimed to be infringements in the two cases difïer in some re- 
spects, and accordingly the évidence offered in relation to them also 
-difïers; but in substance and efïect the rest of the évidence is the 

1 Thls is called a "final decree" In the record ; but as to tlie purposes for 
which such a decree may be so treated, see Smith v. Farbenfabrlken of lUber- 
f eld Co., 197 Fed. 894, 895, 117 C. C. A. 133 (0. C. A. 6th CIr.), approved in 
Lovell-McConnell Co. v. Auto Supply Co., 235 U. S. 383, 387, 388, 35 Sup. Ct. 
a32, 59 L. Ed. 282. 
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same. The patented device will be more readily understood through 
the drawings used by the patentée to îllustrate his spécification. They 
are as f oJlows : 



M^.:^. 




:m^.^.. 




Jf-i^-^-^ 




Acdording tô the spécification, Fig. 1, A, is a front élévation of part 
of a hame, "showing a connector èmbodying the invention," Fig. 2, a 
longitadinal sectiorial élévation with the trace loop B removed, Fig. 3 
a tr'ansverse sectiori on line 3 3\. Fig. 2, and Fig. 4 a like section on 
Une % 4-t Fig- 1- Thé spécification States that the hame "may be of any 
usuai or preferred form and made of any suitable material." An 
elongated $taple is attached to thé hame; and its bar D is shown 
lengthwise by Fig. 1, also with its legs / extending through the hame 
by Fig. 2. A web B is formed integrally with the staple bar D and 
inclines from it laterally to the hamé, where it is fastened as a brace 
< to the staple barg .The web has a séries of openings e next to the bar, 
through whichthè-hooks b of the trace loop a:re inserted so as to en- 
gage the bar. Thèse openings are so spaced as to register with the 
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hooks, and thus the trace loop may be connected witfi the 
staple bar at any point desired. An elongated spring plate H is dis- 
posed longitudinally between the hame and the staple web, with its 
outer edge fastened to the hame under the outer edge of the web and 
with its inner edge free and standing normally parallel with and at 
such a distance from the staple web as to engage the hooks of the 
trace loop, and by reason of its resiliency presses the trace loop against 
the staple bar so as to avoid rattling and accidentai disengagement. 
The spring plate is opposite to the openings e of the staple web, and so 
is said to exert a firm and equal pressure upon the trace loop, regardless 
of the openings in which the hooks of the loop may be placed. The 
object of the device, as the spécification déclares, is to furnish ready 
means of so adjusting the trace loop as to bring the draft to bear 
properly upon the particular animal used. 

Theoretically, especially at first blush, it would be difficult to state 
a good reason why such a device as this does not involve merit and, 
moreover, invention ; yet it appears that not a single hame device has 
ever been made according to this patent, unless we take into account 
devices embodying other features, but having springs and bars which 
are said to make them infringements through the rule of équivalents, 
and, further, the patent does not stand the test of the prior art. Every 
clément of the combination is old in both substance and function. 
The spring plate, however, is an apparent improvement upon its prede- 
cessors, though only in degree. 

1. The Blongated Staple and Its Trace Connector. Concededly the 
object of the elongated staple is to afford means of effective draft 
adjustment. In a period of something over 36 years before the date 
of the patent in suit, as many as 11 patents had been issued covering 
devices designed to accomplish this resuit, and each included an elon- 
gated staple or its obvious équivalent. True, the means of adjust- 
ment at différent points along the bar of the staple varied more or 
less; but thèse variations involved simply différences in forms and 
names, not in substance or function. The patents alluded to are cited 
in the margin.^ The parts employed to connect the staple and trace 
were differently named. The trace connector of the patent in suit, as 
we hâve seen, is called a "trace loop," B ; the identical form of this 
trace loop appeared in the Knisley patenl more than 10 years before, 
and was there called a "hook," D. Devices with hooks to engage the 
staple, though differing in their trace-receiving portions, appear in 
the Dodson "hook," the Wycough "hasp hook," and the Swigert "hame 
hook," as they are called in the respective patents; and while the 
corresponding parts found in the Kaffer patent and the other patents 

2 The earllest patent upon this subject to which our attention has been 
called is No. 53,830, to Kaffer, in 1866, which shows an elongated staple in 
the hame with three positions for adjustment of the draft upon the animal. 
See, further, patent No. 254,552, to HuglU, in 1882; patent No. 297,958, to 
Wycough, in 1884; patent No. 332,861, to Alexander, in 1885; patent No. 
3T4,657, to Chùrch, in 1887; patent No. 386,615, to Stearns, iû 1888; patent 
No. 470,&39, to Knisley, in 1892 ; patent No. 565,501, to Perry, in 1896 ; pat- 
ent No. 640,047, to Swigert, in 1899; patent No. 632,551, to Dodson, In 1899; 
design patent No. 30,730, for term of 14 years, to Sjurghnor, in 1899. 
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cited seem to encircle the staple bar without means of release, still 
th.ey, are imanifest équivalents of the trace loop in suit. 

There are two of the earlier hame attachments that ought 
to recèive spécial attention. One is the Knisley device, already 
mentioned, and the other the design patent to Surghnor, before 
cited. Knisley's is a mietal plate fastened to and suitably disposed 
lengthwise of the hame, having a portion of one side of the plate 
raised or struck up and the rest formed into a flange. The ends 
of the flange and its side are rigidly bolted to the hame. The raised 
portion of the plate is provided with a line of perforations to receive 
and afford means of changing the position of the trace loop, which, 
oî course, must resuit in adjustment of the draft. Surghnor's design 
has a central ridge with two sides receding laterally to the base of the 
attachment, and so forming a triangular device with its base fastened 
lengthwise of the hame; in each of thèse receding sides is a séries 
of holes which are in line with each other and immediately under the 
ridge. Thèse two séries of holes register in pairs with the hooks of 
the trace loop, and thus plainly afïord means of adjusting the draft 
through changes in position of the hooks and their engagement with 
différent parts of the ridge. While neither of thèse devices embraces a 
spring, as the device in suit does, yet in ail three of them mechanical 
équivalence is quite apparent in every other respect ; and of this and 
of the matter of introducing a spring we shall hâve something fur- 
ther to say. 

2. The Blongated Spring Plate. Admittedly the main purpose of 
the présent spring is to prevent accidentai displacement or disengage- 
ment of the trace hooks. In the patents cited, we find provisions for 
a number of springs which vary in form and are differently disposed, 
but which were each designed for a purpose substantially the same 
as that of : the spring in issue. For instance, the old Kaiïer patent 
provides for a flat spring, which is held in place by passing the staple 
legs through elongated openings in the spring near its ends, and thence 
into the hame ; and the spring is curved outwardly, with its outer sur- 
face engaging the inner projections of the staple, which separate the 
recesses designed for adjustment of the trace cohnector. The spring 
of the Dodson patent is mounted with one end fastened to the shank 
of the upper staple leg and with the f reè end extending so as to bear 
against the rear of one or the other of the hooks, in order to prevent 
the trace connector from being accidentally displaced from either its 
upper or lower adjustment, or from becoming disengaged from the 
staple in handling Ûie hame when not in use. In the Stearns patent a 
bar, having a hole near each of its ends, is mounted on the legs of the 
staple and held in place by spiral springs, which bear against the hame 
and force the bar outwardly and into close proximity with the staple 
recesses, in which the trace tug is placed and changed to adjust the 
itz.lt. The spring tension bar thus engages the trace tug with equal 
pressure jn whatever recess it may be placed, and at the same time 
admits of readjustment and prevents accidentai displacement of the 
trace tug. This patent antedates the patent in suit upwards of 14 
years, and the feature of similarity between the pressure exerted by 
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the spring tension bar of the former against its trace tug, and that 
exerted by the Spring plate of thè latter against its trace loop", cannot 
escape observation. It is not necessary to pursue this subject. 

3. Necessary Effect of AU Thèse Facts upon the Patent in Suit. 
Any interprétation of the prior art will be materially aided by keep- 
ing in mind one or two of its most prominent facts. One is 
that the earlier patents and the patent in suit belong to the same art, 
and thus the teachings of any other art, whether analogous or not, 
are unimportant. Another is not simply that at the date of the patent 
in suit ail the parts embraced in its claims were old, but, above ail, 
that each part had theretofore substantially accomplished the very 
purpose for which the use of the part was designed hère. The ac- 
curacy of thèse observations may be seen in a simple grouping of the 
parts and in comparing them with the références and descriptions al- 
ready given. The claims of the patent embrace an ordinary hame, 
an elongated staple with a web, an elongated spring plate, and a trace 
connecter. It cannot be necessary to add anything to what has already 
been said of thèse parts, except as to two of them. The first is the 
particular portion of the elongated baf which the patent calls a web, 
B. This web finds close analogy in the flange of the Knisley patent. 
True, the longitudinal portion of the flange is fastened upon the side 
of the hame opposite to that on which the web is attached; but the 
bolted ends of the Knisley flange, when considered in connection with 
the raised portion of the plate, fairly correspond with the elongated 
staple of the patent in suit, and the rest of the flange, in its relation 
alike to the hame and the raised portion of the plate and also the trace 
loop of the Knisley patent, responds substantially to every purpose 
claimed for the web of the patent in suit. Indeed, it is quite plain 
that, if the spring of the patent in suit were disposed in the Knisley 
device as it is in the fermier, it would operate in the same 
way. and still môre clearly disclose the f act that the web in question 
is die équivalent of this flange. It should be said that while some of 
the experts refer to the Knisley patent, they do not speak of this 
flange in connection with the web in question; yet in rejecting the 
original claims contained in the application made under the patent in 
suit the examiner referred to the Knisley device, stating, we think 
rightly, that it showed "practically applicant's device, lacking the 
spring." Further, the Surghnor design patent clearly anticipâtes the 
web in question. Description of this design has already been given. 
The experts treat the "receding sides" of Surghnor's design as a 
double web; moreover, the United States Hame Company has ever 
since its organization exclusively employed this design as part of its 
hame device, and it is fairly to be inf erred that there must hâve been 
some good reason for such a course. One of the witnesses states that 
the plaintiff below so used the Surghnor design under a license. That 
patent, however, is not in suit, and, as we hâve seen, has expired. 

The remaining part deserving of some further attention is the spring 
plate of the patent in suit. There is no material différence between this 
spring and the other springs before commented on, unless such a dif- 
férence can be found in method of attachment. We hâve pointed out 
227 F.— 56 
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that the fastening of this spring is near its outer longitudinal edge. 
VVe have'seen that the Kaffer and Stearns springs are each fastened 
atboth ends, and the Dodson spring at only one end. The object sought 
to be attained, and the mode of applying pressure necessary to that 
end, through the use of thèse springs, including the one in issue, are 
substantially the same. This plainly appears through mère compari- 
son of the new spring with that of either Stearns or Kaffer. It will 
also be seen that the practical opération of the Dodson spring is sub- 
stantially like that of the spring in question, if the latter be for the 
moment treated as though it were eut transversely into as many sec- 
tions as there are openings in the web, and each of the sections were 
disposed and operated separately as the patent provides in respect of 
the spring as a unit ; for, upon this hypothesis, it would not be claimed 
that the sectional springs were not the équivalent of the Dodson spring, 
any more than it would be that such sectional springs were not the 
équivalent of the spring in question. Apart from this, however, so 
far as thèse springs and their objects and mode of opération are con- 
cerned, there cannot, witbin the well-settled meaning of the patent 
law, be any différence between a spring attached at either or both of 
its ends and a spring attached at one of its sides. 

We are therefore not impressed with the contention of counsel for 
plaintiff that the spring in controversy is to be differentiated from the 
old springs because of its "transverse elasticity." The quality thus 
ascribed to the spring is an ingénions conception of counsel, since it is 
not mentioned in the patent; but, assuming the existence of such a 
quality in that spring, further trouble lies in the difficulty to see any 
différence in f unction or operative effect between a spring having trans- 
verse, and one having longitudinal, elasticity. It hardly is conceiva- 
ble, for instance, that the trace hook could be held in place any more 
effectively by this spring than it could by the Stearns spring. The 
complète answer to the contention of counsel is, howçver, that upon 
any theory the only appréciable différence between the springs of the 
old art and the spring in question is simply one of extension of the 
original idea. 

In view, then, of the prior art, what room remained for the exer- 
cise of the faculty of invention, or for discovery, in producing the 
patent in suit? Effective distinction between invention and mechani- 
cal skill cannot be laid down by gênerai rule. Every case in this re- 
spect must be determined according to its spécial facts. In the présent 
instance, according to plaintiff's testimony, the staple device which 
the plaintiff actually made and sold, especially the spring, 

" • • • was got up chlefly for the Southern trade, where people are care- 
less, and planters do not keep sets of hamess for every slze of animal; 
* * • that in the South mostly chain traces are used, and with an ordinary 
hook, if the load slackened, It would fall out of the eye of an ordinary llnk ; 
so this was got up to keep the chain in there and to hook it in. In the South 
drivers are mostly the cheaper grade of labor, shiftless and careles-s." 

Certainly an instance more fit than this for the application alone of 
mechanical skill could not often arise. Both the fault and the remedy 
were known. Devices in the old art had been used for the very pur- 
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poses declared in the patent in suit, and so the skill of the mechanic 
(vas even more available than it was in Mast, Foos & Co. v. Stover 
Mfg. Co., 177 U. S. at page 493, 20 Sup. Ct. 712, 44 L. Ed. 856, 
where it was said of the patentée: 

"AU he did was to apply It [the devlce] to a new purpose in a machine 
where it had not before been used for tliat purpose." 

See. also, Western Electric Co. v. La Rue, 139 U. S. 601, 606, 11 
Sup. Ct. 670, 35 L. Ed. 294. 

[2] If the prior art showed anything, it clearly disclosed appro- 
priate means to adjust the draft and, through the use of springs, to 
prevent dis engagement of the trace hook. The most, then, that can 
rightf ully be said of tlie combinations stated in the claims in suit is 
that they are but a mère carrying forward of the original thought, 
a change in form, an improvement in degree, without substantial change 
in either means or resuit. This was not enough ; it was not invention. 
Market Street Railway Co. v. Rowley, 155 U. S. 621, 629, 15 Sup. Ct. 
224, 39 E. Ed. 284; Burt.v. Evory, 133 U. S. 349, 358, 10 Sup. Ct. 
394, 33 L. Ed. 647; Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 
S. 485, 493, 20 Sup. Ct. 708. 44 L. Ed. 856; Grant v. Walter, 148 U. 
S. 547, 553, 13 Sup. Ct. 699, 37 L. Ed. 552; Belding Mfg. Co. v. 
Corn Planter Co., 152 U. S. 100, 107, 14 Sup. Ct. 492, 38 L. Ed. 370; 
Knapp V. Morss, 150 U. S. 221, 227, 14 Sup. Ct. 81, 37 h. Ed. 1059; 
Calvin V. City of Grand Rapids, 115 Fed. 511, 517, 53 C. C. A. 165 
(C. C. A. 6th Cir.) ; American Carriage Co. v. Wyeth, 139 Fed. 389, 
391. 392, 71 C. C. A. 485 (C. C. A. 6th Cir.) ; Torrey v. Hancock, 184 
Fed. 61, 70, 107 C. C. A. 79 (C. C. A. 8th Cir.) ; Sloan Filter Co. v. 
Portland Gold & Min. Co., 139 Fed. 23. 26, 71 C. C. A. 460 (C. C. A. 
Sth Cir.) ; P. P. Mast & Co. v. Rude Bros. Mfg. Co., 53 Fed. 120, 124, 
3 C. C. A. 477; Adrian Wire Fence Co. v. United Fence Co., 223 Fed. 
342, 345, C. C. A. and citations (C. C. A. 6th Cir.). 

[3] In reaching this conclusion we are not unmindful of the insis- 
tence that the favor with which plaintifï's hame device was received 
in the market tends to show invention. While such favor is in some 
instances helpful and persuasive, it never is where the device is clearly 
lacking in the attribute of invention (Autosales Gum & Chocolaté Co. 

V. Caille Bros. Co., 224 Fed. 473, 476, C. C. A. (C. C. A. 6th 

Cir.) ; and f urther, as we hâve seen, the device of the présent plaintiff 
included the Surghnor patented improvement, as well as the supposed 
équivalent of the spring which the patent in suit added to Surghnor, 
and hence the sales shown hâve slight relevancy to the question of in- 
vention. It follows that the claims of the patent in suit are invalid 
and void. 

The decree must be reversed in each cause, and the causes remanded, 
with costs, and with direction to dismiss both bills. 
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NATIONAL METAL HOLDING CO. v. TUBULAB WOVEN FABKIC CD. 

(Circuit Court of Appeals, First Circuit. November 20, 1915.) 

No. 1143. 

Patents i®=»32S — Validity and Infeingement — Flexible Electhio Conduit. 
The Osburn patent, No. 052,806, for a flexible electric conduit, was uot 
anticlpated, and discloses patentable novelty and invention; also lield 
infringed. 

Appeal from the District Court o£ the United States for the Dis- 
trict of Rhode Island; Arthur L. Brown, Judge. 

Suit in equity by the National Métal Holding Company against the 
Tubular Woven Fabric Company. Decree for défendant, andcom- 
plainant appeals. Reversed. 

Charles F. Perkins, of Boston, Mass. (CarroU L. Perkins, of Boston, 
Mass., on the brief), for appellant. 
William Quinby, of Boston, Mass., for appelles. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. The plaintiff, the National Métal Hold- 
ing Company, is the owner of United States letters patent No. 652,806, 
issued July 3, 1900, to H. G. Osburn, and complains of its infringe- 
ment by the Tubular Woven Fabric Company. The patent is for an 
improvement in flexible electrical conduits. 

In the District Court it was held that the patented device was anticl- 
pated by the prior art ; that, irrespective of this, the structure in ques- 
tion did not involve invention ; and that, if it did, the claims in issue 
were not infringed by defendant's device. 

The claims in issue on this appeal are Nos. 1,2, 3, 4, 5, 6, 9, 10, 11, 
and 12. Claim 3 is typical of claims 1 to 6, inclusive, and claim 11 of 
claims 9 to 12. They read as follows : 

"3. A conduit consisting of a hélix of semlflexible material and a flexible 
material interwoven therewith, substantlally as described." 

"11. As a uew article of manufacture, a helieal coll of material having suffi- 
cient rigidity of structure to prevent collapsing under the usual conditions of 
use, and pliable or flexible material Interwoven with the convolutions of sald 
helieal coil to impart strength to the structure in a longitudinal direction, sub- 
stantlally as described." 

In the spécification the patentée says : 

"My invention relates to a flexible conduit for electrical conductors, my ob- 
ject belng to provide a form of conduit which, while possessing the necessary 
rigidity and insulatlng properties, may be readily flexed or bent laterally to 
accommodate itself to the conditions of use, and, furtherinore, to provide a 
conduit which can be manufactured at comparativly small cost." 

Prior to the patent in suit rigid tubes, with suitable fittings for tums, 
had been employed for the installation of electric wires. The only 
flexible tube used for this purpose was one constructed according to 
a patent granted to Herrick July 21, 1891 (No. 456,271), 

The conduit of the Herrick patent was made in three parts. The 

®=»For ottaer cases see same toDic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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înner part was a spiral strip of suitable material, having the turns o£ 
the spiral slightly separated. The second part consisted of a tape 
or strip wound about the exterior of the spiral to cover the spaces be- 
tween the turns, the tape or strip being composed of some waterproof 
flexible material. The third part was a woven jacket or seamless tube 
having threads so introduced as to destroy its extensibility. The spiral 
afïorded protection and insulation to the conductor, and, while fur- 
nishing the requisite rigidity against latéral pressure to which such 
structures were likely to be subjected during installation, it did not 
impair the necessary flexible qualify of the conduit. The purpose of 
the nonextensible covering is said to be — 

"In order that straln on the conduit in the direction of its length may not oper- 
ate to separate further the turns of the spiral Uning." 

It is also suggested that: 

"A protectlng strip extending longitudinally of the spiral llnlng and folded 
around the same, with Its edges overlapplng, will render the conduit non- 
extensible, in which case an ordlnary braided covering without longitudinal 
threads may be employed." 

It is thus seen that the device of the Herrick patent presented means 
whereby, if strain was exerted on the conduit or covering in the di- 
rection of its length, the turns of the spiral lining would not be fur- 
ther separated; but the patent neither suggests nor provides means 
for preventing the further séparation of the turns of the spiral in case 
strain is exerted on the end of the spiral instead of on the conduit or 
covering. It appears from the évidence that, in the installation of con- 
duits constructed under the Herrick patent, the workmen sometimes 
removed the spiral lining intentionally, and sometimes accidentally, 
thereby destroying its insulating and protective qualities, and that, be- 
cause of this, shortly after 1900, it was conderaned by the Board of 
Fire Underwriters and went ofif the market. Later it was restored 
to use, the owners of the patent having devised means, not for inter- 
locking the turns of the helical member so that they would not be fur- 
ther separated or the member removed by a strain upon it, but by 
inserting perforations at fréquent intervais in the hélix, thus weaken- 
ing its structure so that it would be broken off, and only a short strip 
removed in case it was subjected to strain. 

In the patent in suit provision is made for a helical member of semi- 
flexible material, and the patentée déclares : 

That he has employed "the term 'semlflexlble' with référence to the ma- 
terial used to indicate that property which the material should possess of 
being sufficiently flexible to permit of the same being bent into tube-like 
form, while having sufficlent permanency of form to préserve the tube-like 
shape without undue tendency to coUapse or flatten, as would be the case 
if the material were too pliable" ; that "the term therefore contemplâtes any 
material capable of being bent into the proper form, and having suffldent 
rigidity of structure to préserve its form under the conditions of use" ; and 
that "for the semlflexlble élément cardboard, fiber, métal — such as steel ribbon, 
wire, and the like — and » * * strips of cane or bamboo" may be useO. 

He also provides that the convolutions or turns of the hélix should 
be "bound together or locked in a longitudinal direction by means of 
éléments of pliable or flexible material interwoven or interconnected 
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with the successive turns or convolutions to impart longitudinal 
strength to the tube" ; and he says that : 

"For the pliable or semiflexible material used to iind or look the convolu- 
tions toffether I may employ thread, yam, wlre, or any similar material lend- 
ing itself to belng readily interwoven wlth. the semiflexible élément." 

And again he says in referring to this matter: 

"In the spécifie embodlment of my invention, illustrated in Figs. 1, 2, 3, 
and 4 of tlie drawing, a strip a of semiflexible material is coiled into a hellx, 
and a séries of threads db are interwoven therewith, the threads extending 
longitudlnally to securely lock the successive layers or convolutions together 
and impart strength to the tube In a longitudinal direction." 

For one form of his device the patentée provides a covering made 
of woven threads, or of threads braided together. And the reason 
why a braided covering may be employed, as well as one formed of 
woven threads, is stated as f oUows : 

"In flexible conduits of the prier art the structure has been such that the 
covering has been relied upon to impart longitudinal strength to the tube, and 
it has therefore been necessary to employ for the covering threads woven to- 
gether, with one séries of threads extending circumferentlally and another 
séries extending longitudlnally. Due to the fact that the tubelike skeleton of 
my construction possesses in itself longitudinal rlgidity and strength, other 
forms of covering having little or no tensile strength may be employed." 

From the foregoing it appears that the spécification of the patent dis- 
closes means whereby the turns of the spiral are securely locked to- 
gether, and séparation of the turns, or extension of the conduit in a 
longitudinal direction, will be prevented, whether the conduit is con- 
structed with or without an outer covering, and whether strain is ex- 
erted directly upon the helical member or upon the conduit constructed 
with or without a covering or jacket. 

The daims in issue relate to the form of conduit disclosed in the 
spécification for which no outer covering is provided, and it is con- 
tended on the part of the défendant that the structure of thèse claims 
is not an electrical conduit, but is a conduit or article of manufacture 
designed or intended to be used for a purpose other than inclosing 
and insulating electric wires. In support of this contention it relies 
in a large measure upon certain statements of the patentée in his spéci- 
fication. Fig. 2 of the patent is a drawing disclosing the structure 
covered by the claims in issue. At one place in his spécification the 
patentée, in speaking of the structure disclosed by this figure, says,, 
"Fig. 2 is an enlarged view of the skeleton of the conduit," and at 
other, places he refers to it as the "skeleton," "the tubelike skeleton," 
"the tubçj," and "the tube-like structiire," and says that any "preferred 
covering may be employed for the tube io complète the conduit." If 
this was ail ithat the patent disclosed relating to this matter, we should 
bè inclined to agrée with the défendant that it was not; intended the 
tubelike structure of Fig. 2 should be an electrical conduit. But fur- 
ther e:^aminatjon of the spécification niakes. it clear that it was in- 
tended the structure of Fig. 2 should be an electrical conduit and should' 
conàtîtiiftè' ohe form of the invention, for the patentée says: 

"ThB^fenduit [meanlng the structure of Fïg. 2] rhay be employed without 
thé 'fjr'ôvisitin of ah addltional covering, as shown, for instance, in Fig. 2. aU 
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though I preferably provide an exterior protectlng coveiing, as showû in 
the other figures." 

It is also contended that none of the daims of the patent, whether in 
issue or not, are for an electrical conduit. This contention we regard 
as without merit. The title of the patent is, "Flexible Electric Con- 
duit" ; in the spécification the patentée states : 

That he has "invented a certain new and nseful Imiirovement In flexible 
«lectrlc conduits," that the "Invention relates to a flexible conduit for eleo 
trical conduetors, my object belng to provide a form of conduit whlch, whlle 
possesslng the necessary rlgldity and insulating properties, may be readlly 
flexed," etc., that "in one embodlmeut of my invention I hâve employed for 
the woof thln strlps of cane and for the warp cotton thread or twlne, and 
flnd this comblnation to be well adapted for the conduits on account of the 
insulating properties of the cane and the cotton," and that "where material 
as Steel rlbbon is used for the woof, wlre may be used for the warp, or, prefer- 
ably, cotton thread or twlne, since the thread or twlne passing across the 
inner and outer faces of alternate convolutions of the métal vvlU form layers 
of insulating material upon the luterior and exterior of the tube or conduit." 

It is also contended that, inasmuch as the claims and spécification 
do not specifically provide for the use of fireproofing and waterproofing 
compounds, a conduit constructed according to either of the forms 
disclosed in the spécification would be impracticable and useless as an 
electrical conduit. But the record discloses that, at the tinie the ap- 
plication for the patent was filed, waterproofing and fireproofing com- 
pounds were well known in the art of making electrical conduits, and, 
inasmuch as the patent discloses that the forms of construction in ques- 
tion were intended for electrical conduits, we think that fireproofing 
and waterproofing compounds were impliedly included in the spécifica- 
tion, though not specifically disclosed. 

The position is also taken that, if the spécification contemplâtes the 
use of waterproofing and fireproofing compounds, the structure shown 
in Fig. 2 is incapable of properly receiving and retaining the compound, 
and is therefore worthless as an electrical conduit. There was évi- 
dence in support of this contention. There was also évidence to the 
contrary, and' that the structure is not only capable of being properly 
treated with fire and waterproofing compounds, but that it had actually 
been so treated successfully. We see no reason why the latter testi- 
mony does not state the fact correctly, nor, in view of the disclosures 
of the patent, any reason why the weft member may not be made of 
such size and the warp members of such number and size as to ren- 
der the weave sufficiently close to properly receive and retain the 
compound, without rendering the interior surface of the tube unsuit- 
able for the introduction of a conductor. The démonstrations made 
in open court lead us to believe that the interior of the plaintifï's de- 
vice présents a sufiîciently smooth surface to permit the ready intro- 
duction of wires. 

If the device of the patent is novel and involves invention, the de- 
fendant further contends that, under the claims in issue, the plaintiff is 
limited to a construction in which the helical or weft member is the 
cane strip disclosed in the spécification, and, thus limited, the defend- 
ant's device does not infringe, as the helical or weft member of its 
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deviœ îs a twîsted paper fiber. But, in view of the disclosures of 
the patent, we fail to see why the patentée or his successors in title 
should be limited to the use of the cane strip for its helical member. 
In explanation of the term "semiflexible," employed in the daims to 
dénote the character of the material from which the hehx is to be made, 
and of the same term employed in the spécification for a like purpose, 
the patentée states: 

"I hâve employed the term 'semiflexible' with référence to the materiaî 
used to indicate that property which the material should possess of being suffi- 
ciently flexible to permit of the same being bent into tubelike form, while 
having sufflcient permanency of form to préserve the tubelike shape without 
undue tendency to coUapse or flatten, as would be the case if the material 
were too pliable. The term, therefore, contemplâtes any material capable 
of being bent into the proper form and having sufflcient rigidity of structure 
to préserve its form under the conditions of use. I may employ for the semi- 
flexible élément cardboard, fiber, métal — such as steel ribbon, wire, and the 
llke — and * ♦ * strips of cane or bamboo." 

The mère fact that a twisted paper fiber had been previously used 
for a weft in making a fiât fabric intended for roofing, and its use 
for this purpose had been disclosed in letters patent granted to Robin- 
son September 16, 1852, No. 36,474, does not militate against the 
plaintiff's right to such a weft member, for the conditions of use un- 
der which it is employed are not the same. Hère it is employed to 
maintain a circumferential rigidity to the tube against the conditions 
of use under which the tube is employed, while in the Robinson patent 
the structure was flat, and not of a tubular nature calling for circum- 
ferential rigidity. 

In the defendant's device the turns of the helical member are se- 
curely locked together by interwoven, longitudinal strands which pre- 
vent séparation of the turns and impart longitudinal rigidity to the 
structure. The defendant's expert admits that its conduit embodies 
the structure of ail the claims in issue, and we think it infringes plain- 
tiff's device, if that device is not anticipated and involves invention. 

Is the plaintiff's device anticipated by the prior art, and does it in- 
volve invention ? In this connection the défendant contends that flexi- 
ble electrical conduits do not belong to a distinct art, and that it is 
entitled to go into the gênerai art of weaving seamless tubular struc- 
tures to show anticipation. It is true tliat seamless woven tubes were 
old, and that semiflexible helical weft members in seamless woven 
tubes and flexible warps interwoven with a semiflexible helical weft 
were old; but none of thèse structures were suitable to answer the 
purpose of a flexible electrical conduit. They comprise such articles 
as lamp wicks, garden hose, and suction hose, and we do not regard 
them as sufiicient on the question of anticipation. Neither do we re- 
gard the device in suit as. anticipated by the Herrick patent, which was 
the only flexible electrical conduit prior to the plaintiff's ; it did not 
anticipate the latter for lack of means to securely interlock the helical 
turns so that they would not be removed when pressure was exerted 
upon the hélix. 

The remaining question, therefore, is whether by the introduction 
into this art of means for securely interlocking the turns of the hehcal 
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member and rendering them incapable of further séparation against 
longitudinal strain, and by the same means producing a smooth lining 
for the tubing, the device of the patent performed a new function and 
accomplished a new and bénéficiai resuit. We hâve heretofore shbwn 
that, while the Herrick conduit was flexible, possessed the requisite 
qualities of rigidity against latéral pressure, and was capable of with- 
standing longitudinal strain when exerted upon the conduit or cover, 
it was lacking in the qualities necessary to withstand such strain when 
exerted upon the helical member, and that, because of the absence 
of this quality, the helical member was open to being intentionally 
or accidentally removed, or the turns separated, and that, if removed, 
the conduit lost its circumferential rigidity, and the conductor was 
deprived of the protecting and insulating qualities afforded by the 
helical member, and that, if the turns of the hélix were only further 
separated, the diameter of the conduit would be lessened, rendering 
it difficult, if not impossible, of use for the introduction of a conductor. 

The plaintiff's device overcame thèse difficulties, and presented means 
whereby, if the conduit was constructed with an outer cover, the hélix 
would not be removed from the cover, or its turns separated by strain 
exerted upon it in a longitudinal direction, and further disclosed that 
a conduit could be constructed, without a cover, which would be non- 
extensible, and the turns of its hélix would not be separated by strain 
exerted upon it in a longitudinal direction. In this respect, we think 
the plaintiff's device performed a new function, accomplished a bén- 
éficiai resuit, and involved invention. The situation hère under con- 
sidération does not diflfer in any material respect from that presented 
in Fitchburg Duck Mills v. Barrell, 214 Fed. 777, 131 C. C. A. 189, 
decided by this court May 20, 1914. At any rate, the circumstances 
are such that we do not regard the prima facie évidence of invention 
arising from the issue of the patent as overcome. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for further proceedings not inconsistent with the opin- 
ion passed down this day; and the appellant recovers its costs of ap- 
peal. 

PUTNAM, Circuit Judge (concurring). While I concur in the re- 
suit, I think that something further is necessary to make it plain why 
we undertake to reverse the District Court in what it decided with 
great attention and care. Its opinion contains some expressions in- 
dicating that the claims in the patent, if read Hterally, are to be con- 
strued to cover the whole art of conduits made for any purpose, pro- 
vided they contain a helical transverse construction with a longitudinal 
binding thread. In reading the claims alone, such might be the effect ; 
but the spécifications are introduced with the words "flexible electrical 
conduits," and the product, whatever it is, is limited to such purpose 
according to the ordinary rules of construction. 

It is not an uncommon conclusion that, while ordinarily a patented 
construction is infringed if applied to any use whatever, whether 
named in the claims or not, this is not a uni versai rule; but there are 
many circumstances under which a merely new application, especially 
with some change, is patentable. Thèse cases are constantly occui ring 
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in practice. The authorities abound in them. A striking example, with 
a sufficiently full discussion of the reasons involved, and with the neces- 
sary limitations, is found in the décision of this court in Heap v. Tre- 
mont & Suffolk Mills, 82 Fed. 449, 27 C. C. A. 316, decided on Au- 
gust 21, 1897. 

The patent at bar, in view of the f act that what had preceded it had 
held the fîeld so long and been so clearly inapt and awkward, is one 
of this class of cases, in view, also, of the fact that the patentee's adap- 
tation was so simple and successful. It is true that the helical form 
of conduit was customary in ail the.arts, but it had a peculiar adapta- 
tion in meeting the strain called for in this device, and enabled the 
manufacturer to dispense with several awkward éléments that had been 
before regarded necessary. 

A device by Herrick had preceded the patent in suit. The District 
Court incidentally described what was donc by the patentée as an im- 
provement ; but it spoke of it as merely structural, and theref ore de- 
cided that it was compétent for the respondent to rely on what was 
well known in the art of constructing flexible tubes, even if such tubes 
had not been applied to electrical nonconductors. Right hère was the 
error on the part of the District Court, in view of the circumstances 
to which we hâve referred. Without going into the matter at length,. 
it is enough for us to say that such is not the universal rule, and that 
it does not always apply under thèse circumstances. The patentee,. 
indeed, accompiished in practice what, in our opinion, was an improve- 
ment; and thus he was in line with many other inventions to which 
we might refer. 



COTIRSON V. O'CONNOR et al, 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915.) 

No. 2210. 

1. Patents <S=»83— rRiORiTT of Eigjit Between Inventors— DrLiOENCE in 

Makinq Application. 

An inventer hcld to bave exercised due diligence in applying for a pat- 
ent, although three months elapsed after he perfected his invention be- 
fore he veiified hls application, where he went vplthln a week to employ 
a solicitor, and the subséquent delay was caused by absences of the soUcl- 
tor, to the facts that he was very busy, and that the inventor held a re- 
sponsible position in charge of many men, and eould attend to the mat- 
ter only outslde of worklng hours, and to the time requlred to prépare 
the drawliigs. 

!K<1. Note.— For other cases, see Patents, Cent. Dlg. §§ 108, 109; Dec. 
Dig. <îï=383.] 

2. Patents <©=>83— Privitt ce Right Between Inventors— Diligence in 

Making Application. 

In considerlng the question of diligence in applying for a patent after 
the invention is perfected, the circumstances surroundlng the Inventor 
must be taUen into account. Reasonable diligence does not requlre him 
to dévote his entire time thereto, nor to abandon his ordlnary lueans of 
livelihood, nor can he be held accountable for the usnal delays Incident 

igssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to the business of a busy solicltor, nor even to the latter's unusual de- 
lays, not amountlng to actual négligence. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 108, 109; Dec. 
Dlg. i®=83.] 

3. Patents <S=»114— Suit in Equit* to Obtain Patent— Proof of Diligence. 

In a suit under Kev. St. § 4915 (Comp. St. 1913, § 9460). to obtain the is- 
suance of a patent, complainant does not hâve the burden toestablish 
bis diligence beyond any doubt to overthrow an adverse flnding by the 
Patent Office, where such flnding was expressly based on the complète 
absence of évidence on the subject 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 166; Dec. Dig. 
<S=>114.] 

Appeal froni the District Court of the United States for the East- 
«rn Division of the Northern District of IlHnois ; Ferdinand A. Geiger, 
Judge. 

Suit in equity by John F. Courson against Martin A. O'Connor, W. 
H. Miner, and the W. H. Miner Company, Incorporated. Decree for 
défendants, and complainant appeals. Reversed. 

Charles M. Clarke, of Pittsburgh, Pa., and Otto R. Barnett, of Chi- 
cago, 111., for appellant. 

George I. Haight, of Chicago, 111., for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is a proceeding under R. S. § 4915 
(Comp. St. 1913, § 9460), to détermine priority of invention of a 
friction draft gear for railway cars. The case is free of the complica- 
tions ordinarily attending such an inquiry. No question of priority of 
conception, knowledge of one another's activities, or estoppel is in- 
volved. Courson conceived his invention in 1898; O'Connor 10 years 
later, in November, 1908. During this period, Courson experimented 
and tested his invention some eight or nine times; the final test was 
on October 17, 1908. O'Connor's application was fîled on February 

4, 1909; Courson's on February 8, 1909. In view of this earlier con- 
structive réduction to practice by O'Connor, the burden was on Cour- 
son, after proving his priority of conception, to establish either an 
earlier actual réduction to practice or diligence from the time O'Con- 
nor entered the field down to the date of filing his application. 

In ail of the stages of the interférence proceeding through the Pat- 
ent Office and the Court of Appeals of the District of Columbia, as 
well as in this case in the District Court, it has been held that Courson 
failed to exercise the requisite diligence, and that none of his tests 
amounted to a réduction to practice. The finding of the Examiner 
of Interférences that diligence was excused was not concurred in by 
the other tribunals. In view of the conclusions reached by us on the 
other phase of this case, it is unnecessary to détermine whether the 
District Court gave due weight to the additional évidence introduced 
in this proceeding in référence to the October, 1908, occurrences as 
establishing réduction to practice. 

That Courson was fully satisfied with the October, 1908, tests as 
demonstrating the practicability of his invention and the advisability 

^saFor other ca-ses see same tcplc & KEY-NUMBBK In ail Key-Numbered Olgests ■& Indexes 
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of now applying for a patent is amply proven. It îs clear, too, that 
whatever the correct légal conclusion may be, he fully believed that 
he had thereby actually reduced his conception to practice. Upon this 
he relied in the interférence proceedings, and therefore offered no évi- 
dence other than the date of completion of the patent drawings, Jan- 
uary, 1909, and the exécution of the application, January 19, 1909, to 
explain the delay in filing the application or to establish diligence. 
The opinions rendered clearly show that it was this complète absence 
of évidence on this point that led to the conclusion of lack of diligence. 
The Examiners in Chief stated : 

"We think that his test of October, 1908, may be taken as proof of diligence 
on his part just prior to the conception of O'Connor, but from the time of 
the Oetober test, which is understood to hâve taken place on the 17th of that 
month, until Courson's flling date, on Febmary 8, 1909, there is absolutely no 
testimony to show that he did anything whatsoever toward reducing his in- 
vention to practice, or as to what steps, if any, he took tovs'ard the prépara- 
tion of his application for patent. However, the Courson application was ex- 
eeuted on the 19th of .lanuary, 1908, a fact of which we may take notice, and 
which is in itself évidence bearlng on the question of his diligence. However, 
between the date, October 17, 1908, when the last test vvas conducted and th& 
19th of January, 1009, when the oath of the first application was executed, 
a period slightly over three months intervened, during which time, in the ab- 
sence of proof to tlie contrary, it must be assumed that Courson was not ex- 
ercising any degree of diligence. During that time, also, O'Connor entered 
the fleld and set about reducing the invention to practice. The question which 
therefore présents itself for détermination is whether or not an unbroken 
period of three months' Inactlvity Is such a length of time as wiU defeat a 
claim of due diligence. We believe that this question must be answered in 
the affirmative. * * * Nothing can be sald of the character and reason- 
ableness of the Inventor's testimony and that of his witnesses as to what was 
transpiring during the three months' period when Courson should hâve been 
diligent for as before stated the testimony is silent as to occurrences of that 
period." 

The Commissioner of Patents says: 

"There is absolutely no testimony that he did anything between the date 
of the last test, October 17, 1908, and the date upon which his application 
No. 476,588 was filed, February 8, 1909. * * » The only question which 
therefore remains to be considered is wbether the unbroken period of three 
months' inactivity on the part of Courson was such as to subordlnate his right 
to the patent to his opponent who. In the meantime, concelved and reduced 
the invention to practice. * * • nq sufHcient reason is sbown why he 
could not hâve filed an application for a patent upon the devices covered by 
thèse applications or any of those in which he embodied his invention at any 
time, either previous.to or during the period which intervened between Octo- 
ber, 1908, and February, 1909." 

The Court of Appeals held (38 App. D. C. 484) : 

"A more difflcult proposition is presented on the subject of diligence. * • * 
It appears that the last test made by Courson was on October 17, 1908, which 
it may be conceded shows diligence on his part just prior to the entry of 
O'Connor into the fleld, but his activity seems to hâve ceased at that point. 
Nothing further was done until the 19th of January following, when the oath 
to his application was made. Almost a month then elapsed before the ap- 
plication was flled In the Patent Otllce." 

A suit under section 4915, unlike the hearing in the Court of Ap- 
peals of the District of Columbia, is not an appeal, and thus a continu- 
ation of the patent proceedings. It is an original, independent action,. 
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in which ail of the questions are tried de novo. An opportunity îs 
thus afforded to introduce additional testimony bearing on the matters 
theretofore considered as well as évidence to establish other bases for 
and défenses to the grant of priority. And in this case Courson for 
the first time ofïered considérable évidence specifically in support of 
his claim that he had exercised reasonable and proper diHgence after 
the October, 1908, test down to the date of the exécution of the appH- 
cation, January 19, 1909, and some évidence in explanation of the 
delay of not "almost a month," but only 17 days, in filing it. His own 
testimony was fully corroborated by other witnesses and stands un- 
contradicted on the record. 

The District Court was not, and we are not, called upon to balance 
the évidence offered in the interférence proceedings, either alone or as 
supplemented by that adduced in this case, for, as the Patent Office tri- 
bunals correctly state, no évidence of diligence was before them. 

[ 1 ] The sole question is whether the évidence now offered for the 
first time establishes diligence; if it does, then the décision against 
Courson-'s priority of invention based on a total absence of such évi- 
dence cannot be sustained. In our judgment, reasonable diligence 
from the time of the entry of O'Connor into the field in November, 
1908, and this concededly is the only period involved, is fully estab- 
lished. 

Courson had theretofore secured his patents through Washington, 
D. C, attorneys. He had but recently learned that the rights reserved 
by him on the assignment of another patent drawn by thèse attorneys 
v/ere not what he desired and expected. He attributed his loss, not 
to lack of skill of thèse attorneys, but to his inability to confer with 
them personally. Believing his présent invention, as shown by the 
October, 1908, test, to be the best of many things donc by him in the 
field of draft gears, he was désirons of securing the aid of a patent 
attorney equal in ability to his former solicitors, but residing in Pitts- 
burg, 15 miles from Pitcairn, his home. Within a week after the Oc- 
tober test, he called on his lawyer and f ri end, J. C. Gray, to recom- 
mend some one. Gray was not in. Courson called on him again the 
next time he was in Pittsburg, the first part of November. While 
Gray mentioned Charles M. Clarke, he stated that he wanted to con- 
sider the matter carefully, and asked Courson to come in again. 
Courson called several times, but Gray was out. Finally Courson 
decided to turn the matter over to his Washington solicitors, and on 
December 4th prepared a letter for them. On December 7th, he had 
occasion to be in Gray's office on another matter, and Gray again un- 
successfully tried to reach Clarke. A few days later, however, Cour- 
son and Gray saw Clarke and retained him. 

Treub, one of the Pennsylvania Company's draftsmen at Pitcairn, 
had made the preliminary drawings. Because he could talk matters 
over with him at ail times, and because Clarke's draftsman was very 
busy at that time, Courson had him prépare the final Patent Office 
drawings. Thèse took some time, as Treub had never before pre- 
pared a standard Patent Office drawing, and as he could dévote only 
his extra hours to the work. He found difficulties in drawing the 
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perspectives as desired, and had to go to Clarke's office for consulta- 
tions in référence thereto. With Courson, he conferred daily. 

But he began the work immediately after Clarke was retained. One 
sheet was finished before Christmas ; the other early in January. At 
the end of the first or beginning of the second week of January, Cour- 
son took them to Clarke, who stated that he would hâve the papers 
ready in a week. Courson telephoned him several times, and when 
they were ready came in and executed them on January 19, 1909. 
Clarke was very busy at the time. The draft gear business was practi- 
cally new to him. He desired time to go over the documents care- 
fully, to be sure they were right before sending them to Washington. 
Courson called on him shortly thereafter, biit Clarke had not yet 
gone over the papers. They were sent, however, before the next visit. 

[2] In considering the question of diligence, the circumstances sur- 
rounding the inventor must be taken into account. Courson was at 
the head of a large and important shop, in charge of nearly 3,000 men. 
His time was not his own. Unless he gave up his position, he could 
ordinarily dévote only his own, not his employer's, time to his inven- 
tions. He could go to Pittsburg, not when he desired, but when the 
work at the shop made it convenient. 

The exercise of reasonable diligence in preparing and fîling his ap- 
plication does not require an inventor to dévote his entire time there- 
to, or to abandon his ordinary means of livelihood. He cannot be 
held accountable for the usual delays incident to the services of a 
busy patent solicitor, or even for the latter's unusual delays not 
amounting to actual négligence. The law does not require him to 
employ an experienced patent draftsman in lieu of one thoroughly 
compétent, but unable, because of other work and inexpérience, to 
get the matter done with exceeding promptness. 

If Courson was to retain his important and highly responsible posi- 
tion with the railroad, he was necessarily compelled to make the per- 
fecting of his invention and the préparation for his patent subordinate 
to his other pressing daily activities. But we cannot agrée with the 
learned trial judge that even if, under the foregoing facts, the con- 
clusion were justified that the invention feceived only such attention 
as Courson was able to give to it after the f ull discharge of his immé- 
diate obligations to his employer, a lack of reasonable diligence is to 
be charged against him. 

[3] Nor can we concur in his opinion that in a case like this, where 
the entire testimony bearing on the question is presented for the first 
time in the District Court, the burden is on the plaintif! to establish 
diligence beyond any doubt, in order to overthrow the adverse find- 
ing of a lack of diligence, expressly based by the Patent Office tri- 
bunals on the complète absence of évidence on the subject. In this 
vital respect the case differs from Morgan v. Daniels, 153 U. S. 120, 
14 Sup. Ct. 772, 38 L. Ed. 657, in which no new évidence whatever 
was oflfered. 

The decree must be reversed, and the cause remanded, with direc- 
tions to enter a decree in accordance with the views herein expressed. 
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DE MAYO COALING CO. v. MICHENEB STOWAGH 00. 

(District Court, S. D. New York. May 1, 1915.) 

Patents ©=9328 — Validity and Inpkingbment — Ajppabatus fcb Coaxino 
Ships. 

The De Mayo patent, No. 797,364, for an apparatus for coaling ships, 
was not anticipated, and discloses invention, as evldenced in part by Its 
capacity to work under ail weather conditions, which has given it great 
commercial success; also field infringed. 

In Equity. Suit by the De Mayo Coaling Company against the 
Michener Stowage Company. On final hearing. Decree for complain- 
ant. 

Isaac B. Owens, of New York City (Nathan Cohen, of New York 
City, of counsel), for complainant. 

Charles S. Champion, of New York City, for défendant. 

AUGUSTUS N. HAND, District Judge. The patent in question 
was granted to lyOuis A. De Mayo, on August 15, 1905, United States 
letters patent No. 797,364, and is for coaling vessels. The complain- 
ant relies upon claim 7 of the patent, which reads as follows : 

"In an apparatus for coaling ships, the comblnatlon of a frame and elevat- 
ing means thereon, means for driving the elevating means, the drlving means 
being mounted on the frame, means mounted on the ship and connected with 
the upper part of the frame to suspend the same from the ship, and guy 
devices at each slde of the frame; said devices being in connection with the 
frame and with the ship." 

A prior patent was granted to Johannes Bennik, under United States 
letters patent No. 674,753, on May 21, 1901. The spécification in the 
letters patent states that : 

"This invention has relation to elerators, and more particularly to bucket 
and simllar elevators ordinarlly employed In handling coal, grain, and like 
substances, and more especially adapted for transferring such substances from 
the hold of a vessel to a storage building or to a vehlcle<" 

The first claim, which is reasonably typical of the Bennik patent, is 
for: 

"A pendulous bucket elevator, comprising a head and leg, a bucket band 
pulley in Said head, a like pulley at the lower end of the leg, a motor for the 
pulley in said head, and means for supplying motive power thereto from a 
source distant therefrom, said elevator head provided with means for sus- 
pending the same from a flexible support, for the purpose set forth." 

Another prior patent, United States 676,075, granted to Alexander 
MacDougall on June 11, 1901, is stated in the spécification to relate to 
mechanism for unloading ore and coal from the holds of vessels to 
docks, cars, etc. Claim 1 of this patent sets forth : 

"The combinatlon of an elevator leg pivoted over a vessel, an endless 
bucket elevator within the leg, means for operating the elevator, means for 
supporting the leg in a vertical position, means for raising and lowerlng the 
leg, a conveyer, Connecting the out-take of the leg to a fixed discharge, a 
flexible means for supporting the conveyer in a normally horizontal position, 
and means for svrtnging the intake of the leg over the cargo. * » * >> 

@=:3For other cases see same toplc & KEY-NUMBER io ail Key-Numbered Digests & Indexes 
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The invention covered by the patent in suit consists of the combina- 
tion of (1) a frame; (2) elevating means thereon ; (3) means mounted 
on the frame for driving the elevator ; (4) means mounted on the ship 
for suspending the apparatus ; (5) guy devices at each side of the 
frame in connection with the frame and with the ship. 

Complainant's counsel urges that the prier patents do not include 
any such guy devices as appear in the patent in suit and that the élé- 
ments in combination constitute a patentable invention. He further 
urges that the problem of coaling a ship f rom a barge, which the patent 
in suit successfuUy solved, is much more difficult than the problem of 
raising coal f rom the hold of a ship and conveying it to a dock, or of 
lowering it f rom a dock to tlie hold of a vessel. Thèse things, he says, 
are ail that Bennik and MacDougall attempted to accomplish by their 
inventions. It is doubtless true that it is casier to raise coal from the 
hold of a large vessel, because there is in such case little rocking by the 
waves and tides. In the MacDougall patent, however, the diagram 
shows a barge being unloaded upon a dock. The apparatus is erected 
upon the dock, and is theref ore steady ; but the movement of the barge 
would.be as unsteady as the conditions of the waves and tides might 
warrant. There would be conséquent danger of collision between the 
apparatus and the barge, so that the problem was much the same as in 
the cause under considération. 

The Bennik patent, perhaps, contained ail the éléments of the patent 
in suit except the guy devices. The British patent No. 11,903, to Regi- 
nald Haddan, granted in 1902, seems to contain substantially the same 
éléments as that of Bennik. Flexibility in respect to movement in a 
vertical direction is affected by the suspension of the frame by a block 
and fall to prevent it from breaking through the bottom of the barge in 
case the latter should suddenly rise in the sea. This characteristic the 
Bennik patent and the Haddan patent each possessed. The British pat- 
ent No. 4,434, to Archibald Thompson, also showed a similar method 
of flexible suspension of the elevator from a ship to a barge. Guy de- 
vices to prevent latéral swinging are found in the MacDougall patent, 
though there they are attached to the barge from which the material is 
to be raised. In the patent in sujt there are guy devices attached to 
the frame and the barge to direct and steady the former, but additional 
pivoted guy rods run between the ship and the barge. It is urged that 
if the latter guy rods contribute substantially to the use of the com- 
plainant's apparatus, and if any further guy devices than the guy ropes 
attached to the barge are important to prevent latéral motion, they 
could be so easily applied by one skilled in the art that they are not to 
be regarded as an élément of the invention. In other words, the dé- 
fendant says that the flexible mobility of the apparatus appears in the 
means of suspension found in the Haddan, Thompson, Bennik, Mac- 
Dougall, and other inventions, and that the method of steadying by a 
guy device to prevent movement in a latéral direction is found in the 
MacDougall patent, and is so simple, moreover, as to be apparent to 
any one. 

The fact remains, however, that no évidence is offered to show that 
the devices covered by the Bennik, MacDougall, Haddan, or Thompson 
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patents hâve ever proved a commercial success in coaling ships, while 
the complainant's device has, so far as the évidence discloses, revolu- 
tionized the art. The MacDougall device was apparently adéquate, 
when taken by itself , to raise coal ; but the method of flexibly steadying 
and directing the apparatus shown in "complainant's device is more sim- 
ple, in that the apparatus requires no structure for suspension, is readi- 
ly attached to the ship, and maintained in flexible opération at an angle 
which both the expert, Ashley, and the text-vvriter, Zimmer, at page 9 
of his book on Mechanical Handling of Materials, insist is essential for 
unloading coal. The Bennik device on its face was only intended for 
coaling where the conditions were practically stationary and required 
no especial adaptation of the apparatus to the swaying motion of a coal 
barge loading a ship. Moreover, the structure of the coal buckets ap- 
pears less substantial and less fitted for digging into the coal than in 
the patent in suit. The MacDougall apparatus seems less flexible, is 
certainly more complicated, and not as well adapted for attachment to 
a ship. 

It is insisted by the défendant that complainant's guy devices form no 
useful part of its apparatus and are not in fact employed by it when 
coaling ships. Thèse devices are not mentioned in complainant's print- 
ed catalogue for the trade, nor do they appear in the photographs of 
the coal elevator with which this catalogue abounds. Moreover, de- 
fendant introduced some évidence of use on the part of complainant 
without any guy devices. It is quite probable, however, that the guy 
devices may be absolutely necessary when coaling is done in somewhat 
rough water, and that the great commercial success of complainant's 
mechanism is due to its capacity to work under ail sorts of conditions. 
No explanation is ofïered for the great commercial success of complain- 
ant's coal elevator. So far as the proof goes, it was the first mechan- 
ism practically to solve the problem of loading coal from barges to 
ships. By means of thèse elevators the largest océan liners can be coal- 
ed with 8,000 or 9,000 tons of coal inside of 24 hours, and the art has 
apparently been revolutionized. By reason of this fact, and the ap- 
parent adaptation of ail the éléments set forth in claim 7 to the very 
useful resuit attained, I think the success is reasonably to be attributed 
to ail thèse éléments in co-operation. 

As was said by Mr. Justice Bradley in Loom Co. v. Higgins, 105 U. 
S. 591, 26 Iv. Ed. 1177 : 

"Now that It bas succeeded, it may seem very plaln to any one that he 
could hâve done It as well. This is often the case with inventions of the 
greatest merlt. It may be laid down as a gênerai rule, though perhaps not 
an invariable one, that if a new combination and arrangement of known 
éléments produce a new and bénéficiai resuit, never attained before, it is 
évidence of invention." 

There can be no doubt whatever that ail the éléments described in 
claim 7 were never united before, and, though they were ail known 
in the prior art, their "combination and arrangement [produced] a new 
and bénéficiai resuit never attained before. * * * " i therefore 
hold that the patent as embodied in claim 7 is valid. 

The next question to be considered is whether defendant's apparatus 
22T P.— 57 
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conslitutes an înfrîngement. The question of înfrîngement îs deter- 
mined by whether defendant's apparatus contains the équivalent of the 
guy devices embraced in complainant's claim. The guy rods designated 
by the number 16 in the patent in suit tend to prevent the elevator 
frame from swinging in a latéral direction, and also prevent it from 
swinging out from the ship beyond a distance measured by the length 
of thèse rods. They slide up and down the elevator frame, as the 
angle formed between the frame and the ship increases or diminishes, 
and thus adjust themselves to the position of the frame. The defend- 
ant's mechanism, instead of employing guy rods, uses tackle which as- 
sist in suspending the apparatus, but are hung from such a position that 
they not only suspend, but steady, and prevent latéral swinging, as 
well as swinging out from the ship. Thèse tackle, I think, furnish a 
mechanical équivalent of the guy rods, which is sufficient to prevent 
undue latéral motion of the apparatus and hold the triangular device 
through which the elevator slides from swinging out from the ship. 
Moreover, claim 7 of the patent in suit does not mention guy rods, but 
speaks of "guy devices," so that ropes, instead of rods, if attached to 
the ship to steady and prevent latéral motion of the elevator, would 
come within the direct language of the claim. 

If the defendant's apparatus can be successftilly operated by mère 
vertical suspension from a ship without employing tackle so hung as to 
prevent the latéral swinging, which complainant's apparatus was de- 
uigned to avoid, the défendant can use it without infringing ; but de- 
fendant's présent device, in my opinion, inf ringes. 

A decree should foUow for an injunction and accounting. 



MacDONNBLL v. VOORHEBS RUBBER MFG. CO. 

(District Court, D. New Jersey. January 10, 1911.) 

Patents <g=s>328-^VALiDiTT and Infrinqement — Pneumatic Tieb. 

The MacDonnell patent, No. 981,208, for an Improvement in pneumatlc 
tires, which consists in rendering the Inner tube self-healing in case of 
puneture by means of a wrapplng or stay strip of canvas, which Is in- 
capable of stretchlng transversely, but capable of stretching in a direction 
longitudlnally, of the tire, was not anticipated and discloses invention; 
also held infringed. 

In Equity. Suit by James MacDonnell against the Voorhees Rub- 
ber Manufacturing Company for infringement of letters patent No. 
981,208, for a pneumatic tire, granted to complainant January 10, 
1911. On final hearing. Decree for complainant. 

Duell, Warfield & Duell, of New York City, for plaintiff. 
Prindle, Wright & Sniall, of New York City, for défendant. 

RELLSTAB, District Judge. The patent in suit. No. 981,208, for 
improvement in pneumatic tires, was issued to plaintifif January 10, 
1911. The bill charges infringement. The défenses are invalidity and 
noninfringement. 

@=>For otber cases see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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The object of the invention is to produce an inner tube which, when 
punctured, will be self-healing without preventing it from assuming 
the natural shape upon inflation. In his application for the patent the 
, patentée states : 

"It has heretofore been proposed to make a pneumatic tire with a tread 
portion thickened and made of rubber which is held under compression, so 
that, if the tire is punetured, the hole will be Immediately sealed up as soon 
as the puneturlng body is withdrawn This construction has been secured 
by molding the tire tread in a normally depressed position and securing firmly 
to the exterior of the rubber body a stay strlp of canvas or slmilar material, 
so that when the tire Is inflated the nonstretching qualitles of the stay strlp 
will cause the rubber to be compressed. So far as I am aware, in ail prior 
attempts to make a tire of this type, the stay strlp or backing has been in- 
elastic, both transversely and longltudlnally. While the inelastlc quality in 
a direction transversely of the tire is essential to maintain the desired com- 
pression of the rubber, yet if the backing Is not capable of stretching In a 
direction longltudlnally of the tire, then, when the tire Is inflated, the clr- 
eumferential length of the tread portion cannot be appreeiably Increased, and 
the tire will assume its shape when inflated by a compression longltudlnally of 
that portion of the tire opposite the tread. 

"My présent Invention is In the nature of an Improvement on tires of this 
class, and aims to provide a construction whereln, when the tire Is Inflated, 
the tread portion thereof is held against stretching In a transverse direction, 
thereby securing the desired compression of the mbber, while at the same 
tlme sald tread portion can expand or stretch longltudlnally to permit the 
tire to assume its inflated shape, without subjecting the portion of the tire 
opposite the tread to any appréciable longitudinal compression." 

"I accomplish my desired object by making the stay strlp of such a char- 
acter that it is incapable of stretching transversely, but is, on the other hand, 
capable of stretching in a direction longltudlnally of the tire. In the draw- 
ings, I bave shown two embodiments of my invention, but the invention is 
not limlted to the constructions herein illustrated. * • » 

"The pneumatic tire herein Illustrated is especially deslgned for use as an 
inner tube in a double tube tire; but in the drawings I hâve not deemed it 
necessary to show the shoe or outer easing, as the manner in which an inner 
tube Is received wlthin the shoe is well known. The inner tube is shown at S, 
and it is in the form of an endless tube of rubber which Is molded with the 
tread portion 4 somewhat thicker than the other portions of the tire. The 
rubber tire has applied and flrmly secured thereto a backing or stay strlp 5 
which has spécial characteristics as hereinafter described. The tire is mold- 
ed in the form shown in Fig. 1 with the tread portion in a normally depressed 
or concaved position, and during the prooess of making the tire the stay 
strip 5 is flrmly secured to the outer surface of the tread portion when in Its 
depressed position. While It is not essential to the invention that the en- 
velope or stay strlp 5 should entlrely Inclose the tire,- yet I prêter to make 
it as herein shown, and to provide the edges 8 of the stay strip which extend 
about the portion of the tire adjacent the rim of the wheel with suitable 
means, such as eyelets 9 by which they may be connected together by lac- 
Ing 10. 

"The stay strip 5 is so made that It Is incapable of stretching transversely 
of the tire, but is capable of stretching in a direction longltudlnally of the 
tire. Slnce the stay strip cannot stretch in a direction transversely of the tire, 
it will be readily apparent that when the tire is inflated, as shown in Blg. 2, 
the rubber forming the thickened tread portion of the tire will be put under 
considérable compression, due to the fact that the outer face of the rubber is 
not permitted to expand beeause of the présence of the stay strip. It will 
also be apparent that when the tread portion 4 Is forced outwardly as the 
tire is inflated the circumference longitudinally of said tread portion is in- 
creased considerably in length; but owing to the fact that the stay strip 
which I employ is capable of stretching longitudinally, the présence of the 
stay strip does not interfère in any way with such increase in length. 
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"The stay strlp, having the capacity of stretching longitudlnally whlle 
belng Incapable of stretching transversely, may be made In a varlety of ways. 
One way of thus making the stay strip is to eut it on the bias ; that is, to so 
form the stay strip that the warp and weft threads extend diagonally across 
the width of the strip, as seen in Figs. 3, and 4. Where this construction is 
employed, the stay strip is capable of stretching longitudinally as required 
to aceommodate the Increasing circumferential length of the tire as it is 
inflated, and sueh longitudinal stretching results In tending to draw the edges 
S of the stay strip together as will be obvious. This tendeney not only couu- 
teracts any tendeney of the strip to stretch transversely, and thus makes the 
stay strip inelastic transversely, but also tends to actually decrease the width 
of the stay strip, and thus augmenta the compression under which the rubber 
forming the tread portion ^ is placed. 

"In Figs. 5 and 6 I hâve shown another embodiment of my invention, 
vvhereln the stay strip is provided with slits through its central portion to 
permit of the necessary longitudinal stretching of the rtortion which overlles 
the tread of the tire. In this case, the warp threads extend longitudinally of 
the stay strip and the weft threads extend transversely thereof, but the 
slits SO formed in the stay strip permit the necessary elongation thereof at 
the tread portion of the tire. 

"From the above it will be seen that my invention comprehends the use 
of a stay strip for securing the desired compression of the tread portion of 
the tire, which stay strip is incapable of stretching transversely, but which 
Is capable of stretching longitudinally to permit of the natural inflation of 
the tire." 

This nonstretchableness transversely of the stay strip, while it is 
yet stretchable longitudinally, is the gist of the alleged invention, and 
is made the dominant élément of each daim in issue — 1, 2, and 4. 
Thèse claims, after being first rejected, were allowed by the Commis- 
sioner of Patents. Of the patents cited by him, Mofïatt, No. 470,070, 
March 1, 1892, alone is mentioned in the large number of patents relied 
upon by the défendant. 

As noted in the patentee's récital of the prior art, a stay or back- 
ing strip, made of elastic or stretchable material, firmly attached to 
the tread surface of a pneumatic tire, was known and used in such 
art to effect an auto-healing of tire punctures. None of the cited 
patents, however, taught the need Or desirability of stretching the strip 
longitudinally while preventing its stretching laterally. Compression 
both ways — longitudinally, and transversely — was the desideratum in 
ail the prior devices, and that seems to hâve been the dominant con- 
cept in ail the efforts tO' produce such a self-healing device. The need 
or desirability of securing a longitudinal expansion while effecting a 
transverse or latéral compression of the tire seems not to hâve been 
recognized. 

Moffatt (Moffatt and Huss), No. 470,070, and British Golding, No. 
14,468 of 1891, are the patents mainly relied upon by the défendant 
as anticipations. No other will be specifically referred to, for the rea- 
son that, if thèse are ineffectuai for this défense, none of the other 
citations can be of aid to it. Both had for their object the préven- 
tion of the escape of air from and the collapse of the punctured tire. 
This, it was claimed, was accomplished by providing the tire with an 
external restraining jacket or covering of canvas or similar material, 
which prevented the stretching or lengthening of the outer surface oî 
the inflated tire held under compression. Thèse patents typically illus- 
trate the prior art, which predicated its efforts in producing a "self- 
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healing" or "self-closing" tube, in case of puncture, on a condition 
of inelasticity of the jacket or stay strip both longitudinally and trans- 
versely. It is apparent that a pneumatic tube compressed longitudi- 
nally as well as transversely would be of no practical value as regards 
inner tubes, because, while such double compression would accomplish 
"self-healing," the inner tube could not increase in diameter exter- 
nally, and would be likely to burst under the strain resulting from any 
effort to make it set fîrmly to the inner surface of the shoe, which is 
apt to vary both in size and inner conditions, as well as under the 
shocks that necessarily attend its use in automobile service. 

MacDonnell's conception was that longitudinal inelasticity of the 
stay strip was not necessary to secure the required compression ; that 
that could be obtained, though the strip were permitted to extend 
longitudinally; and that a longitudinal stretching would tend to de- 
crease the width of the stay strip, and thus augment the compression 
obtained by the strip's being made transversely inelastic. Such longi- 
tudinal extensibility would also permit an inner tube to seat its tread 
portion firmly against the inner surface of the tread portion of the 
shoes, which, though intended to be the same size, vary somewhat in 
their internai dimensions and surface conditions. This accommodation 
to such variation in the internai dimensions and conditions of shoes 
is of great practical value in the use of such tubes. It avoids supply- 
ing many différent sizes of tubes, and prevents the breaking or disin- 
tegration pf the stay strip under the strains and shocks to which auto- 
mobile tires are' subjected when in use. It also minimizes the friction 
apt to resuit from less firm contact between the tube and the shoe. 
MacDonnell took the structure of the acknowledged prier art, of little 
practical value in service, as it was the product of an idea pointing in 
the wrong direction, and by appropriating the sustained stretchability 
longitudinally of the fabric used in making the stay strip, the reverse 
of the teaching of such art, he augmented the transverse compression 
shovi'n in the prior art, and avoided the objectionable compression 
longitudinally, which the devices of such art necessarily produced, and 
secured a commercially practical tire as against the inoperative one of 
the prior art. 

The defendant's contention that, inasmuch as the stay strip shown 
in the cited patents, and in use in the prior art, is capable of longitu- 
dinal extension, therefore there is no invention in appropriating such 
characteristic, even in the combinations claimed, is not tenable. True, 
such art used a stay strip of elastic quality, which, because of its 
shape and inhérent characteristics, would stretch more longitudinally 
than laterally, and which, as pointed out by some of the cited patents, 
could be made to stretch even more in a given direction by cutting 
the strip on the bias ; yet MacDonnell's conception in the use of such 
means was entirely différent from anything that had preceded, and his 
actual use of thèse old means was so radically contrary to the teach- 
ing of the art as to amount to a répudiation thereof, and the results 
obtained by him in such use are so différent as to place his combina- 
tion of thèse old means in a new class. His combination produced 
a structure outside the teaching of the prior art. Its novelty and 
utility are proven, and, in my opinion, the idea or conception mechani- 
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cally expressed by and through the éléments of such combination 
amounts. to invention. 

Does the defendant's structure infringe? Not only is it capable of 
extendjng longjtudinally under pressure, but it is intended to do so 
while it compresses transversely. Defendant's tubes are known as 
"Brown Perfection Tubes," and are made in accordance with the struc- 
ture disclosed in Brown's application for patent, sériai No. 704,637. 
In this application Brown said, with référence to his compression band 
(stay strip) : 

"The fabrlc wMch I use Is one havlng sufflcient elasticity so that, as the 
longitudinal periphery of the tread expands to fit the periphery of the tire 
shoe, the fabrlc will streteh and not break transversely. On the other hand, 
it is désirable to hâve as little elasticity to the sald compression band 
transversely as may be. I flnd Seal Island canvas to be a fabric which com- 
piles with thèse conditions. The rubber in the portion of the tire opposite 
the tread portion, belng unrestrained by the compression band, may streteh, 
if necessary, so that the inner tube may completely fill the cross-sectlon of 
the tire shoe." 

In differentiating this tube from the tube of the Birtwisie patent, 
cited against the Brown application, Brown said : 

"Birtvcisle's tube virould burst iu aetual use, because the estent of free 
rubber is not sufflcient to allow for the expansion to fit the various size shoes. 
His streteh of rubber is so sUght that the percentage of elongation would be 
over 300 per cent, greater than in appllcant's tube as preferably made." 

Thèse excerpts show that Brown's tubes were designèdly capable of 
stretching longitudinally, that such characteristic distinguished them 
from the cited art, and that it was essential to a practical inner tube 
that it preser\'e such extensibility to a marked degree. Without a stay 
strip stretchable longitudinally, the defendant's structure could not hâve 
obtained its admitted commercial success. Its strip, however, is not 
eut on the bias, and its extensibility longitudinally is not increased by 
slitting it transversely. It is eut straight, and its extensibility is that 
which inheres in the fabric used plus the return from the contraction 
resulting from rubberizing the fabric, which return is induced through 
the pressure of inflation, presently to be mentioned. Again, by reason 
of the différent method employed in the manufacture of the defend- 
ant's tubes — one taught in the prior art — from that pointed out in the 
MacDonnell patent, a greater extensibility of MacDonnell's stay strip 
is necessary to seat its inflated tube firmly against the shoe than in the 
case of the defendant's tube. The défendant stretches its fabric before 
it is rubbered, with the resuit that the extensibility of the stay strip 
after it has become a part of the tube is somewhat reduced below that 
which it would hâve possessed if such stretching had not taken place. 
In rubberizing the stay strip, it is contracted. This contraction, how- 
ever, is not permanent, as a longitudinal stretching takes place when the 
tube is inflated, and it may, if necessary, streteh to an extent at least 
equal to the amount it had shrunk in vulcanization — about three inches 
— which would be ample to seat the tube firmly to the inner surface of 
tlie tread portion of the shoe. The several éléments of the defendant's 
structure, except that of longitudinal extensibility of its stay strip, are 
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within the teaching of the patents of the prïor art, and as to such ex- 
tensibility the defendant's combination employs no more than remains 
in the fabric after the stretching and contracting that take place in the 
process of making its tube. 

It is in this feature, however, that the defendant's structure passes 
outside the teaching of such prior art and cornes within the instruction 
of the MacDonnell patent. That, in constructing a tube according to 
the method named in the MacDonnell patent, a longer stay strip wculd 
be necessary than in the tube as constructed by the défendant, is of no 
significance, inasmuch as both methods of forming the tube are taught 
in the prior art. The gist of MacDonneirs invention is not in the com- 
parative length of the stay strip, nor in obtaining a greater extensibility 
longitudinally than is normally inhérent in a given fabric, but in utiliz- 
ing, instead of preventing the use of, its extensibility longitudinally, 
while at the same time contracting and compressing it transversely for 
the purposes specified. That the défendant does not use a slitted stay 
strip, or one eut on the bias, does not save its structure from bèing an 
infringement, unless MacDonnell is limited to such character of strip. 
He instânced such ways of making a strip to secure his longitudinal 
extensibility and latéral compression, but he expressly disclaimed the 
notion that thèse vi^ere the only mechanical means of securing such a 
resuit. The defendant's utilization in making its stay strip of a fabric 
which possesses considérable extensibility, and which through the 
method of its employment extends only longitudinally when the tube is 
inflated, which longitudinal extension is essential to a proper adjust- 
ment of the tube to the shoe which incases it, and which character of 
extensibility is one of the results sought in the use of such stay strip, is 
but the équivalent of the means pointed out by the MacDonnell patent 
to accomplish a like resuit. 

In my opinion, the defendant's structure utilizes the same idea in 
substantially the same way for the same dominant purposes, and obtains 
thereby substantially the same results as are pointed out in the plain- 
tifif's patent, and in so doing infringes the plaintiff's invention, as cov- 
ered by claims 2 and 4 of the patent in suit. 

The plaintiff is entitled to the usual decree for injunction and ac- 
counting. 



NIKOLA TESLA CO. v. MARCOXI WIRELESS TELBGRAPH CO. OB' 

AMERICA. 

(District Court, S. D. New York. August 10, 1915.) 

1. Patents ®=3l27 — Suit to Cancel Inteefebing Patent — Pleadinq. 

In a suit for cancellation of a patent, allégations in the answer of a 
décision of certain Questions in Issue in a prior suit not between tlie 
same parties are irrelevant and imi)ertiiient. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. %% 179, 180; Dea 
Dig. <S=127.] 

©sjFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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2. pATErïTS ®=»127 — Suit Between Intebfeking Patentées — ^Issues. 

A suit under Rev. St. § 4918 (Oomp. St. 1913, § 9463), for cancellatton 
of au interfering patent, InvolTes thé validlty o£ both patents, and the 
answer may allège any ground of Invalldlty of complainant'a patent. 

[Ed. Note.— For other cases, see Patents. Cent. Dig. §§ 179, 180; Dec. 
Dlg. ©=127.] 

In Equity. Suit by the Nikola Tesla Company against the Marconi 
Wireless Telegraph Company of America. On motion to strike al- 
légations from answer. Sustained in part. 

George H. D. Poster, of New York City (Lemuel E. Quigg, of New 
York City, of counsel), for complainant. 

Sheffield & Betts, of New York City (James J. Cosgrove, of New 
York City, of counsel), for défendant. 

AUGUS'TUS N. HAND, District Judge. This is a motion to strike 
ont as impertinent and insufficient certain allégations of the answer to 
the bill of complaint in a suit brought to hâve the defendant's patent 
adjudged void. 

[1] The eleventh paragraph of the answer allèges the invalidity of 
the invention of the Marconi patent and avers that certain daims there- 
of were sustained by the United States District Court of the Eastern 
District of New York in a suit by the complainant against the National 
Electric Signaling Company, and that it was determined by that court 
that complainant's patents did not anticipate and were not for the same 
inventions as the Marconi patent. It is not alleged that the défendant 
in that suit was in privity with the défendant hère, or that the latter 
had any control over or relation to the litigation. I can see no principle 
under which that décision, rendered between wholly différent parties, is 
binding hère or relevant, except as a mère légal précèdent. It can only 
be presented as argument in relation to the légal issues involved, but 
not as a fact to be pleaded or proved. The motion to strike out the 
eleventh paragraph of the answer as impertinent is theref ore granted. 

The thirteenth and f ourteenth paragraphs of the answer allège that 
(1) the complaint does not state facts sufficient to constitute a cause of 
action ; and (2) that the complaint is not entitled to any answer or to 
hâve defendant's patents declared void. Thèse allégations amount to a 
demurrer, and, while unnecessary, are not prejudicial. The défendant 
could in any event raise the same questions at the trial, and I theref ore 
shall not strike out thèse mère statements that défendant takes such 
a position. 

The fifteenth, sixteenth, seventeenth, eighteentli, nineteenth, and 
twentieth paragraphs set up that (a) the Tesla patents hâve no utility ; 
(b) that for the purpose of deceiving the public they are made to cover 
less than the whole truth relative to the alleged inventions thereof ; (c) 
that they are anticipated by prior patents and publications; (d) that 
there was prior invention by other persons; (e) that there was, prior 
public use of the alleged Tesla inventions ; (f) that in view of the prior 
art, set f orth in the answer, the Tesla system involved no patentable in- 
vention. 

@z::>FoT otlier cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Thèse allégations are ail good défenses to the suit, uniess the issues 
are necessarily narrowed to the bare question as to whether complain- 
ant's patent is prior to defendant's. The bill allèges infringement, but 
the prayer for relief specifically asks for nothing more than an adjudi- 
cation that defendant's patents are void for interférence with the prior 
patents of complainant. Under the less technical requirement than for- 
merly of new equity rule 25, it may be unnecessary to pray specifically 
for relief against infringement to which the facts pleaded would show 
a right, but it would be safer for the complainant to amend its bill in 
this respect, though the bill contains a prayer for gênerai relief. 

[2] It is held in well-considered cases that section 4918 of the Re- 
vised Statutes, which allows a patentée to obtain relief in equity against 
the owners of an interfering patent, is not to be interpreted as allowing 
him to prevail if his own patent is void for lack of invention, want of 
novelty, prior use, or for any of the other reasons which constitute a dé- 
fense to an ordinary patent suit. The opinion of Judge Benedict in the 
case of Pentlarge v. Pentlarge (C. C.) 19 Fed. 817, and certain other 
décisions are to the contrary ; but the cases of Foster v. Lindsay, Fed. 
Cas. No. 4,976, Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. Th2, Z2> 
C. C. A. 255, decided by the Circuit Court of Appcals of the Sixth Cir- 
cuit, Dittgen v. Racine Paper Goods Co. (C. C.) 181 Fed. 394, and the 
opinion of Judge Hough in General Chemical Co. v. Blackmore (C. C) 
156 Fed. 968, support the view I hâve taken. In General Chemical Co. 
V. Blackmore, supra, Judge Hough said : 

"I thlnk that the plain language of Rev. St. § 4918 (U. S. Comp. St. 1901, p. 
3394), authorizes the court in an action sueh as thi.s to déclare 'elther of the 
patents (in suit) void in whole or in part,' and does not confine the décision 
to Invalldlty for any especial reason ; the only limitation of the statutory 
povver belng that the adjudication shall not 'affeet the right of any person 
except the parties to the suit and those deriving title under them subséquent 
to the rendition' thereof. * * * I think it clearly the duty of the court 
upon establishment of an interférence to Investigate and décide any ques- 
tion conceming the validity of either of the patents raised by the pleadlngs 
in the case." 

Not only do the better-reasoned cases support the construction of 
section 4918, supra, which I hâve adopted, but I hâve no doubt that 
everything is to be gained in deciding ail questions between the parties 
relating to the validity of their patents in a single suit. As was said 
by the Circuit Court of Appeals in Palmer Pneumatic Tire Co. v. Lozier, 
supra : 

" * • * Section 4918 necessarily involves the présence of a patentable 
invention as the subject-matter of the litigation, and * * * the court 
cannot close the door to ail inquiry as to whether such subject-matter for 
controversy exists. The court is, by the terms of the statute, erapowered, as 
the sequel to its inquiry, to détermine either of the patents void in whole or 
in part." 

Futhermore, in the présent siiit, I think the complaint sets up an ordi- 
nary cause of action for infringement, as well as a cause of action under 
section 4918. There can be no objection under rule 26 of the new 
equity rules (198 Fed. xxv, 115 C. C. A. xxv) to the joinder of thèse 



906 227 FEDEUAIi UEPORTER 

causes of action, and the matters alleged in paragraphs 15, 16, 17, 18, 19, 
and 20 are good défenses to a cause of action for inf ringement. 

For the foregoing reasons, the motion to strike out is granted as to 
paragraph 11 of the answer, and denied as to paragraphs 13, 14, 15, 16, 
17, 18, 19, and 20. 



MARCONI WIRELESS TELEGRAPH CO. OF AMERICA v. SIMON. 

(District Court, S. D. New York. November 18, 1915.) 

1. iNJtlNCTION ©=3137 — PrELIMINABY INJTTNCTION — GEOUNDS fOR Dbnial. 

An injunction pendente lite is ahvays of grâce and not of rigbt, and 
will not be granted where it would be prejudidal to public or govern- 
mental Interests. 

[Ed. Note.— For otlier cases, see Injunction, Cent. Dig. §§ 307-309; 
Dec. Dig. ®=>137.] 

2. Patents <S;=>287 — Appropriation of License bt United States — Contbac- 

TOR FOB MAKINQ DeVICE FOR GoVERNMENT — IjIABIUTY FOR InFRINGEMENT. 

Act June 25, 1910, c. 423, 36 Stat. 851 (Comp. St. 1913, § 9465), which 
provides that the owner of a patent eovering an invention wMch shall 
be used by' the United States without license may recover reasonable 
compensation for such use by suit in the Court of Claims, in effect provides 
for the appropriation by the government, by right of eminent domain, 
of a license to use any patented Invention, which includes also the right 
to make the patented device; and, having such right, the government 
may contract for the making of ail or any part of the same, and the 
contracter is proteeted against liability for infringement, the owner of 
the patent being limited to the remedy provided by the statute, 

TEd. Note.— For other cases, see Patents, Cent. Dig. §§ 457-459; Dec. 
Dig. <g=»287.] 

In Equity. Suit by the Marconi Wireless Telegraph Company of 
America against Emil J. Simon. On motion for preliminary injunc- 
tion, and counter motion by défendant to dismiss. Injunction denied, 
and motion to dismiss sustained, subject to condition. 

Plaintifï moves for preliminary injunction in action on Marconi 
patent No. 763,772, with counter motion by défendant to dismiss the 
bill, as well as to deny the injunction, because: (a) Défendant is a 
résident of the Eastern district of New York; and (b) whatever in- 
fringement or use of the patented device in suit he has committed or 
made has been and will be by and through the construction of certain 
radio apparatus for the United States of America at the request of 
the Navy Department in accordance with plans and spécifications laid 
•down by that department and embodied in a contract with said de- 
partment. 

John W. Griggs and L. F. H. Betts, both of New York City, for 
plaintiff. 

Walter H. Pumphrey, of New York City, for défendant and for 
Secretary of the Navy. 

HOUGH, District Judge. The appearance of counsel representing 
the Navy Department is as amicus. The United States is not a party 
to this suit, but it is in my opinion compétent for the government, 

^=>For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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even in the most informai way, to intervene for the purpose of show- 
ing the interest of the pubHc in what, upon its face, is an action be- 
Hveen private parties. 

The defendant's motion to dismiss the bill on the ground that he is 
sued in the wrong district must be denied, if the record is to stop 
hère. So far as affidavit making goes, I think it shown by a présent 
fair prépondérance of évidence that the défendant has in the past 
usually resided within the Southern district, has always maintained 
an office hère, and had and owned the sample set of apparatus (which 
is the infringement) within the Southern district shortly before suit. 
Under acçepted practice the défendant can either appear, reserving 
his rights, and make the matter of résidence an issue in the cause, or 
he may move for a référence in hmine. 

[1] Owing quite probably to my own interest in the unusual mat- 
ters argued at bar, the discussions of counsel hâve extended over a 
wider range than an examination of the record renders necessary. If 
it be assumed that the action is well brought, that défendant is an 
infringer, and that his status as a contracter with the United States 
government affords him no protection, statutory or otherwise, it does 
not necessarily follow that a preliminary injunction should issue. An 
injunction, and especially one pendente hte, is always of grâce and 
not of right. A complainant, however meritorious, may be sent over 
to final hearing, and even left to his accounting, rather than awarded 
a permanent injunction, for reasons which bear little, if any, relation 
to the merits of the controversy as between parties plaintifï and de- 
fendant. 

Such is the case hère. The Navy Department has by contract em- 
ployed Simon to construct radio apparatus, without which certain ves- 
sels of war now approaching completion cannot go into cdmmission. 
If Simon does not complète the articles for which he has contracted, 
in jury to the military arm of the government will result. In the lan- 
guage of the Assistant Secretary of the Navy : 

"Interférence by Injunction » * * with the fulflllment by Simon 

• * * of his contract with this department » * » would embarrass 

the department • » • and be detrimental to the interests of the naval 
service." 

It is regrettable that this officiai opinion is contained in a letter to 
the court, not made a part of the moving papers, though now added 
to them by me. But the method by which one is advised of matters 
afïecting the public welfare cannot préjudice the commonwealth. 
Therefore, because upon the assumption that Simon is an infringer 
the ordinary remedy against him would injure an arm of the govern- 
ment of the greatest immédiate importance, no injunction will issue 
in any way interf ering with the contract now existing between Simon 
and the United States. Without commenting further upon matters 
political rather than judicial, the case is within the exception recog- 
nized by Clifïord, J., in Brady v. Atlantic Works, Fed. Cas. No. 1,794. 

The motion to dismiss this bill, upon the ground that Simon, as a 
contracter with the government for articles infringing a patent of the 
United States, is protected by the "Act to provide additional protec- 
tion for owners of patents of the United States and for othef pur- 
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tjosés," approved June 25, 1910, raises a question of grave impor- 
tance to private parties. In times of trouble, at periods when the 
arm of the government is in need of streng-thening, tlie executive may 
be left in tlie exercise of powers, perhaps doubtfui as matter of law, 
but temporarily necessary for national safety, by the refusai of drastic 
relief, and the remission of private litigants to slower processes of 
procuring pecuniary recompense. Such procédure, however, is tem- 
porary, and contributes nothing to the settlement of questions likely 
to be vexed in times when the asserted rights of private parties re- 
ceive their ordinary measure of prompt récognition. In a suit on 
this patent before Veeder, J., in the Eastern district of New York, this 
question was suggested, but not necessarily involved. It was therefore 
not passed upon (Marconii Wireless Co. v. Fritz Lowenstein, mémo- 
randum, not for publication, October 1, 1914). Hère the point cannot 
be evaded, because défendant has accepted ail the statements con- 
tained in plaintiff's moving papers relating to the patent and its con- 
struction and the manufacture of Simon's apparatus, and upon thèse 
documents, ail emanating from plaintiff, the motion to dismiss is made. 

I think such a défense might hâve been set up by plea under the 
former practice, and may now be made by motion under equity rule 
29 (198 Fed. xxvi, 115 C. C. A. xxvi). The material facts which would 
formerly hâve been asserted by plea or proven by évidence under the 
plea are thèse : Plaintiff is the owner, with good right to sue thereon, 
of a valid patent of the United States. Certain ofHcers of the United 
States Navy drew plans and spécifications for part of a radio ap- 
iparatus which it was physically impossible to comply with except by 
infringing (outright or by contribution) the aforesaid patent of the 
plaintiff. Duly authorized governmental authority then invited bids 
upon said plans and spécifications. AU bidders, as well as the draughts- 
men of said plans and spécifications, were well aware of the existence 
of plaintiff's patent, and there must be conclusively imputed to them 
an intention to infringe or at least to perform acts which would con- 
stitute infringement in a private person. 

Several parties bid for the contract under the plans aforesaid, in- 
cluding two licensees of this plaintiff. Simon was not the lowest bid- 
der, but he was, in the opinion of the naval authorities, the best bidder, 
in that the apparatus devised or "laid out" by him was in compactness, 
strength, adjustment, and other purely mechanical attributes the best 
device offered. For this reason Simon's bid was accepted. He made 
and submitted to the laboratory at the Brooklyn Navy Yard one spéci- 
men or model of his apparatus. The making thereof is the act of in- 
fringement alleged, and the fulfillment of his contract by multiplying 
similar apparatus up to the limit of the contract is what is sought to 
be prevented by preliminary and final injunction. 

It thus appears that there is an élément of Personal skill and mechan- 
ical superiority involved in Simon's machinery. This explains the ac- 
tion of the naval authorities ; but it does not, as between private par- 
ties, affect in any way the question of infringement. Viewed without 
regard to the act of 1910, certain officers of the government deliberate- 
l,y committed the United States to an infringement of private rights; 
i. e., an appropriation of private property. Pursuant to this intent they 
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invited private citizens to assist in this contemplated infrîng.ement, 
and Simon consented to aid by manu factu ring a compact and well- 
arranged infringing article. There is no proof (and in the nature of 
this motion there can be no final proof) that Simon is engaged in no 
other business than f ulfilling this contract with the United States ; 
but plaintiff has asserted in its own affidavits that he (Simon) has 
often so s'tated. It is equally true that there is no évidence or sugges- 
tion of any other infringement, présent or contemplated, except that 
arising under the government's contract aforesaid. 

Under thèse facts the position is taken by défendant that he is an 
employé, agent, or the like, of the United States. This cannot, I think, 
be sustained. He is an independent contracter ; i. e., a person held at 
arm's length by the department with which he has contracted, one 
who gives bond, not for his gênerai good conduct, but for the fulfiU- 
ment of his contract, who may bring an action in the Court of Claims 
for any balance that he considers to be unpaid thereunder, and who 
may be sued, if he does not fulfill his obligation, not for malfeasance 
in office, but for breach of contract. 

[2] The questions therefore become the following : (1) What is the 
îegal position of the sovereign in respect of patent rights granted by 
itself under the act of 1910? (2) How does that act, or more accurate- 
ly the légal position of the United States thereunder, affect or protect 
an independent contracter ? 

So far as the first query is concerned, it has been fully and finally 
answered by Crozier v. Krupp, 224 U. S. at page 305, 32 Sup. Ct. at 
page 491, 56 L. Ed. 771, which holds that, having regard to "the un- 
doubted authority of the United States as to such subjects [as patents] 
to exercise the power of eminent domain, the statute * * * 
provides for the appropriation of a license to use the inventions; the 
appropriation thus made being sanctioned by the means of compensa- 
tion for which the statute provides." 

It may in some sensé be true, as is urged by the plaintiff, that the 
act is remédiai and does not disturb any of the rights of a patentée 
which existed before its passage. But it is also true that, if the act 
créâtes a légal status, the relation of the holder of that status to the 
rest of the world is afïected by the statute, whether such change or 
modification of relation be specifically mentioned or described in the 
act or not. 

The Suprême Court has defined the somewhat inartificial language 
of the statute. What the act contemplâtes being done by the United 
States is to tise an invention "described in and covered by a patent." 
This is held to be équivalent to the expropriation or appropriation of 
a "license to use the inventions." This means a license in its widest 
sensé; i. e., both to make and to use, and possibly to sell, but certainly 
both to make and to use.' 

1 It Is inconcelvable that the govemment could or would sell for gain pat- 
ented articles which it had manufactured or caused to be manufactured. But 
can it he doubted that articles covered by a patent, used and then sold after 
condemnation by governmental authority, would lawfuUy pass Into the hands 
of the purchaser? In this sensé, at least, the appropriated license is one to 
selL 
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In this instance the Navy, through its offîcers, has appropriated by 
right of eminent .domain a license to make and use any and ail articles 
covered by the patent in suit. It could plainly make them in its own 
yards or other work places by its hired employés or permanent offî- 
cers. It could take Simon into its employment at a stated stipend, and 
it could even make that stipend the exact amount of his estimated profit 
under the contract. If this had been done, the plaintiff could certainly 
do nothing but institute an action in the Court of Claims. Simon 
would be as immune as an admirai. However répugnant to business 
and professional feeling this method of riding roughshod over the 
rights of a patentée may be, it is diffîcult for me to perceive that there 
is any substantial différence between what the government admittedly 
might hâve done and what it has done in respect of this contract. Any 
distinction drawn between doing an infringing job by day's work and 
doing the same job by contract is without substance. 

But it is said (and hère hangs the plaintiff's whole case) that before 
the act of 1910 the holder of a patent could sue a contracter with the 
government for infringement as fully and freely as he could any one 
else, provided always that he did not by injunction or otherwise inter- 
fère with governmental possession ofanything. (however obnoxious to 
the patentee's rights) actually in governmental use. Brady v. Atlantic 
Works, supra; International, etc., Co. v. Cramp, 211 Fed. 124, 127 
C. C. A. 522, and cases therein cited. In my opinion this is true, but 
not so as to the corrollary stated by plaintiff, viz., that since this right 
existed before the act of 1910, and is not explicitly taken away by 
îhat statute, it must still survive as fully as of old. If the reason of 
the law f ails, the law ought to f ail with it ; this maxim seems to me to 
apply very forcibly hère. The reason for permitting actions for in- 
f ringenlent by private parties against government contractors was that 
since infringement was a tort, and the United States had never con- 
sented to be sued in tort, patentées were without remedy. Now they 
hâve such remedy under the statute, and cannot take what the statute 
gives (or imposes) and retain what they had before, if it interfères 
with governmental enjoyment of its license. 

The United States has a license under this patent to make, use, and 
perhaps to sell, to any extent deemed bénéficiai to the commonwealth, 
and without any territorial or other limitation upon its right. A 
licensee to make and use is not (in the absence of spécifie language in 
his license) limited to making with his own hands, in his own shop, 
or by his own employés. He niay employ, procure, or contract with 
as many persons as he chooses to supply him with that which he may 
lawfuUy use, provided such cbnduct does not change his relation to 
the licensor. In my opinion this is exactly what the government has 
done hère, and Simon is not an infringer because he is supplying law- 
ful goods to a lawful licensee. Poster Hose Supporter Co. v. Taylor 
Co., 191 Fed. 1003, 111 C. C. A. 667. 

There is another and more teChnical view of the facts, viz.: What 
Simon contracted to furnish to the Navy Department is not a complété 
wireless appàfâtus, nor even a complète transmitting . device, but only 
certain transmitter parts. The parts (to Simon's knowledge) could 
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never be used without uniting them with other devices not made or 
furnished by Simon, but well known in the art; and the whole ap- 
paratus, when assembled as intehded by the Navy (to defendant's 
knowledge), would constitute a Marconi System. Therefore Simon 
should be regarded (i£ the matter were one in which the government 
had no interest) as a contributory infringer. "The essence of contrib- 
utory infringement hes in concerting or plotting with others in an 
unlaivful invasion of the patentee's rights." Goodyear, etc., Co. v. 
Jackson, 112 Fed. at page 148, 50 C. C. A. at page 161, 55 L. R. A. 
692. Simon did agrée with the naval authorities to contribute toward 
what would ordinarily be an infringement, but the United States could 
not infringe by using what Simon made because it was a licensee. 
Therefore Simon could not be a contributory infringer by assisting in 
doing a lawful thing. Bullock v. Westinghouse, 129 Ked. 105, 63 C. 
C. A. 607. On this view of the facts the conclusion urged by défend- 
ant is logical. 

No injunction will issue. The motion to dismiss is granted, unless 
plaintiff elects in 20 days to plead over and allège infringements not 
arising from governmental contracts. If such élection is made, défend- 
ant to ansvver in 20 days after amended bill filed.* 



PENNSYLVAmA B. CO. v. UNITED STATES et al. (two cases). 

(District Court, W. D. Pennsylvania. November 8, 1915.) 

Nos. 38, 39. 

Commerce (S=»85-^Powees or Interstate Commerce Commission — Obdeb Re- 

QUIRING EAUROAD OoMPANY TO PROVIDB AND FUBNISH TANK CARS. 

Under Interstate Commerce Act Feb. 4, 1887, c. IM, § 1, 24 Stat. 379, as 
amended by Act June 29, 1906, c. 3591, | 1, 34 Stat 584 (Comp. St. 1913, § 
8563), wMch defines "transportatlon" as Including cars, and provides that 
"It siiall be the duty of every carrier * * * to provide and fumish 
such transportatlon upon reasonable request therefor," such duty to pro- 
vide and furnish cars is no broader than that imposed by the common 
law, and the act does not empower the Interstate Commerce Commission, 
upon a détermination that such cars are reasonably necessary to a proper 
car service, to order a railroad eompany to provide and fumish tank cars 
for use by an oll reflnery, where the eompany does not possess such cars, 
or not in number sufflcient to meet the requirement. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138; Dec. Dig. 
®=85. 

For other définitions, see Words and Phrases, Mrst and Second Séries, 
TransiMrtation.] 

Thomson, District Judge, dissentlng. 

In Equity. Pétitions by the Pennsylvania Railroad Company against 
the United States and the Crew-Levick Company, and against the 
United States and the Pennsylvania Paraffine Works, for injunctions 
suspending orders of the Interstate Commerce Commission. Injun&- 
tions granted. 

■NoTB.— Plaintiff elected not to plead orer, and bas appealed from a decree ot dismlnaL 
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Pétition for an Interlocutory order or prellminary înjunctlon restralnlng 
and suspending, until the final détermination o£ this cause, an order of the 
Interstate Conçimerce Commission, requlring the Pennsylvanla Rallroad Com- 
pany to cease and deslst from pursuing certain practlces found to be In 
violation of the provisions of the act to regulate commerce. Motion to dis- 
misa the pétition. 

The refined oil product of this country Is carried and transported In tank 
cars, by pipe Unes and by rail in barrels or simllar containers. 

The cost of carrylng oil in barrels is 3.%i cents a gallon above the cost of 
carrying it In tank cars, due to frolght charges on the weight of the barrels 
and to the added cost of handling, maintenance and replacement, makiug 
shipment by this method expenaive, if not prohibitive. 

Ninety-one per cent of the refined oil product is carried In tank cars, the 
remainder belng carried by pipe Unes and by rail in barrels. The oU carried 
in tank cars is consigned and shipped almost exclusively in privately owned 
tank cars, that is, tank cars owned by or leased to the shipper, for the use 
of whlch the carrier pays wheelage. The number of tank cars in the TJnited 
States is 40,000. The number of privately owned tank cars east of the Mis- 
sissippi Kiver is 27,700. The Pennsylvanla Railroad Company owns 499. 
Other carriers east of the Mississippi Biver own in the aggregate 303. Some 
carriers own none. 

Fifty-two klnds of articles, used for food and in the arts, are shipped In 
tank cars. Différences in the nature and uses of the articles make impossi- 
ble the interchange of tank cars for thelr shipment. 

The Pennsylvanla Kailroad Company publishes rates for the transporta- 
tion of oil in tank cars, and furnishes tank cars within the limlt of Its supply. 

The oil refineriesof the Pennsylvanla Paraffine Works and Crew-Levick 
Company are sltuated in the state of Pennsylvanla and are served by the 
Pennsylvanla Railroad Company and the New^ ïork Central Railroad Com- 
pany. The Pennsylvanla Paraffine Works ships monthly about 750,000 gal- 
lons of refined oil, of which 91 per cent, moves in tank cars, 1% per cent, 
in barrels and the remainder in pipe Unes. 

Crew-Levick Company ships monthly about 500,000 gallons of refined oil, of 
which 86 per cent, moves in tanlt cars and about 5 per cent, in barrels, and 
the remainder In pipe Unes. The former company owns 54 tank cars and the 
latter company 57. 

It developed in the testimony that the tank cars fumlshed by the rallroad 
company, in addition to the complalnants' privately owned tank cars, were 
not at ail times sufficient to meet the requirements of the complalnants' 
business. During a spécimen period, it appears that of the monthly shlpnients 
of the product of the former company, 83 carloads were carried In its pri- 
vately owned tank cars and 13 carloads in tank cars furnished by the rail- 
road company; and of the monthly shipments of the product of the latter 
company, 70 carloads were carried in its privately owned tank cars and 12 
carloads in tank cars provided by the railroad company. 

The tank cars owned by the two companies, together with their pro rata 
share in the distribution of the tank cars of the rallroad company, belng in- 
adéquate for their requirements, and conceiving it to be the duty of the 
rallroad company to furnish tank cars of the type and in the number re- 
quired, the two companies demanded of the Pennsylvanla Railroad Company 
a sutticlent number of tank cars in which to ship their monthly product. To 
this demand the railroad company replied, "We beg to say that the rallroad 
company is not prepared to increase its présent tank car equlpment, but is 
prepared to transport the commodity, when properly contained in barrels or 
other simllar containers, at rates that are fair, reasonable and non-discrimi- 
natory." Whereupon complaints were lodged wllh the Interstate Commerce 
Commission, ahearing held, and the folio wing order made: 

"It is ordered, that the Pennsylvanla. Railroad Company be, and It is 
hereby, notlfied and required to cease and deslst on or bef ore August 15, 
1915, and thereafter to abstaln, from refuslng upon reasonable request and 
reasonable notice therefor to provide and furnish tank cars to the com- 
plalnants herein for Interstate shipments of petroleum produets, which re- 
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« 

fusai bas been found la sald report to be In violation of the provisions of 
tbe act to regulate commerce and amendments thereto. 

"It is further ordered, that said défendant be, and It Is hereby, notlfled 
and required to provide, on or before August 15, 1915, and thereafter to 
furnisb, upon reasonable request and reasonable notice, at complalnants' re- 
spective reflnerles, tank cars in sufflcient number to transport said complaln- 
ants' normal sbipments in Interstate commerce. 

"And it Is further ordered, tbat this order shall continue In force for a' 
perlod of not less than two years from the date when it shall take efCect." 

After securing an extension of the order, the rallroad company filed Its 
pétition In thls court, praylng that a prellmlnary Injunction be entered re- 
stralning and suspendlng the order of the Interstate Commerce Commission. 
The Government moved to dismiss the pétition. The motion and the pétition 
vvere heard together. 

Henry Wolf Bikle, of Philadelphia, Pa., and Thomas Patterson, 
of Pittsburgh, Pa. (Patterson, Crawford & Miller, of Pittsburgh, Pa., 
on the brief), for complainant. 

Blackbum Esterline, Sp. Asst. Atty. Gen., of Chicago, 111. (E. Lowry 
Humes, U. S. Atty., of Pittsburgh, Pa., on the brief), for the United 
States. 

Edward W. Hines, of Washington, D. C. (Joseph W. Folk, of 
Washington, D. C, on the brief), for Interstate Commerce Commis- 
sion. 

George E. Spring, of Franklinville, N. Y., and C. D. Chamberlin, 
of Cleveland, Ohio, for Crew-Levick Co. 

Before WOOLLEY, Circuit Judge. and ORR and THOMSON, 

District Judges. 

WOOLLEY, Circuit Judge (after stating the facts as above). The 
proceeding now before the court was instituted and conducted under 
section 13 of the act to regulate commerce (Comp. St. 1913, § 8581), 
giving to any person complaining of anything donc or omitted to be 
donc by a common carrier in contravention of the provisions of the 
act, the right to apply to the Interstate Commerce Commission for 
redress; and after a finding adverse to the carrier, the order entered 
was made under section 15 of the act, which provides in efïect that 
whenever, after hearing, the Commission shall be of opinion that a 
practice of a carrier is unjust or unreasonable or unjustly discrimina- 
tory or unduly prefetential or prejudicial or otherwise in violation of 
any of the provisions of the act, the Commission is authorized and 
empowered to détermine and prescribe what practice is just, fair and 
reasonable, and to order the carrier to cease and desist from the 
unlawf ul practice, and thereafter to conform to and observe the régu- 
lation or practice prescribed, under penalty of five thousand dollars 
for each offense. 

The practice of the railroad company found by the Commission in 
this instance to be violative of the statute, is not liât the railroad com- 
pany discriminated against the shipper by an unequal distribution of 
tank cars. It is conceded that the Commission may require a carrier 
to desist from a discriminatory practice in car distribution. This is 
one of the admitted powers of the Commission to be exerted over a 
carrier in the use of the instrumentalities which it possesses. What 
227 F.— 58 
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the Commission found was Ihat the railroad company was guilty of an 
unjust and an unreasonable practice in not possessing or in not ac- 
quiring and furnishing tank cars in sufficient number to meet the 
requirements of the complainants' business. 

The question in this case, in the abstract, is whether the act to regu- 
late commerce as amended, imposes upon a carrier the duty to acquire 
and to provide and furnish transportation of a type that, physically or 
economically, is best adapted to the needs and uses of the shipper, of 
which the Interstate Commerce Commission is the judge. The précise 
question is whether the Interstate Commerce Commission has power 
to compel the Pennsylvania Railroad Company to purchase and ac- 
quire tank cars for the shipment of oil, and to provide the same to 
complaining shippers upon requests which the Commission may ad- 
judge reasonable. 

For the vahdity of its order, the Interstate Commerce Commission 
relies upon several provisions of the act to regulate commerce as 
amended, and upon certain changes and différences in the act created 
by its amendments. The first section of the act, both in its original 
and amended state, contains définitions of différent branches of the 
subject with which the act deals. The terms "common carrier," 
"railroad" and "transportation" are, by express language, given their 
statutory meaning. Section 1 of the act of 1887 provides that "the 
term 'transportation' shall include ail instrumentalities of shipment or 
carriage." As amended by the act of 1906, the term "transportation" 
is enlarged and is made to "include cars and other vehicles and ail 
instrumentalities and facilities of shipment or carriage, irrespective of 
ownership or of any contract, express or implied, for the use thereof 
and ail services in connection with the receipt, delivery, élévation, and 
transfer in transit, ventilation, réfrigération or icing, storage, and 
handling of property transported." Having stated of what transpor- 
tation consists, the section prescribes it to "be the duty of every car- 
rier * * * to provide and furnish such transportation upon rea- 
sonable request therefor." 

Excerpts from several opinions of the Suprême Court were cited in 
support of the Government's contention that a railroad company, hold- 
ing itself out as a carrier, is under a légal obligation arising out of the 
fact of its employment, to provide transportation means and facilities 
commensurate with the demands of shippers, without regard to wheth- 
er they possess them or hâve the money with which to acquire them. 
Thèse excerpts were, of course, not cited as décisive of the question 
in issue, because upon examination it is disclosed that the cases from 
which they were taken were décisive of matters altogether différent. 
Thèse expressions of the Suprême Court, standing alone and considered 
without référence to the facts of the cases in which they appear, seem 
to support the Government's contention, but an examination of the 
cases discloses that the suitable and necessary means and facilities 
which the Suprême Court has said the carrier must provide, hâve 
especial référence and relation to the facts of those cases, which in 
nearly every instance présent questions of discrimination or of "serv- 
ice in connection with the receipt, delivery, élévation and transfer in 
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transit, ventilation, réfrigération or icing, storage and handling of 
property transported," as specifically provided by the statute. In 
none of them was the question raised or decided nor in any did the 
Suprême Court reveal its opinion as to whether there devolved .upon 
a carrier a statutory duty to provide and furnish transportation of a 
type it did not possess, or to acquire such transportation in order to 
provide and furnish the same upon reasonable request. Railroad Co. 
V. Pratt, 22 Wall. 123, 128, 22 L. Ed. 827 : Covington Stockyards Co. 
V. Keith, 139_U. S. 128, 133, 11 Sup. Ct. 469, 35 h. Ed. 73 ; Arlington 
Heights Fruit Exchange v. Southern Pacific Co., 20 Interst. Com. 
Com'n R. 106, affirmed by the Suprême Court in Atchison Ry. Co. 
V. United States, 232 U. S. 199, 34 Sup. Ct. 291, 58 h. Ed. 568; Chi- 
cago, Rock Island & Pacific Ry. Co. v. Hardwick Farmers' Elevatbr 
Co., 226 U. S. 426, 33 Sup. Ct. 174, 57 L. Ed. 284, 46 L. R. A. (N. S.) 
203 ; Missouri, Kansas & Texas Ry. Co. v. Harris, 234 U. S. 412, 418, 
34 Sup. Ct. 790, 58 E. Ed. 1377 ; Yazoo & Mississippi Valley R. R. Co. 
V. Greenwood Grocery Co., 227 U. S. 1, 33 Sup. Ct. 213, 57 L. Ed. 
389 ; St. Louis, Iron Mountain & Southern Ry. Co. v. Edwards, 227 
U. S. 265, 33 Sup. Ct. 262, 57 L. Ed. 506; Hampton v. St. Louis, 
Iron Mountain & Southern Ry. Co., 227 U. S. 456, 33 Sup. Ct. 263, 
57 L. Ed. 596; Penn Refining Co. v. Western New York & Pennsyl- 
vania R. R. Co.. 208 U. S. 208, 28 Sup. Ct. 268, 52 L. Ed. 456 ; Texas 
& Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. 
Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075; Baltimore & Ohio R. R. Co. 
V. United States ex rel. Pitcairn Coal Co., 215 U. S. 481, 30 Sup. 
Ct. 164, 54 L. Ed. 292. 

There is thus presented for décision, with little if any aid from 
previous deliverances by the courts, the original question which divided 
the Interstate Commerce Commission in this case and in the case of 
Vulcan Coal & Mining Co. v. I. C. R. R. Co., 33 Interst. Com. Com'n 
R. 52, whether the duty imposed upon a carrier to provide and fur- 
nish cars to the shipper is the duty imposed by the common law or is 
a différent and a broader duty prescribed by the statute, and whether 
the power of the Interstate Commerce Commission to prevent undue 
préférence and unjust discrimination in the use of a carrier's cars 
lias been enlarged and expanded into a power to control the "practice" 
of carriers, by determining and prescribing the type and character of 
"ail [their] instrumentalities and facilities of shipment or carriage," 
in order to procure for the shipper a better, safer and more économie 
transportation service. 

In seeking the authority of the Commission to make the order in 
controversy, we bave nothing to do with the merit of the order, the 
injustice of the practice found to exist, or the wisdom of the practice 
established (Texas & Pacific Ry. Co. -v. I. C. C, 162 U. S. 197, 219, 
16 Sup. Ct. 666, 40 L. Ed. 940; I. C. C. v. Alabama Midland Ry. Co., 
168 U. S. 144, 170, 18 Sup. Ct. 45, 42 L. Ed. 414) ; nor hâve we any- 
thing to do with the effect of the order upon private car lines. We 
are concerned only with the law under which the order was made and 
the Commission acted, assuming its finding of fact to be coiiclusively 
correct (I. C. C. v. Illinois Central Ry. Ce, 215 U. S. 452, 30 Sup. 
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Ct. 155, 54 L. Ed. 280; Baltimore & Ohio R. Co. v. United States ex 
rel. Pitcairn Coal Co., 215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. 292; 
Pennsylvania Co. v. United States, 236 U. S. 351, 361, 35 Sup. Ct. 
370, 59 L. Ed. 616). 

The question of the duty of the carrier and tlie corrélative question 
of the Commission's power to enforce the performance of that duty, 
as they are presented in this case, had their rise in a change in the 
définition of the term "transportation" made by the amendment of 
1906. Section 1 of the original act prescribed that "the term 'trans- 
portation' shall include ail instrumentalities of shipment or carriage." 
Instrumentalities of shipment of course include cars, and cars hâve 
been treated as such from the date of the act to the date of its amend- 
ment in 1906. But in Scofield v. Lake Shore & Michigan Southern 
Ry. Co., 2 Interst. Com. Com'n R. 67, 76, 4 Interst. Com. Com'n R. 158, 
the Interstate Commerce Commission considered that the sole duty of a 
carrier to furnish cars was that imposed by the common law, and 
that the statute creating the Commission did not clothe it with power 
to détermine the instrumentalities of shipment to be employed by a 
carrier or to require a carrier to use in its business the kind and num- 
ber of cars vifhich the Commission may deem necessary for a proper 
car service. In discussing this case, the Commission said: 

That "the potver if It should be held to exist at ail, on the part of the 
Interstate Commerce Commission to require a carrier to furnish tank cars 
when that carrier is furnishing none whatever in its business, would apply 
equally to sleeplng cars, parler cars, fniit cars, refrigerator cars, and ail 
manner of cars as occasion might require, and would be limited only to the 
necessities of Interstate commerce and the discrétion of the Interstate Com- 
merce Commission. A power so extraordinary and so vital, reached by con- 
struction, could not justly rest upon any less foundation than that of direct 
expression or necessary implication, and we ilnd neither of those in the 
statute." 

It is contended, however, that by the amendatory act of 1906, chang- 
ing the définition of the term "transportation," there is such direct 
statutory expression conferring such extraordinary power, and that 
the measure of duty theretofore resting upon the carrier to furnish 
cars was changed from a common law duty, with resort to the courts 
for its violation, to a statutory duty, with redress for its violation by 
the Interstate Commerce Commission. The act of 1906 as before 
quoted, prescribes that "the term 'transportation' shall include cars and 
other vehicles and ail instrumentalities and facilities of shipment or 
carriage" and certain defined services to be rendered in connection 
therewith. The services defined are the principal additions to the 
définition, and relate to the receipt, delivery, transfer, ventilation, ré- 
frigération, storage, and handling, of property transported. With 
thèse we hâve nothing to do in this case, except to note that they con- 
stitute the principal, if not the entire, additions to the old définition, 
and are subject matters of the Commission's control not embraced in 
the original act. While the word "cars" was not used in the défini- 
tion of transportation as contained in the original act, it has never 
been doubted that in the words "instrumentalities of shipment" and 
within the term "transportation," cars were included. 
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The defànition of the term "transportation" as it appears in tlie 
amendment of 1906, so far as it relates to cars, does nothing more 
than express what was implied in the original définition and contains 
nothing which suggests that in furnishing transportation there shall 
rest upon the carrier a duty to furnish cars of a kind différent from 
those required of the carrier under the original act. 

We find no case prior to the amendatory act of 1906 which ques- 
tioned that cars were instrumentalities of shipment or carriage. If 
such a question existed, then the act of 1906 naming cars as one of 
the instrumentalities of shipment, might hâve been a change with a 
purpose, creating a différence in légal effect. 

In seeking the effect of the amendment of 1906, inquiry may be 
made with respect to the purpose of Congress in enacting it. It is 
apparent from the addition to the définition of "transportation" con- 
tained in the amendment, that Congress intended and clearly succeed- 
ed in including within that term certain services which, theretofore, 
had not been embraced within it and over which Congress deemed 
it advisable that the Interstate Commerce Commission should hâve 
power and control. Thèse were ventilation, réfrigération, icing, stor- 
age and handling of property transported. This power was conferred 
upon the Commission for the avowed purpose, among otliers, of re- 
lieving the shipper of the task and annoyance of dealing with more 
than one person. Thèse were new matters and therefore were addi- 
tions to what was meant by transportation, as defined in the original 
act. But the addition of the word "cars" in the amendment made 
no addition to the définition in the original act, because cars were 
already embraced within it. 

We find nothing in the original or amended act which, by express 
language, imposes upon a carrier the extraordinary duty or confers 
upon the Interstate Commerce Commission the extraordinary power 
claimed by the government in this proceeding. If they exist, they can 
be found only by implication, and it is doubtful if Congress would 
leave to implication an intention to impose so onerous a duty and to 
grant so great a power. On the other hand, we find in the. act, by 
clear expression, duties imposed upon carriers which are not absolute 
in their nature, but are qualified by the ability of the carriers to con- 
form to the duties prescribed. 

The provision of the act requiring a carrier to maintain and operate 
switch connections with latéral or branch line railroads, appearing 
in the last paragraph of the first section of the act, imposes upon a 
carrier the duty to "furnish cars for the movement of such traffic to 
the best of its ability without discrimination in favor of or against 
any such shipper." The words, "to the best of its ability," of course, 
qualify the duty to maintain switch connections, and do not qualify 
the prohibited discrimination. 

Again, in section 3 of the act (Comp. St. 1913, § 8565), it is provided 
that: 

"Every common carrier * * • shall, according to thelr resiwctive pow- 
ers, afford ail reasonable, proper, and equal facilities for the Interchange of 
traffic between thelr respective Unes, and for the receiving, forwarding, and 
delivering of passengers and property." 
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Hère again, the carriers' duty to provide and furnish' facilities of 
transportation is not absolute. The duty is laid upon them "according 
to their respective powers." Such expressions rather raise the im- 
phcation that Congress did not intend to place an absolute and un- 
qualified duty upon carriers to furnish cars of a certain type whether 
they had them or not, and if they did not hâve them then to acquire 
them whether they had the money or not. Restricting our construc- 
tion of the act to its words, and finding nothing by implication that 
changes or quaHiîes their meaning, we are of opinion that the amend- 
ment of 1906, including cars within the définition of "transportation," 
added nothing to the original duty of the carrier as prescribed by the 
original act and as interpreted by the Commission, and vested in the 
Commission no increase of power over cars as instrumentalities of 
shipment. If, under the act as amended, no différent or greater duty 
is imposed upon a carrier with respect to furnishing and providing 
cars than was prescribed by the original act, then the practice of the 
carrier found unlawful in this case was not in violation of the statute, 
and the order of the Commission, directing the carrier to desist from 
that practice, was an exercise of power not conferred by law. 

The act to regulate commerce does not confer upon the Interstate 
Commerce Commission ail power over cars and other instrumentalities 
of shipment. Congress has reserved unto itself, and from time to 
time has exercised, power to control and regulate certain instrumental- 
ities of shipment, notably by the acts establishing the standard height 
of draw bars, prescribing safety appliances and regulating the hours 
of service of the carriers' employés. But aside from spécial enact- 
ments of this class, fédéral législation regulating commerce, in so far 
at least as it is contained in the act of 1887 and its amendments, has 
thus far left carriers free to exercise their own judgment in the pur- 
chase, construction and equipment of their roads and in the sélection 
of their roUing stock. By this législation, fédéral control has been 
assumed over the use to which the carriers' roads and equipment are 
put, to the end that the flow of commerce, in the employment of those 
instrumentalities, may not be impeded, and that unjust rates shall not 
be charged and unfair practices pursued to the injury of persons and 
localities. The law clearly confers upon the Commission power to so 
regulate the use of the facilities possessed by the carrier that thefe 
shall be no unjust discrimination, but we find nothing in the law which 
confers upon the Commission power to compel a carrier to acquire 
facilities it does not possess or to acquire better facilities than those 
it possesses, not with the object of preventing discrimination and préf- 
érences, but in order that the shipper may hâve larger, better, and per- 
haps more economical facilities. We are of opinion that in making 
the order, the Interstate Commerce Commission exceeded its statutory 
power, and that the order should be suspended and annulled in accord- 
ance with the prayer of the pétition. 

THOMSON, District Judge (dissepting). Finding myself unable 
to concur in the conclusion reàched by the majority of the court, I 
hâve thought .proper, in view of the importance of the case, to briefly. 
assign the reasons which control my judgment 
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We hâve nothing to do with the wisdom of the order. The findings 
■of the Commission are presumed to be trûe, and to hâve justified its 
action, if only the power to exercise it exists. On this question of 
power alone, the Commission was divided. If there rested no légal 
■duty on the carrier to provide the transportation called for, it foUows 
that the Commission was without power to make the order in question. 
The conclusion of the court adverse to the action of the Commission, 
is concisely set forth in the concluding portion of the majority opinion 
thus : 

"The law clearly confers upon the Commission power to so regulate the 
use of the facilities possessed by the carrier that there shall be no unjust dis- 
crimination, but we find nothing in the law which confers upon the Commis- 
sion power to compel a carrier to acquire facilities it does not possess or to 
acquire better facilities than those it possesses, not with the object of pre- 
venting discrimination and préférences, but in order that the shipper may hâve 
ilarger, better, and perhaps more eeonomical facilities." 

This is the issue, and the solution of the question must be found 
mainly in the proper interprétation of the term "transportation," as 
used in the amendment of 1906. 

In the original act of February 4, 1887, it is said: 

"The term 'transportation' shall Include ail instrumentalitles of shlpment 
or carriage." 

Thèse words are clearly comprehensive enough to include cars as 
an instrument of shipment. But we need not stop to conjecture as 
to their f uU breadth and meaning. It is sufficient that Congress thought 
proper to enlarge the scope of Sie term "transportation" by providing 
in the act of 1906 as follows : 

"The term 'transportation' shall include cars and other vehicles and ail 
Instrumentalitles and facilities of shipment or carriage, Irrespective of own- 
ership or of any contract, express or implled, for the use thereof, and ail 
services in connection with the recelpt, delivery, élévation and transfer in 
transit, ventilation, réfrigération or iclng, storage and handling of property 
transported, and it shall be the duty of every carrier sub.iect to the provisions 
of this act to provide and fumish such transportation upon reasonable request 
therefor, and to establish through routes and just and reasonable rates appli- 
cable thereto." 

This, instead of being a concise and accurate définition of the term 
^'transportation," is rather a législative déclaration of what the term 
«hall include. Much broader than the words, "ail instrumentalitles of 
■shipment and carriage," in the original act, are the words of the 
amendment, "cars and other vehicles and ail instrumentalitles and 
facilities of shipment or carriage." The very comprehensive words 
"facilities of shipment and carriage" were a significant addition to 
the original act. Thèse words are again made more comprehensive by 
the words which follow: 

"Irrespective of ownership or of any contract, express or Implled, for the 
use thereof." 

Whether held by the carrier by purchase, hire, exchange, lease, bail- 
ment, or any contract for their use, express or implied, they are to 
be regarded as the instruments of the carrier, and the shipper, as well 
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as the Commission, is thus relieved of the annoyance of dealing with 
more than one person. Thé scope of the term transportation is again 
enlarged by the use of the words : 

"And ail services in connection -with the receipt, delivery, élévation and 
transfer in transit, ventilation, réfrigération or icing, storage and handling 
of property transported." 

Having thus defined transportation, it is then declared to be the duty 
of every carrier, subject to the provisions of the act, to provide and 
furnish such transportation upon reasonable request therefor. 

Whatever may hâve been the duty resting on â carrier at common 
law to furnish transportation for the shipper's property, it admits of 
no doubt that the furnishing of transportation, as defined by the act, 
has been made a clear statutory duty of the carrier. As was said 
by Chief Justice White in Chicago, R. I. & Pac. R. R. Co. v. Hardwick 
Elevator Co., 226 U. S. 426, 33 Sup. Ct. 174, 57 h. Ed. 284, 46 L. 
R. A. (N. S.) 203 : 

"The purpose of Congress to specifically impose a duty upon a carrier in 
respect to the furnishing of cars for Interstate traffic is of course by thèse 
provisions clearly declared. * * * ]Sfot only is there then a spécifie duty 
imposed to furnish cars for interstate traffic upon reasonable request therefor, 
but other applicable sections of the act to regulate commerce give remédies 
for the violation of that duty." 

It is plainly the duty of the carrier, not only to furnish cars on rea- 
sonable request, but to furnish cars reasonably suitable for the proper 
transportation of the freight to be shipped. This gênerai proposition 
is stated by Hutchinson on Carriers, § 536, as f ollows : 

"If the goods are of such a nature as to require for their protection some 
other kind of car than that required for ordinary goods, and cars adapted to 
the necessity are known and in customary use by carriers, it is the duty of 
the carrier, where he accepts the goods, to provide such cars for their car- 
nage." 

In Covington Stockyards Co. v. Keith,_139 U. S. 128, 11 Sup. Ct. 
469, 35 L. Ed. 73, Justice Harlan, speaking for the Suprême Court, 
said : 

"The rallroad Company, holding itself ont as a carrier of Uve stock, was 
under a légal obligation, arising ont of the nature of its employment, to pro- 
vide suitable and necessary means and facilities for receiving 11 ve stock of- 
fered to it for shipment over its road and connections, as well as for discharg- 
Ing such stock after It reaches the place to which it is consigned. The vital 
question in respect to such matters is whether the means and facilities so 
furnished by the carrier or by some one in Its behalf are sufficient for the 
reasonable accommodation of the public." 

In the same opinion the court says: 

"The carrier must at ail times be in proper condition both to receive from 
the shipper and to deliver to the consignée, according to the nature of the 
property to be transported, as well as to the necessities of the respective lo- 
calities in which It is received and delivered." 

This case, assuming that proper faciUties for the trasportation of 
the stock must be furnished, goes further, and extends the duty of the 
carrier to providing suitable means for its receipt and discharge. 

If, then, it is the duty of the carrier on reasonable request to fur- 
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nish coal cars to the shipper of coal, stock cars to the shipper of live 
stock, fruit cars with réfrigération for the shipper of fruit, on no 
principle could the oil shipper be denied cars reasonably suited for the 
shipment of oil. The word "reasonable," as used in the act, is a 
qualifying and saving term. Not merely the d^nands and needs of 
the shipper are to be considered, but the circumstances of the carrier 
and the rights of the public as well. The fitness and efficiency of the 
transportation requested, whether the facilities of shipment would be 
made better and more economical, the public advantage to be derived 
therefrom, the cost and expense in relation to the benefit resulting, 
ail the circumstances, time and place and means, as affecting the 
carrier and its ability to supply the transportation demanded — thèse 
and ail other relevant matters may be considered in determining the 
reasonableness of the shipper's demand. If the request be reasonable, 
it is the légal duty of the carrier to comply with it ; if unreasonable, 
no such duty devolves upon the carrier. And this question of fact, 
in case of dispute, the Commission must décide. Almost ail duties are 
relative rather than absolute, and the exercise of a clearly vested power 
largely dépends upon the facts which call for its exercise. Even the 
clearly expressed duty of the carrier to furnish cars on reasonable 
request is not absolute. Hampton v. St. L., Iron Mt. & S. Ry. Co., 
227 U. S. 467, 33 Sup. Ct. 263, 57 L. Ed. 596. Thus the right of 
the shipper to demand transportation, on the one hand, is conditioned 
on the fact that his request be reasonable ; and the duty, on the other, 
to comply is not absolute, but dépendent on the facts of the case. We 
are not passing on some abstract proposition as to the power of the 
Commission to order, without restraint, the equipment and furnish- 
ing of cars, without référence to conditions or circumstances. We 
are passing on a concrète question based on spécifie facts, conclusive- 
ly found by the Commission. It would be easy to imagine on the 
part of a shipper an unwarranted and unreasonable request, and on 
the part of the carrier an arbitrary and unjust déniai of a reasonable 
demand. The Interstate Commerce Commission is the tribunal stand- 
ing between the parties, with power to hear and détermine, and es- 
pecially compétent by reason of expérience to détermine, with justness 
and uniformity of décision. 

I cannot agrée with the proposition that the duty imposed upon the 
carrier to furnish cars is limited to those which the carrier may hâve 
on hand, or that there is no obligation to acqujre facilities it does not 
possess, or to acquire better facilities to meet the reasonable demands 
of the shippers. I base my conclusion on the words of the act itself : 

"It sball be the duty of every cariier subject to the provisions of this act 
to provide aud furnish sucli transportation on reasonable request therefor." 

No words more spécifie or definite than "provide and furnish" 
could hâve been chosen. I find no limitation of any kind in the act 
upon the duty thus imposed upon the carrier, except only that the re- 
quest therefor be reasonable. There are no words from which it can 
fairly be assumed that existing ownership or control is a prerequisite 
to the carrier's duty to provide and furnish. From the explicit words 
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of the act, it would seem to follow that if a reasonable reqiiest is made 
for cars and the carrier does not possess them, it must acquire them 
for use, by one of the many methods for their acquisition. If not, 
this most important provision of the statute would be rendered largely 
nugatory. Perhaps -the most effective blow which Congress couid 
deal at discrimination in interstate traffic is the duty imposed on the 
carrier to furnish transportation. There could be no more prolific 
source of discriminatory practices than the right in the carrier ta 
grant or withhold the means of transportation at its discrétion. The 
deniands of the favored shipper would be met by promptiy acquiring 
and furnishing the transportation called for. "We do not bave what 
you demand" would be a conclusive answer to the less favored. The 
flow of commerce is more vital, even, than that it be fxee f rom discrim- 
ination and préférence. If the primary object of the act is to prevent 
discrimination, Congress evidently realized that the most effective 
method of prévention is to rcmove thé opportunity for discrimination. 
We must assume that, if Congress had intended to set limitations on 
that duty, it would bave done so in apt words, as it did with référence 
to other provisions of the act. For instance, the duty of the carrier 
to construct and operate switch connections with any latéral branch 
line of railroad, or private side track, is conditioned that such con- 
nection is reasonably practicable, and can be put in with safety, and 
vvill furnish sufficient business to justify the connection and mainte- 
nance of the same, and shall furnish cars for the movement of such 
traffic to the best of its ability. Again, the carrier's duty to furnish 
facihties for the interchange of traffic between their respective Unes i& 
qualified by the expression "according to their respective powers." 
It is highly significant, therefore, that the more important duty to 
furnish transportation has no limitation or condition, except upon the 
icasonable request of the shipper. 

If the wisdom of the order in question, or its necessity, needed jus- 
tification, it appears in the conclusive finding of the Commission that 
91 per cent, of the refined oil of the country is shipped in tank cars 
at a great économie gain. I would therefore dismiss the pétition of 
the complainant company. 



WILLIAMS V. WILLIAM B. SCAIFB & SONS CO, 

(District Court, D. New Jersey. November 3, 1915.) 

L Pleading <g=354 — Stkikinq Out — Facts oe Conclusions. 

A défense which states a mère conclusion of law, without alleging any 
facts to support It, will be stricken. 

[Ed. Note.— For otber cases, see Pleading, Cent. Dig. §§ 1092--1095; 
Dec. Dig. ©=3354.] 

2. Pleading <S=354 — Striking Out — Défenses Available unçeb Dbnial op 
allegations of compiaini, 

In an action for wrongful death, alleged to hâve been due to the burst- 
iug of a gas tanlc which défendant had constructed nud delivered pur- 
suant to a contract between it and deceased, a défense alleging that de- 
fendant entered into no coutract with deceased with respect to the tank, 
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and was not llaWe by reason ol its bursting, would be strieken, as défend- 
ant could bave the benefit o( any want of contractual relations under its 
<ienlal of the allégations of the complaint, which alleged the making of a 
contract, and the déniai of the existence of the contract by a separate 
défense was unnecessary, and served no useful purpose. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1092-10Ô5; 
Dec. Dig. iS=»354.] 

3. Limitation of Actions i$=5l27 — Amendment of Pleadings. 

If a new and différent cause of action js stated in an amended com- 
plaint, the action Is treated as commenced within the statute of limita- 
tions, when the amendment is incorporated iuto the pleadings, and the 
statute will bar the new cause of action to the same exteut as if the 
•mendment were a new and indépendant suit ; but, if no new or différent 
State of facts is set up, the ameudment will relate baek to the beginniug 
of the suit. 

[Ed. Note. — For other. cases, see Limitation of Actions, Cent Dig. f§ 
543-547; Dec. Dig. (S=>127.] 

4. Limitation of Actions <S=»127 — Amendment of Pleadings. 

Eev. St. § 954 (Comp. St. 1913, § 1591), provldes that the court shall 
amend every defect and want of form in the summons, déclaration, etc., 
and may at any time permit either of the parties to amend any defect in 
the prOcess or pleadings upon such conditions as it shall prescribe. Prac- 
tice Ac-t N. J. (P. L. 1912, p. 877) § 24, provides that the court may permit, 
before or at the trial, the statement of a new or différent cause of action 
in the complaint or counterclaim. Held, that whlle, in an action for 
death, in which the original complaint set forth that plaintiff was given 
a light of action under the laws of New Jersey, where the action was 
brought, an amendment to allège that the cause of action was given by 
the laws of Vermont, which were therein set forth, was permissible, It 
dld not follow tliat, i£ the amendment set up a new cause of action, the 
action would not be treated, so far as the statute of limitations was con- 
cemed, as commenced when the amendment was made. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547 ; Dec. Dig. <S=127.] 

3. Limitation or Actions <3=>127 — ^Amendment of Pleadings. 

In an action for death, brought in New Jersey, where the original com- 
plaint alleged that plaintifC was given a right of action under the laws of 
New Jersey, an amended complaint, flled after limitations had run against 
a nevi' action, proceeding on the theory that the cause of action was given 
by the laws of Vermont, and setting forth the statutes of that state, did 
not set up a new or différent cause of action, and the amendment there- 
fore related back to the beginning of the suit, since the référence to the 
laws of New Jersey in the lirst complaint was surplusage, and the amend- 
ment merely eliminated an allégation which was surplusage, and inserted 
an allégation of a fact, of which the court would take judicial notice. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. $§ 
543-547 ; Dec. Dig. <S=5i27.] 

6. Death <S=>48 — Pleading — ^Laws of Otheb State. 

As tlie fédéral courts take judicial notice of the laws of the several 
States, it was not necessary, in an action for a death occurring in another 
state, to plead the laws of that state. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 63; Dec. Dig. 
<S=48.] 

7. Evidence <@=>29 — Judicial Notice — Laws. 

In au action in New Jersey for a death occurring in Vermont, the court 
would be charged with notice, without an allégation to that effect, that 
since the cause of action was unknovt'n to the common law no redress 
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could be glven by virtue of the laws of New Jersey, except by way of en- 
forcing the laws of Vermont. 

[Ed. Note.—For other cases, see Evidence, Cent Dig. §§ 36, 3T, 39, 43- 
46, 48; Dec. Dig. ©=29.] 

8. ÏORTS <g=32 — LlABILITY LaW GOVERNING. 

With very rare exceptions, the liability for torts dépends upon tlie 
law of the place where the wrong was done or the act committed, and the 
law of the forum is material only as setting a llmit of policy beyond 
whieh such obligations will not be enforced. 

[Ed. Note.— For other cases, see Torts, Cent. Dig. §, 2 ; Dec. Dig. <S=2.] 

9. Evidence i®=>80 — Presumptions — Laws of Otiier States. 

While actions for torts recognized by the common law may be maln- 
tained in a différent state than that in whlch the tort was committed, 
without allégation or proof of les loci upon the presumption that it is 
the same as the law of the forum, no such presumption ohtains where the 
cause of action is conferred by statute ; there belng no presumption that 
the statutes of one state correspond with those of another. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 101; Dec. Dig. 
<g=80.] 

10. Deatii <S=»4e — Actions fob Causing — Pleading — Subplxjsage. 

In an action for death occurring in another state, an unnecessary allé- 
gation as to the law of the forum no more vitiated the pleading than any 
other matter whlch was surplusage would hâve done. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 60; Dec. Dig. 
®=»4e.] 

11. Death <S=>55 — Actions for Causing — Amendaient of Pueadings. 

AVhere the complaint in an action for death failed to allège where the 
cause of action arose, an amendment incorporatlng this allégation would 
hâve been permlssible before or at the trial. 

[Ed. Note. — For other cases, see Death, Cent Dig. § 72; Dec. Dig. 

At Law. Action by N. B. Williams, administrator of George G. 
Chasse, deceased, against the William B. Scaife & Sons Company. 
On motion to strike out the second, fourth, and fifth défenses of 
defendant's answer. Motion granted. 

Edgar H. Loveridge, of West Hoboken, N. J., and Malcolm G. 
Buchanan, of Trenton, N. J., for plaintiiï. 
Vroom, Dickinson & Bodine, of Trenton, N. J., for défendant. 

HAIGHT, District Judge. The original complaint in this matter 
was stricken out, because it failed to sufficiently allège the diversity 
of citizenship of tlie parties ; that being the only ground upon which 
the jurisdiction of this court could be rested. The plaintifï was per- 
mitted to file, and has filed, an amended complaint. The action is 
ibrought by an administrator to recover damages for the death of George 
G. Chasse, occasioned, as it is alleged, by the bursting of a gas tank 
which the défendant had constinacted and delivered pursuant to a 
contract .between it and the deceased and another. The original com- 
plaint set forth that the plaintiff was given a right of action under 
the laws of New Jersey. The amended complaint proceeds on the 
theory that the cause of action is given by the laws of the state of 
Vermont, and sets forth the statute of that state pertaining to actions 
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for death caused by wrongful act or neglect. In neither complaint, 
however, is it alleg-ed where the cause bf action arose. 

[ 1 ] The def endant's answer sets f orth (and this, I understand, is the 
fact) that the occurrence which caused Chasse's death tdok place in the 
State of Vermont. The answer sets up several distinct défenses. The 
plaintiff has moved to strike out the second, fourth, and fifth of thèse. 
I determined, at the time of the oral argument, that the second 
défense should be stricken out, because it states a mère conclusion 
of law, without alleging any facts to support it. 

[2] The fourth défense allèges that the défendant entered into no 
contract with the deceased with respect to the tank, and is not liable 
by reason of the bursting of the same. The plaintiff contends that 
this constitutes no défense because the defendant's liability does not 
dépend upon any contractual relation, but that the duty which the 
défendant owed to the deceased was one imposed by law, and not by 
contract, although the condition out of which the duty arose was 
created by the contract, such a duty as is recognized in Penn. R. R. 
Co. V. Hummel, 167 Fed. 89, 92 C. C. A. 541 (C. C. A. 3d Cir.). See, 
also, Styles v. Long Co., 70 N. J. Law, 301, 57 Atl. 448. 

I hâve found it unnecessary to détermine whether the plaintifï's 
complaint is so framed as to permit a recovery on that theory, or 
whether, under the complaint, a recovery must be based upon the 
violation of a duty imposed by contract. Nor do I think that I should 
do so at this time, because this question has not been argued. The 
défendant can hâve the benefit of any want of contractual relations 
between the deceased and itself through the déniai which it has made 
in its answer of the allégations of the complaint which allège the 
making of a contract between the deceased and the défendant. The 
déniai of the existence of the contract by a separate défense is there- 
fore unnecessary to préserve the defendant's rights, and serves no use- 
ful purpose. It will therefore be stricken out. 

The important question centers on the fifth défense. It allèges 
that the amended complaint sets up a différent cause of action than 
that of the original complaint, and, as the amended complaint was not 
filed within 24 calendar months of the death of Chasse, the cause of 
action is barred. The deceased died on May 20, 1913. The statute of 
Vermont, which créâtes a cause of action for death, provides that a 
suit must be commenced within 2 years from the date of the death. 
Section 2840, Pub. Laws of Vt. The statute of New Jersey hmits the 
time for commencing such action to 24 calendar months after the 
death. Comp. Stat. N. J. vol. 2, p. 1908. 

[3-5] It is the defendant's contention that the cause of action set 
forth in the original complaint is a différent one than that set forth 
in the amended complaint, and that the statute of limitations as applied 
to such new or différent cause of action treats the action as com- 
menced when the amendment was incorporated into the pleadings, 
and not as begun when the action itself was commenced. Undoubted- 
ly, if a new and différent cause of action is stated in the amended 
complaint, the rule which the défendant invokes would apply, and, so 
far as the statute of limitations is concerned, it will be a bar to the 
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new cause of action to the same extent as if the amendment were a 
ilew and independent suit. Union Pacific Ry. Co. v. Wyler, 158 U. 
S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983. On the other hand, if no 
new or différent cause of action is introduced, and if the amended 
complaint does not set up any différent set of facts as the ground for 
the action, the amendment will relate back to the beginning of the 
suit. Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593, 603, 12 Sup. 
Ct. 905, 36 L. Ed. 829; Atlantic & Pacific Ry. Co. v. Laird, 164 U. 
S. 393, 395, 17 Sup. Ct. 120, 41 L. Ed. 485 ; Missouri, Kansas & Texas 
Ry. Co. V. Wulf, 226 U. S. 571, 576, 33 Sup. Ct. 135, 57 L. Ed. 355, 
Ann. Cas. 1914B, 134. 

I entertain no doubt that an amendment such as was made was 
permissible under section 954 of the Revised Statutes (Comp. St. 
1913, § 1591). Missouri, Kansas & Texas Ry. Co. v. Wulf, supra. 
Nor can there be any question that such an amendment would be 
permissible under section 24 of the New Jersey Practice Act of 1912, 
which permits, by way of amendment, "before or at the trial the 
statement of a new or différent cause of action in the complaint." 
Although such an amendment would be permissible, it does not 
follow, when the amendment sets up a new and différent cause 
of action, that the action shall not be treated, so far as the stat- 
ute of limitations is concerhed, as having been commenced when the 
new amendment was incorporated in the pleadings. This I think 
is the clear effect of Union Pacific Ry. Co. v. Wyler. The New Jersey 
act respecting amendments does not, I think, create a différent situ- 
ation. It was evidently passed for the purpose of overcoming the 
rule, theretofore existing in the state of New Jersey, that an amend- 
ment would not be allowed which would operate to institute an en- 
tirely new and différent cause of action. Doran v. Thomsen, 79 N. J. 
Law, 99, 74 Atl. 267. That rule is quite distinct from that respecting 
the statute of limitations, before referred to. 

I do not décide whether, in view of section 954 of the Revised Stat- 
utes, the New Jersey statute is applicable or not. It would seem 

that it is not. Erie R. Co. v. Schmidt, 225 Fed. 513, C. C. A. • 

(C. C. A. 3d Cir.). It is very probable that the court should not, in 
exercising its discrétion regarding amendments, permit an amendment 
which, because of the rule regarding limitations, would be quite nuga- 
tory when made, unless it be necessary (as I think it was in this case), 
in order to permit the question as to whether or not a new cause of 
action was stated to be placed in proper shape for a review' by an 
appellate court. It is necessary to consider, therefore, whether the 
amended complaint did institute a new cause of action. If it did, the 
défense in question is undoubtedly valid, because the amendment was 
not made until the time limited by the statutes of both the lex loci and 
the lex fori had expired. 

As respects this point, I cannot see that this case can be distin- 
guished from Missouri, Kansas & Texas Ry. Co. v. Wulf, 226 U. 
S. 571, 33 Sup.Ct. 135, 57 L. Ed. 355, Ann. Cas. 1914B, 134. In 
that case the action was commenced in the United States Circuit Court 
for the Eastern District of Texas, and was brought by the plaintiff 
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in an individual capacity, as a beneficiary of deceased's estate. The 
tause of action was rested on the laws of the state of Kansas, where 
the deceased was killed. Thereafter an amended pétition was fîled, 
averring that there was a cause of action both by the laws of Kansas 
and by the fédéral Employer s' Liability Act (Act April 22, 1908, c. 
149, 35 Stat, 65 [Comp. St. 1913, §§ 8657-S665]), and the plaintiff also 
stated that she sued both in her individual capacity and as adminis- 
tratrix ; it being necessary, under the fédéral Employers' Liability Act, 
that the action be brought in the name of the personal représentative 
of the deceased. It was contended that the amended pétition set up 
an entirely nevi^ and distinct cause of action, and that it could not be 
allowed to relate back to the commencement of the action, inasmuch 
as the action was barred by the limitation of 2 years before it vifas 
filed. Mr. Justice Pitney, who wrote the opinion of the court, after 
stating that, aside from the capacity in which the plaintiff assumed 
to bring her action, there was no substantial différence between the 
original and amended pétition, said (226 U. S., at page 575, 33 Sup. 
Ct, at page 137, 57 L. Ed. 355, Ann. Cas. 1914B, 134) : 

"It Is true the original pétition asserted a right of action under the laws 
of Kansas, wlthout making référence to the act of Congress. But the court 
was presumed to be cognizant of the enactment of the Employers' Liability 
Act, and to Icnow that with respect to the responsibility of Interstate carrier» 
by railroad to their employés injured in such commerce after its enactment 
it had the effect of superseding state laws upon the subject. Second Em- 
ployers' Liability Cases, 223 U. S. 1, 53 [32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. 
R. A. (N. S.) 447]. Therefore the pleader was not required to refer to the 
fédéral act, and the référence actually made to the Kansas statute no more 
vltiated the pleading than a référence to any other repealed statute would 
hâve done." 

It was held that the amendment was not équivalent to the state- 
ment of a new cause of action, and that therefore it related back to the 
beginning of the suit and was not barred by the statute of limitations. 

[6-11] In the case sub judice the facts in both the original and 
amended complaints, except as to the averment of the Vermont stat- 
ute, are the same. The only différence between the two complaints is 
that the first proceeded on the assumption that the cause of action 
was given by the laws of New Jersey, and the latter that the cause 
of action is given by the laws of Vermont. As the fédéral courts take 
judicial notice of the laws of the several states (Union Pacific Ry. Co. 
v. Wyler, supra, 158 U. S. 296, 15 Sup. Ct. 877, 39 L. Ed. 983), it was 
not necessary, if the original complaint had stated that the cause of 
action arose in the state of Vermont, that the laws of that state 
should hâve been pleaded (Missouri, Kansas & Texas Ry. Co. v. Wulf, 
supra, 226 U. S. 576, 578, 33 Sup. Ct. 135, 57 L. Ed. 355, Ann. Cas. 
1914B, 134; Cuba R. Co. v. Crosby, 170 Fed. 369, 384, 95 C. C. A. 
539 [C. C. A. 3d Cir.]). This court would likewise be charged with 
knowledge that, as the cause of action alleged, being one to recover 
damages for the death of an individual, is given only by statute and 
was unknown to the common law, if the wrongful act occurred in Ver- 
mont, no redress could be given by virtue of the laws of New Jersey, 
except by way of enforcing the laws of Vermont. The liability, "with 
very rare exceptions," for torts dépends upon the law of the place 
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where the wrong was donc or act committed, and the law of the forum 
is material only as setting a limit of policy beyond which such obliga- 
tions will not be enforced there ; and while actions for torts recognized 
by the common law may be maintained in a différent state than that 
in which the tort was committed, without allégation or proof of the 
lex loci, upon the presumption that the lex loci is the same as the lex 
fori, yet this presumption does not obtain where the cause of action 
is conferred by statute, because it cannot be presumed that the stat- 
utes of one state correspond with those of another. Cuba Ry. Co. v. 
Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 56 L. Ed. 274, 38 L. R. A. 
(N. S.) 40. See, also, McDonald v. Mallory, 17 N. Y. 547, 33 Am. 
Rep. 664, where the gênerai rule is clearly stated. 

Hence the référence in the first complaint to the New Jersey stat- 
ute was mère surplusage, and no more vitiated that pleading than a 
référence to any other matter which was surplusage would hâve donc. 
What has been donc in the amended complaint, therefore, is to elim- 
inate an allégation which was mère surplusage, and to insert an al- 
légation of which this court would take judicial notice at any rate. 
While the original complaint did not allège where the cause of action 
arose, the fact is that it did arise in Vermont, and it was urged by 
defendant's counsel, when the motion was made to strike out the first 
complaint, that it was defective because it did not set up the laws of 
Verrnont. This fact would hâve developed at the trial ; and an amend- 
ment, incorporating such an allégation, would hâve surely been per- 
missible either before or at the trial. Therefore, for the purposes of 
determining the présent question, it must be considered as having been 
incorporated in the original complaint. 

Défendant refers to and relies upon the décision of the Suprême 
Court in Union Pacific v. Wyler, supra. The applicability is, I think, 
disposed of by the concluding remarks of Mr. Justice Pitney in Mis- 
souri, Kansas & Texas Ry. Co. v. Wulf, 226 U. S. 578, 33 Sup. Ct. 
138, 57 L. Ed. 355, Ann. Cas. 1914B, 134: 

"Since In the présent case the fédéral statute [the Vermont statute] did not 
need to be pleaded, and the amended pétition [complaint] set up no new 
facts as the ground of action, the décision In the Wyler Case is not control- 
ling." 

It therefore follows that the fifth défense must also be stricken out. 
The plaintiflf is entitled to costs on the motion. 



SOUTHEKN PAO. CO. v. ESHELMAN et al. 
(District Court, N. D. California, Second Division. May 26, 1914.) 

No. 29. 

L DlSMISSAL AND NoNSUIT <S=>65 — ELIMINATION 0* ACTUAl CoNTKOVEBST. 

Where, pending a suit by a railroad Company to restrain threatened ac- 
tion by a state Kailroad Commission which would prevent complainant 
from creating an indebtedness for new equipment, complainant applied 
for and obtained from the Commission an order authorizlng such indebt- 
edness, thus eliminating any real or substantial controversy in respect to 

ÊsaFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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the subject-matter of the suit, the court will not retain ttie case for the 
purpose of, determining questions of law wliich the parties imite in de- 
slring to hâve deeided. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. } 
160 ; Dec. Dig. ©=365.] 

2. Action <®=a6 — Essentials op Juhisdiction — AcTtrAi, Contbovejist. 

To invoke the jurisdiction of a court, it is primarlly essential that 
there be involved a genulne and existing controversy, calling for présent 
adjudication as Involvlng présent rights, and although a case may hâve 
originally presented such a controversy, if before décision it has, through 
the act of the parties or other cause, lost that essential character, it is the 
duty of the court, on the fact appearing, to dismiss it. 

[Ed. Note.— For other cases, see Action, Cent. Dig. § 40; Dea Dig. 
<@=>6.] 

In Equity. Suit by the Southern Pacific Company against John M. 
'Eshelman and others, constituting the Railroad Commission of Cal- 
ifornia, and others. Bill dismissed. 

Wm. F. Herrin, Guy V. Shoup, C. W. Durbrow, Henley C. Booth, 
and Jared How, ail of San Francisco, Cal., for plaintiflf. 

Max Thelen and Douglas Brookman, both of San Francisco, Cal., 
for défendants. 

VAN FLEET, District Judge. This is a bill seeking to restrain the 
Railroad Commission of the state, its attorney, and certain other ofifi- 
cers charged with the enforcement of the Public Utilities Act of the 
State (St. Cal. 1911 [Ex. Sess.] p. 18), approved December 23, 1911, 
from asserting the right to enforce, as against plaintifif, a nonresident 
corporation engaged as a common carrier by railroad in local and in- 
terstate commerce in this and varions other states, the provisions of 
that act in certain respects. Stated in a brief and very gênerai way, 
the particular transaction counted upon as giving rise to the contro- 
versy relates to a proposed contract of guaranty by plaintiff of an is- 
sue of equipment trust certificates under a trust agreement, which it 
is alleged plaintiff finds it necessary, for want of ready funds, to 
make to enable it to secure equipment in the way of locomotives, cars, 
etc., essential for the efficient carrying on of its business as such com- 
mon carrier — it being alleged that notwithstanding ail proceedings for 
such proposed issue and ail contracts relating thereto will be had and 
executed in New York, where the certificates will be issued and the 
interest made payable, that none of the parties to the contemplated 
agreement are résidents of California, and that the equipment to be 
secured thereby will be delivered to plaintiff outside this state and 
largely used in Interstate commerce, the said Railroad Commission 
claims that the provisions of the said Public Utilities Act apply there- 
to, and that unless such issue of certificates is had in accordance with 
its provisions and with the sanction of said Commission such certifi- 
cates will be whoUy void, and the plaintiff and its officers liable to cer- 
tain severe penalties and criminal prosecutions provided in the act for 
its violation, and which it is alleged défendants will seek to visit upon 
plaintiff, its officers, and agents; that this attitude on the part of the 
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Railroad Commission and its members has caused the refusai of the 
parties with whom plaintiff was negotiating to enter intb the proposed 
trust agreement, and has made it impossible for plaintiff to secure such 
necessary equipment, except by complying with the demands of such 
Commission ; that this assertion of authority by the défendants there- 
by affects, not only the business of plaintiff in this state, but the busi- 
ness of its entire System in and through the other states traversed 
thereby; and finally it is alleged that the attitude of défendants in 
the premises is wholly unsanctioned by law and opérâtes as a direct 
interférence with and burden upon interstate commerce, and impedes 
and impairs plaintiff's ability to conduct its business as such common 
carrier, to its great loss and that of the public, and to its irréparable 
damage, in a manner in contravention of the Constitution and laws 
of the United States, wherefore it seeks the relief prayed. 

[1] The défendants hâve submitted a motion to dismiss the bill 
upon several grounds, but in view of the effect ascribed to the facts 
about to be noticed the court deems itself precluded from looking into 
the merits of the motion, and as called upon to dismiss the bill from 
other considérations. It appears that since the bill was filed hère the 
plaintiff voluntarily filed with the défendant Railroad Commission its 
pétition, asking an order authorizing it to guarantee $2,010,000 car 
equipment trust certificates, which it is not questioned are the identical 
trust certificates which constitute the subject-matter of the bill; that 
a hearing was had on this pétition, and that the Commission subse- 
quently made its order granting the application in f uU as asked, there- 
by enabling the plaintiff to negotiate and guarantee the issue of cer- 
tificates for equipment required for the use set forth in its bill. I 
am of opinion that the proceedings thus had before the Commission 
hâve resulted in eliminating any real or substantial controversy that 
may hâve theretofore existed between the parties growing out of 
the facts stated in the bill; that the action has thereby become 
moot, and the questions sought to be litigated, so far as any présent 
rights of the parties are concerned, are rendered purely abstract and 
académie. 

It is suggested that thèse proceedings before the Railroad Commis- 
sion did not wholly dispose of the matter in controversy, the intimation 
being that their order did not in terms cover the entire equipment re- 
f erred to in the bill ; and both parties request the court, notwithstand- 
ing those proceedings, to render a décision on the merits of the ques- 
tion raised by the motion to dismiss, although disagreeing radically as 
to what that question is. On the part of the railroad company the re- 
quest is for a décision on the question whether the Railroad Commis- 
sion has jurisdiction over the car equipment trust certificates referred 
to in the bill, and they say : 

"We join in the request of the Commission that a décision be rendered upon 
the motion to dismiss the Mil, regardless of the order entered by the Railroad 
Commission, for the reason that, whlle the Commission has, in its order, 
expressed the opinion that it has not jurisdiction over the acquisition of in- 
terstate equipment, such opinion is not necessarily controlling upon the féd- 
éral courts, and mlght not be accepted by bankers' counsel as authorltative or 
final. Moreover, the Arizona Corporation Commission, which has powers 
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simllar to those vested In the Califomla Railroad Commission, has not dls- 
claimed Jurisdiction as to such equipment, and Its approval Is as essential 
to the valldity of the trust certiflcates, If such approval Is necessary, as that 
of the California Commission. Moreover, It will be necessary for the South- 
ern Pacifie Company to acqulre a great deal of addltional equipment from 
time to tlme, both for Interstate and Intrastate purposes, and It is to the 
interest of the public, as well as Important to the Southern Pacific Company, 
that the question as to the jurisdiction of state railroad commissions In 
matters of this kind should be judlcially settled." 

On the other hand, it is stated by the défendant Commission: 

"We hâve asked that the court vprite a décision on the motion, 'so that It 
may be definitely determlned In the fédéral courts in this district that Injunc- 
tions will not issue in cases such as this one.' This request did not mean that 
we asked for a décision on the question whether the California Commission 
lias jurisdiction over the car equipment trust certiflcates referred to in the 
blll. We hâve consistently taken the position that this question Is not before 
this court in this proceeding. What we did hâve référence to In Inserting the 
above quotatlon In our brief was that we were anxious that this court should 
definitely décide the question whether or not a public utllity can go before a 
fédéral court and secure an Injunction against the enforcement by the state 
of Califomla of the crlminal prov'islons of a valid state statute. The ques- 
tion is of great importance to us, for the reason that we are naturally désirons 
that, if our position is correct, the time of the Commission be not further 
taken up by simllar actions to block our enforcement of pénal provisions of 
the Public Utilities Act" 

It will thus be seen that the parties are not în harmony as to the 
question which they regard respectively as still remaining for décision. 
But this divergence of view is not material, since the daim that any 
material feature ofi the controversy between the parties remains is 
not well founded. It is obvions that the suggestion that the order of 
the Commission did not authorize an issue of trust certiflcates cover- 
ing the equipment sought by plaintiff is based upon a misconception 
of the averments of the bill. The only statement in the bill as to 
the amount involved in the proposed expenditure by plaintifï is that : 

"It will be necessary for plaintiff to acqulre addltional rolling stock and 
equipment costlng more than a million dollars." 

As the order of the Commission authorized an issue of more than 
twice the amount thus stated, and included equipment for use on both 
interstate and intrastate roads, the court, being concluded by the case 
made by the bill, must assume that the order covered ail that was con- 
templated by the averments there made. This being so, neither the 
deyire of the parties, however insistent, nor their express consent, 
can operate to retain life in a controversy which through their own 
action has become moribund, nor confer upon the court jurisdiction 
to render a décision "upon the merits" in such a case. As said by the 
court in Little v. Bowers, 134 U. S. 547, 10 Sup. Ct. 620, 33 L. Ed. 
1016: 

"If, as is contended on behalf of the plaintiff In error, the question Involved 
In this case is one of great importance to the railroad company and to the 
state, and is identlcal wlth that In a number of other cases pending in the 
court below, go much the more Important Is it that It should not be decided In 
a case where there is nothlng in dispute. Nor is It material that the case waa 
selected by the plaintiff in error and agreed to by the défendant in error, be- 
fore the wrlt of error was prosecuted, as one in which the question of taxa- 
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tion nnder the New Jersey statutes could be fully consldered and flnally dedd- 
ed by thls court; for It is well understood that consent does not confer juris- 
diction." 

And again in California v. San Pablo, etc., R. R. Co., 149 U. S. 
308, 13 Sup. Ct. 876, 37 L. Ed. 747, in discussing the power of the 
court in such cases, it is said : 

"No stipulation of parties or counsel, whether in the case before the court 
or In any other case, can enlarge the power, or afCect the duty, of the court 
In thls regard." 

[2] However convenient or désirable for eîther party that the 
questions mooted in the case be authoritatively settled for future 
guidance, the court is not justified in violating fundamental principles- 
of judicial procédure to gratify that désire. To invoke the jurisdic- 
tion of a court of justice, it is primarily essential that there be involved 
a genuine and existing controversy, calling for présent adjudication 
as involving présent rights, and although a case may hâve originally 
presented such a controversy, if before décision it has, through act 
of the parties or other cause, lost that essential character, it is the 
duty of the court, upon the fact appearing, to dismiss it. Mills v. 
Green, 159 U. S. 651, 653, 16 Sup. Ct. 132, 40 L. Ed. 293; Kimball v. 
Kimball, 174 U. S. 158, 163, 19 Sup. Ct. 639, 43 E. Ed. 932; Jones 
v. Montague, 194 U. S. 147, 24 Sup. Ct. 611, 48 L. Ed. 913; Lloyd 
v. Dollison, 194 U. S. 445, 450, 24 Sup. Ct. 703, 48 L. Ed. 1062; 
Florida v. Georgia, 17 How. 478, 497, 15 L. Ed. 181 ; Security Life 
Ins. Co. V. Prewitt, 200 U. S. 446, 26 Sup. Ct. 314, 50 L. Ed. 545; 
California v. San Pablo, etc., R. R. Co., supra ; Tennessee v. Condon, 
189 U. S. 64, 23 Sup. Ct. 579, 47 L. Ed. 709; Little v. Bowers, supra. 

The principles finding expression in thèse cases hâve been thus 
aptly epitomized and stated in 2 Encyc. Sup. Ct. Rep. 289, where, re- 
ferring to the rule uniformly followed by the Suprême Court, it is 
said : 

"It bas been the unlversal practice of thls court to dlsmiss the case when- 
ever it becomes apparent that there Is no real dispute remaining between the 
plaintiff and the défendant, or that the case has been settled or otlierwlse dls- 
posed of by agreement of the parties, and there is no actual controversy pend- 
ing. In other words, whenever It appears, or Is made to appear, that there Is 
no actual controversy between the litlgants, or that, if it once exlsted, it has 
ceased, It Is the duty of every judicial tribunal not to proceed to the formai 
détermination of the apparent controversy, but to dismiss the case. It Is not 
the office of courts to give opinions on abstract propositions of law, or to dé- 
cide questions upon which no rights dépend, and when no relief can be 
afforded. On^y real controversies and existing rights are entitled to involie 
the exercise of thelr powers." 

The case of S. P. Terminal Co. v. Interstate Commerce Commis- 
sion, 219 U. S. 498, 31 Sup. Ct. 279, 55 h. Ed. 310, referred to by 
plaintiff, is not apposite, as tending to show" the inapplicability of the 
principles above stated to the présent case. There the Interstate 
Commerce Commission had made an order, limited as to time, requir- 
ing the Terminal Company to desist from giving the préférence com- 
plained of. The time limit of the order expired pending the appeal, 
and a motion to dismiss was made upon the ground that the case had 
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thereby become moot; but it was held that, as the Commission had 
power to immediately renew its order, the mère expiration of the 
particular order involved did not hâve the effect of settling the con- 
troversy, and the cause could not, therefore, be justly said to hâve 
lost its vitality as presenting no living issue. The court, af ter ref erring 
to certain of the cases above cited, say : 

"But in those cases the acts soughit to be enjoined had been completely ex- 
ecuted, and there was nothing that the judgment of the court, if the suits 
had been entertalned, could hâve affected. The case at bar cornes wlthin the 
ruie announced in United States v. Trans-Missouri Frelght Ass'n, 166 U. S. 
290, 308 [17 Sup. Ct 540, 41 L.' Ed. 1007], and Boise City Irr. & Land Oo. v. 
Clark (C. 0. A. 9th Cir.) 131 Fed. 415 [65 0. C. A. 399]. In the case at bar the 
order of the Commission may to some extent (the exact extent it is unneces- 
sary to deflne) be the basis of further proceedings. But there Is a broader 
considération. The questions involved in the orders of the Interstate Com- 
merce Commission are usually contlnuing (as are manlfestly those in the 
case at bar), and their considération ought not to be, as they mlght be, de- 
feated by short term orders, capable of répétition, yet evading review, and at 
one time the government and at another time the carriers hâve their rlghts 
determined by the Commission without a chance of redress." 

In this case, as we hâve seen, the order of the Railroad Commission 
bas disposed completely of the subject-matter involved in the immé- 
diate controversy, and the case therefore falls clearly within the cate- 
gory of those which hâve heretofore uniformly been held to hâve 
become moot. 

Thèse considérations require a dismissal of the bill, and an order 
may be entered to that effect. 



GEUPPE V. KINGSLET. 

(District Court, E. D. Pennsylvania. November 22, 1915.) 

No. 3448. 

1. Sales <®=>359 — Action foe Price — Title of Sellée — Evidence. 

That plalntiff had possession of the plcture, which he sold to défend- 
ant, and testified that he owned it, havlng bought it abroad, is sufficient to 
go to the jury, in an action for its price, on the issue of hls title, though 
being requested, on cross-examination, to spell the name of the owner, he 
gave that of F. ; the jury being directed to détermine what he meant 
thereby, whether that F. was then the owner, or merely that he was the 
man from whom plaintiffi had obtained it. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 511, 1056-1059; 
Dec. Dig. ©=3359.] 

2. Teial ©=>251 — Action foe Price — Issues — Instructions. 

The jury are properly instructed, in an action for the price of a pic- 
ture as sold and delivered, not to consider the questions of its genulneness 
or commercial value; both parties denying a warranty, and défendant 
admitting the price, but asserting that he was given the right of inspec- 
tion before purchase, and that after inspection he refused to purchase. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 587-595; Dec. 
Dig. ®=>251.] 

3. Sales <&=5360 — Executed Conteact — Measure of Eecoveet. 

The measure of recovery in case of sale and delivery Is the price not- 
withstanding an attempted retum of the article by the buyer, refused by 

®=sFor otber cases see same topic & KEY-NUMBER in aU Key-Numbered DIgests & Indexes 
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the seller; the différence betvveen the price and the value being the 
measure only in case of breach o£ an executory contract. 

[Ed. Note.— For otlier cases, see Sales, Cent. Dlg. §§ 1060-1062; Dec. 
Dig. 0:»3eO.] 

At Law. Action by Charles P. Gruppe against Joseph T. Kingsley. 
Sur motion of défendant for new trial. Rule dîscharged. 

Ralph N. Kellam, of Philadelphia, Fa., for plaintifï. 

Wescott, Wescott & McManus, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This motion of défendant is based 
upon three grounds. The very earnest argument of counsel merits a 
fuU discussion of the questions now raised even at the cost of an over- 
lengthy opinion, We will follow the order of discussion adopted by 
counsel, first, however, preliminating the facts out of which the ques- 
tions discussed arise. 

The plaintifif is an artist and art dealer. The défendant is a col- 
lector of paintings, who wished to add to his collection a work of the 
artist Anton Mauve. The plaintiff was going to Holland. An under- 
standing was reached that, if he should find a painting by Mauve, he 
should submit his find to the défendant. He found the painting, which 
is the subject of the présent dispute, and brought it to this country. 
Out of what took place between the parties bas sprung this contro- 
versy. 

The only issues raised by the évidence were three, and in practical 
cffect one. The plaintifif based his claim upon the simple fact of a 
sale and delivery of the painting for the agreed price of $5,000. The 
défendant denied the sale, and averred the painting to bave been turned 
over to him for inspection and examination, to be purchased or returned 
as he might, after such examination, décide. He further avers his 
final refusai to purchase. The replication dénies the refusai and as- 
serts acceptance, a completed purchase, and a positive promise to pay 
the $5,000. 

The trial issues and évidence were such that at this stage of the 
case we are bound to assume the findings of the jury to bave been 
against défendant on the first issue, with him on the second, and against 
him on the third. The latter is the one real issue to which we re- 
ferred. 

[1] The first issue raised the question of the title of plaintiff to 
the picture, and the first complaint is of the manner of the submission 
of this question to the jury. The principles of law applicable to this 
phase of the case are thèse : Where an action is for a thing sold and 
delivered, the question of title necessarily enters into it. One reason 
is the manifest injustice of compelling the défendant to pay the price 
and then to lose the thing bought on claim of the real owner. An- 
other reason is the more technical one (arising out of the possible facts 
of this case) that if the plaintifï is not the owner of the thing sold, 
but is merely the agent of the owner, and has made the sale for his 
principal, the right of action is in the principal, and not in the agent. 
This latter principle has its exceptions, of which, for illustration, the 
case of an agent acting under a del credere commission is one. 
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The grounds upon which the exceptions are based are obvious. We 
feel justified in premising that the objection now made is more formai 
than real. No suggestion is made that there is any danger of dispute 
over the title to the picture. Défendant is none the less to be accorded 
ail his rights. The possible facts lie within the limits of the plaintiff 
having secured possession of the painting without having any title 
whatever and having bought it from the owner. Intermediately is the 
possibility that he may be acting merely as the agent of the true owner. 
No emphasis was given to this phase of the case, and in conséquence 
the évidence upon the question of owrnership was not as full as it 
might hâve been. This was doubtless because counsel for plaintiff 
did not anticipate the question being raised. The jury has found the 
fact in favor of the plaintiff. The évidence in support of this finding 
is that plaintiff had possession of the painting and his own testimony 
that he owned it, having purchased it in HoUand. The only thing 
approaching évidence contra was plaintifï's answer to this questioù on 
cross-examination, "Will you spell for me the name of the owner of 
the picture ?" The answer gave the spelling. There was no disclosure 
of the purpose of the question, or the use to be made of the answer. 
On the contrary, both were carefully concealed until the plaintiff had 
closed his case. 

The trial judge instructed the jury that in every case of a bargain 
and sale of chattels a warranty of title by the vendor was implied, 
and the burden of making good such implied warranty by the proofs 
was upon the plaintiff. The instruction further was that, if the de- 
fendant did not get a good title to the picture through this sale, the 
plaintiff could not recover. The jury was further told, however, that 
possession of personal property is évidence of title, and the évidence 
was marshaled on the side of the plaintiff in support of title, the fact 
of possession, and opposed to it ail the other évidence in the case, in- 
cluding the acknowledgment by the plaintiff of title in another. The 
jury were invited to détermine what the plaintiff meant by his testi- 
mony — whether he meant Fliermans was then the owner of the paint- 
ing, or merely that he was the man from whom the plaintiff had ob- 
tained it. The jury found the fact against the défendant. 

The acoustics of the room in which trials are held is so vile that 
the trial judge can never be sure he has heard ail the testimony of a 
witness. In conséquence, he ignored the positive testimony of plain- 
tiff (which it was admitted at the argument he had given) of the pur- 
chase of the picture by him. Plaintiff might complain of this omis- 
sion, but surely the défendant cannot. The whole charge upon this 
point was in accord with defendant's theory of the case, except the 
instruction that possession is évidence of title. We understand de- 
fendant's counsel to concède the correctness of this statement of the 
law. The complaint, therefore, is reduced to one of complaint against 
the finding of fact. This we would not feel justified in disturbing. 

The cases to which we hâve been referred by counsel for défendant 
must be accepted as authoritative statements of the propositions of law 
which they présent. Thèse are in effect that the doctrine of market 
overt does not obtain in Pennsylvania, and that no one (with certain 
recognized exceptions) can transfer to another a title which he does 
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not himself hâve. The doctrine of thèse cases, however, has no ap- 
pellate application to the présent case, because the law as thus laid 
down was applied and followed. The case in this feature turns, not 
upon the law, but, as already stated, upon a finding of fact. 

[2] The second complaint is of the exclusion from the considéra- 
tion of the jury of the questions of the artistic merits of the painting 
and of its commercial value. The jury was directed not to constitute 
themselves a jury of artists to détermine the first question, nor were 
they to find whether the price agreed upon was a high price or a low 
price. The instruction was that (in this aspect of the case) the whole 
question was one of contract and its breach. The justification for 
this instruction was in this ; There is no room for doubt that défend- 
ant wanted a Mauve, and wanted to be sure that whatever was sub- 
mitted to him as a Mauve was genuine. It is too clear for dispute that 
he was bargaining upon this basis, and upon none other. The plaintifï 
wanted to close the bargain. We may therefore assume that he ac- 
cepted as a condition of any possible bargain he might make that he 
must find a genuine Mauve, and be able to convince the défendant bf 
its genuineness. He found this picture, which as he thought, met ail 
the bargain conditions, and he offered it to défendant. The right of 
défendant to prescribe the conditions of the bargain he would make 
must be admitted. He might hâve bargained for this picture upon 
condition that it was a genuine Mauve. As a sure method of en- 
grafting this condition upon his bargain, he might hâve required of 
plaintif! a formai warranty of genuineness. On the other hand, it 
is just as clear that he might hâve waived the warranty and relied 
upon making it a condition that he should bave the right of inspection 
and examination before purchase, and base his acceptance or rejection 
upon his own judgment, aided, if he chose, by the judgment of friends 
or experts to whom he might submit it. The facts of the case are such 
as to leave no room for doubt that he chose the latter course. The 
défendant himself makes this clear and emphatic. He says he did in 
this case what he always did. He wanted to feel sure the picture 
was genuine — wanted ail the évidence he could get; but he refused 
to accept and rely upon what he called the guaranty (warranty) of 
any one. What he demanded and was given was the right of inspec- 
tion before purchase. If he decided after examination to take the 
picture, he took it on his own judgment, regardless of any représenta- 
tions made, or what any one else thought about it, except, of course, 
so far as the représentations or opinions of others might be persuasive 
and affect his own judgment. We subscribe to the proposition ad- 
vanced by counsel that warranty is not a matter of form, or of words, 
but is a substantive fact. 

The doctrine of the case of McFarland v. Newman, 9 Watts (Pa.) 
55, 34 Am. Dec. 497, is applicable hère. It is that, to constitute a 
warranty, "the vendor must hâve actually consented to be bound by 
the truth of his représentations." There is in this case no complaint 
or suggestion even of fraud or overreaching. The défendant does not 
charge that he was fooled into making a purchase, but dénies that he 
made one. If the plaintiiï had averred a warranty bargain, he must, 
of course, hâve proved compliance. If défendant had introduced evi- 
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dence of such a bargain, genuineness would hâve been in issue. As 
both parties denied there was any warranty, it is difficult to understand 
how it can get into the case. As it is with the warranty, so it is with 
the value of the painting. The plaintiff set up a purchase at the agreed 
price of $5,000. The défendant denied the purchase, but admitted the 
agreed price was $5,000. How could the jury find that the warranty 
had or had not been lived up to, if there was no warranty ; and what 
use could they hâve made of their finding that the picture was worth 
more or less than $5,000, if that was the price agreed upon? 

There was quite a little testimony and évidence introduced by both 
plaintiff and défendant on the subject of this painting being a genuine 
Mauve, and some upon the question of its value. It was not objected 
to, and was in conséquence admitted. Had there been a charge of 
fraud, it would hâve had a bearing upon that question. As the évi- 
dence was in, it could be considered as having whatever bearing it had 
on the question of purchase or no purchase. It seems clear, however, 
that it was not worth the jury's while to take the time to make a spé- 
cifie finding of either the genuineness or commercial value of the paint- 
ing, and they were so instructed. 

[3] The third complaint is of what counsel bave termed "th.e meas- 
ure of damages." The argument seems to go to the extent of asking 
us to hold that if défendant bought this picture for $5,000, and ten- 
dered it back, then the plaintiff's loss would be the différence between 
the price and the value as found. If this be the law, then, as plain- 
tiff admitted the painting to be worth at least $5,000, he had sustained 
no loss, except to the amount of the expenses to which he had been 
put. In this view, the verdict is undoubtedly too high. Is this the 
correct view ? We hesitate to put or answer this question, because we 
cannot think the view stated is that intended, although such seems 
to be the case. 

Counsel bas referred us to a number of rulings on the subject of 
damages. Ail cases in which such a measure of damages has been 
applied were (must hâve been) cases of breaches of executory con- 
tracts. There the measure, of course, is the différence between the 
agreed and the market price.' The doctrine of such cases could not 
be applied to an action, as this is, for goods sold and delivered. It 
would be again true, of course, that if the vendee had returned the 
goods so sold and delivered, and the retum had been accepted by the 
vendor under circumstances which were the équivalent of a rescission 
of the delivery, the case might get back to the équivalent of the breach 
of an executory contract to purchase. Such was not set up at the 
trial to hâve been the case hère. The défendant, it is true, attempted 
to return the painting ; but the plaintiff, far f rom accepting its retiirn, 
refused to accept it, and held the défendant to bis bargain, and the 
picture remained subject to defendant's disposition. 

It was made clear at the argument that, had such a position as that 
indicated in the supposititious case been taken by the défendant hère, 
it could hâve been overwhelmed by the proofs. No such position was 
taken at the trial, and it cannot be made the basis of an application for 
a new trial. We are persuaded, and hâve no doubt the jury were, 
that the bargain was just what the défendant says it was. Had there 
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been nothing else in the case, the verdict called for would hâve been 
one for the défendant. There was, however, much more in the case. 
After examining the painting in New York, the défendant expressed 
himself as satisfied with it. FoUowing this, the painting was sent to 
Philadelphia and was in defendant's possession. He wrote the de- 
fendant of its arrivai, and was apparently more than pleased, some- 
what elated, indeed, over his purchase, and promised his check in pay- 
ment. Then came the fînancial stringency due to the conditions brought 
about by the war. The défendant then wrote the plaintiff, asking 
to be reUeved of the purchase. This was put upon the ground of the 
fînancial strain, and the expectation that plaintiff could sell the paint- 
ing for as high or a higher price. We are not unmindful of the ex- 
planation which défendant gives, and which his counsel ably élaborâtes, 
of thèse letters. None the less it was the plain duty of the trial Judge 
to submit them, along with the explanation and the other évidence, 
to the jury. The effort was to do this as fairly as could be for the 
défendant. This a re-reading of the charge convinces us was done. 
The question became a jury question, and has been disposed of as 
such. It must be conceded there is no just ground of interférence 
by the court. 

The rule for a new trial is discharged, and plaintiff has leave to en- 
ter judgment on the verdict. No exécution is, however, to issue with- 
out leave of court, so that défendant may hâve an opportunity to 
présent évidence of the fact, if it develops to be the fact, that no title 
to the painting passed by the sale. 



UNITED STATES v. EUBIN et al. 

(District Court, B. D. Pennsylvania. December 1, 1915.) 

No. 3794 

1. CpUETS <S=>334 — FEDERAI, COURTS — FoLLOWING StaTE PbACTICE. 

Though under the Pennsylvania practlce équitable défenses are admis- 
sible In assumpsit on a bond, where the' United States Is pa^rty to a suit 
in the state in an effort to enforce one of its laws, the laws and estab- 
llshed practlce In the state are considered as those of a forelgn juris- 
dictlon. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 899, 909, 910 ; Dec. 
Dlg. ®=a334.] 

2. Action ®=>24 — Equitable Dbfknses in Légal Actions. 

Under Rev. St. § 961 (Comp. St 1913, § 1599), declaring that In an ac- 
tion to recover the forfaiture provided in a bond, where forfeiture ap- 
•pears, judgment shall not be for the pénal sum, but for such sum as is 
due accordlng to equlty, an équitable défense may be set up in an action 
on an Indemnity bond given under the Immigration Acts. 

[Ed. Note.— For other cases, see Action, Cent. Dlg. §§ 153-155; Dec. 
Dlg. ®=>24.] 

3. AnENS ®=>53 — Bonds — ^Indemnity Bonds. 

As no executive offlcer may admit an alien agalnst the declared will of 
Cougress, a feeble-mlnded immigrant cannot be admitted upon the giving 
of an indemnity bond; hence a bond given to enable friends of a feeble- 

®:s»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered DigesU & Indexes 
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minded person to care for hlm during the period when It was Impossible 
to déport him, because bis native country was in a state of "war, whicli 
was condltioned ou keeping the incompétent in an asylum, etc., is not an 
Indemnity bond, and the provision for damages contained therein must 
be considered, not as a penalty, but as a provision for liquidated damages, 
which, owing to the circumstances of the case, could not be readily ascer- 
tained. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
cg=»53.] 

4, United States tS=>59~PowERS of — General Governmental Powers. 

The governmeut bas a corporate exi.steuce for the necessary purpose of 
holding propei'ty and entering into contracts. Consequently the govem- 
ment has the common-law power to receive a voltmtary bond given by 
persons desiring to care for a feeble-mlnded immigrant vchile awaitlng dé- 
portation, which could not be immedlately had because his native land 
was at war. 

[Ed. Note. — For other casips, see United States, Cent. Dig. § 42; Dec. 
Dig. <S=»59.] 

ô. Damages ©=379 — ^Liquidated Damages. 

. A provision in a bond fixing the amount of forfeiture wlU be considered 
as liquidated damages, against which equity will not relieve on breach, 
where the damages are real, but are incapable or difflcult of actual 
measurement; but. In case the amount flxed is unconscionable, equity 
will grant relief. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ ie4-16&; Dec. 
Dig. ®=>79.1 

6. Aliens <g=5.'5 — Indemnity Bonds — Actions — ^Défenses. 

Where friends of a feeble-minded immigrant, who could not for that 
reason be received in the coimtry, gave a bond so that they could care for 
him during the tlme he was awalting déportation, and the bond con- 
tained several conditions, the single forfeiture prescribed will, in a suit 
for breach of only one of the conditions, be considered as a penalty, re- 
quirihg submission of the question of damages to the jury, and permitting 
the introduction of équitable défenses, though the measurement of such 
damage may be difflcult. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. J 112; Dec. Dig. 
®=»53.] 

At Law. Assumpsit by the United States against Simon Rubin 
and Jacob Fleischman. On rule for judgment for want of a sufHcient 
affidavit of défense. Rule for judgment discharged. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 

5. Atty., both of Philadelphia, Pa. 

William Linton and Harry A. Mackey, both of Philadelphia, Pa., for 
défendants. 

DICKINSON, District Judge. The beginnings of this controversy 
are to be found in Immigration Law Feb. 20, 1907, c. 1134, 34 Stat. 
898, as amended by Act Cong. March 26, 1910, c. 128, 36 Stat. 263. 
The facts of the case are thèse: 

An intending immigrant was found by the spécial board of inquiry, 
upon certificate of the médical examiner, to be feeble-minded. There 
was no appeal from this fînding. The aliei;i is in conséquence within 
the class absolutely excluded by the act of Congress. Ordinarily this 
would hâve been folio wed by an order of déportation. This would 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests A Indexes 
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have meant déportation to Russia. As Russia was and îs at war, sucli 
an order could not have been and cannot now be executed, if made. 
As a conséquence, the alien must temporarily be detained and cared 
for. His friends voluntarily offered to care for him and to give bond 
in such sum and with such conditions as the immigration authorities 
thought proper. The bond in suit was accordingly given. It is in the 
form and with conditions provided for in anotlïer provision of the 
act of Congress, and contains three additional conditions, with two 
of which we are now concerned. One of them is that the alien during 
his stay in this country will be committed to and kept under the care 
of some institution having charge of feeble-minded persons for treat- 
ment. The other is that reports will be made of the occupation and 
whereabouts of the alien. 

The statement of claim avers a breach of both conditions and de- 
mands judgment for $1,000, the amount of the bond. The affidavit of 
défense avers impossibility of the obligors committing the alien to a 
hospital for treatment, because the fact was that after examinàtion 
the alien was found not to be feeble-minded, and that no institution 
would receive him as such. The affidavit asserts the further équitable 
défense that the bond is one of indemnity only, and that the plaintifï 
had sustained no loss. 

We have ignored the suggestion that the plaintifï is not entitled to 
judgment because a copy of the bond sued upon had not been made 
part of the statement of claim, because the averment upon which this 
part of the défense was based has been withdrawn, and we have been 
asked to limit the considération of the défense to the averment of 
fact and the légal position first mentioned. 

[ 1 ] As the claim of the plaintifï is based upon an explicit acknowl- 
edgment of the debt and an absolute promise to pay it, and as the 
breach of the conditions is not denied, were the défense confined to a 
légal défense, judgment must be rendered in favor of the plaintifï. 
The défense, however, is not so confined. 

Under the system which pertains in Pennsylvania of administering 
equity through légal forms, équitable défenses are always admissible 
in actions of assumpsit. Indeed, to ail intents and purposes an action 
in assumpsit is a bill in equity. Inasmuch, however, as the United 
States is a party to this action, and as it arises out of an effort to en- 
force a law of the United States, the laws and established practice of 
Pennsylvania are those of a foreign jurisdiction. 

[2-5] Section 961 of the Revised Statutes, however, contains a simi- 
lar provision. It is, in substance, that in actions upon a bond such as 
the one in suit judgment shall not be rendered by the court for the 
pénal sum, but for such sum as "is due according to equity," and 
that, if the amount is "uncertain," the cause shall, upon demand of 
either party, be submitted to a jury. If, therefore, this bond is one 
for indemnity purposes only, judgment must be refused until the dam- 
ages are shown. The défense interposed may therefore be set up. 
Were this bond the bond authorized, and under certain circumstances 
required to be given by the Immigration Acts referred to (as the argu- 
ment made on behalf of the défendants assumes), we would enter- 
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tain no doubt that it was for indemnity purposes only. This îs, how- 
ever, clearly not such a bond. Such a bond is given only in the case 
of an alien who may be admitted in the exercise of the discrétion of 
the Secretary of Commerce and Labor. This alien belongs to the 
absoluteiy excluded class, and no executive officer may admit an alien 
against the declared will of Congress. This bond, therefore, if any- 
thing, is a voluntary bond, which bas been accepted, not in pursuance 
of any act of Congress that it may be so accepted, but in pursuance of 
vvhat, for want of a better phrase, may be called the common-law 
right of the United States. That it has this right we think is beyond 
successful déniai. Every government, besides having an existence for 
the purpose of the exercise of its political powers, is an entity, is a 
person in law, has what may be called a corporate existence for the 
necessary purpose (among other things) of acquiring, holding, and 
asserting title to property and entering into contracts. Its rights and 
powers in this respect are analogous to, if not the same as, those of an 
ordinary corporation. Its right to be made the obligée in and to accept 
a voluntary bond given to it we think to be clear upon accepted légal 
principles, and to hâve been settled by a number of adjudged cases, 
of which it is sufficient to cite U. S. v. Tingey, 5 Pet. (30 V. S.) 115, 
8 L. Ed. 66. 

The legality of the bond and its breach, and that any action upon it 
is open to the équitable défense hère interposed, being found, we are 
brought face to face with its merits. Out of the declared policy of the 
law not to enforce gambling contracts, and out of the weakness to 
which mankind is prone to wager any amount on a future event, or 
the obligor's ability to do a certain thing, has arisen the équitable 
doctrine of relief. A helpful guide to its application and to its limi- 
tations may be sought in almost innumerable cases. The expression 
which defines thèse limitations as accurately as any phrase can is that 
which is usually inserted in contracts where the purpose is to recom- 
pense by the payment of an agreed sum the party who sufïers loss be- 
cause of nonperformance. The phrase is, after stating a stipulated 
sum which the party agrées to pay, that it is to be paid "not as a pen- 
alty, but as damages fairly liquidated and agreed upon by the parties, 
and not to be relieved against." The phrase recognizes the distinction 
in damage claims betvveen cases in which the damage is capable of 
easy and accurate admeasurement, and any disproportion between the 
actual and the agreed damages may be readily discovered, and the 
other class of cases in which the damage is real and substantial, and 
yet its admeasurement is so difficult that an agreed sum is not only a 
fair adjustment of the amount, but practically necessary. In the latter 
class of cases equity leaves the parties to their légal rights unless the 
amount fixed is so disproportional to any considération of real damage 
as to be unconscionable, and to justify a finding that there had been 
no real adjustment of the amount and that the formai agreement was 
a pretense, and its real purpose to annul the équitable doctrine of 
relief. Obviously, equity can relieve the défendant from the légal 
obligation of the second agreement as readily as from the first contract. 

The purpose of the condition of this bond is manifest. The United 
States wished protection, not only against the possibîlity of the expansé 
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of déportation and of finding the alîen in order tliat he miglit be 
deported, but also against the possible conséquences of his temporary 
sojourn. He might set up relations hère through marriage or other- 
wise which would resuit in the very evils which it is the main purpose 
of the immigration laws to minimize. The damage which would flow 
is one which cannot be certainly traced into a money loss of any ascer- 
tainable amount, It is none the less real, and one which has as an élé- 
ment a pecuniary loss. Unless, therefore, the indemnifying contract 
may lawfully include a reasonable and fair, and therefore équitable, 
agreed adjustment of the damages, it is wholly nuUified. The bond 
in suit embodies a contract of this character. The above expression of 
the doctrine of équitable reHef, as limited by an agreed liquidation of 
the amount of the damages, finds sufficient support in (among many 
others) the following cases: U. S. v. Rosenthal (D. C.) 210 Fed. 555; 
U. S. V. Bethlehem Steel Co., 205 U. S. 105, 27 Sup. Ct. 450, 51 h. 
Ed. 731. 

[6] The foregoing propositions (in formulating which we hâve fol- 
lowed the views of counsel for the United States) are urged by the 
plaintifif as leading to the entry of judgment in its favor. The argu- 
ment, however, overlooks this feature. There are several conditions, 
but only one sum named in the bond. There is no breach of some of 
thèse conditions averred. How, then, can we find that the parties 
agreed to the amount of the damage flowing from the breach which is 
averred ? 

The rule is that, where the parties to a contract hâve agreed that a 
sum shall become payable on a single event, such sum may be regarded 
as liquidated damages, but where the sum is made payable to secure 
the performance of several stipulations of varying degrees of impor- 
tance, it is clear the stipulated sum must be regarded as a penalty, and 
not as liquidated damages for a part def ault. Had the breach averred 
been in the performance of the only condition to be performed, the 
argument addressed to us would hâve force. As the fact is other- 
wise, the argument has no application. 

The rule for judgment is discharged. 



SAGENDORPH v. AMBKIOAN METAL STAMPING CO. 

(District Court, B. D. Pennsylvania. November 30, 1915.) 

No. 1139. 

COBPOBATIONS ©=5565 — ^INSOLVENCT Pkoceedings — Peovable Claims. 

Creditors of a defunct corpdratlon, whose property and assets had been 
Informally taien over by a new corporation having to a large extent the 
same stockholders, by enterlng Into an agreement by which they accepted 
stock of the new company for the amount of thelr debts, thereby by 
ratification waived the right to avoid the transfer of the property of the 
old corporation as fraudulent, and also the right to claim that the new 
■ Company had assumed their debts, and cannot prove as creditors in in- 
solvency proceedings against the new company. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec. Dig. <@=>565.] 

e=»For othér cases see same topio S KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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In Equity. Suit by George A. Sagendorph against the American 
Métal Stamping Company. On exceptions to report of spécial master. 
Report confirmed. . 

Winfield W. Crawford and Samuel W. Pennypacker, both of Phila- 
delphia, Pa., for exceptants. 

Middieton & Blakely, of Philadelphia, Pa., opposed. 

DICKINSON, District Judge. The obscured view which we now 
hâve of the facts of this case and the difRculty of grasping the signifi- 
çance of some of them is due to the mix-up which always results 
when facts, in the sensé of things done, are things which were donc 
in one situation of the parties, and their significance is attempted to 
be found under circumstances presenting an entirely différent situa- 
tion. The corporations, with the affairs pi one of which we are now 
concerned, were not only what are commonly called "close corpora- 
tions," but one was wholly and each was mainly a "family corpora- 
tion." Certain members of what are designated in this record as the 
Sagendorph and Codman families, respectively, conceived the thought 
of a business enterprise. This they put in exécution through the in- 
strumentality of a nominal corporation. We say nominal, because 
little effort seems to hâve been made to keep clear the distinction be- 
tween the individual rights of the members of the corporation and the 
rights of the corporation itself, and none at ail to distinguish such 
rights as the members of corporation might hâve as stockholders and 
such as might flow to them as creditors or otherwise. Why thèse dis- 
tinctions were ignored is évident. The promoters of the enterprise 
concerned themselves only with the profits which were to come to them. 
They did not hâve in contemplation the possibility even of the in- 
solvency conditions with which we are conf ronted. It is worth the ef- 
fort to attempt to get the life history of thèse corporations into our 
minds, because, if we hâve a clear statement of the facts, the questions 
which hâve been raised answer themselves. Some of thèse facts hâve 
been left to conjecture, or at least to inference. 

Letters patent issued in 1902 to a corporation by the name of Ameri- 
can Métal Stamping Company. This was a Delaware corporation. 
It had a nominal capital of $250,000. What, if anything, was received 
by the corporation in considération of the issue of this stock, or how 
much was issued, we do not know. There is the probability that it 
received something, because the nominal value of its assets exceeded 
the sum which the évidence discloses came to it from other sources. 
We do know that it received moneys other than its business receipts. 
Some of this was received from individuals who were among its stock- 
holders. Some of it was received from financial institutions which 
had discounted notes, or loaned on notes or other obligations and 
placed the proceeds to the crédit of the corporation. Of some of thèse 
notes the corporation was the maker. Of some of it was the payée. 
Of others it was the indorsee. Some of them bear the indorsement 
of individual members of either the Sagendorph or the Codman fam- 
ilies. Some of them, perhaps ail of them, were accompanied by the 
deposit of collatéral which was the individual property of some of 
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those înterested in the company. We hâve no évidence of the total 
amount thus received by the corporation, and no direct évidence of 
what the transactions really were. Ail we hâve is the acknowledgment 
of the parties interested (made long subséquent to the time of the 
transactions) that $15,000 had been received under circumstances out 
of which a debt arose to John E. Codman of $7,500 and a like suni 
to L. Lewis Sagendorph. From a like acknowledgment, we are jus- 
tified in the inference that the nominal value of the assets of the cor- 
poration was $32,600. This corporation had a more or less precarious 
existence, which so far as its business activities are concerned termi- 
nated in 1905, and (it is agreed) its légal existence ended in 1907 by 
what is called the forfeiture of its charter for nonpayment of taxes. 

In 1905 letters patent were taken out in Pennsylvania for the char- 
ter of another corporation by the name of Enameled Art Métal Com- 
pany. This had a nominal capital of $75,000. How many shares of 
stock had issued before June 7, 1911, and what, if anything, had been 
received by the corporation for the stock which was outstanding, we 
do not know. It might be inferred the 10 per cent, required by law 
was received, and as three persons not shown tOi be identified with 
either the Sagendorph or Codman families, either originally or eventu- 
ally, became stockholders, it might further be inferred they paid for 
their stock, either as subscribers or purchasers, and we hâve in the 
agreements of 1911 the admission of the parties showing stock to hâve 
been issued for value or without it. 

It is admitted by the parties, and therefore found by the master to 
be the fact, that the Pennsylvania corporation took over the holdings 
of the Delaware company and succeeded to its business without any 
formai transfer, and without other act of transfer than is implied 
in what was done. Even the act of doing this was as clouded as were 
ail the things done. Although it is admitted that the Pennsylvania 
corporation carried on the business formerly conducted by the Dela- 
ware corporation, it was done, not under the name of the Pennsylvania 
company, but under the old name, which was the name of the Dela- 
ware corporation. The theory is advanced by ail parties in interest, 
and because of this accepted by the master, that after 1905 the busi- 
ness was in fact carried on by the Enameled Art Métal Company, 
doing business under the trade-name of American Métal Stamping 
Company. What actually was done would appear to be this : The pro- 
moters of this business enterprise were given, through the laws of Dela- 
ware. a baptismal name. This was by the création of a 
new person in the form of a corporation. The parties concerned, how- 
ever, went ahead without any regard to the existence of this artificial 
person, other than to use its name. Things were done as if they 
had formed a partnership under that name. Later on they secured 
another baptismal name from the state of Pennsylvania. They con- 
tinued, however, just as before, without even making use of the new 
name. The practical reason doubtless was to préserve whatever value 
the old name had as a trade-name. 

This brings us, after a lengthened prélude, to June 7, 1911, when 
something of a change took place. The occasion for the change ap- 
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parently was this : The relations of the corporations with those who as 
individuals were concerned with the corporations had become inter- 
minably confused. The managers were borrowing money in the name 
of the corporation. A statement of its financial condition could not 
be made. Counsel was consulted, and he did the best he could (per- 
haps, under the conditions, the best which could be donc) to bring or- 
der out of chaos. 

Let us pause hère to get a view of the rights of the parties in the 
îight of the facts which they now agrée to hâve existed. The Dela- 
ware corporation, when in existence, had as sets nominally worth $32,- 
600. It owed money to Sagendorph and also to Codman. In addition 
to this, each had contingent claims, dépendent upon the fact of whether 
he was called upon to pay as indorser or bis property would be taken 
to pay debts owing by the company to certain banks. It is too clear 
to call for more than its formai statement that the corporation could 
not give away its assets to the préjudice of its creditors, nor could 
it wipe out its indebtedness by the simple method of ignoring its debts. 
It might bave made (with the consent of ail concerned) a bona fide 
sale of its assets, receiving the considération either in cash, or in an 
assumption of its debts, or in the stock of another corporation, and 
hâve distributed this considération to its creditors and stockholders. 

On June 7, 1911, the situation was this: In a very practical sensé 
the only creditors were Sagendorph and Codman. The debtor was 
defunct. The property which the debtor once had was in the posses- 
sion of another corporation. The directors of the defunct corpora- 
tion and of the new and ail the stockholders and creditors of the old 
were met together to décide what should be done. One method of 
dealing with the situation would bave been to bave had the new cor- 
poration assume the debts of the old and to hâve issued stock of the 
new to the stockholders of the old, to the value of the assets of the 
old in excess of its debts. It was thought to be impracticable to do 
this. One obstacle in the way was that the assumption of the debt 
would hâve destroyed the crédit of the new corporation. Another was 
the consent of the three stockholders of the new company who were 
not stockholders in the old would need to be secured, and they were 
not présent. There remained, therefore, as the only thing to be done, 
the issuing of stock in the new company to both creditors and stock- 
holders of the old, to the full value of the assets received, in propor- 
tion to their respective interests. 

The fact cannot be doubted that this was what counsel advised 
could be done, and, anticipating it would be acceptable to ail, he pre- 
pared papers expressive of this agreement. This was in fact what 
was actually done, although the curious préférence which some peo- 
ple hâve to prétend, or at least go through the f orm of deceiving them- 
selves into believing, they are doing something différent from what 
they are doing, prompted the suggestion that the agreements take the 
form which they bave taken. If the arrangement had taken the form 
suggested, and the company had been prosperous, the stock dividends 
received could hâve been applied by the owners of the stock to the 
fpayment of the indebtedness. In the same event the agreement as 
227 F.— 60 
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made would hâve the same resuit. Tjhe only real purpose which could 
be served by the agreement as ipade, which would not hâve been 
served by the agreement as suggested, is that in tying the stock to- 
gether the application of ail dividends to the payment of the indebted- 
ness was assured. Whether this was only a formai or was a real 
différence dépends upon whether ,the debt obligations and the stock 
holdings were held in like proportions. Whatever the reason, or 
whatever the effect of making a departure from the suggested method 
of accepting stock for the debt, the agreements were made. The only 
changes made were thèse : 

(1) Instead of issuing stock in the new company direct to the cred- 
itors and stockholders of the old, it was issued to a trustée for them. 

(2) Instead of paying dividends to the stockholders, and they ap- 
plying the money to the payment of the indebtedness, it was agreed 
that tiie company should so apply the dividends. Really what appears 
to hâve been done in fact, or at least in form, was to inake the divi- 
dend check (so far as dividends were paid) payable to the stockholder, 
and it was by him indorsed over to a bank which held the note or 
property of Sagendorph or Codman pledged for its payment. 

In ail other respects the agreement as made foUowed the suggested 
agreement. 

The report of the master vindicates the conclusions reached by him 
that the parties to the agreement are bound by it, and that neither John 
E. Codman nor L. L. Sagendorph can be awarded dividends as cred- 
itors of the Pennsylvania corporation whose assets are now being 
distributed. There is no évidence of fraud or overreaching in secur- 
ing the agreement and a considération is not only imputed by the seals, 
but in fact existed. 

The earnestly urged and clear-cut propositions laid down by counsel 
in support of the claim of John E. Codman call for spécifie comment. 
We treat them as requests for findings, and foUow the alphabetical 
enumeration adopted by counsel. 

(a) The four years referred to during which the business of the 
new corporation was done in the name of the old we assume to havè 
been before 1911. It could be found to hâve been fraudulent only 
against some one prejudiced thereby. Obviously it did not deceive, 
and could not hâve affected, John E. Codman. 

(b) Whether the taking by the new corporation of possession of the 
assets of the old was fraudulent under the statute of Elizabeth, or 
whether thereby the new corporation became trustée for the old, are 
questions beside the mark, for the reason that the only persons who 
could complain accepted a new arrangement for the payment of the 
debts due them and confirmed what had previously been done. 

(c) Whatever the attitude of mind toward the agreements of June 
7, 1911, with which their considération is approached, they can be 
construed in no other way than as meaning that the debts of the old 
company were to be met, not by the new as a debt, but out of divi- 
dends on the stock of the new issued to the creditors and stockholders 
of the old, in payment or substitution for the assets of the old, which 
the new had received. 
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Nor do we think the master can be convicted of error in holding 
that the basis of the claim now made was in part to be looked for in 
the 1911 agreements. The debt claimed was originally the debt of 
the old corporation, and any injury to the creditors came to them 
through an injury to their debtor. The tort committed, if any was 
committed, by the new company, was primarily against the old Com- 
pany. The creditor could directly assert a claim against the new 
company only by assuming one or more of thèse positions: 

(1) That payment of the debt due him had been assumed by the new 
company. 

(2) That the creditor was attacking a transfer by his debtor which 
was fraudulent and void as against the creditor. 

(3) That the creditor had been doubly wronged : First, by a wrong 
donc to the corporation which was his debtor; and, secondly, by a 
wrongf ul f allure to hâve the first wrong redressed, whereby the rights 
of the creditor had been prejudiced. 

The agreements of 1911 meet every of thèse positions. There is 
in them the agreed fact that the new corporation had not assumed the 
debt. There is in them a waiver of the right of creditors to avoid 
the transfer by consenting to and ratifying and confirming it. There 
is, so far as the creditors and stockholders of the old company are 
concerned, a sale of whatever interests they had in the assets of the 
old company. Above ail, there is the making of an agreement through 
and by which the debts due are to be paid and wiped out through 
the acceptance by the creditors of something else in place of what- 
ever claims of debt or otherwise they had before held. After this 
ihe creditors clearly had no claim against the new corporation, what- 
ever they had before. 

What bas been said as to the Codman claim disposes of the Sagen- 
dorph claim. The position taken in the assertion of the latter is 
this: The ruling of the master in rejecting both claims is acquiesced 
in as right and proper. If, however, one is to be allowed, both shouJd, 
as they hâve an equal footing. 

AU the exceptions to the master's report are dismissed, and the re- 
port confîrmed, and counsel may submit whatever further decree 
should be made to carry thèse findings into efïect. 

It should be added, as explanatory of the fact that we are now 
dealing with the affairs of the American Métal Stamping Company, 
that the name of the Enameled Art Métal Company was changed to 
American Métal Stamping Company. 
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WEBB Y. SAMUELS et aL 
(District Court, S. D. New York. March 16, 1915.) 

Equity <S=3l79 — Pleading — Answeb. 

While a défendant in equity inay not be required to malîe diseovery in 
his answer, if the diseovery will tend to incriiuinate lini, or subject him 
to a penalty or forfeiture, he will not, on that ground, be relieved from 
answering, but must answer or taUe the conséquences of his default. 

[Ed. Note. — Eor other cases, see Equity, Cent Dig. § 415; Dec. Dig. 
®=»179.] 

In Equity. Suit by Alexander S. Webb, as trustée, against Jacques 
Samuels, Herman H. Oppenheimer, and others. On motion by de- 
fendant Oppenheimer for extension of time to answer. Motion 
granted. 

Root, Clark, Bucltner & Howland, of New York City, for plaintifif. 
Elkus, Gleason & Proskauer, of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. The défendant Oppen- 
heimer has again applied for an extension of time to answer the 
complaint in the above cause, upon the ground that his answer may 
tend to incriminate him. I had thought that the complainant could 
avoid râising this question by entering into the stipulation which I 
suggested in my former mémorandum, but inasmuch as he insists that 
doing so will impose upon him a great additional burden in proving 
his case, I thave decided to pass upon -the direct issue between the 
parties, and hâve reached the conclusion that the défendant must an- 
swer the complaint or submit to whatever loss or inconvenience is 
involved by his default. 

There is no doubt under the décision cited by the défendant Oppen- 
heimer that he will not be compelled to make diseovery under cir- 
cumstances where it may appear that the diseovery would tend to in- 
criminate him. Rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi) of the 
présent equity rules provides: 

"Tlie défendant In his answer shall In short and simple terms set out his 
défense to each claim asserted by the bill, omitting any mère statement of 
évidence and avoiding any gênerai déniai of the averments of the bill, but 
speciflcally admitting or denying or explaining the facts upon which the 
plaintiÊE relies, unless the défendant is without linowledge, in which case he 
shall so State, such statement operating as a déniai. * • • " 

Rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) provides for diseovery 
upon filed interrogatories. I cannot see that any question of diseovery 
is involved upon the présent motion merely by reason of the fact that 
there is a gênerai prayer for diseovery in the bill. 

The foUowing quotations from Story's Equity Pleading and the 
old English case of Brownsword v. Edwards, 2 Vesey, 246, cited by 
counsel for the complainant, seem to be in point, 

Story's Equity Pleading (lOth Ed.) p. 456: 

"But the objection [i. e., to diseovery] is strlctly conflned to the point of the 
diseovery sought, and does not affect the jurisdiction of the court to grant 
relief. For a party shall not protect himself against relief in a court of 

®=»For other eases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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equlty by alleglng that, If he answers the bill flled agalnst him, he must sub- 
ject himself to the conséquences of a supposée! crime, although the court will 
not force hlm by hls own oath to subject himself to punishment. Therefore, 
In the case of a bill to inquire into the validity of deeds upon a suggestion of 
forgery, the court bas entertained jurisdiction of the cause; and although it 
bas not obliged the party to a dlscovery of any fact, which might tend to 
show him gullty of the crime, yet it bas dlrected an issue to try whether the 
■deeds were forged." 

In Brownsword v. Edwards, 2 Ves. 246, Lord Hardwicke said : 

"Some collatéral arguments bave been used, that it is not in every case the 
party shall protect himself agalnst relief in thls court upon an allégation 
that it will subject hlm to a supposed crime. It is true, it never créâtes a 
défense agalnst relief in thls court. Therefore In case of usury or forgery, if 
a proof can be made of it, the court will let the cause go on stlll to a bear- 
Ing, but will not force the party by hls own oath to subject himself to punish- 
ment for it. In a bill to inquire into the reality of deeds on suggestion of 
forgery, the court has entertained jurisdietion of the cause, though it does not 
oblige the party to a dlscovery, but directs an issue to try whether forged." 

The cases relied upon by the défendant Oppenheimer appear to be 
ail cases where something in the nature of a dlscovery or other dis- 
closure was required, and therefore are not in point. The défendant 
Oppenheimer urges that no person should be put in the position of 
losing anything by his failure to answer. This is an argument not 
without force, to which I hâve given due weight ; but I hâve reached 
the conclusion that such an interprétation of the provisions protecting 
persons from incriminating themselves would resuit in a practical 
déniai of ail civil remedy in many cases. Wherever a person is ac- 
cused of conversion of property, he could by such an interprétation of 
the law not only prevent parties from examining him as to the facts, 
and thus under settled rules of law deprive them of an extremely im- 
portant privilège; but he could also entirely block any légal remedy 
by preventing the case from ever coming to an issue. This is extend- 
ing the protection against incrimination beyond ail reason or précédents. 

It would be possible to discuss the question of self-incrimination in 
the light of the old equity procédure, which, however, has now been 
substantially changed by new rules. I would say, however, in brief, 
that even under the old practice the situation of the défendant Oppen- 
heimer would be the same. In the case of Atwill v. Ferrett et al., 
2 Blatch. 39, Fed. Cas. No. 640, heard in the United States Circuit 
Court for this District, before Mr. Justice Nelson and Judge Betts, it 
was held that a bill claiming forfeiture of a pièce of music under an 
act of Congress and seekirig a dlscovery was bad on spécial demurrer 
to the extent of the dlscovery prayed for, and the court said : 

"It Is an Incontrovertible princlple of equity law that a défendant cannot 
be compelled to make discoveries in answer to a bill whleh seeks to enforce 
penalties and forfeitures against hlm by means of such discoveries." 

The remainder of the bill, however, was sustained, though a gên- 
erai demurrer was taken. 

Mr. Langdell says in his book on Equity Reading, at page 107 : 

"If a défendant conceives that the bill contains allégations or charges which 
he Is not bound to answer, elther because they are irrelevant to the case made 
by the bill, or because it appears upon the face of the blU that an answer to 
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them may subject the défendant to a crlmlnal prosecutlon or to a penalty or 
forfaiture, the défendant, instead of stating hls objections In his ansvver, and 
having the question declded upon exceptions, may demur to such allégations 
or charges, and thus présent the question directly to the court whether he is 
bound to answer them or not But it is obvions that such a demurrer is of 
a whoUy différent nature from a demurrer to relief, though the course of pro- 
cédure is the same upon both. A demurrer to discovery, Indeed, is not In its 
nature a pleading at ail, but a mère statement in writing that the défendant 
refuses to answer certain allégations or charges in the bill, for reasons wlilch 
appear upon the face of the bill, and which the demurrer points out." 

It has always been held in the English common law that the défend- 
ant need not make discovery in cases where he would be subjected 
to a penalty or forfeiture. That I think always has been and is the 
extent of the doctrine. If it be remenibered that the bill of com- 
plaint under the old equity pleading contained a charging and inter- 
rogating part and the answer was supposed to make discovery, the 
origin of the décisions relied upon by the défendant Oppenheimer will 
be apparent. It was always possible in certain cases that the défend- 
ant was not required to make discovery, where the discovery would 
tend to subject him to a penalty or forfeiture; but I hâve found noth- 
ing to intimate that he could prevent the case from proceeding to 
trial, or gain the benefit of any défense which he had the right to inter- 
pose, by insisting that, if it was interposed by him, it might tend to 
incriminate him. 

An order should be entered granting the défendant Oppenheimer an 
extension to file his answer to the complaint until to and including 
March 24th ; no f urther extension to be granted. 



NEW YORK & BERMUDEZ CO. T. MOWINCKEL et aL 
(District Court, S. D. New York. October 29, 1915.) 

Admiealtt ®=75 — Pleadino — Intebbogatoeies. 

A défendant in admiralty is not entitled to a discovery before answer,. 
for the purpose of showlng that it is not a proper party and avolding an 
answer. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 559, 586, 587 ;. 
Dec. Dig. ®=»75.] 

In Admiralty. Suit by the New York & Bermudez Company against 
Johannes Ludwig Mowinckel, with the Hamburg-American Line im- 
pleaded. On motion for discovery. Denied. 

Burlingham, Montgomery & Beecher, of New York City, for libel- 
ant. 

Haight, Sanford & Smith, of New York City, for respondent Ham- 
burg-American Line. 

Ralph James M. Bullowa, of New York City, for respondent Mo- 
winckel. 

AUGUSTUS N. HAND, District Judge. The respondent Ham- 
burg-American Line is s'eeking discovery, not for the purpose of ena- 
bling it to answer, which it can do, but because it does not wish to 

tg=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digeats & Indexe». 



TOMUANOVICH V. VICTOR AMERICAN FUEL, CO 951 

answer. It says that the answer might tend to incriminate it, aud, 
if it had discoyery, such discovery might indicate that it had no inter- 
est in the controversy and is not a pr^oper party. 

I see no power under local admiralty rule 39 to grant discovery be- 
fore answer. Interrogatories attached to the pleadings furnish the 
usual, if not the exclusive, remedy in admiralty, and, as I held in a 
mémorandum dated March 16, 1915, in the case of Webb v. Samuels 
et al., 227 Fed. 948, a défendant in a civil suit must take his choice be- 
tween answering or letting the proceeding go against him by default, 
and cannot, in my opinion, urge that he should be relieved from an- 
swering because his answer may incriminate him. Of course, he need 
not answer, but must suffer the conséquences if he fails so to do. If 
the respondent, as appears to be the case, is in position to set up a dé- 
fense which will be a bar to the action, it must plead it in the usual 
way. 

The argument of counsel for the Hamburg- American Une is in- 
génions ; but, if the course he suggests were permitted, it would be 
incumbent upon this court to try out by affidavits and examinations the 
question as to whether a party could be brought into court to plead 
at ail. I know of no such practice, and while it may be that a prelim- 
inary hearing after issue joined might be a désirable way of disposing 
of some litigations without awaiting delay and expense of a formai 
trial, there is no such practice known to this court, and the suggestion 
on the part of respondent goes even one step further, and urges the 
court to allow a preliminary investigation to détermine whether a party 
shall plead or not. 

This should not, I think, be allowed. 



TOMLJANOVICH v. VICTOE AMERICAN FUEL CO. 

(District Court, D. Maine. December 4, 1915.) 

No. 350. 

1. New Tbial <S=>77 — Grounds — Verdict — Distubbance. 

The court should not set aslde a verdict for excessive damages, unless 
the resuit of sympathy, passion, or préjudice; aild the award Is clearly 
excessive. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 157-161 ; Dec. 
Dig. <g=77.] 

2. New Tbial iê=3162 — Verdict — Remission or Damages. 

Where It appears that sympathy, passion, or préjudice bas caused an 
excessive verdict, the fédéral court will sometimes order a verdict set 
aslde and a new trial granted, unless plaintlflC allows judgment to be 
entered for some smaller amount ; it belng the duty of the court in such 
case to permit a verdict for the largest amount the testiniony wlU 
support. 

[Ed. Note. — For other cases, see New Trial, Cent Dig. §§ 324-329; 
Dec. Dig. <S=>162.] 

3. Damages <S=132 — Personal Injuries — Awabd. 

A young miner, 19 years of âge, sufifered injuries, breaklng parts of 
the pelvic girdle, dlslocatlng some of the bones, causlng ansesthesia and 
atrophy in bis legs, and affectlng some of his internai organs. It appear- 

€=3For other cases see same toplc & KEY-NUM BER in ail Key-Numbered Dlgesta & Indexes 
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ed that such injuries were permanent, and at the tlme of the trial he 
had to use a crutch ; It belng doubtful if he could ever perform ordlnary 
manual labor, though before tlie accident he had been vigorous and 
strong. Held that a verdict for $19,100 was excessive, and should be 
reduced to $15,000. 

[Ed. Note.— For other cases, see Damages, Cent Dlg. §§ 372-385, 396; 
Dec. Dlg. ©=>132.] 

At Law. Action by Paul Tomljanovich against the Victor Ameri- 
can Fuel Company. There was a verdict for plaintiff, and défend- 
ant moved for a new trial. Motion overruled, on condition that plain- 
tifif remit part of the verdict; otherwise, sustained, and new trial 
granted. 

A. T. Hannett, of Gallup, N. M., and Geo. C. Wheeler, of Portland, 
Me., for plaintiff. 

Caldwell Yeaman, of Denver, Colo., and Frederick W. Hinckley, 
of Portland, Me., for défendant. 

HALE, District Judge. This case now cornes before the court 
upon def endant's motion for a new trial, after a verdict for the plain- 
tiff for the sum of $19,100. The défendant allèges that the verdict 
is against the weight of évidence, and that the damages are excessive. 

The plaintiff was a coal miner in the defendant's mine in New 
Mexico. He was 19 years old at the time of the injury. He was a 
healthy, able-bodied young man in normal physical condition. The 
learned counsel for the défendant urges with much earnestness that 
the verdict is clearly against the weight of évidence and should be 
set aside. Upon ail the issues on which counsel hâve presented their 
arguments for and against setting aside the verdict, I find there is 
conflicting testimony. I cannot say that the verdict was so clearly 
against the weight of évidence that in view of ail tlie conflicting tes- 
timony I ought to set the verdict aside. Within the rules of law, and 
within the scope of their duties, I think the jury had a right to find 
a verdict for the plaintiff. 

[1,2] The vital question before the court is: Were the damages 
excessive? The court should not set aside a verdict, unless it finds 
that the judgment of-the jury was unduly affected by sympathy, pas- 
sion, or préjudice, and that a verdict resulted which was clearly ex- 
cessive in view of ail the évidence. In a case where it appears that 
sympathy, passion, or préjudice has 'affected the resuit, a fédéral court 
sometimes orders that the verdict be set aside and a new trial grant- 
ed, unless the plaintiff allows judgment to be entered for same smaller 
amount, for which, in the opinion of the court, the verdict may be 
sustained. It then becomes the duty of the court to permit a verdict 
for the largest amount which the testimony will support. Southern 
Railway v. Bennett, 233 U. S. 80, 34 Sup. Ct. 566, 58 L. Ed. 860; 
Occidental Consol. Min. Co. v. Comstock Tunnel Co. (C. C.) 125 Ped. 
244; Yurkonis v. Delaware, L. & W. R. Co. (D. C.) 213 Fed. 537, 
538. 

[3] In the case at bar the évidence showed that certain parts of 
the pelvic girdle had been broken, and parts thereof are still out of 
position ; that there is a dislocation of bone in the région of the 
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sacrum, a considérable area o£ ansesthesia. in one of -the plaintiff's 
legs and atrophy in one of his legs ; and that the functional activities 
of his bladder are considerably impaired, subjecting him to great in- 
convenience and more or less humiliation. It is necessary at the prés- 
ent for the plaintiff to use a crutch. In the estimation of Dr. Thayer, 
the dean of the Maine Médical School, the plaintiff will never be able 
to résume his former occupation, and will never be able to do anything 
more than light work, "like keeping a peanut stand, or some such 
thing," as Dr. Thayer put it, and that the plaintifï will always suffer pain 
and inconvenience. There was considérable évidence to the contrary ; 
but for the purposes of this motion I must assume that the jury be- 
lieved the testimony adduced in behalf of the plaintiff, that they fol- 
lowed such évidence, and based their verdict upon it. Assuming this 
to be so, can the verdict be sustained ? During the trial I allowed the 
plaintiff to strip his back and legs, and show his injuries to the jury. 
There was évidence of extrême suffering on the part of the plaintiff. 
Such exhibition of the plaintiff, and the évidence of his suffering, I 
think, aroused the sympathy of the jury, and induced them to award 
for him a greater sum than the court can sustain. The court of Maine 
has said that there is no précise way by which the pecuniary compen- 
sation for pain can be estimated; that latitude in judgment must be 
allowed the tribunal which détermines it; but it is the duty of the 
court to say what should be regarded as the ultimate bounds, and to 
see that such bounds are not overstepped. Ramsdell v. Grady, 97 
Me. 322, 54 Atl. 763 ; O'Brien v. J. G. White & Co., 105 Me. 308, 
316, 74 Atl. 721. 

I expressly warned the jury to be careful in the matter of estima- 
tion of damages, if they should corne to that question. In spite of my 
instructions, I think they did exceed the limit of reason. But I must 
not underestimate the damages which the jury were justified in finding. 
The plaintiff was only 19 years old. The jury had the right to say 
that he may suffer permanent and painful injury for more than 40 
years. It is my conclusion, however, that this verdict should not be 
allowed tb stand for more than $15,000. Unless the plaintiff will 
remit ail over that sum, a new trial must be granted. The entry 
will be: 

Motion overruled, if within 30 days after the filing of this opinion 
the plaintiff remits ail of the verdict in excess of $15,000; otherwise, 
motion sustained, and new trial granted. 



BIRDSALL V. GERMAIÎjr CO. 

(District Court, S. D. New York. October 13, 1915.) 

Admiraltt <s=347 — Sxm in Peesonam — Validitt op Attachment. 

Under an admiralty rule of court, providing that process In personam 
may be a simple citation or "such a citation with a clause therein that 
if respondeut cannot be found his goods and chattels to the amount sued 
for be attached," the attachaient of property of a foreign corporation 
which maintains an oflice in the district in charge of one of its offlcers, 

<g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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who reslded there, and ■withdut any effort to make Personal service, i» 
invalld, and wlU be vacated. 

[Ed. Note.— For other cases, see Adiniralty, Cent. Dig. §§ 39G-403; Dec. 
Dlg. <g=:>47.] 

In Admiralty. Suit by Amos Birdsall, Jr., against the Germaia 
Company. On motion to vacate attachmeht. Motion sustained. 

Arthur Lovell, of New York City, for libelant. 

Ralph James M. Bullowa, of New York City, for respondent. 

AUGUSTUS N. HAND, District Judge. The respondent moves- 
to vacate an attachment levied in a proceeding against the respondent 
in personam under admiralty rule 9 of this court, which, so far as it 
is applicable to the matter now before the court, is as f oUows : 

"Process in personam maybe: (1) A simple citation in the nature of a sum- 
mons to appear and answer to the suit; (2) such a citation, wlth a clause 
therein that if the respondent cannot be found, his gooda and chattels to the 
amount sued for be attached. » * » " 

In the présent case it does not seem to be denied that the allégations- 
of the respondent's affidavits are true that the défendant (which is a 
Pennsylvania corporation) was doing business in the Southern dis- 
trict of New York, at an office there, at No. 61 Broadway, and that its 
vice président has his office at that number and résides in the district. 

It was held by Judge Adams, in the case of Shewan v. Hallenbeck 
(D. C.) 150 Fed. 231, which was a proceeding in admiralty by attach- 
ment, that it was an abuse of process for the libelant to attach the 
goods of a respondent without making any real efïort to find him and 
make personal service. In that case, the respondent was an individual ; 
but I cannot see the différence between an individual and a corpora- 
tion that has an established place of business within the district in 
charge of one of its ofîicers. The libelant attempts to avoid the déci- 
sion of Judge Adams in the case of Shewan v. Hallenbeck, supra, by 
insisting that the gênerai appearance which was entered on behalf of 
respondent cured ail defects of process, and cites the case of Atkins. 
v. Fibre Disintegrating Co., 18 Wall. 272, 21 L. Ed. 841, for this légal: 
proposition. 

It is undeniably true that a gênerai appearance (if the court has ju- 
risdiction of the subject-matter of the controversy) gives the court 
jurisdiction, and to that extent cures any defect of service; but I see 
no reason for holding that it validâtes an attachment, though the at- 
tachment was made to obtain jurisdiction in personam, if the attach- 
ment was improper, as in this particular case, because no real effort 
was made to serve the ofïicer. 

In the foregoing case of Atkins v. Disintegrating Co., the Suprême 
Court held that a suit in admiralty might be begun by attachmeht, and 
that the prohibition of the Judiciary Act of September 24, 1789 (1 Stat. 
73, c. 20), did not apply to suits in admiralty where the statute says 
(section 1 1) : 

"No civil suit shall be brought before either of said courts against an in- 
habitant of the United States, by any original process in any other district 
tlian that whereof he is an inhabltant, or in which he shall be found at the 
tlme of serving the writ" 
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In argument (18 Wall, at page 298, 21 L. Ed. 841), the court ad- 
verted to the fact that the respondent had entered a gênerai appear- 
ance and said: 

"This warranted the decree in personam for the amount adjudged to the 
Jlbelants." 

The court went on to say, however, that : 

"The stipulation for value was entered into subject to the motion to dls- 
-charge the property attached; the stipulation to be canceled if the motion 
prevalled. ♦ • • If tlie attachment clause was void for want of jurlsdic- 
tlon in the District Court to issue it, the seizure of the property was a tres- 
pass, and tlie stipulation a nullity, irrespective of the réservation which it 
contained." 

The question was not raised, as in the case at bar, whether the at- 
tachment was invalid because the respondent could be readily found 
in the district; but the question raised was: Had the court in ad- 
miralty, even after a gênerai appearance, any power to proceed in a 
district whereof it did not appear that the respondent was an inhabit- 
ant, or could be found, at the time of serving the writ? 

Under such circumstances, Mr. Justice Swayne says in his opinion 
that the gênerai appearance of the défendants "made their position 
just what it would hâve been if they had been brought in regularly 
by the service of process." And, of course, this is so. If the attach- 
ment was good, its value would not be impaired by the gênerai ap- 
pearance of the défendants ; if it was not good, its insufHciency would 
not be validated by the gênerai appearance. In other words, there is 
nothing in the case of Atkins v. Disintegrating Co., or in any other 
case that I hâve seen, which makes the sufficiency of an attachment 
affected by the filïng of a gênerai appearance. 

The court undoubtedly bas acquired jurisdiction of the Germain 
Company by the voluntary appearance of Mr. Bullowa as proctor in 
this suit; but the attachment should be vacated. 



FISCHER.r. STAK CO. 
WHEBLER STNDICATB, Inc., v. SAMB. 
CDistrict Court, S. D. New York. November 1, 1915.) 

Removal of Causes <S=»102— Pboceedings Afteb Removal— Remand. 

Where, after removal of a cause on the ground that it involves a fédéral 
question, the pleadings are so amended as to eliminate such question, and 
there is no other ground of jurisdiction, it is the duty of the court to re- 
mand, under Judicial Code (Act March 3, lOll, c. 231) § 37, 36 Stat. 1093 
(Comp. St. 1913, § 1019J, which requires such action if it shall appear 
"at any time" that the case does not involve a controversy properly with- 
In its jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 218- 
220, 223, 224 ; Dec. Dlg. <g=5l02.] 

In Equity. Suits by Harry C. Fischer and by the Wheeler Syndicale, 
Incorporated, against the Star Company. On motions by défendant to 

iS=3For other cases see same topic & KEY-NUMBER in ail Key-Numberea Dlgesta & Indexes 
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dismiss, and by complaînants to remand to state court. Motions to 
dismiss denied, and motions to remand granted. 

Kelley & Becker, of New York City, for plaintiffs. 
John T. Sturdevant, of New York City (Bainbridge Colby and David 
Gerber, both of New York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. Both of thèse suits were 
brought in the state court for infringement of a registered trade-mark, 
and were removed to the fédéral court becaUse a fédéral question was 
involved. Thereupon the complainants amended the bills, omitting ail 
mention of the registered trade-mark, and alleged unfair compétition. 
New the défendant moves to dismiss on the ground that no fédéral 
questions are involved, and the complainants move to remand on the 
same ground. 

Défendant urges that this court, having once acquired jurisdiction^ 
cannot be deprived of it by the amendment of the bills of complaint. 
I do not think this is so. If the court as a fédéral court bas jurisdic- 
tion of the suits, it must dispose of the issues; but such is not the 
case. There is no diversity of citizenship, nor is any fédéral question 
involved. Under such circumstances the following provision of sec- 
tion 37 of the Judicial Code requires that the cases should be re- 
manded : 

"If In any suit • * * removed front a state court * * * It shall 
appear * * * at any tlme * » * that sucli suit does not really and 
substantially Involve a dispute or eontrovérsy properly withln the jurlsdlc- 
tion of said District Court, * • * the said District Court shall proceed. 
no further therein, but shall » « ♦ remand it to the court from which it 
was removed." 

This is in accord with the décision of the Suprême Court in Texas 
Transportation Co. v. Seeligson, 122 U. S. 519, 7 Sup. Ct. 1261, 30 
L. Ed. 1150, and I find no case to the contrary, except Cassidy v. 
Atlanta Ry. (C. C.) 109 Fed. 673, and it does not seem to me in ac- 
cord with the statute or the foregoing décision of the Suprême Court. 

The case o£ Lawrence v. Southern Pacific Co. (C. C.) 180 Fed. 822, 
relied upon by the défendant, is not' in point. There Judge Chatfield 
dismissed the bill in a cause which was properly removed on the 
ground that there M'as lack of an indispensable party to the cause. 
The Suprême Court, upon a direct appeal from Judge Chatfield's déci- 
sion, dismissed the appeal upon the ground that no question of ju- 
risdiction of the trial court was involved, but only a question of gên- 
erai equity jurisdiction. 

The distinction to be drawn between the case relied upon by the 
défendant and the cause under considération is that hère it is made 
évident by the amended complaint that two causes are before this 
court which could never hâve been brought hère, since they involved 
neither persons nor subject-matter of which this court bas jurisdiction. 
A case like Lawrence v. Southern Pacific Co. could bave originally 
been brought in the fédéral court, and the removal was perfectly reg- 
ular. The difficulty was not with the jurisdiction of the court, but 
with the cause of action. 
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I may add that I can see no reason why this court sliould retain a 
case for disposition on the merits which under the pleadings does not 
involve persons or subject-matter of which it has gênerai jurisdiction 
because the pleadings at one stage indicated that such jurisdiction ex- 
isted. Such a course would impose a quite unnecessary burden upon 
this court, and enable, and indeed compel, it to deal vi^ith matters which 
are without its province and the purpose of the removal statute. In 
view of the foregoing considérations, it is unnecessary to pass upon 
the merits of the bills of complaint. 

The motions to dismiss should be denied, and the causes remanded 
to the State court 



J. H. WHITE MFG. CO. v. SHAPIRO. 
(District Court, S. D. New York. August 11, 1915.) 

COPTEIGHTS ©=39— SUBJECTS OP COPTKIGHT— CATALOGUE CONTAINING CUTS. 

An advertising catalogue, containing cuts of brass goods, consisting 
largely of trimmings for electric llght tixtures, may be protected by copy- 
riglit. 

[Ed. Note. — For otber cases, see Copyriglits, Cent Dig. § 7; Dec. Dig. 

<®=59.] 

In Equity. Suit by the J. H. White Manufacturing Company against 
Samuel Shapiro. On motion to dismiss bill. Motion sustained, with 
leave to amend. 

Arthur H. Serrell, of New York City, for complainant 
Munn & Munn, of New York City, for défendant. 

AUGUSTUS N. HAND, District Judge. Complainant copyrighted 
its catalogue of brass goods, which consisted principally of trimmings 
for electric light fixtures. Défendant is charged with copying in his 
catalogue several of the designs for thèse trimmings, and with thus in- 
fringing complainant's copyrighted catalogue. 

Défendant moves to dismiss the bill of complaint upon ground (f), 
among others, which is that the catalogue appears to be merely a trade 
list of articles of -gênerai merchandise, and as such not a proper subject 
for copyright protection under the law. In Da Prato Statuary Co. v. 
Giuliani Statuary Co. (C. C.) 189 Fed. 90, it was held that a catalogue 
containing illustration of articles for the décoration of churches might 
be copyrighted. A similar conclusion was reached by Judge Witmer in 
National Cloak & Suit Co. v. Kaufman (C. C.) 189 Fed. 215, in regard 
to a catalogue containing pictures of women's gowns manufactured by 
the complainant showing the latest f ashions. Mr. Justice Holmes in 
Bleistein v. Donaldson Lithographing Co., 188 U. S. 239, 23 Sup. Ct. 
298, 47 L. Ed. 460, speaking for the majority of the Suprême Court, 
sustained a copyright upon advertisements of a circus which were pic- 
torial illustrations of the performers. In the cases of Lamb v. Grand 
Rapids School Furniture Co. (C. C.) 39 Fed. 474, and J. L. Mott Iron 
Works V. Clow (C. C.) 72 Fed. 168, it was held that pictorial illustra- 

^sjFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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tions of furniture and artistic plumbing fixtures in a catalogue for use 
in advertising were not subjects of copyright. 

Thèse décisions certainly are not without much basis in reason ; but 
I cannot see that the distinction made by them in respect to catalogues 
for advertising is warranted by the strict language of the statute, and 
the case of Bleistein v. Donaldson Lithographing Co., supra, though 
concurred in by only seven Justices, with a dissent by Harlan and Mc- 
Kenna, JJ., is binding upon me, and tnakes it necessary to sustain the 
copyright upon this motion. Section 4952 of the Revised Statutes pro- 
vides that : 

"The author, Inventer, designer, or proprletor of any • • • engravlng, 
eut, print, or photograph or négative thereof, or of a palnting, drawing, 
• * • shall • * • hâve the sole Uberty of prlntlng, reprlnting, pub- 
llshing, » * » and vendlng the same." 

Neither the merit nor purpose of the print seems to be regarded by 
the language of the act. It is to be remembered that the défendant 
may make his own print of the original. He is only precluded from 
copying the complainant's illustration, as he is charged with having 
donc. If he has not done this, the suit cannot be sustained. If he has 
done so, the complainant may well say, in the language of Mr. Justice 
Holmes in the Bleistein Case, supra, at page 252 of 188 U. S., at page 
300 of 23 Sup. et. (47 L. Ed. 460) : 

"That thèse pictures had their worth and their success Is sufflciently shown 
by the désire to reproduce them without regard to the platotiffs' rlghts." 

The complainant can doubtless amend its bill of complaint, so as to 
obviate the technical objections (b), (c), and (d), and the bill will then 
State a good cause of action. The objection (e), that the complainant 
has not'filed a copy of its catalogue, is now cured. 

Upon the case as it stands, the motion to dismiss should be granted 
on thèse grounds, and denied as to the ground (f), which I hâve dis- 
cubsed, unless the complainant shall file an amended bill of complaint 
within 20 days. 



THE DWINSK. 

THE ENEKGETIO. 

(District Court, S. D. New York. August 9, 1£>15.) 

Admiealty <s=>124 — Ailowancb of Docket B^e. 

Under the provision of Rev. St. § 824 (Comp. St 1913, § 1378), allow- 
Ing a docket fee of $20 "on a final hearing In equity and admlralty," 
such fee is not allowable on the entry of a decree In admlralty by consent 
of parties, without the submission of any question of law or fact to the 
court. 

[Ed. Note. — For other cases, see Admlralty, Cent Dig. §§ 836-857 ; Dec. 
Dig. ®=>124.] 

In Admiralty. Suit by Bernard McLain against the steamship 
Dwinsk and steam tug Energetic. On appeal from blerk's taxation 
of costs. Sustained. 

^=)For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Hyland & Zabriskie, of New York City, for libelant. 

Ralph J. M. Bullowa, of New York City, for claimant Dwinsk. 

_ AUGUSTUS N. HAND, District Judge. Section 824 of the Re- 
vised Statutes allows "on a final hearing in equity and admiralty, 
a docket fee of twenty (20) dollars. * * * " In this case, by 
consent, an interlocutory decree in admiralty was entered, and the 
damages for a collision afterwards agreed upon. There was no proof 
offered of any kind. I think the case falls within the principles laid 
down by Mr. Justice Blatchford in the case of Wooster v. Handy 
(C. C.) 23 Fed. 49. The test he adopted was practically that the hear- 
ing must be upon the merits, and that the decree must not follow as 
a rriatter of course. To quote his language on page 56 of the above 
case : 

" 'A final hearing In equity or admiralty,* within the meanlng of section 
824, • » • must be a hearing of the cause on its merits ; that is, a sub- 
mission of it to the court in such shape as the parties choose to give it, with 
a view to a détermination whether the plaintifC or libelant bas made out the 
case stated by him in his Mil or libel as the ground for the permanent relief 
which his pleading seeks, on such proofs as the parties place before the 
court, be the case one of pro confesse, or bill or libel and answer, or plead- 
ings alone, or pleadings and proofs. Nor does it detract from the force of 
this conclusion that what is called an interlocutory decree, as distingulshed 
from a final decree, Is often entered as the resuit of a décision on a final 
hearing." 

Judge Adams reached the same conclusion in the case of Merritt 
& Chapman Derrick & Wrecking Co. v. Catskill & N. Y. Steamboat 
Co., 112 Fed. 442, where he said: 

"This has been construed to mean that any final détermination of the case 
by the court on its merits is a final hearing, carrying a docket fee. * * * 
It would be requislte that a bill should be decreed by the court after au éx- 
amination to détermine whether the facts entitled the complainant to the 
relief demanded." 

Judge Townsend in the case of Kaempfer v. Taylor, in the Circuit 
Court for Connecticut, 78 Fed. 795, enuncïated the same doctrine, as 
did Mr. Justice Brown in Cleaver v. Traders' Insurance Co. (C. C.> 
40 Fed. at page 864. In the case of Coy v. Perkins (C. C.) 13 Fed. 
111, Mr. Justice Gray and Judge Lowell, in the First circuit said: 

"We are of opinion that upon the face of the statute the intention of the 
Législature is manifest that it is only where some question of law or fact, 
involved in or leading to the final disposition actually made of the case, has 
been submitted, or at least presented to the considération of the court, that 
there eau be said to bave been a final hearing which warrants the taxation of 
a solicitor's or proctor's fee of $20. ♦ • • " 

Under thèse authorities, I think the docket fee cannot be allowed in 
this case, because the decree was entered as a matter of course upon 
consent of the parties, and not by reason of the submission of any 
question of law or fact to this court. 

The ruling of the clerk in taxation of costs is sustained accordingly. 
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0. F. STROMEYER CO. T. ALDRIOH. 

(Wstrict Ck)urt, S. D. New York. August 5, 1915.) 

Abatement and Revival <S=»73— Death of Défendant— Revivax Against 
foeeign executors. 

A suit In a fédéral court cannot be revived against the foreign execu- 
tors of a deceased défendant, who are not authorized by tbe laws of tbe 
State of tbeir appointment and résidence to sue or be sued beyond ita 
own jurisdiction. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
403^11, 417-428 ; Dec. Dig. ®=73.] 

At Law. Action by the G. F. Stromeyer Company against Nelson 
W. Aldrich. On motion by plaintiff to revive against executors of de- 
fendant. Motion denied. 

John Delahunty, of New York City, for plaintifif. 
Byrne & Cutcheon, of New York City, appearing specially to call 
attention to lack of jurisdiction. 

AUGUSTUS N. HAND, District Judge. This action is upon a con- 
tract. The défendant, a citizen of Rhode Island, died after service of 
the summons and complaint upon him, and letters testamentary iipon 
his estate were granted by the probate court in Rhode Island. The 
plaintiff now seeks to revive the action against his executors, who are 
citizens and résidents of Rhode Island, hâve no assets of the estate 
within the state of New York, and hâve never been served with notice 
of this application. The motion must be denied. 

If the executors had received letters from a surçogate of New York, 
they could be brought in as parties irrespective of any question of their 
citizenship. R. S. § 955 (Comp. St. 1913, § 1592); Clarke v. Mathew- 
son, 12 Pet, 164, 9 L. Ed. 1041. If the court, however, has no jurisdic- 
tion of the executors because they are not qualified to sue or be sued 
hère, there can be no revivor. It is not shown that they are so qualified 
under the laws of Rhode Island and they would not be at common law. 
Section 1836a of the New York Code of Civil Procédure does not ap- 
ply, I think, to cases where the foreign state does not authorize execu- 
tors to sue or be sued beyond its borders. Before the enactment of sec- 
tion 1836a, supra, there could be no revivor in the New York courts 
against foreign executors. McGrath v. Weiller, 98 App. Div. 291, 90 
N. Y. Supp. 420. The cases of Filer & Stowell Co. v. Rainey (C. C.) 
120 Fed. 718, and Lawrence v. Southern Pacific Co. (C. C.) 177 Fed. 
547, are in accord with the views I hâve expressed. The légal princi- 
ples involved are fully discussed by Judge Learned Hand in the récent 
case of Thorburn v. Gates (D. C.) 225 Fed. 613, and lead to the same 
resuit. 

<g=aFor other cases see same toplc & KEY-NUMBER In ail Key-Numbere4 Dlgests & Indexes 
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McDUFFIB et al. v. UNITED STATES. 
(Circuit Court of Appeals, Flfth Circuit. November 30, 1915.) 

No. 2773 

1. Criminal Law <ê=»697— Teial— EtTLiNGs ON Admission of Evidence— Ex- 

ceptions. 

Exceptions to rulings on the admission of évidence In a criminal case, 
talien after the évidence has been ciosed on both sides, are too late. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. §§ 1645-1650; 
Dec. Dig. <S=>697.] 

2. Criminal Law (g=>670— Triai^Evidencb. 

The exclusion by the court in a criminal case of ail of the books, checks, 
letters, and other papers pertalnlng to a business, offered by défendants 
■ in a mass, wlthout speclfylng any part which might be material, held not 
error. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dlg. §§ 757, 1593- 
1596; Dec. Dlg. ®=>670. 

In Error to the United States District Court for the Northern Dis- 
trict of Texas ; Edward R. Meek, Judge. 

Criminal prosecution by the United States against R. H. McDuffie 
and W. C. Lowery. Judgment of conviction, and défendants bring er- 
ror. Affirmed. 

C. W. Nugent, of Conroe, Tex., and John W. Pope, of Dallas, Tex., 
for plaintiffs in error. 

James C. Wilson, U. S. Atty., and Wm. E. Allen, Asst U. S. Atty., 
both of Dallas, Tex. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

PARDEE, Circuit Judge. The plaintiffs in error were charged by 
indictment with misuse of the mails in connection .with a scheme to 
defraud, in violation of section 215 of the Criminal Code of the United 
States. Act March 4, 1909, c. 321, 35 Stat 1130 (Comp. St. 1913, § 
10385). The indictment contains four counts, the plan or scheme in 
ail being substantially the same. The first two charge that by the 
scheme in question the défendants intended to secure consignments of 
produce without paying therefor. In the third and fourth it is charged 
that in the manner alleged the défendants intended to charge and col- 
lect an unearned brokerage from their consignors, and instead of sell- 
ing the produce of those they represented to bona fide purchasers at 
the best obtainable price, that they would sell same to themselves un- 
der another name as purchaser, at the lowest price the consignors could 
be induced to accept for such produce. 

The scheme to effect the above objects was that défendants would 
represent themselves to be engaged in the commission or brokerage busi- 
ness under the firm name of McDuffie & Lowery, as marketing agents 
for growers and shippers of fruit and produce, and that in this man- 
ner they would induce shippers to consign to them quantities of such 
commodities to be sold by said McDuffie & Lowery for the benefit of 

€=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
227 F.— 61 
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such shippers, in Dallas and surrounding territory; that they would 
engage in the jobbing business under the names of R. E. Rife and 
Rife Produce Company, at Dallas and Waxahachie, Tex., and when 
produce was received by them as brokers they would prétend to sell 
same to R. E. Rife or the Rife Produce Company, which was but an- 
other désignation for the same concern, conducted by McDuffie & 
Lowery; and that by means of thèse fictitious trade-names they 
would be enabled to conceal their identity and liability from the ship- 
pers and to secure the produce of their principals and convert same to 
their use without paying therefor. Secondly, in other instances, they 
would prétend to sell such produce at the best obtainable price, and 
would represent that it had been sold to R. E. Rife or Rife Produce 
Company, supposedly an independent concern, whereupon they would 
charge a brokerage of $10 per car for selling to themselves, and, rep- 
resenting themselves and the shippers, would secure such produce at 
the lowest price for which it could be had, without regard to the inter- 
est of their principals. 

On the trial both défendants were found guilty upon ail four of the 
indictments, and sentences foUowed to each of three years in the pen- 
itentiary. The case is brought for review to this court on three as- 
signments of error, as foUows : 

" (1) The court erred in refuslng défendant R. H. McDuffie the right to 
testify In détail as to how he treated the flrm known as the Kife Produce 
Company or R. E. Bife, when the défendants, R. H. McDuffle and W. C. Low- 
ery, would sell produce to R. Eu Rife and the Rife Produce Company. That 
the court erred in restrictlng the scope of défendants' testimony relative to hls 
transactions with R. E. Rife and the Rife Produce Company, because there 
is no direct testimony in the record which shoWs that the défendants formed 
the Bife Produce Company or used the said R. E. Rife for the purpose of 
defrauding, and that to hâve legally convicted them upon the charges in the 
indictment the government was compelled or would be compelled to show that 
the manner and trend of ail the transactions with R, E. Rife and the 
Bife Produce Comp'any by évidence would lead to the irrésistible conclusion 
of their gullt, and, that belng true, then thë défendants were entitled to tes- 
tify as to ail transactions they had with B. E. Rife and the Rife Producè 
Company, as alleged tn the indictment. . 

" (2) The court erred in permitting any testimony whatsoever to be present- 
ed to the jury In connection with the A. C. Qulgg transaction with défend- 
ants, R. H. McDuffle and W. C. Lowery, because the testimony as shown by 
the records discloses the fact that ail the transactions which led up to the 
securlng and obtalning of and from A. C. Quigg certain potatœs as alleged 
In the indictment were contracted for and secured before the formation ot 
the Bife Produce Company and before the employment of R. E. Bife by the 
défendants. That the court erred in permitting the government, over the ob- 
jection of défendants, to go Into and lay before the jury the A. O. Qulgg trans- 
action with the défendants in détail, because the records show and did show, 
at the time counsel for défendants objected to the introduction of the Qulgg 
transaction as testimony, that whatever thlng of value had been secured of 
and from A. C. Quigg was done so by contract entered into by the défend- 
ants and A. 0. Qulgg long prior to the establishment of the so-calléd artifice 
and scheme to detraud, as alleged by the government in the indictment. 

" (3) The court erred tn falling to instruct the jury on the allowlng of 
clrcumstantial évidence, there being no direct évidence of the formation ot 
any scheme and artifice to defraud by elthèr of the défendants, because this 
matter was called to the court's attention and a spécial request made of the 
court, and requested of the court before he delivered his charge to the jury, 
such spécial request and such spécial charge belng in writing." 
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On page 386 et seq. of the transcript we find the plaintiff in error 
McDuffie testified in détail with regard to a certain car 1948, said to 
hâve been handled by R. E. Rif e, as follows : 

"Mr. Nugent: Now, Mr. McDuftie, I want you to state to thls Jury now 
whether or net, In the handling of this car 1948 through Rlfe, you treated 
Bife in that matter the same or différent from the way you treated your 
other customers with référence to rebates, guaranteed priées, etc. A. Treat- 
ed him the saine. 

"Mr.Wilson: That Is a conclusion ; call for the facts What was the rela- 
tion? 

"The Court: I sustain the objection for this reason: That It would iiy 
volve enlarging the scope of this investigation too much. 

"Mr. Nugent: Will the court permit us at this juncture to respectfullf 
take a bill? 

"The Court: Tes. 

"Mr. Nugent: We except 

"The Court: The bill will be qualifled by the statement of the conrt that 
the necessary effect of permltting the question propounded to be answered — 
the question itself involves a conclusion on the part of the witness — would 
be that the scope of the investigation would be enlarged thereby, because the 
government would be permltted to go into an investigation of how the wit- 
ness on the stand treated each of the purchasers of commodlties, or the na- 
ture of hia transactions; and therefore the question is excluded on the 
ground that the scope of the inquiry would be so enlarged, and on the further 
ground that it involves a conclusion of the witness, and, further, that the 
détermination of that fact may be better ascertained from ail the facts and 
circumstances surrounding the transaction rather than from the witness' 
statement of a conclusion." 

The judge's reasons for his ruling are sound. 

Again we find, while the same witness was on the stand, the gov- 
ernment without objection offered in évidence certain exhibits found 
in the transcript; whereupon: 

"Mr. Nugent: Mr. McDuffie has already Identifled thèse books, records, 
and various cheeks aggregating about $168,000. We désire now to state that 
we ofCer thèse to the jury and to your honor — this entire mass of testimony 
in thèse books, vouchers and cheeks, of every klnd. 

"The Court : Of course, if they are offered, they become a part of the rec- 
ord of this case. I would hâte to hâve to go into that évidence as to what 
they contain. I don't want just an omnibus oiïering of ail the books and 
everything, without deflnite testimony or explanation in regard to them. It 
will be a very expensive matter for one having to appeal, if such a thing 
should be done in this case, if such a thing should occur, to take up that as 
a part of the record. 

"Mr. Nugent : We feel it is due our client in this case, to be absolutely f air 
with the court. 

"The Court: I don't consider that fair. 

"Mr. Nugent: We désire to state that ail thèse books and vouchers and 
records of every kind are submitted to the government's counsel for examina- 
tion. 

"Mr. Wilson: If they want to point out any partlcular part, they may 
do so; but they can't show anything — 

"Tbfe Court: The court and the jury of course will not go into that évi- 
dence in the absence of évidence tending to explain or elucidate them. I 
would not undertake, and I would not permit the jury, in the absence of 
explanatory évidence, and the admission of thèse books in évidence, even If 
the jury should call for them in some part or portion that had not been 
theretofore explalned by oral évidence on the wltuess stand; It would not 
tend to clarify but to confuse. 

"Mr. Nugent: I would like to say, at least in my own défense in the matter, 
this, your honor: That we hâve absolutely nothlng in the record of thèse 
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boys to conceal, and we want to say to your honor that we are perfectly wîll- 
ing for your honor and the jury to see anythlng that we hâve hère, and I 
tender It now to your honor and to the government's counsel — anythlng con- 
nected with thèse boys, in any shape, manner, or form. We do that we as- 
sure your honor in the very best of faith. 

"The Court: It Is qulte beyond the physical capacity of the court to in- 
qulre.concemlng ail thèse checks, account books, mémorandum or cash books, 
or bank books, beyond the scope of the examination of the witness on the 
witness stand. I understand the spirlt of the offer ; that I may not be mis- 
understood, I say I understand the spirlt In whlch the offer is made. I 
simply indicate or state the attitude of the court and jury, in the matter 
of accépting the otter. 

"Mr. Nugent; I assure the court I am actlng in the hlghest conception of 
my duty to the court, actlng In the very best faith." 

To this ruling no exception appears to hâve been reserved at the 
time, but after the évidence was closed on both sides v/e find the fol- 
lowing: 

"Both sldes closed. 

"Be it further remembered that upon the trial of this cause, and while 
the witness K. H MaDufBe was upon the stand, testifyùig orally on behalf 
of the défendants, counsel for the défendant propounded to him the following 
question : Q. Now, Mr. McDuffle, I want you to state to this jury whetUer 
or not, in the handling of this car No. 1948 through Elfe, you treated Rife in 
that manner the same or différent f rom the way you treated your other cus- 
tomers with référence to rebates, guaranteed prices, eteî A, Treated him the 
same. 

"Mr. Wilson: That is a conclusion; call for the facts. What was the re- 
lation? 

"The Court : I sustain the objection for this reason : It would involve eu- 
larging the scope of this investigation too much. 

"Mr. Nugent: Will the court permit us at this juncture to respectfully 
take a bill? 

"The Court: Tes. 

"Mr. Nugent: We except. 

"The Court: The blU will be qualified by the statement of the court that 
the necessary efCect of permitting the question propounded to be answered 
(the question itself involves a conclusion on the part of the witness) would 
be that the scope of the investigation would be enlarged thereby, because 
the government would be permitted to go into the investigation of how the 
witness now on the stand treated each of the purchasers of commodities 
and the nature of his transactions with them. The question, therefore, is 
excluded on the ground that the scope of the inquiry would be so enlarged, 
and on the further ground that it involves the conclusion of the witness, and, 
further, that the détermination of that fact may be better ascertained from 
ail the facts and circunistances surroundlug the transaction rather than from 
the witness' statement of conclusion, to which action of the court the de- 
fendants then and there excepted and still except. 

"Be it further remembered that while W. C. Lowery, one of the défendants 
in this cause, was upon the stand, and after he had testifled that long prior 
to February 1, 1914, he was in the state of Idaho, and that he had met A. 
0. Quigg, and during the m'onth of November, 1913, had an agreement and 
understanding with A. C. Qulgg, by which he and R. H. McDuffle did obtaln 
of and from A. C. Quigg, certain potatoes to be handled by the firm of Mc- 
Duffle & Lowery of Dallas, Tex., the following was propounded to the sald 
W, C. Lowery by the district attorney: Q. That understanding — who made 
that understanding and agreement V A. We had to arrive at — 

"Mr. Pope : I want to object to any question in connection with the Quigg 
matter for this reason: The testlmony of this witness has for the first time 
in this case disclosed, or it has been disclosed for the first time, that this 
scheme and artifice charged in the Indictment was formed, as far as the 
testlmony hère is concemed, was formed about February 1, 1914. The wit- 



m'dUFFÏE V. UNITED STATES 965 

ness bas testifled that he made a contract or agreement with Quigg to ship 
cars prier to that date, and the governnient, we take It, Is not entitled to 
question him as to the Quigg matter, unless they flrst establish by compétent 
testlmony that the schéma or artifice was devised or formed to defraud be- 
fore that agreement was made, and that scheme or artifice was used, and 
in use of it they had defrauded some one. 

"The Court: I overrule the objection; go ahead. 

"Mr. Pope : We would like to hâve our bill. 

'The Court: ïou may hâve your bill. The court raies that, even though 
It was not part of the alleged scheme and artifice to defraud, which is al- 
leged to hâve been devised, and is not at ail pertinent to one of thèse, it 
would still be material, and the bill will show. It is materlal and compétent 
to show and reflect, if It did reflect, on the purpose of the défendants in do- 
ing what is alleged to hâve been done, if doue by them. Go ahead. 

"To which action défendants excepted and stlU except." 

[1] Exceptions taken to the ruling on the admission of évidence 
would seem to corne too late after the évidence had been admitted prac- 
tically without objection and the évidence closed on both sides. 

[2] But, aside from this, we find no merits in the said assignments 
of error, because there was direct testimony in the record showlng 
that the défendants formed the Rife Produce Company and used the 
said R. E. Rife for-the purpose of defrauding, and the ruUng of the 
court in this regard, giving the fullest effect that could be claimed, 
was the excluding of évidence oflfered in a mass of books, letters, 
checks, papers and documents, without specifying the particular ones 
that might possibly be material, ail of which would embarrass the 
court and jury in the regular procédure in the case. Its exclusion, 
because offered in a mass and not offered separately, did not deny 
the défendants the right to offer separately and specifically any par- 
ticular évidence that they deemed material. 

The Quigg transaction was testified to at great length without any 
objection noted, and we find no motion to strike out évidence, no de- 
murrer to the indictment, nor motion for an instructed verdict on the 
second count. 

The third assignment of error is not well taken, because the charge 
given by the judge is not included in the bill of exceptions, and non 
constat the point in regard to circumstantial évidence was therein suf- 
ficiently covered. Beside this, the proposition submitted in, this par- 
ticular was properly refused, because the évidence showing the forma- 
tion of the scheme and artifice to defraud charged in the indictment 
was not wholly circumstantial, and the charge requested would hâve 
tended rather to mislead than enlighten the jury. 

Judgment affirmed. 
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ALPHA POETLAND CEMENT CO. et al. v. SHIRK. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 

Nos. 2216, 2260. 

1. Vendoe and Purchaser <S=130 — Performance of Contract — Marketable 

TiTLE. 

The fact that an abstract of tltle shows a chain of conveyances under 
which a vendor clalms, extendlng back a sufticient tlme to give tltle by 
prescription, does not make the tltle so shovvn a marketable one ; lapse 
of time belng only one of the éléments necessary to give tltle by pre- 
scription. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
245-247; Dec. Dlg. <®=»130. 

Marketable tltle, see note to New York Life Ins. Co. v. Lord, 40 C. 
G. A. 592.] 

2. Vendor and Purchaser <g=>112 — Performance oï Contract — Partial 

Failure of Title. 

Under a contract for the sale and conveyance by good and marketable 
title of tracts of minerai land to be used together for the purposes ol a 
cément plant, failure in tltle to any materlal part of the land releases 
the purchaser from the obligation of the coutract. , 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
199, 200; Dec. Dig. <S=112.] 

8. Vendor and Purchaser <S=130 — Performance of Contract — Merchant- 
ABLB Title. 

An équitable title is not a merchantable title as between vendor and 
purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §| 
245-247; Dec. Dlg. <S=>130.] 

4. Vendor and Purchaser <S=113 — Contract for Sale of Stone Land — 
Représentations as to Quantity and Qualitt of Deposit. 

Examinatlon by the purchaser of land contalning a llmestone deposit 
under a contract for its sale and purchase for the purpose of establishlng 
Portland cément works JielA such as contemplated by the contract, and 
to hâve demonstrated that the land did not contain the quantlty and 
quality of llmestone required by the contract to blnd the purchaser to com- 
plète the purchase. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
201 ; Dec. Dig. ®=5ll3.] 

Appeal from the District Court of tlie United States for the Dis- 
trict of Indiana; Albert B. Andersen, Judge. 

Suit in equity by the Alpha Portland Cément Company and Fannie 
B. Gerstell, as administratrix, against Elbert Walker Shirk, with cross- 
bill by défendant. From a decree dismissing both bill and croSs-bill, 
both parties appeal. Affirmed on defendant's appeal, and reversée! 
on complainants' appeal. 

See, also, 210 Fed. 223. 

Appellants flled their bill sceking to establish and foreclose a vendee's lien 
' against certain premises sltuate in IL<awrence and Jackson counties, Ind., con- 
stitutlng a cernent mauufacturlng plant, but not then in opération. The bill 
allèges that, Influenced by représentations as to the tltle and materlal condi- 
tions of sald premises as suitable for the purpose of a cernent manufacturlng 
plant, appellants, through the indlvidiial appellant's décèdent, one A. F. Ger- 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numtered Dlgests & Indexe» 
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stell, entered into n contra et in writlng, dated December 18, 1911, to purchase 
said plant for tbe sum of $450,000 from appellee, who represented himself as- 
the owner thereof. By the terms of the contract appellants were to pay 
$25,000 dowu and the halanee as therein provided. The property In Lawrence 
county, appellee claimed, consisted of 312 acres containing limestone, and that. 
In Jackson county consisting of 30 acres, more or less, containing shale — both 
limestone and shale being required in the manufacture of Portland cément. 
The balance of the plant contracted for consisted of ail the Implements, ma- 
chinery, and appartenances of every description used In connection with the 
opération of a cernent factory. The contract also covered ail desired existing 
contracts inuring to the benefit of appellants, not Including claims for moaeys 
or damages. The foregoing property was to be free from ail liens, claims, or 
incumbrances of any kind whatsoever arising either in law or equity. Gerstell 
was therein given time until Mareh 1, 1912, to examine title and contents 
of the said lands to ascertain whether appellee's title was good and mer- 
chantable, and whether the limestone was of the quality, conditions, and es- 
tent thereinafter set out. 

Clause 7 of the contract, so far as materlal hère, reads as foUows, viz. : 
"It is also understood and agrecd between the parties that unless the tract of 
land in Jackson county, Ind., described in paragraph 2 above named, shall 
contain a deposit of shale suifable for the manufacture of cernent, sufficient 
to supply thé requisite amount of shale for a cernent mUl with a capacity of 
2,000 barrels of cernent per day for a period of 50 yeara ; and unl'ess the qual- 
ity of limestone deposit contained on the land named in paragraph 1 above 
shall average at least 90 per cent, carbonate of lime, and unless the strata; 
of dolomite or magnesia stone contained in said stone deposit shall together 
average an aggregate thlckness of less than 3 feet, and unless the burden of 
clay or material lylng above the limestone shall average in height not over 
8 per cent of the total height of the quarry from the présent bottom level 
thereof to the extrême upper surface of the land, and unless the limestone 
is approximately coextensive In area with ail that portion of said premises 
which liés on a level above the présent bottom of the présent quarry as it now 
exists, the party of the second part may, at his option, by written notice to- 
said ârst party, statlng wherein the premises fail to meet the requirement» 
in this paragraph 7 contained, but only at any time before March 1, 1912, 
refuse to accept the property named in this agreement and the sum of $25,000' 
shall thereupon be repald by said first party to said second party. it is 
understood that the character and extent of the formation of the limestone 
is to be determined by drilling, that the cost of said drilling is to be paid by 
the party of the second part, and that the party of the flrst part agrées to 
permit the party of the second part, his agents and représentatives, to go 
upon the premises at any time, and at ail tiraes, up to March 1, 1912, for the 
purpose of inspecting the same or any of the property located thereon, and 
for making drillings thereon. It is understood, however, that the party of 
the first part Is entitled to be notified of such drilling, so that he may inspect 
ail the cores and materials removed from ail the drlllings and take samples 
thereof. And the party of the first part hereby covenants and agrées, upon 
payment to him of the considération hereinbefore named, to convey the prop- 
erty described in paragraphs 1 and 2 hereof, t« the party of the second part, 
in fee simple, clear of ail incumbrances whatsoever, by a good and suflScient 
warranty deed, and also to exécute such bills of sale or other conveyances or 
assignments of the Personal property named In paragraphs 3 and 4 hereof 
as the said second party shall reasonably require. The party of the flrst 
part is to furnish to the party of the second part, wlthin 10 days from the date 
hereof, good and sufficient abstracts of the title to the lands hereinbefore 
named, at his own expense, brought down to date, which shall show a good 
and merchantable title in the party of the flrst part." 

Gerstell, it Is further stipulated, promised, subject to the foregoing agree- 
ment, that if the title to the property, real and Personal, was in appellee 
free and clear of ail incumbrances whatsoever, he would complète the payment 
of the purchase prlce. On such payments being made, appellee agreed to de- 
llver to Gerstell good and sufficient deeds, bills of sale, and assignments of 
said property. In case of material defects or objections to the title to the 
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said lands, appellee had 60 days to cure the same after vTrltten notice thereof. 
If thèse were not cured In 60 days, Gerstell miiEfht elect to take the title as 
it was, or require repayment of the $25,000 and reimbursement for reason- 
able expenses incurred in the inspection and examinatlon of the property and 
the title thereto, whereupon appellee should be released from liabllity under 
the contract. Time was made the essence of the contract. Provision was 
aJso made for the forfelture of the $25,000 in case Gerstell tailed to carry 
out his payments as agreed. 

The said bill thereupou allèges that Gerstell, actlng for corporation appel- 
lant, paid the $25,000 in pursuance of the contract "on account of the purchase 
price of said land" ; that appellee fumished abstracts of title, but that thèse 
did not show good and merchantable title to said lands in blmself ; that an 
examination of the record title, in addition to what was shown by the ab- 
stracts, made at large expense and in varions places, disclosed that appellee 
did not hâve good and merchantable titles to said lands free from ail liens 
and incumbrances, or that the same aggregated 312 acres in Lawrence county, 
but only 267.45 acres, or that the said shale tract aggregated 30 acres, but 
only 26 acres ; that by reason lOf the fact that, at the time of the conveyance 
to It of a portion of said promises, one of the parties, through whom the title 
thereto came belng a forelgn corporation, viz., the Midland Poitland Cernent 
Company, had not complied with the Indlanalaw authorizing it to do busi- 
ness or own real estate In that state, the title to said portion had eseheated ; 
that certain other portions of said land did not appear to hâve been prop- 
erly conveyed from the government, for the reason that the patent was not 
properly executed; that the title to a portion thereof derived through ona 
Wm, Humston, is at best only an équitable title ; that certain preferred stock- 
holders of the Midland Portland Cément Company, through whom appellee's 
title cornes, bave outstanding liens of record against said Lawrence county 
lands; that as to a portion of said lands, there appears of record doubt as 
to whether one John Borland, through whom appellee claims, conveyed a good 
title by his deed to one Mallott; that the title to a 16-foot strip along the 
western boundary of a certain 19.S-aere tract of said land, excepted from the 
conveyance by one Day to one Glover, was still outstanding in Elizabeth Day ; 
that the title to a portion of said premises cornes through one John Borland, 
who devised it to Matthew Borland, who never conveyed it ; that the record 
shows that the several lots or tracts of said land .were mortgaged by one 
Richard Evans to the state of Indiana, and later conveyed by the state of 
Indlana to William M. Humston through partition proceedlngs of whose land 
appellee claims, but no record appears of conveyance of the fee by Evans; 
that there exlsts in favor of certain Rariden heirs an expressly reserved ven- 
dor's lien taten as an Indemnlty on May 31, 1906, against liens resting upon 
lands taken In part payment of the purchase price of said premises by the 
United States Cernent Company, through whom appellee claims title, whlch 
liens are not shown to be released of record; that the sale of said premises, 
except the Rariden tract, by the Midland Portland Cément Company to the 
United States Cernent Company in May, 1904, was made without the consent 
of owners of 3,435% shares of the common stock of the company, giving their 
names; that the sale was InefCective against such stockholders, said sale be- 
lng an attempted dissolution of said company and illégal; that one Walls, 
wife of H. H. Walls, bas a one-third interest in certain of the tracts of land 
covered by the contract, not having joined her husband in his deed as trustée 
to one Frank Day, dated March 17, 1892, no cestui que trust belng disclosed, 
whereby It is charged Walls indlvldually owned said premises; that said 
Jackson county land was the property of one James Hamilton, who devised 
the same to his children ; the will was probated, but no executor was appolnt- 
ed; it was not shown of record that his widow's rights hâve been released 
in said premises, she having a statutory right to one-thlrd thereof on renounc- 
ing the terms of the will ; that there was outstanding on said Jackson county 
land a mortgage to secure $4,000, given by the United States Cément Company 
to one Andrew F. Kobertson on February 5, 1909 ; that there was no means 
of access to said Jackson county lands ; that one Robertson, who conveyed 
said Jackson county lands to appellee's predecessors in title reserved and still 
held the right to ail the growing timber on said laud, of whith there is a large 
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amonnt, and to enter thereon for the purpose of removing It. For ail of 
which reasons, the bill allèges, the appellee had not a good and merchantable 
tltle, free from ail liens and incuinbrances, to said preniises covered by said 
contract; that appellee waived his right to correct the title to said land, 
and agreed to refiind said $25,000 aud expenses, but has failed ta do so. 

Appellee, by way of answer to appellants' objections to said tltle, admita 
that the Lawrence county tract contalns only 267.45 acres, but insists that 
fact is immaterial, since the contract covers the cernent plant by références 
to other conveyances, etc., and that the same is substantially true of the Jack- 
son county land; charges that the Midland Portland Cément Company had 
the right under the statute of Indiana to own land for purposes of its busi- 
ness and to convey the same, and dénies that title to said land escheated ; 
allèges more than 20, and in some instances more than 80 years' adverse 
possession of said Lawrence county lands under said alleged détective United 
States patent ; that he and his grantors hâve been in open and adverse posses- 
sion of the Humston tracts since the year 1816. The answer dénies that he 
was bound by the terms of his purchase to protect or pay any lien of said 
preferred stockholders of said Midland Portland Cernent Company, or that 
thèy held a lien ; charges that the same were eut ofC by mortgage f oreclosure -^ 
that appellants can protect themselves as to the balance due upon thèse al- 
leged liens out of the balance due on the présent contract ; that "défendant 
is now and always has been ready and wllling that said unpaid purchase 
money to the amount necessary may be applied by plaintiffs to the satisfac- 
tion of said lien" ; that the apparent outstanding title in John Borland grew 
out of a mistake in description ; that he was about to procure a deed for said 
16-foot strip when appellants notifled him they would not take the title, Ir- 
respective of said strip ; that he now owns said strip, and is ready to con- 
vey it to appellants; that he and those through whom he claims hâve beea 
in open and notorious adverse possession of that part of said premlses ae- 
qulred through Thomas J. Francis and William C. Mitchell ever since the 
year 1852, and that Matthew Borland never had possession thereof, or of 
any part of It; that the apparent outstanding tltle in Richard Evans grew 
out of a mlsdescriptîon ; that appellee's title came through. Humston, who, 
in 1837, was in possession; that Lavinia Humston took possession of said 
promises under partition decree in 1872, and so remalned until 1882, when 
she conveyed to one under whom appellee claims by mesne conveyances, and 
that those under whom he claims hâve had open and adverse possession there- 
of for more than 40 years; that appellee admits the facts of the Eariden 
vendee's lien, but that appellants are fuUy protected by the balance of $425,000 
due on the contract, which he Is ready and willing to hâve appUed to ex- 
tinguish those llabilities ; that the mortgage to the Security Trust Company 
of Indianapolis, on January 1, 1902, to secure $500,000 bonds, by the Mid- 
land Portland Cément Company, was foreelosed, and appellee acquired title 
by purchase at that sale, and not exelusively through purchase from the 
Midland Portland Cernent Company's deed ; dénies that the widow of H. H. 
Walls has any interest in said premlses ; says that he has procured a deed 
from her; that he could hâve procured It sooner, had appellants' rejection 
of said tltle and promises by reason of the quality of stone, etc., not made it 
unavailing, but is now ready and willing to convey the same to appellants. 
The answer charges that Rebecca Hamilton has no interest in said premlses 
In Jackson county, because under the then existing statute of Indiana it was 
her duty to afflrmatively elect to take under the statute, instead of under the 
will, which she did not do ; that said land was subject to a $4,000 mortgage 
to Andrew F. Robertson, which still is a Hability to the amount of $2,000, 
which he would hâve pald, had appellants not rejected said tltle, and that he 
Is now ready to discharge the same ; that appellants hâve access to said Jack- 
son county land, ail that is required in removing the shale; that the timber 
reserved by Robertson Is small, and only good for firewood, and was an 
obstruction to the mining and removal of the shale. Appellee thereupon says 
he was at the time of executing said contract and still Is vested with a good 
and merchantable title In fee simple to said land. 

The foregoing is a statement, in substance, of the allégations of the bill 
and answer as to the several claims of the parties hereto with référence to 
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the tltle of saia premlses. The blU thereupon proceeds as follows In référencer 
to the quantity and quality of the Portland Cernent material contained upon 
said premises, vlz., that by paragraph 7 of said contract it was agreed that 
the carbonate of Urne in said llmestone rock on said premises in Lawrence 
county -would upon inspection be found to arerage 90 per cent, whereaa it 
does -not average more than 86 per cent., whereby the value of said property 
for cément manufacturing purposes is greatly reduced; that appellee waa 
duly notifled when appellants began drlUing cores in said limestonje rock 
and otherwise maklng examinations of said llmestone, and at ail times dur- 
ing the progress of said work, so that he might be présent or represeuted for 
the purpose of .verifying such tests; that appellants used due diligence in 
making said tests and in preservlng and making Chemical analyses, etc., and 
in ascertaining the average of carbonate of lime to be not more than 86 per 
cent. ; that they were therefore not bound to proceed with the said purehase ; 
that said property was the only property of appellee liable to exécution in said 
district; that appellants hâve a lien thereon for the ?25,000 paid on account 
and for expenses incurred, and amounting to $5,039.16, or a total of $30,039.16, 
with Interest, for the enforcement of whlch appellants pray the decree of the 
court 

To this portion of the blll appellee answers that appellants did not at first 
clalm that the quantity or quality of llmestone suitable, or of dolomite un- 
suitable, for the manufacture of Portland cernent contained in the Lawrence 
county land, was in any way otherwise than or différent from that warranted 
by the terms of the contract in respect thereto, nor did they make any objec- 
tion thereto provided the objections to the title were adjusted within the time 
allowed; that while appellee was remedylng such defects as were material, 
appellants raised the objection to the quantity and quality of the stone and 
refused to perform ; that appellee had advised appellants theretofore that ail 
material defects of title objected to would be cnred within the time liniited in 
the contract; that appellants, on February 19, 1912, refused in writing to 
accept the property and perform said contract and demanded payment of 
said sum ; that the core drill holes were not located with his knowledge and 
approval ; that appellants made no adéquate examinatlon of said lands by 
di-illlng as required by the contract, or that he was notified of the time and 
place of the drlUings made; that llmestone averaged as stated in the con- 
tract ; that only two holes were drllled, and thèse at opposite extremities of 
said Lawrence county land ; that whatever was shown by said drillings would 
not indicate the average thickness of the dolomite or magnesia strata or llme- 
stone; that the tests of ail kinds were not such as to give a fair average; 
that the average aggregate thickness of the strata of dolomite was not in ex- 
«ess of 30 feet, or more than 3 feet, and charges that the stone v?as as repre- 
«ented in the contract; that the carbonate of lime averages 97 per cent; 
«that appellants did not use due diligence in accumulating and preservlng sam- 
ples of rock and in making analyses ; allèges appellee's ability and willlngness 
,to perform, and prays that appellants be decreed to speciflcally perform said 
■contract. 

To this answer and cross-blU appellants made reply, denylng that appellee 
«■ver notifled them that he had cured said defects of tltle and waa ready to 
convey, except in his said answer, and that said defects were not remedied with- 
la the time limited in the contract or extension thereof. Appellants introduced 
various exhibits in support of the allégations of thelr said bill, which. In the 
imaln, support the statements of the blll as to the condition of said title. 
The abstracts of title in several cases fall to show title in appellee, notably 
iwhere title is claimed by prescription and adverse possession. Experts were 
introduced who had analyzed the cores to ascertain the quality of the llme- 
stone. Thèse witnesses testifled that the carbonate of lime averaged less 
than 96 per cent. A topographlcal map of the premises vjras admitted in evl- 
4ence. Appellants did not confine thelr examinations to drillings. Trenches 
were dug, outcroppings exposed at various locations on said Lawrence county 
land were examined and analyzed, and the abandoned quarry was examined, 
as well as the présent quarry. The experts for both parties agreed that, al- 
lowlng for a dlp of 1 per cent, known to exlst In the stone strata of that région, 
the tops of the large bodies of magnesia stone as shown in the two drill holes 
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were at the proper élévations to Indlcate a contlnuance of the same bed, 
Samples were produced o£f the face of the présent quarry, whieh showed a 
strata of magnesia stone averaging between 2 and 3 feet in thlckness, which 
seems to hâve been the basis for the covenant as to the liinit of thlckness of 
dolomite. This strata corresponded in élévation wlth a band of dolomite ot 
the same thlckness shown in drlll hole No. 3, which fact served to corroborate 
the évidence as to the extent of the bed of dolomite. Examinatlons showed 
that the beds of mafînesia which were discovered constltuted about 65 per 
cent, in thlckness of the limestone deposit above the présent top of the quarry. 
A number of witnesses were examined on the thlckness of the dolomite de- 
posit, and the évidence is volumlnous, too much so to admit of recapitulation 
in détail hère. The District Court was of the opinion that the évidence, un- 
der the terms of the contract, should be conflned to the drillings, and ad- 
mltted the other évidence offered as to the quallty and quantlty of the lime- 
stone simply that this court migbt hâve it before them, declinlng to conslder 
the same hlmself. 

It was shown by experts that It was essential to make surface and other 
tests and to take into considération other facts in order to calculate the dls- 
closures made by drilling, as, for Instance, the establlshed sclentlflc facts with 
regard to the limestone deposit includlng the sedimentary origin — the dip of 
the différent strata of rocks, the topography of the laud, its élévations with 
regard to the exposed quarry face, which was In the Mitchell strata, and not 
the oolitie, and ail other data which would assist In making calculations. Ap- 
pellee introduced certain experts and others who testified that the amoant 
of dolomite and the quantlty and quallty of limestone eould only be arrlved 
at by a large number of drillings, from 60 to 100, which would hâve cost about 
S1,000 per hole. While it Is denled, tlie évidence seems to establlsh as a fact 
that appellee was advised of the methods pursned In making examinatlons 
and not to liave objected thereto. It appears that the Mitchell formation 
of stone lies on top of the oolitie and above the level of the floor of the présent 
quarry. Thus it appears that the entire deposit hère involved was the Mitchell 
formation; i. e., 180 acres out of 204 acres of limestone. Several of ap- 
pellee's witnesses were building stone quarrymen, and were experienced only 
in oolitie stone and their testimony must be read in the llght of this fact The 
former state geolôgist of Indlana, after testifying for appellee that the extent 
of the strata shown at drill holes was not demonstrated by tfie sinking of the 
two drill holes, eonceded that, assuming the élévation and levels to be as tes- 
tified by appellants' witnesses, the 30-foot band of dolomite or magnesia as 
shown In the two drill holes probably was continuons between the two holes, 
or about 2,600 feet The said drilling tests were made on land 60 feet or more 
above the top of the présent quarry, viz., 110 feet above the land of that quar- 
ry floor, which body contalns strata of magnesia limestone over 30 feet thick 
on the average, It Is claimed. It appears that appellee, when advised In writ- 
ing of the rejectlon of said property, made no protest as to sufficiency of the 
tests, but suggested another proposition and agreed to refund the $25,000, 
Two witnesses testified to this as against the testimony of appelles This 
évidence Is supported by the correspondence. A telegram Is in évidence 
In which appellee advised Gerstell that he had found rock adjacent to the 
quarry and was arranging to test it, 

The court dismissed both the bill and cross-blll for want of equity. Appel- 
lants présent a number of asslgnments of error which go to the action of the 
court upon the facts stated. Appellee assigns as error the dlsmlssal of hls 
counterclaim. 

Addison C. Harris, of Indianapolis, Ind., and Ivpuis H. Porter, of 
New York City, for appellants. 

Ferdinand Winter, of Indianapolis, Ind., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
main contentions hère are : First, were appellants, under the facts as 
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stated, entitled to a decree for the $25,000 paid as earnest tnoney to 
appellee, and to the sum paid eut as expansés incurred in investigation 
of said title and the quality and quantity of the stone deposit on said 
land? and, if not, second, was appellee entitled to a decree of spécifie 
performance of said contract against appellants? 

[1,2] Without determining, the légal efïect of the facts set eut, it is 
clear from the allégations ôf the bill and answer, considered in con- 
nection with the évidence, much of which is undisputed, that, while 
the title to premises in question is one that may be made good, and 
for défensive purposes may be shown to be good in appellee, it is not 
shown to be good and merchantable and free from ail liens and incum- 
brances of record, nor by the abstracts furnished, nor in fact. The 
defects as set ont are not such as could be cured by oral testimony. 
In order to make it a complète chain of title, légal proceedings would 
be necessary. Appellee insists that, because the abstract shows in re- 
gard to some of the parcels of land composing said tract that appellee 
claims under prescription titles covering more than 20 years, there- 
fore the abstracts show said title to be good and merchantable. This 
we are unable to concède. Howe v. Coates, 97 Minn. 385, 107 N. W. 
397, 4 L. R. A. (N. S.) 1170, 114 Am. St. Rep. 723; Fagan v. Hook, 
134 lowa, 381, 105 N. W. 155, 111 N. W. 981. It can hardly be 
claimed that there are no conditions under which that would not be 
the case. It would not be true as against an insane or idiotie person. 
Appellee himself undertook to cure some of the said defects, but ceased 
when notified that tlie title and conditions of the land were such that 
appellants declined to accept the property, as not complying with the 
terms of the contract. Undoubtedly a title by prescription is as high 
as any known to the law, but the facts upon which it is based should 
be legally established. We do not deem the title as shown to some 
of the tracts as merchantable or marketable, for the purposes of thèse 
proceedings, in the absence of the decree of some compétent tribunal 
declaring the unrecorded and unestablished facts, such as competency 
of parties barred, open and adverse possession, and the like.' Fagan 
V. Hook, supra; Gerstell v. Shirk, 210 Fed. 223, 225, 127 C. C. A. 
41. The property in question being one plant, the rule of law that 
failure in title to any material part of the land releases appellants from 
the obligation to take it prevails. Ankeny v. Clark, 148 U. S. 345, 
358, 13 Sup. Ct. 617, 37 L. Ed. 475. 

[3] The contention of appellee that a good and merchantable title 
is established when an équitable title is tendered is without merit in 
the présent case. The contract calls for a légal title, not one which 
could be made such by a lawsuit. An équitable title is not a merchanta- 
ble title. Maupin on Marketable Titles to Real Estate (2d Ed.) page 
731; Sugden on Vendors (14th Am. Ed.) vol. 1, p. 579; Murray v. 
Ellis, 112 Pa. 485, 3 Atl. 845; Day v. Mountin, 137 Fed. 756, 764, 
70 C. C. A. 190. In Abel v. Heathcote, 2 Ves. Jr. 100, it was held 
that such a title would not sustain an action in ejectment. This is 
not a proceeding to establish title to the said property, and we are 
not charged with that task, but only to détermine whether the title 
to said lands, and ail of them, was at the date of the contract good 
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and merchantable, or became such within the periods prescribed or 
âgreed on to that end. We are of the opinion that while, other things 
being satisfactory, appellants might hâve been safe in taking said title, 
yet it was not such a title as would support a suit for spécifie perform- 
ance or be deemed a compliance with the terms of the contract on ap- 
pellee's part. 

[4] The far more vital questions, however, are those which pertain 
to the conditions of the lands involved as to the quality and quantity 
of the limestone contained therein with référence to the availability 
of the property for a Portland cément manufacturing. plant. The jus- 
tice of appellants' cause turns mainly upon the sufficiency of the ex- 
amination made of the conditions there existing. Both parties seem 
to hâve entered honestly upon that undertaking, and not until a con- 
sidérable lapse of time from the date written notice was served of ap- 
pellants' refusai to take the land and perf orm the contract did appellee 
raise the contention that the tests made were inadéquate. The parties 
were working, together to ascertain the truth. The work had, under 
the contract, to be carried on during the winter months, when digging 
and drilling were difficult. While the contract required drilling, it did 
not exclude other methods, especially such as interpreted the results 
■of the drilling — examination of outcroppings, digging of trenches, and 
any other steps which would throw light upon the subject. It is more 
than conceivable that identification of core materials with thosç shown 
in outcroppings, quarry faces, and shallow trenches would be almost 
indispensable aids in interpreting the significance of the strata revealed 
by the cores. Appellees' witness Blatchley, state geologist of Indiana, 
so testified, with others, and the proposition seems to be one of com- 
tnon knowledge, which should hâve had weight with the court. The 
proposition that there should hâve been drilled at least 60 holes does 
not appeal to reason. To expend $60,000 on drillings alone would 
make testings in such cases prohibitive. There seems to be plausibility 
in the corroborating data procured from the différent methods used 
by appellants. Bands of dolomite and beds of limestone are traced 
in a satisfactory manner. Dolomite or magnesia limestone constitutes 
a part of the limestone deposit just as truly as pure calcium carbonate 
or practically pure limestone. 

The contract warrants the limestone to contain 90 per cent, of car- 
bonate of lime. This degree of purity is essential for successful op- 
ération of a Portland cément manufacturing plant. The évidence 
shows that a considérable part of the main bed of limestone averaged 
much less th^n 90 per cent. — some of it very much lower. It also 
shows that there was in places dolomite above the limestone 30 feet 
in thickness, and that the overburden exceeds 8 per cent, of the total 
lieight of the stone deposit above the level of the bottom of the prés- 
ent quarry. Appellee suggests that the dolomite is above and not in 
the limestone. The debased quality of the limestone indicates that 
the magnesia stone is in as well as over the limestone in many places. 
His contention that the contract does not refer to magnesia stone upon 
the limestone bed is not a reasonable construction of the contract. Even 
were it so, the burden of the material lying above the limestone far 
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exceeds the limitation fixed by the contract. Appellants sunk their 
drill holes at an élévation of over 60 feet above the top of the présent 
quarry. If, as appellee contends, the contract refers only to the Hme- 
stone strata at a depth of over 100 feet from the surface at the place 
where the drilling was done, not even down to the, floor of the prés- 
ent quarry, appellee, who is shown to hâve been advised of what was 
being done by appellants, should and probably would not hâve allowed 
the drilling to hâve been made at that altitude. His action was incon- 
sistent with his présent position. We are convinced that there is a 
stone deposit on this land extending in thickness about 1 10 feet above 
the bottom of the présent quarry and that therein are strata of mag- 
nesia limestone of an average aggregate thickness of over 30 feet, 
and that this stone in the overburden exceeds the proportions prescribed 
by the contract, and that the properties of the land are not such as the 
contract guarantees. The évidence as to the claim of appellants that 
appellee agreed to refund the $25,000 seems fairly well established. 
Ail the évidence considered, we are satisfied that appellants hâve main- 
tained their bill and are entitled to a decree establishihg and enforcing 
their vendee's lien in accordance with the former opinion of this court 
in Gerstell v. Shirk, 210 Fed. 223, 127 C. C. A. 41, to the amount of 
$25,000 and expenses as stated, with interest. 

For the reasons stated, appellee is not entitled to any relief upon his 
counterclaim. The decree of the District Court in No. 2216 is re- 
versed, with direction to enter a decree for appellants, and the decree 
in No. 2260 is affirmed. 
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STONB-ORDBAN-WBLLS CO. v. MARK. 
(Circuit Court of Appeals, Bighth Circuit September 27, 1915.) 

No. 150. 

(Syllabus hy the Court.) 

1. Bankbtjptct <^=3l99 — Avoidanck of Liens — Insolvenct op Debtob. 

Insolvency bt the persons agalnst whom the judgments, attachment», 
or other llena speelfled In section 67f (Act July 1, 1898, e. 541, 30 Stat 
564, as amended by Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800, and 

Act June 25, 1910, c. 412, S 12, 36 Stat. H42 LComp. St. 1913, S 9651] j, al* 
obtained at the respective tlmes they are secured is Indispensable to 
their avoldance under that section, and to the jurisdlction of the court of 
baukruptcy to order conveyance or make other orders to that effect therè- 
under. 

[Ed. Note. — For other cases, ses Bankruptcy, Dec. Dig. ig=»199.] 

2. Ba.nkruptcy ©=5303 — Lien — Insolvencï — Burden of Pboof. 

The burden is on him vvho clainis a lieu is void under section 67f to 
plead and prove the insolvency of the person against wh.oin it was ob- 
tained at the time it was secured. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 458-462; 
Dec. Dlg. ©=3303.] 

3. Bankruptcy ©=5288 — Rights of Execution Cbeditob — Summaby Pbo- 

CEEDINS. 

An exécution créditer, whose exécution was levled by the sheriff on 
the right of the défendant to recover a debt of a bank to It elght days 
before the pétition in bankruptcy was filed against such défendant, to 
whom the sherifC pald the moneys collected under that levy after the 
fillng of the pétition, In the absence of any injunctlon order or process 
of the court of bankruptcy against him, or the sheriff, maklng either of 
them a party or otherwise, and in the absence of any demand or 
notice by any agent or offlcer of that court regarding the matter before 
the money was collected and pald over, has a substantial claim for the 
money he has thus received, is an adverse claimant thereof, and In the 
absence of any pleading or proof of the insolvency of the exécution debtor 
at the time of Ûie levy of the exécution may not be compelled to pay the 
money over to the trustée of the bankrupt's estate In a summary pro- 
ceeding In the court of bankruptcy, but has the right to an opportunlty to 
défend hls claim to the money In a plenary suit accordlng to the course of 
the common law. Référence Is made to the opinion in In re Rathman, 
183 Fed. 913, 106 C. 0. A. 253, for the rules and test for determining what 
claùnants are adverse clalmants, entitled to an opportunlty to proseeute 
or défend thelr claims in plenary suits. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 447; Dec, 
Dig. ®=»288.] 

Pétition to Revise Order of the District Court of the United States 
for the District of Minnesota; Page Morris, Judge. 

Pétition, to revise final order, by the Stone-Ordean-Wells Company, 
a corporation, against John H. Mark, trustée of the Wadena Craclîer 
Company, a corporation, bankrupt, in bankruptcy. Décision for peti- 
tioner. 

On Aprll 24, 1913, Stone-Ordean-Wells Company, a corporation, obtained a 
judgment for $197.83 against Wadena Cracker Company, another corpora- 
tion, in one of the district courts of the state of Minnesota ; on Aprll 26, 1913, 

e=>For other cases see same toplo & KET-NCMBER in aU Key-Numbered Dlgests & Indexes 
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an exécution was Issued thereon ; and on May 15, 1913, the sheriff levled tils 
exécution on a debt owing by the First National Bank of Wadena to the 
Cracker, Company on account of moneys that had theretofore been deposited 
with it by the Cracker Company. The statutes of Minnesota provide that 
such a levy may be made by leavlng with the debtor to the judgment debtor 
"a certifled copy of the exécution wlth a notice speclfylng the property levied 
on" (Gen. St. Minn. 1913, § 7934), and that, when the offlcer wlth an exécution 
against the défendant applles to any person mentioned in section 7934 for 
the purpose of levying upon a debt he owes to the défendant, that i)erson 
shall furnish the oflicer with a certlflcate of the debt owing to the judgment 
debtor (section 7935). The bank dlsclosed to the sheriiï its indebtedness to 
the Cracker Company In an amount In excess of the judgment debt and on 
June 15, 1913, he collected from it by virtue of bis levy $211.93, retained 
$10.70 In payment of hls fées and eosts and paid over to the Stone Company 
$201.23. On May 23, 1913, a creditors' pétition against the Cracker Com- 
pany praylng its adjudication a bankrupt was liled in the court below; on 
June 14, 1913, the Cracker Company was adjudged a banki-upt on default; 
on July 23, 1913, John H. Mark beeame trustée of Its estate, and on the 
same day he presented to that court a pétition for an order on the Stone Com- 
pany to pay over to him as such trustée the $211.93 the sheriff had collected 
from the bank; The court issued an order on the Stone Company to show 
cause why the prayer of the trustee's pétition should not be granted. The 
Stone Company objected to the granting thereof on the ground that the 
pétition falled to présent any case whereln the court had jurisdiction to 
détermine in a summary proceedlng any issue It tendered. The court be- 
low, however, after a hearing, granted . the pétition and ordered the Stone 
Company to pay to the trustée $211.93, interest thereon from June 16, 1913, 
and $15 costs on the hearing. The Stone Company bas brought this pétition 
to revise the final order belew, on the ground that there was no allégation in 
the pétition for the order, and no proof of the insolvency of the Cracker Com- 
pany at the tlme of the levy, and that in the absence of such allégation the 
bankruptcy court was without jurisdiction to avoid, in a summary proceed- 
lng, its levy, and compel its payment of the mouey It collected by means oi 
the process of the state court to the trustée. 

Courtney & Courtney, of Duluth, Minn., for petitioner. 
Hugh J. McCleam, of Duluth, Minn., for respondent. 

Bef ore SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District ■ Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [1,2] 
Section 67f of the bankruptcy act provides : 

"That ail levies, judgments, attachments, or other liens, obtained through 
légal proceedlngs against a person who Is Insolvent, at any time w^lthln four 
months prior to the filing of a pétition in bankruptcy against him, shall be 
deemed nuU and void in case he is adjudged a bankrupt, and the property 
afCected by the levy, judgment, attachment, or other lien shall be deemed 
whoUy discharged and released from the same. * • • And the court may 
order such conveyance as shall be necessary to carry the purposes of this 
section Into efCect." Act July 1, 1S98, c. 541, § 67f, as amended by Act Feb. 
5, 1903, c. 487, § 16, and Act June 25, 1910, c. 412, § 12 (U. S. Comp. Stat. 1913, 
§ 9651, pages 4399, 4401). 

' Counsel for the trustée cite this section and décisions under which 
orders made thereunder in summary proceedings avoiding liens ob- 
tained against insolvents in légal proceedings within four months of 
the filing of pétitions in bankruptcy against them hâve been sustained. 
But the insolvency of the persons against whom the liens mentioned 
in this section are obtained is indispensable to their avoidance by sum- 
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mary proceedings thereunder. It is liens obtained through légal pro- 
ceedings against an insolvent, and those only, that are avoided in case 
he is adjudged a bankrupt, and it is con voyances necessary to effect 
an avoidance of such liens, and those only, that the court of bank- 
ruptcy is empowered by this section to order. If a créditer by légal . 
proceedings obtains a lien by attachment or by the levy of an exécu- 
tion three months before the filing of a pétition in bankruptcy against 
his debtor, who is then solvent, and who does not become insolvent un- 
til the day the pétition in bankruptcy is filed against him, that créd- 
iter does not obtain his lien "through légal proceedings against a per- 
son who is insolvent," but against a person who is solvent "within four 
months prior to the filing of the pétition in bankruptcy against him," 
and section 67f grants the court of bankruptcy no power to avoid that 
lien, or to order conveyances to effect that resuit in summary proceed- 
ings. The évident purpose of the Congress in limiting the power of 
the court summarily to avoid liens of the character mentioned in the 
section to those against insolvents, and in withholding the power to 
avoid those against solvents, was to give the power to avoid such as 
creditors would be likely to know would probably give them a préfér- 
ence over other creditors, and to withhold the power to avoid others. 

The natural and pertinent time of that insolvency which conditions 
the power of the court of bankruptcy to avoid in summary proceedings 
one of the liens specified in section 67f is the time when the lien is 
obtained. If the person is then insolvent, the lien is obtained against 
"a person who is insolvent" ; if he is solvent, then the lien is obtained 
against a person who is solvent. And the terms of the statute, their 
natural and rational interprétation, the meaning which first occurs to 
the mind on reading them, and that which after méditation securely 
abides, compel, the conclusion that it was the intention of Congress 
and the légal effect of section 67f to grant to the courts of bankruptcy 
the power to effect an avoidance in summary proceedings of liens of 
the character there specified, obtained against persons who were in- 
solvent at the respective times the liens were obtained, and those only, 
and that the insolvency of the person at the time the lien is acquired 
is an indispensable condition of the existence and of the exercise of 
the power. Keystone Brewing Co. v. Schermer, 241 Pa. 361, 88 Atl. 
657, 31 Am. Bank. Rep. 279, 281, 282; Simpson v. Van Etten (C. C.) 
6 Am. Bank. Rep. 204, 205, 206, 108 Fed. 199, 201 ; 1 Loveland on 
Bankruptcy, 909, 910, § 437; Severin v. Robinson, 27 Ind. App. 55, 60 
N. E. 966; Collier on Bankruptcy (lOth Ed.) p. 963, par. "e." 

[3] The pétition of the trustée for the order on the Stone Company 
to pay over the money it had collected by virtue of the levy of its ex- 
écution on the chose in action of the Cracker Company eight days 
before the pétition in bankruptcy against the latter was filed contains 
no allégation of the insolvency of the Cracker Company at the time 
the Stone Company's lien was obtained by the levy or at any time. It 
therefore failed to invoke the power of the court of bankruptcy to avoid 
in summary proceedings the lien of the Stone Company by virtue of 
section 67f, and that pétition and ail the subséquent proceedings were 
challenged, objected to, and protested against by the Stone Company 
227 F.— 62 
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at the inception of the proceedings against it, on the expressed ground 
that the pétition made no présentation of any grounds for any relief 
which the court of bankruptcy had the power to grant in a summary 
proceeding. No amendaient of the pétition was made or asked, no 
issue of the insolvency of the Cracker Company was ever tendered, 
'no answer to the pétition was made, and as the burden was on the 
trustée to plead and prove the insolvency of the Cracker Company 
in order to bring his case under section 67f, the order directing the 
Stone Company to pay over the money rests on the presumption that 
the Cracker Company was solvent when the Stone Company obtained 
its lien and section 67f and the authorities under it hâve no relevancy 
to the questions arising in this case. They must accordingly be laid 
aside, including Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 
47 L. Ed. 555, in which counsel for the trustée seems to place much 
faith, but which rests on an adjudication of bankruptcy in a contested 
case, on the ground that the lien annulled in that case was acquired 
while the bankrupt was insolvent and that it constituted the act of 
bankruptcy. In the case at bar the Stone Company was not a party to 
the bankruptcy proceedings until the order to show cause why it should 
not pay over the money it collected was served on it, and in the pro- 
ceedings prior to the filing of the pétition for tliat order its lien was 
never mentioned. The resuit is that this case must be determined as 
though section 67f had never been enacted. 

In Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Sup. Ct. 372, m (54 
L. Ed. 402, 17 Ann. Cas. 969), the Suprême Court said : 

"There are two classes of cases arising under tlie act of 1898 and con- 
trolled by différent principles. The flrst class is where tbere is a claim 
of adverse title to property of the bankrupt, based upou a transfer antedat- 
ing the bankruptcy. ïhe other class is where there is no claim of adverse 
title based on any transfer prior to the bankruptcy, but where the property 
is ta the physical possession bf a third party or of an agent of the bankrupt, 
or of an offlcer of a bankrupt corporation, who refuses to deliver it to the 
trustée in bankruptcy." 

Owners of claims of the first class are adverse claimants and hâve 
the right to an opportunity to prosecute or défend their claims in 
a plenary suit according to the course of the common law or the rules 
and principles of equity jurisprudence. Owners of claims of the 
latter class may be required to submit to adjudications of them in 
summary proceedings by a court of bankruptcy. One who, prior 
to the filing of a pétition in bankruptcy, has acquired a lien upon the 
property of the party subsequently adjudged bankrupt, is an adverse 
claimant, and is entitled to ail the rights and privilèges of such a claim- 
ant to the same extent as one who has acquired property from such 
a party. In re Rathman, 183 Fed. 913, 920, 921, 106 C. C. A. 253, 
260, 261 ; Jaquith v. Rowley, 188 U. S. 620, 621, 625, 626, 23 Sup. Ct. 
369, 47 L. Ed. 620; Harris v. First National Bank, 216 U. S. 382, 
383, 385, 30 Sup. Ct. 296, 54 L. Ed. 528; In re McMahon, fJl C. C. A. 
668, 669, 147 Fed. 684, 685 ; Frank v. Vollkommer, 205 U. S. 521, 
522, 526, 529, 27 Sup. Ct. 596, 51 L. Ed. 911; Carling v. Seymour 
Lbr. Co., 113 Fed. 483, 484, 485, 490, 51 C. C. A. 1, 2, 3, 8; In re Sil- 
berhorn (D. C.) 105 Fed. 899. Nor is such a claimant who does not fall 
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under the provisions of section 67i deprived of his right to an oppor- 
tunity to prosecute or défend his claim in a plenary suit by the fact 
that his lien was acquired within four months of the fihng of the péti- 
tion in bankruptcy. Jones v. Springer, 226 U. S. 148, 155, 33 Sup. Ct 
64, 57 L. Ed. 161; In re Shea (D. C.) 211 Fed. 365, 369; Tripp v. 
Mitschrich, 211 Fed. 424, 426, 427, 128 C. C. A. 96, 98, 99. 

The property which the sheriff lawfully seized by his levy eight 
days before the pétition in bankruptcy was filed was a chose in ac- 
tion. It was the right to recover of the bank $201.23 and the sheriff 's 
fées for collecting this amount. This right was, prior to May 15, 
1913, in the Cracker Company. By the levy of the exécution that 
right was transferred to the Stone Company and the sheriff eight 
days before the pétition in bankruptcy was filed, and, laying aside 
section 67f and the cases arising under it, that right was indefeasible. 
It was property the transfer of which antedated the filing- of the 
pétition. It was property which had passed beyond the possession 
and control of the bankrupt before the pétition was filed, so that it was 
not then "property which prior to the filing of the pétition he could 
by any means hâve transferred or which might hâve been levied upon 
and sold under judicial process against him." Paragraph 5, § 70a, 
Bankr. Actof 1898 (Comp. St. 1913, § 9654). _ 

The sheriff was commanded by the exécution to collect the judg- 
ment debt and pay the money over to the Stone Company, and he 
obeyed that command. No injunction, or order, or process of the 
court of bankruptcy, no demand of any officer or agent of that 
court, no notice of the bankruptcy proceeding, so far as this rec- 
ord discloses, ever came to the Stone Company or the sheriff until 
after the money had been collected and paid over to the Stone Com- 
pany. They were strangers to the bankruptcy proceeding, who held 
a substantial claim of title to or of a lien upon this property, which 
has subsequently been claimed as that of the bankrupt, when the 
pétition was filed, and, in the absence of possession of this property 
by the bankrupt, or any party for him, at that time, of any order or 
process of the court of bankruptcy making them parties to the pro- 
ceeding therein, of any demand by any officer or agent of that court, 
and of any notice of the bankruptcy, the filing of the pétition was as 
to them neither a caveat, an injunction, nor the création of a lien upon 
this property. The statement on that subject in Mueller v. Nugent, 
184 U. S. 1, 14, 22 Sup. Ct. 269, 46 h. Ed. 405, is inapplicable to such 
claimants. In re Rathman, 183 Fed. 913, 925, 106 C. C. A. 253, 265 ; 
Jaquith v. Rowley, 188 U. S. 620, 625, 23 Sup. Ct. 369, 47 L. Ed. 
620; York Mfg. Co. v. Cassell, 201 U. S. 344, 352, 353, 26 Sup. Ct. 
481, 50 L. Ed. 782; Hiscock v. Varick Bank of New York, 206 U. S. 
28, 41, 27 Sup. Ct. 681, 51 L. Ed. 945; Jones v. Springer, 226 U. 
S. 148, 155, 33 Sup. Ct. 64, 57 L. Ed. 161 ; Fidelity Trust Co. v. Gas- 
kell, 195 Fed. 865, 872, 115 C. C. A. 527. 

In the Rathman Case this court had occasion to examine with some 
care the authorities upon the question what claimants are adverse 
claimants, who are entitled to an opportunity to prosecute or défend 
rheir claims in a plenary suit, and it endeavored to state the rules 
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and the test by which that question should be ansvvered. Subser 
quent décisions which hâve been cited, and those which hâve corne 
to our attention, hâve not persuaded to any modification of the conclu- 
sions there reached. It would be futile to repeat the discussion in 
the opinion in that case. And the resuit is that when section 67f 
and the cases arising under it are laid aside, and the rules and test 
specified in the Rathman Case are applied to the facts of this case, 
which hâve been stated, there is no logical or rational way of escape 
from the conclusion that the Stone Company and the sheriff were 
adverse claimants, and that they had the right to an opportunity to 
défend their claim to the moneys they collected in a plenary suit accord- 
ing to the course of the common law. 

There was a motion to dismiss the pétition to revise the order to 
pay over the money, on the ground that the Stone Company was a 
strangçr to the bankruptcy proceeding, and that a stranger may not 
maintain a pétition to revise an order made in such a proceeding; 
but, while the Stone Company was a stranger to the bankruptcy 
proceeding until the trustée, by the pétition he filed and the order 
to show cause he secured, brought it into the court below, and on 
that pétition and order obtained the order on it to pay over the 
money it had collected, it w.as not a stranger to that order, nor to 
the pétition and order to show cause on which it was based, and it 
had a right to a review of the questions of law they presented by a 
pétition to revise. 

Another ground of the motion was that the order of the court 
on the pétition for the order to show cause was in eiïect a finding 
that the money was the property of the bankrupt estate. But there 
was no such express finding, and the pétition allèges the levy eight 
days before the pétition was filed, and otber facts which présent the 
questions of law which hâve been considered. 

The pétition to revise is well founded, and the order that the Stone 
Company pay over to the trustée the $211.93 and interest and the 
costs on the hearing below must be set aside and annulled ; and it is 
so ordered. 
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In re THOMPSON. 

FIHST NAT. BANK OF WOODBURT v. WEST. 

(Circuit Court of Appeals, Third Circuit November 29, 1915.) 

No. 1964. 

1. Bankruptct <S=>328— Time foe Pbovino Claims— Secured Ckeditob. 

A secured creditor of a bankrupt, who retains bis security and makes 
no claim against the estate during tlie year allowed for flling claims, will 
be deemed to bave elected to rely on his security, and will not be per- 
mitted to file a claim thereafter. 

[Ed. Note. — For otber cases, see Bankruptey, Cent Dig. § 518; Dec. 
Dig. <@=»328.] 

2. Bankbuptcy «©=5336— Pboof of Claim— Amendmekt. 

A letter written bs a creditor of a banUrupt after the flling of the pé- 
tition, but before adjudication, in answer to one received from the at- 
torneys for the receiver, stating the amount and charactcr of its claims 
against the bankrupt and describing the security held by it, held not to 
constitute an informai proof of claim against the estate, which could be 
amended after the lapse of three years. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 523, 524; 
Dec. Dig. ©=336.] 

Pétition to Revise Order of the District Court of the United States 
for the District of New Jersey ; John Rellstab, Judge. 

In the matter of William J. Thompson, bankrupt ; Henry J. West, 
trustée. Pétition by the First National Bank of Woodbury to revise 
an order denying its pétition for leave to file a claim. Affirmed. 

For opinion below, see 222 Fed. 167. 

A. H. Swackhamer, of Woodbury, N. J., for petitioner. 
Bleakly & Stockwell, of Camden, N. J., for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The question for décision is pre- 
sented by the f oUowing f acts : 

An involuntary pétition was filed against William J. Thompson on 
April 28, 1911, and on May 8 he was adjudged bankrupt. He was 
then in debt to the First National Bank of Woodbury, his debt includ- 
ing a note for $10,000, dated February 27, 1911, due June 27, which 
was secured by the pledge of certain securities. The pledge being 
within four months was apparently a préférence, but the trustée did 
not attack it and allowed the bank to realize afterward on the col- 
latéral. The bank was scheduled among the creditors, and from time to 
time during the next three years received the notices to which it was 
entitled under the act. Act July 1, 1898, c. 541, 30 Stat. 544. The 
latest of thèse was dated in February, 1914, and announced the déc- 
laration of a dividend payable on demand to the creditors entitled 
thereto. The bank had not surrendered its securities tmder section 
57 (g), and their value had not been determined under clause (h) of 
the same section (Comp. St. 1913, § 9641) ; but they had produced 

AsaFor other cases see same toplc à KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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$2,000 in one way or another more thari a year after the adjudication. 
No proo'f of claim had been filed, but as $8,000 was still unpaid the 
bank petitioned the référée soon after hearing of the dividend, set- 
ting forth the debt and the balance still due, and averring that early 
in May, 1911, it had placed the claim in the hands of its attorney, and 
had directed him to prépare and file a proof and to take such other 
action as might be necessary. The pétition averred also that the at- 
torney had prepared and filed the proof, but that, owing to his death 
in September, 1911, no papers relating to the claim could be found 
after a thorough search. The référée was therefore asked to permit 
the bank "to re-establish its claim * * * and to share in the dis- 
tribution of [the bankrupt's] estate." "Evidence was taken, and the 
resuit is summarized in the following paragraph f rom the referee's 
opinion : 

"At the hearing held to consider the pétition the testimony adduced was 
considerably at variance with the facts set out in the pétition. The pétition 
stated that the cashier of the bank had made proof of claim upon a note given 
by the bankrupt to sald bank and that the .sald claim was properly verifled 
and filed with the référée, or with the trustée, and, further, that the cashier 
of the bank was présent at the flrst meeting of the creditors and participat- 
ed in the délibérations of the meeting. At the hearing the cashier tes- 
tified that he had no recollection of having made any such proof of claim, 
and that he was not présent at the first meeting of creditors and that he did 
not participate in the élection of the trustée. This feature of the pétition 
was accordingly abandoned. It was stated in the pétition, and proven at the 
hearing, that the bank had receiyed numerous notices of meetings of creditors, 
etc. Of course, as the bank was a scheduled creditor, there is no doubt but 
what there was mailed to It a copy of every notice whlch was sent to the 
creditors, as required by the terms of the Bankruptcy Act There was no 
prêteuse at the hearing that any proof of claim was ever filed with the référée, 
and, in order to hâve this matter perfectly clear on the record, both sides 
agreed that the référée should make such a statement." 

Having failed to establish its original position, the bank made what 
the référée properly refers to as a "complète change of base so far as 
the bank's claim under the pétition was concerned." His opinion goes 
on to say : 

"It developed that the bank recelved, under date of Aprll 27, 1911, a letter 
trom Bleakly & Stockwell, who therein stated that they were acting on be- 
half of Henry J. West, reoeiver in bankruptcy. and requegted that the bank 
advlse them at once as to the aaiount of the indebtedness of Mr. Thompson tO' 
the bank, and also the amount and character of the collatéral held as security 
by the bank, etc. Under date of May 2, 1911, the cashier of the First National. 
Bank of Woodbury replied to the letter of Bleakly & Stockwell of April 27, 
with the following letter : 

" 'Woodbury, N. J., May 2, 1911. 

" 'Bleakly & Stockwell, Attorneys for Henry J. West, Receiver In Bankrupt- 
cy, William J. Thompson — ODear Sirs: Your favor of April 27th has been re- 
celved, and the contents carefuUy noted. We beg to report the Indebtedness 
of William J. Thompson of Gloucester City, N. J., to this bank as foUows: 

"'$3,500. Note of Henry M. Harley, iudorsed by William J. Thompson, due 
and prbtested on April 27th, 1911. Also holding note of H. M. Harley, de- 
ceased, for $4,500 that fell due on October 27th, 1910, with this. Note of Wil- 
liam J. Thompson for $10,000, due June 27th, 1911, with 200 shares of the 
capital stock of the Gloucester Perry Company and $2,000 of bonds of Fries- 
Harley Co. 

" 'Tours very truly, J. F. Graham, CaahierJ 
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"It Is now clalmed on behalf of the bank that this letter ninst be aceepted 
as a proof of clalm, and that the bank niust be aceorded the privilège of 
amending the same to hâve It nieet with the requirements of the Bankruptcy 
Law. On the other haud, the trustée claims that the provisions of section 57n 
■of the Bankruptcy Act of 1898 bave long since run against the claim of this 
bank, and that the petitioner is barred from proving its claim because more 
than one year bas expired since the adjudication of Thompson as a bankrupt." 

The trustee's objection was overruled, and the référée ordered that 
the bank "hâve leave to atnend its said pétition by filing the amend- 
ment hereto annexed, and further that the said petitioner hâve leave 
to amend its proof of claim to conform to the formai requirements of 
the Bankruptcy Act and gênerai orders as aforesaid." This order was 
made on the theory that the bank's letter of May 2 was an informai 
claim made within the statutory period, which could therefore be 
amended after the year had expired. The District Court was of a 
différent opinion (222 Fed. 167), and the dispute has been brought hère 
by the pending pétition. 

[1,2] The bank's letter of May 2 was written after the involuntary 
proceeding had been begun, but before the adjudication and while 
Thompson's property was in the hands of a temporary receiver. The 
letter was a reply to the foUowing request for information from the 
attorneys for the receiver : 

"April 27, 1011. 

"First National Bank, Woodbury, N. J. — Gentlemen: In re William J. 
Thompson, Bankrupt. 

"On behalf of Henry J. West, receiver in bankruptcy, we would request that 
you advise us at once as to the amount of the indebtedness of Mr. Thompson 
to your bank, and also the amount and character of the collatéral which you 
hold as security with each note held by you. Kiudly also state when each 
note falls due. It is necessary for us to make a report at once to the court 
as to the condition of his assets. 

"Kindly also advise us as to the amount of his cash balance, if any. In your 
bank to the crédit of his account. 

"Very truly yours, Bleakly & Stoekwell." 

Much liberality has been shown by the courts in permitting im- 
perfect claims and proofs of claim to be put into proper form after 
the statutory period has expired, but we are advised of no décision 
that rums pounter to the positive language of the act and permits a 
daim that is whoUy nèw to be presented after the limitation has run. 
In some form the substance of a claim must hâve been made within 
the proper time, but if this has been done amendments may be made 
afterward. Whether formai or informai, a claim must show (as the 
word itself implies) that a demand is made against the estate, and 
must show the creditor's intention to hold the estate liable. And this 
is especially the duty of a secured creditor, who has the choice (if 
his security be not also a préférence) of relying upon the security 
and thereby giving up ail or a part of his claim upon the estate. This 
he will be sure to do, if the security be sufficient to pay the whole 
debt; and, evcR if it will only pay the debt in part, he will probably 
apply the security as far as possible and hold the estate for the re- 
mainder only. But his élection to pursue the estate must be made in 
accordance with the act ; otherwise, he will be confined to his security. 

In our opinion, the bank did not décide to tnake a claim on the 
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bankrupt estate until after February, 1914. Apparently ît had been 
preferred, and if this were true it could not claim without surrender- 
ing the préférence. At ail events, it held on to its collatéral, whose 
par value was larger than the whtile debt (we do not know its actual 
value), and did not attempt to realize on the stock and bonds until 
more than a year had gone by. And it never made a claim against the 
estate in any form until nearly three years had passed. The letter 
of May 2 was a mère statement that the bank was a creditor of W. 
J. Thompson ; no claim could then hâve been made against his bank- 
rupt estate, for the estate had not yet corne into being. At that time 
there was no adjudication, and none might ever be entered. The 
District Court had taken temporary custody of the property, and was 
seeking information that might help it to protect the interest of the 
creditors; but as yet there was no bankrupt, no estate, and no trus- 
tée, and the time for the proof of claims had not yet arrived. Ap- 
parently the bank was secured by its collatéral, certainly it was se- 
cured at least in part, and (so far as appears) it did not then intend 
to relinquish its advantage in favor of the gênerai estate. We do not 
think it necessary to prolong the discussion. In the cases cited for 
the bank— Re Roeber (C. C. A. 2d Cir.) 127 Fed. 122, 62 C. C. A. 
122; Bennett v. American, etc., Co. (C. C. A. 6th Cir.) 159 Fed. 624, 
86 C. C. A. 614; Re Kessler (C. C. A. 2d Cir.) 184 ted. 51, 107 C. C. 
A. 13; Re Brewing Co. (C. C. A. 2d Cir.) 193 Fed. 989, 113 C. C. 
A. 626; Re Fairlamb (D. C.) 199 Fed. 278; Re McCarthy, etc., Co. 
(D. C.) 205 Fed. 986; Re Hamilton, etc., Co. (C. C. A. 6th Cir.) 209 
Fed. 596, 126 C. C. A. 418— the creditor showed a plain intent to 
hold the debtor's estate liable, and this we think is the essence of the 
matter. Such an intent does not appear in the présent case. 
The' order is affirmed. 



WHEAT V. HIL.L et al. 

(Circuit Court of Appeals, Pifth Circuit. December 3, 1915. Eehearlng 
Dertled January 4, 1916.) 

No. 2799. 

L WiLLS <S=436—CoNSTETJCTioN— Désignation of Legatees— Words of Ek- 

LATIONSHIP. 

By Item second of a wUl the testator made a bequest "to each of my 
relatives and klndred by blood of the flrst and second degree," and by 
Item third made a différent bequest to an uncle, "he to receive nothing 
under item second hereof." By the civil law there was but one person, 
a half-sister, vrho came wlthin the terms of item second, and under the 
laws of the state, in case of intestacy, she would hâve inherited the en- 
tire estate, while, on the other hand, there were a.number of persons, in- 
cluding the uncle mentioned, who were blood relatives of the first and 
second degrees by the canonical lavr. Held, that the testator evidently 
had tn mind the latter law, and intended that it should govem in ascertain- 
ing the legatees. 

[Ed. Note.— For other cases, see WUls, Cent Dig. §§ 947-950; Dec. Dig. 
cg=>436.] 

Ê=»For other cases see same toplo & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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:2. Wnxs «=3440— Coksteuction— Général Rcles. 

The cardinal prlnciple in the construction of wllls Is to ascertain tha 
Intention of the testator from the language of the entlre Instrument. 
[Ed. Note.— ror other cases, see Wills, Cent. Dig. § 956 ; Dec. Dîg. <©== 

440.] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Suit in equity by Louis C. Hill and others against Ira L,. Wheat, 
administrator of the estate of Edwin R. Jackson, deceased. Decree 
for complainants, and défendant appeals. Affirmed. 

H. E. Jackson, of San Angelo, Tex., and James Comell and L. J. 
Wardlaw, both of Sonora, Tex., for appellant. 
Rhodes S. Baker, of Dallas, Tex., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

PER CURIAM. The assignments of error complain of the con- 
struction and interprétation of the last will and testament of Edwin 
R. Jackson, as given by the District Court in the final decree appealed 
from, in that it is adjudged that the complainants below, appellees 
hère, Louis C. Hill and Hannah Bricker, are relatives and kindred by 
blood of the first degree of relationship to the testator, Edwin R. 
Jackson, within the meaning of item second of the said will, and that 
the complainants Virl Hill and Orpha Hill are relatives and kindred 
by blood in the second degree of relationship, within the meaning of 
item third of the said will, and that each of the complainants is en- 
titled, under the will of said Edwin R. Jackson, to the sum pf $5,000, 
to be paid in due course of administration, etc., and, further, that the 
last paragraph of said decree is erroneous in giving spécifie directions 
as to the disposition of the estate of said Edwin R. Jackson, then 
being administered in the probate court of Sutton county. 

[1] The will of the said Edwin R. Jackson provides among other 
things as follows: 

"Item Second. I hereby will, bequeath and devise to each of my relatives 
and kindred, by blood of the flrst and second degree, the sum of flve thousand 
dollars ($5,000.00) in cash. 

"Item Third. I hereby wlU, bequeath and devise to my uncle, Charles A. 
Hill of Nebraska, the sum of flve hundred ($500.00) dollars in cash, he to re- 
ceive nothing under item second hereof. 

"Item Fourth. To each of my remaining relatives and kindred by blood, not 
herein otherwise provided for, who would, under the laws of descent and 
distribution in Texas, be entitled, in the absence of a will, to any participation 
in my estate, I hereby will, bequeath and devise the sum of flve hundred 
($500.00) dollars in cash." 

And there are no other provisions in the will which relate in any 
way to the proper construction of item second. The agreed state- 
ment of facts shows that Louis C. Hill and Hannah Bricker were and 
are respectively brother and sister of the mother of Edwin R. Jack- 
son, and that the plaintiffs Virl Hill and Orpha Hill were and are the 

$=3For otber cases see same topic £ KEY-NUMBBR iD ail Key-Numbered Digests & Indexes 
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children of the complainant Louis C Hill, and grandchiidren of the 
maternai grandparents of Edwin R. Jackson. . 

[2] The main question for our. considération in this case is in re- 
gard to the interprétation of the will of Edwin R. Jackson. "The 
testator's meaning is the great criterion, so far as mère interprétation 
is concerned. What he intended the courts strain to discover." See 
Schouier on Wills (5th Ed.) § 462 et seq. And this is the settled law 
generally in this country. The rule in Texas, declared by the Suprême 
Court of Texas, is thus given in Cleveland v. Cleveland, 89 Tex. 445, 
35 S. W. 145 : 

"The intention of the testator, as shown by the language used in the in- 
strument, must govem, even if it resuit in wliat we migbt eonsider unjust or 
absurd conséquences. ïhis intention must be ascertalned by consideriug the 
entire Instrument, and the language of a single clause of It wiU not govern 
what is the évident intention in the use of that language when read in con- 
nection with the other provisions. Lake v. Copelaud, 82 Tex. 464 [17 S. W. 
788] ; McMurry v. Stanley, 69 Tex. 227 [6 S. W. 412] ; Peet v. Kailway, 70 
Tex. 526 [8 S. W. 203] ; Faulk v. Dashiell, 62 Tex. 642 [50 Am. Rep. 542] ; 
Vardeman v. Lawsou, 17 Tex. 18." 

That tlie testator included his uncles as devisees within the mean- 
ing and intent of item second seems to be very clear indeed by item 
third, wherein is the devise : 

"To my uncle Charles A. Hill of Nebraska the sum of flve hundred (Ç500.00) 
dollars in cash, he to recelve nothing under item second hereof." 

There îs nothing elsewhere to be found in the will to offset this 
view. From this it follows, so far as the degree of relatives and kin- 
dred is concerned, the testator, if he knew anything at ail about such 
matters, had in view the degrees according to the canonical law under 
which uncles are related in the first degree and cousins are related 
within the second degree. A resort to the civil law would not only eut 
out the uncles, but, so far as the facts in this case are concerned, leave 
him no relatives whatever embraced within the said first and second 
degrees, except a half-sister, who would hâve been his heir under the 
laws of descent and distribution of Texas, provided he had died intes- 
tate. 

We hâve carefuUy considered and fully appreciate the very able 
briefs that hâve been filed on both sides, which seek to détermine 
whether the canon law is a part of the common law prevailing in 
Texas, or whether in matters of descent and distribution the civil law 
would be the controUing law ; but we conclude from the clear intent 
of the testator, derived from the will itself, it is unnecessary for us to 
go further than to tind, as we do, in regard to the construction and in- 
terprétation of tlie will, that the judge of the lower court correctly 
decided. 

As to the last paragraph of the decree complained of , we find noth- 
ing which, properly and understandingly construed, interfères with 
the jurisdiction of the probate court of Sutton county, Tex., in the 
administration of the Jackson estate, further than to make sure and 
certain that the rights of appellees, as devisees under the will of Ed- 
win R. Jackson, shall be recognized and satisfied. 

The decree appealed from is affirmed. 
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WATNE MFG. CO. et al. v. COFFIELD MOTOE WASHER CO.» 

(Circuit Court of Appeals,- Elghth Circuit. October 28, 1915.) 

No. 4445. 

1. Patents @=»157—CoNSTBUCTiorî and Scope. 

A patentée is entitled to ail that bis patent fairly covers, even tliough 
its complète capacity was not recited in tlie spécification, and was eveu 
unknown to the inventor prlor to the issuance of the patent. 

[For other cases, see Patents, Cent. Dig. §§ 229-232 ; Dec. Dlg. «=157.] 

2. Patents <@=3ll2 — Validity — Oath to Application. 

A récital in a patent that the required oath was made by the appUcant, 
in the absence of fraud, Is conclusive of that fact in a suit against an 
Infringer. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. <S=s>112.] 

3. Patents <S=>112 — Validity — Pbesxjmption fbom Issuance. 

A patent Issued in due form Is évidence that ail formai prerequlsltes 
to its issuance hâve been complied with, and the flnding of the commis- 
sloner thereon cannot be collaterally attacked In an infriugement suit. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 162-165; Dec. 
Dig. <S=>112.] 

4. Patents <ê=>113 — Reissues — Review by Cotjbts. 

The courts cannot review the décision of the Patent Office as to the 
sufflciency of the.shovving of inadvertance, accident, or mistake to au- 
thorize a reissue, unless the matter is manlfest from the record. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 155-161; Dec. 
Dig. <&=»113. 

Grounds for reissue of patent, see note to General Electric Co. v. Bich- 
mond St & I. Ry. Co., 102 C. C. A. 145.] 

5. Patents <S=»328 — Validity and Infbingement — Wateb Motoe. 

. The Coffield reissue patent. No. 12,719 (original No. 807,779), for a wa- 
ter niotor for operatlng washing machines, was applied for within a rea- 
sonable time, discloses and covers an Invention within the original spécifi- 
cation, vvhlch was not anticipated, and discloses patentable novelty and 
Invention. Défendant held not to hâve acqulred Intervening rlghts prior 
to the application for reissue, and to hâve infringed. 

Appeal from tlie District C^^ourt of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Coffield iVIotor Washer Company against the 
Wayne Manufacturing Company and the American Washer Company. 
Decree for complainant, and défendants appeal. Affirmed. 

See, also, 209 Fed. 614, 126 C. C. A. 608. 

L,. C. Kingsland, of St. Louis, Mo. (John D. Rippey, of St. Louis, 
Mo., on the brief), for appellants. 

Richard J. McCarty, of Dayton, Ohio (Homer Hall, of St. Louis, 
Mo., on the brief), for appellee. 

Before HOOK, Circuit Judge, and YOUMANS and ELLIOTT, 
District Judges. 

ELLIOTT, District Judge. This is an appeal by the appellants, 
hereinafter referred to as the défendants, from a decree in favor of 

£=3For other casea see same tODic & KEiY-NUMBER ta ail Key-Numbered Dige3ta& Indexes 
*Reli«aring denled February 12, 1916. 
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îhe appellee, complainant below and hereinafter referred to as com- 
pîainant, perpetually enjoiiiing the défendants, their agents, etc., from 
making or selling or in any way disposing of water motors embracing 
or containing the inventions or improvements described in the claims 
of complainant's reissued patent, No. 12,719, for a water motor, with 
a provision in the decree appointing a master for the purpose of a» 
accounting. 

Complainant's patent was sustained in extended litigation in the 
Fourth Circuit. P. T. Coffield & Son v. Spears & Riddle et al. (C. C.) 
169 Fed. 641 ; Coffield Motor Washer Co. v. A. D. Howe Co. (C. C.) 
172 Fed. 668 ; A. D. Howe Machine Co. v. Coffield Motor Washer Ce, 
197 Fed. 541, 117 C. C. A. 37. An appeal from an order granting a 
preliminary injunction restraining thèse défendants in this action from 
infringing said patent was by this court determined adversely to the 
défendants, and the order granting such preliminary injunction was 
affirmed. 209 Fed. 614, 126 C. C. A. 608. 

The intent, purpose, and a complète history of complainant's said 
patent, with drawings and spécifications, are f ully set forth in the f ore- 
going citations. The différent angles from which this patent has been 
attacked appear fuUy therefrom, and numerous alleged prior art pat- 
ents, covering many forms of power generators, are referred to and 
described in thèse cases, and it appears that ail of them, seriously 
urged by défendants hère, were, with one exception, known to the de- 
fendants in thèse différent suits, and were brought to the attention of 
the différent courts in which the litigation has been pursued, and to the 
court below and this court upon the former hearing. Référence is 
made to the report of thèse cases, for ail of thèse matters, for the pur- 
pose of saving répétition. The one exception referred to is the Bryan 
patent, No. 346,190, dated July 27, 1886, for a valve gear for steam 
pumps. This last patent, not having been described in the foregoing 
décisions, spécial référence will be hereafter made to it. 

The allégations of complainant's bill, filed in the court below, fully 
set forth ail of the rights ciaimed by the complainant, under and by 
virtue of his said patent, including proper drawings and spécifications, 
fully covering the patent, its purpose, its uses, the method of its use, 
as set forth in détail in the cases above cited, together with proper 
allégations of infringement by the défendants. The défendants an- 
swered with sufficient déniais, and setting out the usual défenses of 
lack of patentability ; lack of infringement; that the patentée was not 
the original inventer of said improvements ; that, after having filed the 
original application for letters patent, the spécifications were chaiiged, 
and the patent was unlawf ully issued, with changed and altered spécifi- 
cations, embracing new matter; that the invention and ail of its sub- 
stantial parts had been previously described and illustrated in letters 
patent, giving a list of them ; tliat the reissued patent was issued with- 
out légal authority, for reasons therein stated ; alleging noninf ringe- 
ment of the patent in suit; alleging intervening rights, and that the 
public generally, and appellants specifically, acquired, during the in- 
térim between the issue of the original patent and the reissue thereof,. 
/Csted rights ; that the bill of coniplaint is without equity ; and by stip- 
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ulation the answer was amended, asserting the daims of the défend- 
ants with référence to patent No. 346,190, dated July 27, 1886, grant- 
ed to L. W. Bryan. Proper repHcation was filed by complainants. 

The assignment of errors is in substance, and to the efïect, that the 
decree of the court below is erroneous, in that it should hâve dis- 
missed complainant's bil! for want of equity, contending : (1) That the 
court should hâve held that the claims of complainant's patent herein 
are invalid: (a) Because the claims are destitute of patentable nov- 
elty; (b) because the reissued patent was granted without légal au- 
thority; (c) because as to thèse défendants the claims are inoperative, 
because défendants, during the intérim between the granting of the 
original patent and the reissued patent, acquired vested intervening 
rights to manufacture and sell the motors alleged to infringe, and 
particularly motors having coil springs fastened on the cylinder heads. 
(2) That the court should hâve found no infringement. 

Considering complainant's patent as minutely described and fully 
discussed in the above citations, we proceed to consider défendants' 
first contention — that there was no patentable novelty. An examina- 
tion of the record discloses that the Board of Appeals in the Patent 
Office concluded that Coffield, the patentée of complainant's patent, 
was the first to use, in connection with the éléments of the mechanism, 
springs which complète the stroke of the valve, and that, taken as a 
whole, the device was new, useful, and patentable. The record dis- 
closes the fact that the original application of patentée was denied in 
the Patent Office, and that his patent was secured only after an appeal 
had been taken to the board; that thereafter his application for a re- 
issue was denied in the Patent Office, and the Board of Appeals, 
whose membership difïered from that of the first Board that consid- 
ered the original patent, again considered his invention, and upon the 
last considération it considered the prior art patents relied upon by 
those who were contesting patentee's right to the reissue, which are 
pointed out in its report and made a part of the record, with the dis- 
tinguishing features of Coffield's device. The reissued patent was 
therefore an expression of the deliberate judgment of the Board of 
Appeals. 

From the record it seems undisputed that the reissued patent of the 
complàinant comprises a reciprocating water motor, with spécial fea- 
tures which adapt it for operating washing machines in domestic use. 
It appears that it is successf ul because of its simphcity and efficiency, 
and because it does not require the services of a skilled person to keep 
it in running order. The record shows this motor durable in construc- 
tion, certain in action, and free from trouble. It further clearly ap- 
pears that water ordinarily taken from the municipal waterworks Sys- 
tem varies in pressure, and this motor, without any change in its con- 
struction, acts with equal efficiency under pressures of wide différences. 
This is accomplished by protecting the springs from the work o£ un- 
seating the valves, the life of the springs is prolonged, and troubles 
due to breaking the springs are largely reduced. The work of un- 
seating the valves is performed by means other than the springs, the 
valve stems striking the cylinder heads. Thèse valve stems, being 
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rigid bodies, work equally well under ail conditions of high or low 
pressure, and are made amply strong to resist indefinitely the différent 
forces -to which they may be subjected. This, in substance, appears 
as the claim of the inventer, from the description of the motor and its 
mode of opération. The record discloses that this device possesses 
such change from the prior art as to receive the approval of the Board 
of Appeals, and it is entitled to the presumption of invention, which 
attaches to a patent. 

[ 1 ] Complainant is entitled to ail that its patent f airly covers, even 
though its complète capacity was not recited in the spécifications, 
and was even unknown to the inventor prior to the patent issuing. 
The law regards a change as a novelty and the acceptance and utility 
of the change is further évidence, as a démonstration, of novelty. 
Diamond Rubber Co. of New York v. Consolidated Rubber Tire 
Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527. This record is 
replète with évidence of the acceptance and utility of this device, 
as well as prolonged litigation over it, tending to show and measure 
the existence of public demand for its use. We hâve no difïiculty in 
determining from the évidence in the case that complainant's device 
is and was an advance in the art, that the patent represents a type of 
water motor that can be made to work successfuUy if the valve stems 
and the springs are so arranged that the former will do the heavy 
work of unseating ; the latter impart the final movement and com- 
plète the work of reseating. In this field Coifield was a pioneer and 
the claims of his patent are patentable. 

Considering defendarit's contention, that the reissued patent was 
issued without légal authority, they first assert that the original pat- 
ent was void on the ground that the claim in the original patent was 
predicated on new matter injected into the spécifications by the 
amendment of May 1, 1905, which new matter was unsupported by 
any oath, and it is further contended that the original patent being 
void, the reissue thereof is void also. It is claimed by the défendants 
that the amended application and model filed by Coffield, embodied 
material additional to, or at variance from, the original. We find as 
a matter of fact that nothing new was comprised therein. There was 
no departure by this amendment from the invention as originally dis- 
closed in the application filed. The facts apparent from the face of 
the Patent Office record of the original patent disclose no irregularity 
that renders the original patent void, and therefore the reissued patent 
cannot for that reason be determined. invalid. 

[ 2 ] They next assert that the oath accompanying the reissued patent 
in suit is not a légal or valid oath, because it was administered by the 
solicitor who prosecuted the application. In the case at bar the récital 
in the patent that the required oath was made by the applicant is, in 
the absence of fraud, conclusive évidence of that fact. The présence 
in the files of the Patent Office of a paper purporting to be an oath 
in a given case, even if void for lack of a jurât, or other fault, is 
harmless. In such case the law présumes the oath recited in the letters 
patent was made orally, or was embodied in some other paper. It 
is presumed that the Commîssioner will never issue a patent till he is 
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satisfied that the applicant has somehow made oath to the facts te 
which the statute requires him to swear. When the Commissioner 
is so satisfied and recites the fact in the letters patent, ail inquiry on 
the subject is foreclosed, except in case of actual fraud. Walker on 
Patents, § 122 ; Empire Cream Separator Co. et al. v. Sears, Roebuck 
& Co. (C. C.) 157 Fed. 238. This patent recites that the required oath 
was taken, and this, in the absence of fraud, is conclusive, in a suit 
against an infringer. Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33. 
[3] There is neither allégation nor proof of fraud in this record. 
It is undisputed that the Commissioner of Patents accepted a surrender 
of the original patent in this case and granted the reissued patent. 
His décision in the premises in this suit for infringement is final and 
conclusive, and is not re-examinable in this suit; it not appearing 
upon the face of the patent that he exceeded his authority, and it 
further affirmatively appearing that there is no repugnancy between 
the old and the new patent, it affirmatively appearing that the new 
patent is for the same invention as that embraced and secured in 
the original patent. Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 
33; Bakin v. Taggart, 17 How. 74, 15 L. Ed. Z7 ; Railroad Co. v. 
Stimpson, 14 Pet. 458, 10 L. Ed. 535; Stimpson v. Railroad, 4 How. 
380, 11 L. Ed. 1020; Rubber Co. v. Goodyear, 9 Wall. 797, 
798, 19 L. Ed. 566. This court can only examine and pass upon 
what appears upon the face of the patent, and say whether there 
is anything to indicate its invalidity or render it void upon its face. 
AU questions of fact behind the patent are to be examined, heard, and 
determined by the Commissioner of Patents. Giant Powder Co. v. 
Safety Nitro Powder Co. (C. C.) 19 Fed. 509. Mr. Justice Miller 
said, in Re Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. 174, 6 Sup. 
Ct. 451, 28 L. Ed. 665 : 

"The doctrine Is well established that a grant by the government, wlthin 
its lawful authority, evidenced by a patent under Its seal and the signature of 
the Executive, cannot be impeached collaterally. It must be recognlzed as 
valid in ail courts, when it is inttodueed as évidence of the right whlch it con- 
fers, and can only be avolded by a direct proceedlng by way of scire fadas, 
or blU in chancery to set aslde the grant for some of the reasons whlch made 
its original issue a wrongful act." 

See United States v. Stone, 2 Wall. 525, 17 L. Ed. 765 ; United 
States V. Throckmorton, 98 U. S. 61-70, 25 L. Ed. 9Î ; Mowry v. 
Whitney, 14 Wall. 434, 20 L. Ed. 858. 

We are therefore of the opinion that this patent, having been is- 
sued under the seal of the United States, properly signed and counter- 
signed, a presumption o£ law attaches- that thèse public officers per- 
formed their proper officiai duties, and where, as in this case, a patent 
was granted upon évidence and proofs laid before the proper officer, 
upon which he decided, the fact that he has acted and granted the 
patent is prima facie évidence that the proofs hâve been regularly 
made and were satisfactory. It is clear that no other tribunal is at 
liberty to re-examine collaterally into the sufficiency of such proofs 
as laid before him, when the law made such officer the proper judge 
of their sufficiency and competency. Railroad v. Stimpson, 14 Pet. 
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458, 10 L. Ed. 535. We therefore find that the reissued patent was 
issued with authority of law, and is not void for this reason urged 
by the défendants. 

Défendants next assert the invalidity of the reissued patent, claim- 
ing that it is not for the same invention as that originally disclosed. 
The validity of the reissue in suit was upheld in Peter T. Coffield 
& Son V. Spears & Riddle (C. C.) 169 Fed. 641, and, upon appeal, in 
Neff V. Coffield Motor Washer Co., 210 Fed. 166, 127 C C A. 24 ; 
also in Coffield Motor Washer Co. v. A. D. Howe Co. (C. C.) 172 
Fed. 668, and, upon appeal, in 197 Fed. 541, 117 C. C. A. 37. The 
Suprême Court of the United States denied a pétition for a writ of 
certiorari in the case last mentioned. 227 U. S. 677, 33 Sup. Ct. 405, 
57 L. Ed. 700. 

In view of the discussion as to the validity of this reissue in the 
foregoing cases, it would serve no good purpose to discuss the détails 
and spécifications upon which the reissue was predicated. Suffice it 
to say that we hâve no trouble in determining that the spécification 
as originally drawn was def ective and insufficient, and that the claims 
were narrower than Coffield's actual invention. We also find that 
thèse errors arose from inadvertence and mistake, and the patentée 
was guilty of no fraud or déception. It appears from the record 
that the reissue is for the same invention as the original patent, as 
the invention appears from the spécifications and drawings, and con- 
stituted an enlargement of his claims, so as to make it extend to the 
limits of his invention. There is nothing in the record that tends to 
show that there was an attempt to make it extend beyond such limits. 
This reissue is within the rules laid down in Topliflf v. Toplifï, 145 U. 
S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, and this contention of the 
défendants must be denied. 

[4] The défendants further urge insufficient showing as to inad- 
vertence, accident, or mistake. We cannot review the décision of 
the Commissioner upon the question of inadvertence, accident, or 
mistake, unless the matter is manifest from the record. Toplifif v. 
Toplifï, supra, 145 U. S. 171, 12 Sup. Ct. 825, 36 L. Ed. 658. We 
find no facts upon the face of this record justifying this exception of 
the défendants, and the same must be overruled. 

[5] The défendants urge that the application for a reissue was not 
made within a reasonable time. The matter of the reasonablèness of 
the time within which the reissue was applied for is a matter of law 
for the court, upon the facts appearing of record, taking into consid- 
ération the history of the patent, and the circumstances attending 
the delay. Coffield received the original patent December 12, 1905, 
and July 28, 1906, the owners of the original patent surrendered it 
and applied for a reissue. We are of the opinion that due diligence 
was exercised in discovering the mistake in the original patent, and 
that the lapse of less than eight months, under the circumstances of 
this case, should not be held unreasonable, and was not an abandon- 
ment of the new matter claimed in the reissue, and this contention of 
the défendants is denied. 
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Défendants urge noninfringement of the patent in suit. An illus- 
tration of the interior construction of défendants' motors A and B, 
which it was alleged by complainant were infringements, appears in 
this record as complainant's exhibit. An expert witness upon the 
witness stand states that a hydraulic engineer and expert in this class 
of machinery caref uUy analyzed the two claims of the patent, and reads 
them élément for élément on défendants' structure. A comparison 
of the claims of the patent, with the illustrations of défendants' motors, 
shows the f ollowing comparison : 

Claim I. 

(a) In a water motor. 

(b) A cylinder. (This élément is présent in défendants' motors.) 

(c) A piston divided into two noncommunicating chambers. (This 
élément is présent in défendants' motors.) 

(d) Hollow rods communicating with said chambers. (Thèse élé- 
ments are présent in défendants' motors.) 

(e) Double puppet inlet valves and double puppet exhaust valve, 
mounted in said piston. (Thèse are présent in défendants' motors.) 

(f) Springs adapted to impart to said valves their final movement, 
after being unseated, thereby reversing the travel of the piston. (Thèse 
are présent in défendants' motors.) 

An examination of the drawing of défendants' motors introduçed 
in évidence shows the exhaust valve in engagement with the stems. 
In moving to this position the springs hâve been compressed uptil 
said valves engaged the stems. The engagement between the valves 
and stems causes the initial movement of said valves from their 
seats. The force of the water which was then holding the valves 
on their seats becomes balanced or equalized on both sides of the 
piston, and the expanding action of the springs throws the valves 
to their opposite seats, and thus complètes the movement of the valves, 
and enables the pressure of the water on one side of the piston to 
exceed that on the other, and to thus move the piston back and forth 
within the cylinder. 

The foregoing description is a fair statement of the action of the 
motors of the défendants which are alleged to infrînge the patent of 
this complainant. If this be true, it would seem that they corne within 
the terms of claim I of the patent, without invoking the doctrine of 
équivalents. The foregoing description is the précise action of the 
motor of the patent in suit, as appears from the spécifications of the 
reissued patent. 

An examination of défendants' motors further reveals the fact thaï 
substantially the same make of springs are used as those designated 
in complainant's patent, and substantially the same valve stems are 
employed. Défendants seem to hâve undertaken to avoid this claim 
by severing the stems from the valves and fixing them upon the cylin- 
der heads, and, instead of supporting the springs upon the stems, they 
are supported upon the cylinder heads. An examination of the action 
of the défendants' motors shows that, when the stems and springs 
come into action to perform their functions, the stems are engaged 
227 F.— 63 
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by thé ends of the valves, and perform the same functîon as îf they 
were at that time a part of the valvesl A further examination dis- 
closes that the springs are placed in alignment with the valves, so that 
they may be compressed by the ends of the valves up to the point 
where said valves engage the stems. 

It will therefore be seen that if the valve stems of défendants' mo- 
tors were removed from the cylinder heads, and rigidly united to the 
ends of the valves, and the springs were reversed, and the small end 
of said springs made to surround and engage the said stems, the ac- 
tion of the défendants' motors would not be changed. Thèse parts 
would serve the same purpose in the same way. This is, without the 
least variation, the identical action of the stems and springs of the com- 
plainant's motor. 

It is interesting also to note a comparison with complainant's 

Claim II. 

(a) In a water motor. 

(b) A cylinder. (This élément is présent in défendants' motors.) 

(c) A cylinder having inclosed heads. (The inclosed heads are prés- 
ent in défendants' motors.) 

(d) A piston divided into two noncommunicating chambers. (Prés- 
ent in défendants' motors.) 

(e) Hollow piston rods communicating with said chamber. (Thèse 
éléments are présent in défendants' motors.) 

(f) Balance exhaust valve lying on the outside of one of said cham- 
bers and seating against the outer sides of said piston. (Thèse élé- 
ments are présent in défendants' motors.) 

(g) Said exhaust valves being connected to a common stem and hav- 
ing extensions beyond the valves. (The stem which connects said ex- 
haust valves is présent in défendants' rhotors. The extensions beyond 
the valves are the stems which are présent in défendants' motors and 
perform the same functions.) 

(h) Balance inlet valve located within the other chamber. (Présent 
in défendants' motors.) 

(i) Said inlet valves having stems projected on each side beyond the 
piston. (Présent in défendants' motors.) 

(j) Coil Springs carried upon the stems of said exhaust and inlet 
valves, and adapted to impart the final movement to said valves after 
said valves hâve been gjven their final movement by contact of their 
stems with the cylinder heads. (This élément is présent in défendants' 
motors, except that thejf are severed from the valves but when they are 
performing that functîon they are engaged by the valves and during 
the performance of said fonctions thé engagement thereof with the 
valve continues, and they are in efïect the same as if they were intégral 
projections extending from the ends of the valves like the motors of 
the patent in suit.) 

An examination of the évidence discloses that in the case of both 
the motor in the patent in suit and défendants' motors, when the piston 
is moving away from one or the other of the cylinder heads, which 
takes place after the valves are completely reversed, the stems and the 
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springs hâve performed their functions, and it makes no différence 
whether said stems and springs are carried with the valves and piston, 
as in the complainant's çatent, or whether they are supported upon the 
cylinder heads as in défendants' motors. In both cases they are in 
position to perform the identical functions when the piston returns in 
the direction of one or the other of the cylinder heads. 

We therefore find, by a comparison of défendants' motors with 
the motor in suit, that they obtain the same results as complainant's 
motor, that they employ the same means of obtaining such results, and 
that the différent mechanisms of défendants' motors operate and co- 
operate in an identical manner with those of complainant's motor to 
produce the same resuit. There is no substantial différence in any of 
thèse particulars. And, again, the stem and spring in défendants' mo- 
tors is an obvious mechanical équivalent of the same parts of complain- 
ant's motor. Clearly, therefore, there is an infringement. 

Some emphasis is laid by the défendants upon what is known as 
the Bryan patent, Nô. 346,190. It describes and illustrâtes a valve 
gear for steam pumps. Like the différent patents referred to in the 
litigation of the complainant and its predecessor, above cited, the Bry- 
an patent may contain one or more of the éléments that are common 
to engines or motors, but we can find no combination of either of the 
claims of the patent in suit. It is true that it does show a certain 
arrangement of collar valves in which springs are used to perform the 
function of imparting to said collar valves a completed movement. But 
in ail essentials the structure and arrangement of the Bryan device is 
essentially dissimilar to that of the motor of the patent in suit. Claims 
iiumbered I and II of the patent in suit are both for a combination of 
éléments in a water motor, while the Bryan patent relates to a valve 
gear' for a steam pump. 

Taking up the matter of comparison again, the éléments of claim 
I in the patent în suit, with the structure of the Bryan patent, while 
the élément "a cylinder" has a corresponding part in the Bryan pat- 
ent, namely, the steam cylinder of the pump, the élément "a piston 
divided into two noncommunicating chambers" has no corresponding 
élément in the Bryan device. The élément "hollow rods communicat- 
ing with said chambers" has no corresponding part in the Bryan de- 
vice. The éléments "double puppet inlet valves and double puppet ex- 
haust valves, mounted in said piston" hâve no corresponding éléments 
in the Bryan device. The élément represented by "springs adapted to 
impart to said valves their final movements after being unseated" has 
no corresponding part in the Bryan device, as it appears from an ex- 
amination of the drawing that there are no such valves as are re- 
ferred to in the patent in suit. We hâve no trouble in determining 
that the Bryan device is not the équivalent of the combination of 
spring and double puppet valves in claim I of the patent in suit. A 
further comparison of the éléments of claim II of the patent in suit 
with the Bryan patent discloses a similar disparity. 

It is therefore évident that the Bryan device does not show the 
combination called for by either claim I or claim II of the patent in 
suit, does not describe or illustrate a device which possesses the in- 
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vention set forth in thèse two daims of the patent in suit. The most 
that caii be said for the Bryan patent is that the inventer had in mïhd 
a peculiar valve gear for steam pumps as stat«d in his patent. This 
spécification that a spring is employed to complète the stroke of this 
peculiar type of valve in no way suggests the combination of éléments 
set forth in the claims of the patent in suit. 

A further analysis of the Bryan patent shows coUar valves fastened 
to a rod extending out to thç end of the steam chest, partitions of 
the valve chest into five chambers, the valve rod passing through a 
stuffing box in an end of the steam chest, and other items of mechan- 
ism, each performing its function, which, when contrasted with the 
valve mechanism of the patent in suit, show no éléments or the équiva- 
lents of the patent in suit, contained in the structure of the Bryan pat- 
ent. 

We may add that the évidence of tests of the Bryan patent is far 
from satisf actory as a démonstration that such a device could be suc- 
cessfully used as a means of operating a domestic washing machine. 
Clearly it was not designed by its maker, nor adapted to, nor actually 
used for, the performance of such functions. It is not sufficient to 
constitute an anticipation that the device relied upon might, by modi- 
fication, be made to accomplish the function perforraed by the patent 
in suit. Topliff v. Topliff, supra. The claim of the défendants with 
référence to the Bryan patent, therefore cannot be sustained. 

The attention of the Court is called to what is referred to as the 
Kampmann patent, and the Cramer & Hack patent. The record dis- 
closes that they were filed, one more than one year, and the other more 
than two years, after the original Cofïield application was filed. 

Attention is also called to the Moyer patent, which consisted of a 
séries of cyhnders, one imposed upon the other, with a system of lever 
connections, the whole being designed to be mounted upon the bot- 
tom of a tub, and does not contain the invention of the patent in suit, 
and there is no évidence of its use or utility upon which a finding 
could be predicated, as urged by the défendants, to the effect that the 
patent in suit did not for the first time supply the means for operating 
the domestic washing machine and develop a new industry and a new 
field. 

No error was committed by the trial court in refusing to permit 
the amendment of défendants' answer to involve the case alleged by 
défendants to hâve been brought by Peter T. Coffield & Son, com- 
plainant's predecessor, against Hax & Davidson in the Circuit Court 
of the United States for the Southern District of Ohio. No con- 
sidération can therefore be given testimony embraced within this 
appeal record involving that case. 

The next contention of the défendants is the défense of intervening 
rights, predicated upon the allégation that the public generally, and 
appellants specifically, acquired, during the intérim between the issue 
of the original patent and the reissue thereof, vested rights. In the 
opinion filed in this case upon the former hearing in this court, as 
reported at 209 Fed. 614, 126 C. C. A. 608, it was said: 
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"There is also abundant évidence to support the contention that défendant 
acquired no intervenlng rights between the time of plaintiffi's original patent 
and its présent reissue." 

It appears from the record that thèse défendants became aware 
of the patented motor of the complainants, and proceeded to manu- 
facture and hâve continued the manufacture and sale of infringe- 
ments, notwithstanding repeated protests from the complainant and 
complainant's predecessor, Peter T. Coffield & Son. The record fur- 
ther discloses that about May 1, 1904, the défendant Wayne Manu- 
facturing Company, who were then engaged in the manufacture of 
hand-operated washing machines and washtubs, sold to said Coffield 
& Son a number of tubs for use and sale in connection with the 
patented water motor in suit. It further appears that thèse commer- 
cial relations were continued, and said firm of Coffield & Son devel- 
oped a valuable business in the manufacture and sale of their patented 
water motor in connection with said défendants' washtubs. 

The attention of manuf acturers of hand-operated tubs was attracted 
to this new means of opération, and letters were received by Coffield 
& Son inquiring as to the price at which the patented water motor 
might be obtained by them for resale in connection with their wash- 
tubs. It further appears from the record that among thèse inquiries 
was a letter from the défendant Wayne Manufacturing Company, 
dated June 29, 1906. It further appears from the testimony of Cof- 
field that a few months after the receipt of this inquiry complainant's 
predecessor learned that the défendant Wayne Manufacturing Com- 
pany was making and selling thèse water motors, inf ringing the patent 
in suit. It further appears that défendant companies thereafter were 
repeatedly notified of the infringement of said patent, and that they 
hâve continued to infringe said patent. It further appears that on De- 
cember 21, 1909, the président of the défendant Wayne Manufacturing 
Company wrote a letter to said Coffield, attempting to form a combi- 
nation between the défendant company and the Coffield Company, 
whereby the Wayne Company would acknowledge the validity of the 
patent in suit, and would dérive benefits therefrom in the way of 
keeping up priées in the sale of infringing motors. It appears that 
no such arrangement could be made with Coffield, and that the défend- 
ant Company continued the manufacture and sale of the infringing 
motor. 

Upon the entire record we are of the opinion that the said défend- 
ant company did not begin the manufacture of water motors prior to 
the filing of the application for the reissued patent in suit. The rec- 
ord seems rather to support the contention of the complainant that 
the manufacture of thèse infringing water motors was not begun until 
after the attempt to make arrangements with the Coffields failed in 
June, 1906. This fiinding is entirely consistent with the letter dated 
June 29, 1906, written by the défendant Wayne Company, in which 
it endeavored to arrange for the purchase of complainant's motors in 
large quantities. It further appears that the first motor made by the 
Wayne Company had the springs mounted directly on the valve stems. 
Afterwards thèse springs were removed from direct connection with 
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the valves, and were put on the cylinder heads, as shown in the inf ring- 
ing motors above referred to. 

Both of thèse motors were clearly infringements upon the daims 
of the original patent, and the reissued patent as Vk^ell. Failing to 
enter into an arrangement whereby the patented motor might be pur- 
chased from complainant's predecessor, failing in the efforts of the 
président of the défendant company to form a combination or trust 
with complainant's predecessor, défendants appropriated the invention 
and became a competitor under two separate and distinct names, one 
the "Oh-Joy" and the other the "Royal." It appears from the record 
that the motors were practically identical, but the price at which one 
was sold was less than the other, tlie American Washer Company 
selling under one brand and price, and the Wayne Company selling 
under the other brand and price. The record discloses that the two 
companies défendant were in fact the Wayne Company, while pre- 
tending to be independent competing companies. 

In view of thèse circumstances, the original patent and the reissued 
patent in suit were infringed, and are and were both clearly valid as 
to thèse appellants. Under thèse circumstances they can hâve no es- 
tablished vested intervening rights. 

From the entire record we find that appellants had actual knowl- 
«dge of the patented motor in suit prior to the manufacture by them 
of a marketable motor, and défendants' motors complained of herein 
were and are infringements of the complainant's patent; that défend- 
ants hâve persisted in said infringements, disregarding repeated pro- 
tests from complainant and complainant's predecessor, and cannot now 
be heard to assert intervening rights. 

The decree of the trial court is therefore affirmed, with costs. . 

HOOK, Circuit Judge, concurs in the resuit. 



VAOUUM CLBANEE CO. v. AMERICAN ROTART VALVE 00. 
(District Court, S. D. New York. September 30, 1915.) 

1. Patents ©=328 — Validity and Infeingement — Vacuum Cleanee. 

The Kenney patent, No. 847,947, for apparatus for removing dust, cov- 
ering the first eommerelally successful vacuum eleaner, clainis 1, 3, and 4, 
were net antlcipated, either in the prior patent art or by prlor use, and 
disclose patentable invention ; also held infringed ; claim 2, in which the 
Slot is nt>t described as "narrow," held void for lack of invention, in view 
of the prior art. 

2. Patents iS=328 — Validity — Vacuum Cleankb. 

The Kenney patent, No. 847,948, for apparatus for removing dust, held 
void for lack of patentable novelty. 

3. Patents (S=»35 — Validity — Evidence — Oommebciai, TJtility. 

The commercial utility and success of a patented article, which shows 
the resuit of the expérience of the workaday outslde world, is entitled to 
great welght on the question of the validity of the patent, when in doubt. 
Thls rule places achievement above forgotten files and file wrappers, and 

©=3For other casos see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Is frequently an aid to the conclusion that what seems simple to-day waa 
an unsolved problem yesterday. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 33: Dec. Dlg. 
<g=>.35.] 

In Equity. Suit by the Vacuura Cleaner Company against the Ameri- 
can Rotary Valve Company for infringement of claims 1, 2, 3, and 4 
of United States letters patent No. 847,947, dated March 19, 1907, 
application filed November 29, 1901, and the single claim of United 
States letters patent No. 847,948, application filed March 16, 1903, 
each for "apparatus for removing dust." For convenience, the patents 
will be called the first patent and the second patent. On final hearing. 
Decree for complainant. 

See, also, 208 Fed. 419. 

Charles Neave, William G. McKnight, Vernon M. Dorsey, and 
Frank C. Cole, ail of New York City, for plaintiflf. 

W. Clyde Jones, of Chicago, 111., and John Robert Taylor, of New 
York City, for défendant. 

MAYER, District Judge. The object of the first patent is stated in' 
the spécification as follows : 

"The object of the Invention is to provide an apparatus by which the clean- 
ing or removing of dust may be accomplished with ease and dispatch and to- 
practlcally clean any suitable surface, object, or article from every adhering 
particle of dust or dirt which can be removed. In the présent invention suc- 
tion is utilized, so that the dust or dirt Is sucked into the apparatus and en- 
tirely removed from the compartœent or room in which the dust was original- 
ly. The apparatus employed comprises in combinatlon a suction nozzle^ 
adapted to be moved over the surface to which tt is applied for cleaning and! 
havlng a narrow inlet slot, a suction-creating device capable of maintainiug 
a sufflcient vacuum, and impuiities-coUecting means between the nozzle and 
suction-creating device and sultably connected therewith for removing the im- 
purities from the air. When the apparatus is employed for cleaning carpets 
or other fabrics, the air is forced to penetrate the fabric at the suction nozzle, 
whereby the dust is removed from the body of the fabric as well as from the 
surface without subjecting the fabric to any mechanical action that will wear 
it away. • * » The slot i$ restricted and narrow, and the bounding and 
deflning lips thereof are so dispoied that the outward mouth of the slot lies 
in what when the cleaner is in use constitutes the contact surface of the im- 
plement, so that it will hug the surface to &e cleaned." 

The claims are : 

"1. In a suetion-cleaning apparatus, the combinatlon of a suction nozzle 
adapted to be moved over the surface to which it is applied for cleaning and 
having a narrow Inlêt slot, a suction-creating device capable of maintaining 
a sufflcient vacuum, and Impuritles-coUecting means between the nozzle and 
the suction-creating device and sultably connected therewith for removing the 
Impurltles from the air, substantially as descrlbed. 

"2. In an apparatus for removing dust or dirt, the combinatlon of a suction- 
creating device capable of maintaining a sufflcient vacuum, an Inlet head or 
shoe having an unobstructed elongated slot and so constructed that the edgea 
of the slot may be brought Into contact with the surface of the object to be 
cleaned, and a separator Intermedlate of and sultably connected with the 
suction-creating device and the Inlet head or shoe for removing the dust from 
the air, substantially as descrlbed. 

"3. In à suetion-cleaning apparatus, the combinatlon of a suction nozzle 
adapted to be moved over the surface to which it Is applied for cleaning and 
hsiving a narrow inlet slot, a power-operated suction pump, and impurity-col- 
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lectlng means between said nozzle and pump adapted to remove the impurities 
from the air and prevent fouling the pump while permittlng the worklng 
vacuum to be malntalned at the nozzle, substantlally as descrlbed. 

"4. A cleaner comprlslng a suction chamber, provided vvlth a narrow inlet 
Slot, the Slot belng bounded and deflned by llps which lie In the contact sur- 
face of the cleaner, wlth the outward mouth of the slot lying in the plane of 
this contact surface,: substantlally as descrlbed." 

The défenses are (1) anticipation; (2) lack of novelty; (3) prior 
use ; and (4) noninf ringement. 

The commercial vacuum cleaner art has grown to substantial pro- 
portions and has been developed in two gênerai directions: (1) The 
installation of plants in large buildings; and (2) the use in smaller 
areas, business and home, of single implements operated by hand or 
electric motive power. So rapidly has the commercial art grown that 
this suits seems to involve a controversy of substantial importance 
financially (the gross business of the Vacuum Company from 1905 to 
September 27, 1907, aggregating over $800,000, and the plaintiff, as 
the Vacuum Company's reorganized successor, having received since 
1909 about $270,000 in license fées), and thus the défendant has pre- 
sented a vigorous défense, especially in respect of the prior art and 
a certain prior use, known in the litigation as the "Westman défense." 

There is no doubt that Kenney, the patentée, was the founder of 
the présent vacuum cleaner commercial art, and that, prier to his time, 
efforts in the same direction resulted either in indiffèrent success or 
in absolute failure, although as far back as 1869 inventors had turned 
their attention to the subject-matter hère concerned. McGaffey pat- 
ent, No. 91,145, same as Lake British patent. 

Défendant insists that the development of the art is largely due to 
natural increase of buildings and greater désire for easy and effective 
methods of cleanliness, and also to the warnings of sçientific men in 
respect of badly behaved germs which find their nesting and develop- 
ing places more particularly in dust-laden fabrics and floors; but I 
suppose that even in 1869 prudent housewives and others would hâve 
welcomed a labor-saving device for removing dust from fîoors and 
furniture, and as early as 1896 Messrs. Young and Douglass ap- 
preciated the problem of seeking out the "many nooks and corners 
not accessible to the broom, where the dust and dirt settle and accum- 
ulate, making nesting places for microbes and breeding disease. 
* * * " But neither they nor any one else prior to Kenney accom- 
plished the resuit sufficiently to f ound or maintain any substantial busi- 
ness enterprise based upon their alleged inventions. 

The success of Kenney was not accidentai, nor is this a case where 
previous meritorious inventions hâve f ailed for want of capital. Ken- 
ney was almost the story book inventer. In 1901, when he made his 
invention, he had a cash capital of not more than $500, and he was 
working on a salary of $40 to $50 per week. 

Mr. Foley, consulting engineer during the construction of the Frick 
Building in Pittsburg, met Kenney in New York in 1901, and, learn- 
ing of Kenney's apparatus, went to Kenney's small room in Trinity 
Place, where expérimental work was being carried on. Foley was 
isufïîciently impressed, so that, after negotiation, the Kenney System 
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was installed in the Frick Building in May, 1902. The public démon- 
stration of the opération of the Kenney vacuum cleaning installation 
was described in some Pittsburg newspapers, and thereafter the busi- 
ness grew by leaps and bounds, and aftér some changing of hands the 
patents are now owned by this plaintiff. 

A history of the prior art will help to show why Kenney succeeded, 
where others theretofore failed. Like many combination patents, the 
principal éléments of claims 1, 2, 3 of the first patent, speaking broad- 
ly, were old — i. e., (1) a suction-creating device; (2) a cleaning tool; 
and (3) a separator. In claim 4, for the cleaning tool, the ernphasized 
characteristits are: (1) A narrow inlet slot, bounded by (2) lips which 
lie in the contact surface of the cleaner, with the outward mouth of 
the slot lying in the plane of this contact surface. 

The testimony of the two experts, Professors Reeve and Kinealy, 
and the démonstrations in the courtroom, were interesting and to the 
point; but the situation gets down to the proposition that Kenney 
taught the art that the essential élément was a narrow, elongated slot 
capable of contact or sealing with the surface to be cleaned. This 
élément, co-operating with the others, produces for ail practical pur- 
poses a vacuum, whereby the dirt is sucked up, as distinguishcd from 
an air current, where the material is blown up, and some of it escapes, 
although the surface seems to the layman's eye to be cleaned. 

The prior art proceeded on the theory of noncontacting or nonseal- 
ing slots, or impracticable wide slots, and some of the illustrative 
apparatus, from a practical standpoint, were grotesque. McGaffey 
(No. 91,145 of 1869) depended on a "strong current of air * * * 
to take up the dust and dirt." The opening in the lower portion of 
the sweepei; implement, situated near the front edge when in use, 
came "near the floor or carpets, leaving only sufficient space between 
to allow small particles of dust and dirt to pass under it. * * * " 
The model from the files of the Patent Office fully illustrâtes this 
theory, and thus it appears that, instead of contact or sealing, as in 
Kenney, there is not any close contact, nor any suggestion of the so- 
called vacuum idea. 

In 1883 Leaycroft (No. 279,572) approached the problem on the 
theory of a sweeping apparatus, in which the dirt is removed from 
the surface to be swept by brushes, and a current of air used to con- 
vey the dirt into a retainer. 

Cummings in 1891 (No. 460,935) shows a cleaning tool, the edges of 
the slot of which are adapted to rest upon the surface to be cleaned, but 
the opening in the bottom of the cleaning tool is Very wide. Obviously, 
jf Cummings had any thought of producing a vacuum, the tool was im- 
practicable, because it would be sealed to the surface to be cleaned and 
not be moveable for practical purposes. 

Much was made of the British Howard and Taite patents No. 10,271 
of 1896, and défendant produced a model (Defendant's Exhibit No. 243) 
so constructed that the slot, though curved in outline, lies in a plane 
surface, so that it would make contact when moved over the surface; 
but I do not accept this as a correct représentation, and it is certainly 
inconsistent with Figures 1 and 3 of the drawings. On the other hand. 
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plaintiff's model (Plaintiff's Exhibit 24) is correct, and îs useful by way 
of illustrating the specifàcation, particularly where it is provided that : 

"If the front end of the apparatns be pàssed over a cusMon, ♦ * ♦ such 
dust wlU be sucked up with the air curreut, * * • " and that "the inlet 
or Inlets is or are moved over and near to the surface of a dusty cushlon or 
other dusty article." 

In other words, Howard and Taite f ailed to realize the theory of 
close contact and the production of a vacuum, instead of an air current. 

J. J. Harvey (No. 577,854 of 1897) did not get away from the air 
current idea and had no conception of sealing contact, as is shown by 
bis Figure 14, where the nozzle is open at both ends. Thé combined 
area of the openings at the ends of the slots is greater than that of the 
outlet pipe, and it is obvious that the device could not secure a practical 
vacuum at the slot. 

In Westman (No. 628,505 of 1899) the inlet slot is not narrow, and 
the theory is to abrade the carpet and libérale the dust, which is then 
removed by a revolving brush and drawn by suction through a flexible 
hose into a settling box; some of the dust undoubtedly passing on into 
an exhaust fan. The Westman is certainly far removed from similarity 
to the Kenney first patent. 

Much reliance is placed by défendant on the C. J. Harvey patent 
(No. 673,603 of May 7, 1901). There is no référence in the spécifica- 
tion to the dimensions of the slot in the nozzles shown in Figures 3 and 
5, and nothing to show that the slots are to seal with the surface to be 
cieaned. In Figures 1, 2, and 3 a circular nozzle is shown, surrounded 
by a brush and bellows arrangement, while in Figures 4 and 5, although 
tliere is "an elongated nozzle," it is shown as being elevated above the 
surface by means of roUers. 

The scientific discussion of this patent may be found by those who 
are interested in the testimony of Prof essors Reeve and Kinealy; but 
the actual opération of the model (Def endant's Exhibit No. 285) made 
in accordance with Figure 5 of the patent, is its own condemnation, 
for, as a practical device, it was shown to be hopeless. The other pat- 
ents cited in the prior art are not of sufficient merit to require comment. 

[3] From the foregoing it will be seen that there is no patent which 
anticipâtes, and the many efforts prior to Kenney only serve to f ortify 
the presumption of patentability which goes with the grant. But, if 
there were any doubt, commercial utility bas resolved the doubt. I am 
a strong believer in the rule as to commercial utility. It often pierces a 
labyrinth of the technique of science and the law, and applies the ex- 
périence of the big workaday outside world. It places achievement 
.above forgotten files and file wrappers. It is frequently an aid to the 
conclusion that what seems simple to-day was an unsolved problem 
yesterday. 

But, as we are dealing with an actual litigation, it becomes necessary 
to examine the claims in their bearing on validity and infringement. 
The important point about Kenney's invention was the construction of 
the cleaning tool, and almost every word in claim 4 is significant. S'o, 
also, in claims 1, 2, and 3 the combination of the tool described in claim 
4 must appear, else the claim may be invalid, or an alleged inf ringing 
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device may iiot deserve condemnation. It will be noted that in claims 
1 and 3 the inlet slot is described as "narrow," just as it is in claim 4 ; but 
in claim 2 the référence is to an "unobstructed elongated slot" and the 
Word "narrow" is omitted. 

Of course, as is well known, an applicant for a patent will use varying 
phraseology in his claims, in order to obtain as comprehensive a patent 
as posr-ible, or/and by such use to avoid the pitfalls of language, so that 
later, if one claim is inaptly worded, some other claim will stand the 
test of attàck. But where, as hère, the patent is not entitled to too 
broad a scope, the omission of the word "narrow" must be regarded as 
significant, and the context does not help it eut. In view of the prior 
art, this claim must be held to be void (Cummings and C. J. Harvey 
patents, more especially). 

Claim 1 (as well as 2) is attacked because of the use of the words 
"sufHcient vacuum." What was said in Woerheide v. H. W. Johns- 
Manville Ce, 215 Fed. 604, and 220 Fed. 674, 136 C. C. A. 316, applies 
hère. It is not possible, when dealing with fractional niceties, to use 
any safer language, else the risk is run of escape from the patent by 
some technical scientific variation. 

As relating to infringement, it is clear that Plaintilï's Exhibits 3U and 
3V, which are cleaners faced with felt, do not infringe ; but it is claim- 
ed that, because the felt may or will wear away, contributory infringe- 
ment must be f ound. There is no évidence to show any intent to use 
wrongfully thèse implements, and, in point of fact, I think there is not 
any such intention ; but, in any event, plaintifï must produce some évi- 
dence beforé défendant can be held guilty of this tort. 

In arriving at thèse conclusions, I hâve considered it unnecessary to 
discuss the détails of the development of the art as relating to motive 
power and separators, because I hâve accepted thèse éléments as old. 
Further, I hâve not overlooked the décisions of foreign courts, but I 
am quite in agreement with the views of Judge Dodge as stated in Has- 
kell Golf Bail Co. v. Sporting Goods Sales Co.,- 210 Fed. at page 628. 

But, even if the records were precisely the same, I am bound to reach 
an independent conclusion, and, although the décisions referred to are 
entitled to great respect, yet we ail know how, even in oiir own courts,, 
judges of long expérience and recognized abijity often differ, because 
of liie very nature of the subject, on questions of patentable novelty and 
infringement, 

Finally, the Westman défense is to be considered. From the mass of 
testimony taken and the earnest argument, it is apparent that the de- 
fendant relies strongly on this défense. To attempt to review the testi- 
mony pro and con would be to extend this opinion almost to the length 
of the combined brief s. I am not convinced beyond a reasonable doubt, 
in the main for the f ollowing reasons, which I will summarize : 

(1) Tbe confllct of testimony In resi)ect of a device as to the Identlty ot 
which there is nothing but oral testimony. 

(2) The failure of Westman to accomplish any substantlal results, although 
Uvlng In Riehmond and Norfolk, both f alr-si'zed communities, and especially 
the failure of the apparatus at the Hôtel Walton, Phlladelphla, and Hotcl 
Chamberlain, at Ôld Point Comf ort. 

(3) Westman's letter to hl.s nephew in December, 1900, and the corréÈpond- 
ence with the Eoots Company. 
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<4) The fact tbat "Westman obtained a patent, No. 628,505, îii 1S99, whlcb 
In no way approaches the Keniiey Idea, but is along a différent theory. In 
tMs connection, 1 am not unmindful of tlie summing up of défendants coun- 
sel; but, as Westman applied for one patent, I do not see why, il lie had tbe 
devlce claimed, lie should not havç applied for a patent for that. 

In brief, this branch of the case must be governed by the principles 
stated in such cases as Emerson & Norris Co. v. Simpson Bros. Corp., 
202 Fed. 747, at page 750, 121 C. C. A. 113 ; De Laski & Tliropp, etc., 
Co. V. Fisk Rubber Co., 203 Fed. 986, 122 C. C. A. 286; The Barbed 
Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; Deering v. 
Winona Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153 ; 
Lalance & Gresjean Co. v. Habermann Mfg. Co. (C. C.) 53 Fed. 375. 
I theref ore conclude that claim 2 of the first patent is invalid, but that 
daims 1, 3, and 4 are valid and infringed, except as indicated supra. 

[2] As to the second patent, I think it is in valid for lack of patentable 
novelty, and, as this resuit seems inévitable, once the art is understood, 
I see no value in any discussion of this patent. 

Plaintiff may propoise a decree on fîve days' notice in accordance 
herewith, but without costs. 



lOWA WASHING MACH. CO. v. MONTGOMERT WARD & CO. 
(District Court, S. D. New York. November 18, 1915.) 

1. Patents <S=>328~Vai,iditt and Infbingement— Reisstje— Washinq Ma- 

chine. 

The Stocklng and Mendenhall reissue patent, No. 12,733, for a washing 
machine, was not anticipated, discloses patentable novelty and invention, 
and the reissue was properly granted, because through Inadvertence or 
mistake the original patent was inoperative to secure to the patentées 
the protection to whlch their invention entitled them ; also held infringed. 

2. Patents <g=>136— Beisstjes— Gbotjnds of Reisstje. 

Rev. St. § 4916 (Comp. St. 1913, § 9461), which authorizes a reissue of 
a patent when by reason of inadvertence, accident, or mistake the original 
Is inolperatlve or invalld, does not mean that the patent as such must 
be inoperative or invalid, but that it is Inoperative or invalid to secure 
the enjoyment of the invention which wlthin its four corners it fairly 
dis closes. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 201-203; Dec. 
Dig. ®=»13e.] 

S. Courts <g=>350 — Eqtiitt Causes — Bffect of Bule. 

Equity rule 47 (198 Fed. xxxi, 115 C. C. A. xxxi), authorlzlng the gi-ant- 
ing of leave to take dépositions, and fixing the tlme withln whlch they 
may be taken, was not intended to vary or be a limitation upon Rev. 
St. § 863 (Comp. St. 1913, § 1472), which gives the rlght to take déposi- 
tions de bene esse in certain cases, in any civil cause. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. | 923; Dec Dig. 
®=350.] 

In Equity. Suit by the lowa Washing Machine Company against 
Montgomery Ward & Co. for inf ringement of reissue letters patent 
No. 12,733, for a washing machine, granted to Bert A. Stocking and 
Hiram Mendenhall. On final hearing„ Decree for complainant. 

^saVoT other cases see same toplc & KKY-NUMBBR in ail Key-Numbered I>lge»U & Indexes 
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Robert H. Parkinson and Wallace R. Lane, both of Chicago, 111., 
for plaintiff. 

Taylor E- Brown, of Chicago, 111., and Ralph L. Scott, of New York 
City, for défendant. 

MAYER, District Judge. There is a touch of business romance in 
this suit concerning a washing machine, and an illustration of the op- 
portunities always open to ingénions men to make contributions to 
the gênerai good and to gather in a just reward for their efforts. Thèse 
patentées were men of limited attainments, who appreciated the de- 
sirability of producing, if possible, a washing machine arrangement 
which would be a substantial saver of labor, would be fairly simple in 
construction, and exceedingly simple in opération. 

The prior art had developed a large variety of machines, which were 
objectionable mainly because of the wearing labor of operating them, 
and, in some instances, because the mechanism was so situated as to 
constitute a potential danger to the children of the modest household, 
who are so frequently about where thèse machines are likely to be. 
The patentées took perfectly well-known éléments, and so arrangèd 
and combined them that they attained a resuit whereby women, and 
even children, possessing little strength, could with one hand easily 
and effectively do the washing contemplated. The combination was 
new, as a mère inspection of the patent and the device under consid- 
ération will demonstrate, when compared with the prior art. 

It is f rankly admitted by the expert for the défendant that the prior 
art does net show any construction containing ail of the cléments in 
the combination of the patent, and not a single prior art construction 
or device even approaches in arrangement the patent and the commer- 
cial device manufactured thereunder. The nearest approach to the 
patent in suit (and that is a good way off) is the Madison patent, and 
a mère inspection of that patent disposes of it either as an anticipa- 
tion or as a négation of invention. 

The trial of this suit is a useful example of trials in open court in 
cases involving easily understood mechanical constructions of the kind 
hère involved. What the prior art amounts to is a démonstration of 
the ability of thèse patentées, because the very omission in the prior 
art of some of the éléments and the différent arrangement of the élé- 
ments make clear that prior inventors were groping about, without suc- 
cess, to produce a machine which would dominate a comprehensive and 
fertile market. 

It is not important to détermine what percentage of ail of the wash- 
ing machines sold throughout the country is represented by the sale 
of the washing, machines made under the patent in suit. It is enough 
to say that the sale of the device of the patent represents several mil- 
lions of dollars at the prîce to dealers, and more still, ofi course, at 
the price to the buying public. This unquestioned commercial utility 
is important only as helping to résolve a doubt as to patentable novelty, 
if such existed, and, as I hâve indicated, I think there can be no doubt 
as to the validity of the patent f rom the standpoint of invention. 
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The value of the patent, to make a trite observation, is best demon- 
strated by the substantial copy of its construction exemplified in de- 
fendant's machine. Of course, tliere are some différences between de- 
fendant's machine and plaintiff's patent; but thèse différences are of 
no' conséquence, and are useful only as a talking point in a lawsuit. 
The real question in the case is whether the reissue patent is yalid. 

[1] The original patent and the reissue patent are for tlie same con- 
struction. In the reissue patent the daims are made broader by tlie 
élimination of certain unnecessary détails set forth in the single claim 
of the original patent. The original patent is a fine example of in- 
compétent soliciting. The claim reads as follows : 

"In a washlng machine, the comblnation of the following Instrumentalities, 
to wit : A top-provided tub, a hiuged door secured to said top, a main bracket 
secured vertically to sald tub, a half ring exteuding from the lower end of 
said bracket, a hand lever pivotally secured to said half ring, a pin project- 
Ing from sald hand lever, a rock bar also pivotally secured to said half ring, 
provided above with a slot vylthin whieh is held said pin, a pitman extending 
from the lower end of said rock bar, a vertical shaft secured pendent, from 
the bottom of said tub, a bevel gear secured to said shaft, a horizontal stub 
shaft snitably secured below the bottoni of said tub, a bevel gear secured 
to said horizontal shaft meshîng wlth sald first-mentioned bevel gear, said 
pitman belng pivotally secured to sald bevel gear mounted upon said horizon- 
tal shaft, a bracket secured to sald lid, a shaft projecting through said brac- 
ket and lid into said tub, a rack wheel secured to said last-mentioned shaft, 
an agltator head secured to said last-mentioned shaft, a pitman pivotally se- 
cured to said hand lever, and a rock bar liieMing with said raek wheel, and 
adapted to be detachably secured to sald last-mentioned pitman." 

It is obvious that this claim enumerated many unnecessary and use- 
less détails, and constituted an invitation to infringers to avoid the 
real intent of the patentées and to encroach upon the field which the 
patentées had every reason to believe they had secured for themselves. 

With a promptness that is greater thah we ordinarily find in reissuè 
cases, the patentées, aftèr they obtained proper advice, applied for a 
reissue. With a brevity as commendàble as it is surprising, the new 
soliciter placed the subject-matter clèarly and simply before the Pat- 
eiit Office in an affidavit made by the patentées, in which they pointed 
oùt a typographical error (of no importance in view of the context of 
the original patent), and stated that they "were led to believe that the 
claim was broad enough in scope to cover the novel features of their 
itivention." What they répresented to the Patent Office was literally 
tl'tie. They had the same ' invention and, in substance, they claimed 
no more than they did before, but techriically their claims were broader 
becaûse by the omission ôf useless détails they barred the way against 
intending infringers. ■ : 

The new clainis hère in issue are as follows : 

, "3. The comblnation of a washing machine body, an agltator mounted In 
the top thereôf, a balaiice •w'tieél beneath the bottom thereof, a reciprocating 
lever, means connected wlth the lever for Impartlng an alternàtlng rotary 
motion to, the agltator and means coûnected with the lever for impartlng a 
continuoBS rotary motion to the balance wheçl, said means including a speed 
ihcreasing gearing devlce. 

"4. A'washlng ihachiné body, an agltator mounted Ih Its top, a balance 
wheel under the body and an operatlng devlce passed around the slde of the 
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body and Connecting the agita tor and balance wheel and capable of operating 
both, said operating devlce Includlng a speed increasing gearing for the bal- 
ance wheel. 

"7. The comblnation with a washlng machine body, an agitator, a balance 
wheel, a small gear ■wheel connected wlth the balance wheel, a large gear 
wheel in mesh with the small one, an operating deviee, means connected with 
the operating deviee for Imparting an altçrnating rotary motion to the agita- 
tor, a pitman connected to the operating deviee for driving the large gear 
wheel, supporting legs for the body, a bar beneath the body, said bar forming 
a support for the balance wheel and said legs serving to protect the balance 
wheel and gear wheels." 

Nobody was huit, there were no intervening rights, and the reissue 
was not an attempt to incorporate after-acquired knowledge, but was 
simply an effort to express in technically correct phraseology what had 
been botched by the first soliciter. 

So much has been written as to reissues that an elaborate review of 
the authorities collated and commented upon by respective counsel 
seems unnecessary. The fundamental test in considering the reissue 
statute is good faith. Somehow the courts are usually able to see 
through a situation, and to realize whether the reissue has been ap- 
plied for and obtained in good faith, for the purpose of curing inad- 
vertence or mistake, or whether the reissue merely represents an at- 
tempt to corral the art in essential particulars, which the inventor 
never disclosed and probably knevv nothing about. 

[2] It is quite clear that, through error which has arisen by inad- 
vertence or mistake and without any fraudulent or deceptive inten- 
tion, the original patent was inoperative for the purposes intended, as 
is required by section 4916, Rev. St. I think that the statute does 
not mean that the patent as such must be inoperative or invalid, but 
does mean that the patent is inoperative or invalid to secure the en- 
joyment of the invention which the patent within its.four corners fairly 
discloses. Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. 
Ed. 658 ; Autopiano Co. v. American Player Action Co., 222 Fed. 276, 
— C. C. A. — ; Baldwin v. Abercrombie Fitch Co., 227 Fed. 455, 
affirmed 228 Fed. 895. 

Within the principles stated in thèse cases (and others which could 
be cited), the facts in the suit at bar sustain the reissue. And thus, 
if I am right, the romance ends with the success of the original pat- 
entées in securing, and retaining for themselves the fruits of their abil- 
ity, instead of being compelled to look on as regretful spectators while 
others enjoy what is justiy theirs. 

[3] Finally, I am asked to pass upon a question of practice in re- 
spect of which it is said the members of the bar are somewhat in 
doubt. The défendant objected to the admission in évidence of cer- 
tain dépositions taken by plaintiff without first obtaining leave of court. 
Thèse dépositions were taken under section 863, R. S. U. S. and ap- 
parently within the time provided by equity rule 47 (198 Fed. xxxi, 
115 C. C. A. xxxi), but without an order of court. I am of opinion that 
equity rule 47 was not intended to vary or be a limitation upon section 
863, because, of course, that section, being a législative enactment, can- 
not be changed except by further législative enactment. 
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I have conferred with my associâtes, Judges HOUGH, LEARNED 
HAND, and AUGUSTUS N. HAND, and they authorize me to state 
that they concur in this view. 

For the reasons above outlined, the plaintiff may have the usual de- 
cree, with costs, and the decree will be settled on five days' notice. 



PANOULIAS V. NATIONAL EQUIPMENT CO. et al., 
with three other cases. 

(District Court, S. D. New York. August 13, 1915.) 

Patents ®=9325 — Accountins fob Infkingement — Costs. 

On an accountiiig for infringement, as the hearing proceeds, each partjr 
should in the tirst instance pay the costs and expenses made by Mmself, 
including fées of the master and stenographer, leaving the question of 
their final payment to be deterniined when the decree is entered. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 607-612; Dec. 
Dig. <s=325.] 

In Equity. Suit by Panayiotis Panoulias against the National Equip- 
ment Company and others, with three other cases. On appHcation by 
spécial master for order respecting costs. 

See, also, 198 Fed. 493. 

AUGUSTUS N. HAND, District Judge. In the above action, and 
three otliers, références were ordered to a spécial master to take and 
state an account of profits and damages; the jury having already ren- 
dered a verdict, upon which an interlocutory decree was entered, that 
the défendants had infringed plaintifï's patent. The master has ap- 
plied for an order specifying which party shall pay in the first instance 
for the proceedings before him, and submitted a charge for hearings 
already had during the past three years, including, as I understand 
it, the stenographer, who is an employé of his office, amounting to 
$3,000, approximately. 

In the case of Brickill v. Mayor, etc., of the City of New York (C. 
C.) 55 Fed. 565, Judge Lacombe said on a question of master's fées 
prior to the termination of the hearing: 

" * * * Each side should pay in the first instance, for its own ad- 
iournments, and for the costs, charges and expenses (including stenographer's 
fées), and master's fées for taking its own direct, redirect, cross, or recross 
examination of any witness or witnesses. Upon final decree the sums so paid 
by the prevailing party may be imposed upon the defeated party." 

The same practice was followed by Judge Severens in the case of 
United States Printing Co. v. American Playing-Card Company (C. 
C.) 81 Fed. 506, where he held after conférence with several of the 
judges of his circuit, that the usual practice should be pursued: 

» * * * That is to say, that each party should pay the costs, upon the 
analogy of gênerai equity rule 67, in the first Instance, leaving the question 
of their final disposition to be detennined when the decree is entered." 

€=>For other cases see same topic & KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
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The Circuit Court of Appeals of the First Circuit, in the case of 
Fenno v. Primrose, 119 Fed. 801, 56 C. C. A. 313, held that it was a 
question of discrétion how the expansés should be borne, where a 
case was referred to an auditor under methods taken from the Mas- 
sachusetts State statute, and apparently referred to the case of Brickill 
V. Mayor, etc., of the City of New York (C. C.) 55 Fed. 565, with ap- 
proval. 

In the case of Macdonald v. Shepard (C. C.) 10 Fed. 919, Judge 
Lowell held, in the United States Circuit Court for the District of 
Massachusetts, that the practice was to hâve the costs borne, in the 
first instance, by the complainant. It is urged, not without a show of 
reason, that where there has been an adjudication of infringement, and 
the défendant has been ordered to account, he is presumptively liable 
for something, is a wrongdoer, has the duty of going forward and sat- 
isfying the court as to the question of damages and profits, and should 
therefore pay the expenses in the first instance. 

Judge Wheeler, in the case of Urner v. Kayton (C. C.) 17 Fed. 
539, held that, where défendants hâve been adjudged infringers and 
clecreed to account, they must go forward and bear the necessary ex- 
penses of so doing, including the master's fee. 

Thus, we hâve three doctrines : (1) The doctrine of Judge lyacombe 
and Judge Severens, cited with approval by the Circuit Court of Ap- 
peals for the First Circuit, that the expenses are to be borne separate- 
îy; (2) the doctrine of Judge Lowell that the complainant must pay 
the expenses; and (3) the doctrine of Judge Wheeler that the de- 
fendant in a case where he has been adjudged an infringer must pay 
the expenses. I can certainly see no reason for Judge Lowell's doc- 
trine, and I doubt if he would hâve applied it to a case where the de- 
fendant was adjudged an infringer. Parties prior to the termination 
of the litigation are obliged to pay their separate expenses as they 
arise. This is true of counsel fées, witness fées, and numerous other 
taxable items ; nor do I think it would be désirable to require either 
party to^ pay the expenses of the other and be in a position where, by 
his mode of conduct of his case, he might compel his adversary, not 
only to pay such expenses as he now has to pay, but also fées of the 
master and the stenographer, which are often necessarily very sub- 
stantial, and which might be greatly increased by an unnecessarily 
prolix conduct of the case by one of the parties. 

I do not understand that either party is subject to any such criticism 
hère ; but I can readily see that the imposition of the fées of the master 
and stenographer upon one party, irrespectîve of the extent of his ex- 
amination of witnesses, might enable the other to prolong a litigation 
unnecessarily at his adversary's expense. Nor do I appreciate that 
it is undesirable for the master to get fées in a long drawn-out référ- 
ence until the hearings are completed. If, whenever the parties do not 
agrée, the matter is left to the court, I can see no likelihood that a fair- 
minded master can be afïected in his report by an order apportioning 
the fées. Under the circumstances, I will direct a payment on account 
to the master for his services and those of his stenographer of $1,500, 
to be apportioned according to the testimony taken by the respective 
parties. 

227 F.— 64 
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TILDEN et al. V. BABBBR et aL 
(District Court, D. New Jersey. November 5, 1915.) 

COT7ETS <g=>347— Plbadino— ÎIOTioN To Dismiss. 

Under new equlty rule 29 (198 Fed. xxvi, 115 C. C. A. xxvl) a bill can- 
not be dlsinlssed on motion, wittLOut answer, unless for "misjolnder, non- 
jolnder, or insufBclency of fact to constitute a valid cause of action In 
equlty," appearlng on the face of the bill. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dlg. 
®=347.] 

In Equity. Suit by William A. Tilden and others, receivers, against 
Ohio C. Barber and others. On motion to dismiss amended bill. De- 
nied. 

Hartshome, Insley & Leake, of Jersey City, N. J., for complainants. 
Collins & Corbin, of Jersey City, N. J., for défendants. 

RELLSTAB, District Judge. The only undisposed-of ground un- 
derlying the motion to dismiss is based upon the supplément to the 
New Jersey Corporation Act, approved April 8, 1903 (P. L. N. J. 1903, 
p. 362), repealed in 1907 (P. L. N. J. p. 631), which act is as follows: 

"A supplément to an act entitled 'An act concerning corporations' (Kevlsion 
of 1896), approved April twenty-first, one thousand eight hundred and nlne- 
ty-six. 

"Be it eùacted by the Senate and General Assembly of the state of New 
Jersey : 

"1. Any director, offleer, promoter or other agent of any corporation organ- 
ized or existing under the laws of thls state who shall hâve heretofore made 
or received, or who shall hereafter make or reeelve, while acting in such 
capacity, any bonus, profit or reward of any klnd whatsoever ont or on account 
of any transaction for or wlth such corporation, wlthout disclosure of the 
fact of such bonus, profit or reward to the corporation and without obtaining 
its approVal thereof, shall be liable to such corporation for the amount or 
value of such bonus, profit or reward for and durlng the period of four years 
from and after the maklng or receipt of the same and net afterwards ; and 
an action shall lie on behalf of such corporation, either at law or in equity, 
to recoversuch bonus, profit or reward, or the value thereof, or for an ac- 
count with respect thereto, at any tlme before the expiration of sald period 
of four years, but not afterwards. 

"2. This act shall take effect immedlately, but shtiU not affect any action 
or proceeding pendlng In any court at the tlme It takes effect, or any right of 
any corporation, or of any stockholder, against any such director, ofiicer, pro- 
moter, or other' agent, under existing law, provided action thereon be com- 
menced within six months after this act takes effect 

"Approved April 8, 1903." 

Whether a défense f ounded upon this act may be presented on mo- 
tion, without answer, dépends upon the construction to be given to 
equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), which reads as fol- 
lows: 

"Demurrers and pleas are abolished. Every défense in point of law arising 
upon the face of the bill, whether for misjolnder, nonjoinder, or insufflciency 
of fact to constitute a valid cause of action in equity, which mlght heretofore 
hâve been made by demurrer or plea, shall be made by motion to dismlss or 

@=3For other cases see same topio & KEY-NTJMBBR In ail Key-Numbered Dlgesls & Indexes 



IN EK LEVT 1011 

In the answer; and every such point of law goliig to the whple or a materiai 
part of tiie cause or causes of action stated in the Mil may be called up and 
dlsposed of before final hearing at the discrétion of the court. Every défense 
heretofore présentable by plea in bar or abatement shall be made In the an- 
swer and may be separately heard and disposed of before the trial of the 
principal case in the discrétion of the court. If the défendant move to dls- 
miss Ûie bill or any part thereof, the motion may be set down for hearlng by 
either party upon flve days' notice, and, if It be denied, answer shall be 
filed within five days thereafter or a decree pro confesse entered." 

It is to be noted that, while this ruJe requires that "every défense 
heretofore présentable by plea in bar or abatement shall be made by 
answer," it is not every défense in point of law arisinç upon the face of 
the bill that heretofore was available on demurrer that can be disposed 
of on motion without answer. The proposed défense could hâve been 
pleaded in bar of the complainant's action and disposed of in advance 
of the principal case, at the discrétion of the court. It cannot, how- 
ever, be disposed of on motion, without answer, because it does not 
involve misjoinder or nonjoinder, and is not based on an "insufficiency 
of fact to constitute a valid cause of action in equity" — the only grounds 
upon whiçh a bill of complaint may be dismissed without answer. 
The bill allèges every fact necessary "to constitute a valid cause of 
action in equity," as well as the reasons for the lapse of time in 
bringing suit. In such a situation, a statute (no longer existing) which, 
while in forte, did not irrijpair the cause of action to which it related, 
but only limited the time within which an action to enforce it cpuld be 
brought, shouid be pleaded, with pertinent statements of fact making 
it applicable to the case made out by the biU. 

The motion to dismiss is denied. 



In -re LBVX. 
(District Court, E. D. New York. November 17, 1915.) 

1. Bankrpptct ©S541T— Dischaeqe— Riqht to Attack— "Party in Intebest." 

À créditer, whose claim Is entirely wlped out by bankrupt's dlscharge, 
but who would hâve the rlght to proceèd against the debtor If the dis- 
charge were revoked, is within Bankr. Act July 1, 1898, c. 541, | 15, 30 
Stat. 550 (Comp. St. 1913, § 9599), permittiug any "party in Interest," 
not gûilty of undue lâches, to ask to hâve the discharge revoked for 
fraud. -. 

[Ed.' Nbte..^For other cases, see Bankruptcy, Cent. Dlg: {§ 867-Sîl; 
Dec. Dlg> «S=»41T.] 

2. BankrtjpTgy <S=»152— Assets— LiFB Pouct—Assionmént— Intebest of 

Tkdstee.' [[■,■',, 

If, after deàth of bankrupt, his discharge be set aside, and the assign- 

ment of policies on his Itfe be successfully attacbed, their status, for the 

purpose of determlnlng the Interest of the trustée, would be as of the date 

of the ad judlesitidn of bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 194; Dec. 

. Dig. <©=5l52.] : ■ 

3. Bankruptcy <©=>143— Assignment of Life Polict— Sejtin0 Asidb— Re- 
„ 'jemption. ' . , , 

If ah assignment oy bankrupt and his wifç of policies pn his life was 
void, theIr rèturn aft«r his death woiild give his wlfe the right to rè- 
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deem them -wlthln 30 days after détermination of the surrender value, 
as of the date of the adjudication, as provided by Bankr. Act, § 70, subd. 
5 (Comp. St. 1913, § 9654). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224 ; Dec. Dig. <®=5l43.] 

4. Bankbuptct <S=146— Conceaiment of Assets— Assignment of Life Pol- 
icï— Interesï op Trustée. 

That the schedules made no mention of bankrupt having assigned pol- 
Icles on his life would not entitle the trustée, after bankrupt's death, to 
tlie entire amount of Insurance, as coucealed property and Incrément 
thereof ; the assignment having been In good faith, and the parties under 
a mistaken idea of hls right to make it, and to leave out of the schedules 
the détails thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 193; Dec. 
Dig. <g=3l46.] 

6. Bankrtjptcy iS=>417— Discharge— Attack— Lâches. 

A creditor Is not barred by lâches froin attacking, under Bankr. Act, 
§ 15, the discharge, having acted in a month after ascertalning the facts. 
[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 867-871; 
Dec. Dig. ©==417.] 

6. Bankruptcy iS=>417—DiscrrABQE— Révocation— Fbaud. 

The cash surrender value, at the timë of the adjudication, to which 
only the estate was entltled, of life policies assigned by bankrupt, being 
only $17, In v^rhlch the objecting creditor, because not having filed a claim, 
would hâve no interest, and It having been the évident Intent of the par- 
ties merely to protect the policies from lapsing, and thus save the beneflt 
to the beneflclary of the past Insurance, the transfer -will not be held a 
fraud on creditors, as ground for setting aside, under Bankr. Act, § 15, 
the discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 867-871; 
Dec. Dig. <S=»417.] 

In Bankruptcy. In the matter of Albert E. Levy, bankrupt. On 
motion to vacate the discharge. Motion denied. 

Joseph Rosenzweig, of New York City, for petitioner. 
Simon & Weinstein, of Brooklyn, N. Y., for assignée. 

CHATFIELD, District Judge. The bankrupt above named filed 
voluntary schedules and was adjudicated upon August 1, 1914. Dis- 
charge was granted October 30, 1914, and on August 25, 1915, the 
bankrupt died. On the 30th of July, 1914, the bankrupt, together 
with his wife, assigned, for a présent considération, to the wife's sis- 
ter, certain insurance policies taken out, respectively, in 1902, 1904, 
and 1906. The premiums were paid by the assignée, so that the 
policies were in force at the time of the bankrupt's death, and the 
Company stands ready to pay the amount of the policies over and 
above certain loans which had been made by the bankrupt and his 
wife prior to the date of the assignments. The insurance company 
States that one of thèse policies had on July 30, 1914, no surrender 
value, and the other two policies had surrender values aggregating $16.- 
72. None of thèse policies were listed in the schedules, and no es- 
tate passed into the hands of the trustée. 

One of the creditors, who was scheduled, but did not seek to prove 
a claim in the estate, having learned of the existence of thèse in- 

<g=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesits & Indexes 
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surance polîcies after the bankrupt's death, filed a pétition, on October 
1, 1915, to vacate the discharge upon the ground of fraud, asking that 
the proceedings then be opened with a view to obtaining the death 
daims payable on the policies. This creditor seeks, not only the sur- 
render value, but the death benefit itself, upon the theory that the 
assignée and beneficiary were parties to the fraud, and therefore that 
the estate is entitled to the benefit of anything donc by the assignée in 
pursuance of the fraud. 

[1] The first question raised is the right of this creditor to attack 
the discharge. Section 15 provides that any party in interest, who 
has not been guilty of undue lâches, may ask to hâve the discharge 
revoked on the ground of fraud. It must be held that a creditor whose 
■claim is wiped out by the discharge, but who would hâve the right 
to proceed against the debtor if the discharge were revoked, is a 
party in interest, so far as the discharge was concerned. The words 
"party in interest," in section 15, cannot be confined merely to those 
persons who will share in the distribution of the estate. A creditor 
whose claim is entirely wiped out by the discharge has more interest 
in the validity of that discharge than one whose claim is but partially 
wiped out, and who will in any event receive a dividend if there is 
any estate to distribute in bankruptcy. 

[2] The next question which is raised is that presented by the death 
of the bankrupt since his discharge. The case of Everett, Trustée, v. 
Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. 
(N. S.) 154, affirming 192 Fed. 834, 113 C. C. A. 158, disposes of this 
contention. If the discharge should be set aside and the assignment 
of the policies successfully attacked, their status for the purpose of 
xietermining the interest of the trustée would be as of August 1, 1914, 
and not that of the later date, when the bankrupt's death affected the 
liability of the insurance company, but did not change the surrender 
values prior to that tinie. 

[3] This also disposes of the next question in the case. If the 
bankrupt could not make the assignment, and if the assignment is 
void, then the return of the policy would give the bankrupt or his 
wif e the right to redeem the same within 30 days after détermination 
of the surrender value, in accordance with the provisions of section 
.70, subd. 5. 

[4] It may be inferred that the trustée and the attacking creditor 
rest their demand upon the proposition that the bankrupt, his wife, and 
his assignée, by their wrongdoing, hâve made it impossible for the 
trustée to take advantage of the provisions of section 70, subd. S, and 
that therefore the estate is entitled, not only to recover the damage 
which has been suflfered from their action, but also to recover any 
benefits which may hâve been received by the bankrupt or the assignée 
from the wrongdoing. 

It is true that concealed property, with any accruals or incréments 
belonging to the property, might be recovered from the party guilty 
of concealing thèse assets. But if the accruals or benefits would in 
any event hâve belonged to the parties guilty of the concealment, and 
jf the only damage to the estate was the loss of the surrender value. 
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then, in equity, the real position of the parties should control, and 
the parties be merely restored to the position wiiich they would hâve 
occupied, if that can fairly be donc. 

But in the présent case the position of the assignée is even stronger, 
for the reason that the parties claim the assignaient to hâve been made 
by the bankrupt in good faith, for a cash considération of $100. In- 
asmuch as the bankrupt is dead, the évidence presented would seem 
to show at most that the parties were laboring under a mistaken idea 
as to his right to make the transfer and to leave out of the schedules 
the détails of this transaction. Under such circumstances, the estate 
could recover only that to which it was rightfully entitled if the per- 
sons were placed in their original situation. 

[5] The défense of lâches is further urged by the assignée, but as 
the pétition was verified September 28, 1915, upon facts ascertained 
after the death of the bankrupt in August, and as the surrender value 
of thèse policies was net learned until the beginning of thèse pro- 
ceedings, it is évident that there was no lâches on the part of the 
créditer; nor should the 30 days provided for by section 70, subd. 
5, be held to hâve begun until this motion is properly disposed of. 
The cases of Burlingham v. Grouse, 228 U. S. 459, 33 Sup. Ct. 564, 
57 L. Ed. 920, 46 L. R. A. (N. S.) 148, In re L. Hammel & Co., 

221 Fed. 56, 137 C. C. A. 80, Milkman v. Arthe, 223 Fed. 507. 

C. C. A. — — , as well as Everett, Trustée, v. Judson, supra, limit the 
right of the trustée in any event to attack the transfer of the sur- 
render values upon the two policies which had such a value on August 
1, 1915, for the sum of $100. 

[6] The objecting créditer did not consider it worth while to file a 
claim in bankruptcy. He therefore wouM hâve no interest in this 
$16.72 if it were returned. It would seem, therefore, that the value 
of thèse policies to the estate was so small, and the évident intent of 
the parties to protect the policies from lapsing, and thas save the bene- 
fit to the beneficiary of the past insurance, is so persuasive, that the 
transfer should not be held a fraud upon creditors, and the discharge 
in this case cannot now be set aside for that reason. 

The motion to vacate the discharge will therefore be denied. 
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MEMORANDUM DECISIONS. 



ALICE STATE BANK et al. v. HOUSTON PASTURE CCf (Circuit Court 
of Appeals, Fifth Circuit. November 27, 1915.) No. 2823. In Error to the 
District Court of the United States for the Southern District of Texas ; Wal- 
1er T. Burns, Judge. Walter P. Napier, of San Antonio, Tex., for plaintifCs 
in error. W. D. Gordon, of Beaumont, Tex., for défendant in error. Before 
PARDEE and WAUKER, Circuit Judges, and SPEER, District Judge. 

PER CURIAM. On the évidence shown in the transeript the légal title to 
the land In contre versy is in the Houston Pasture Company. The plaintifCs 
in error show no sufflcient title by limitation. See Hyde v. McFaddin, 140 
Fed. 433, 72 C. C. A. 655. We conclude froin the évidence that the judge 
below properly directed a verdict for défendant in error. Afflrmed. 



ATCHISON, T. & S. F. RY. CO. v. UNITED STATES & MEXICAN TRUST 
CO. et al. (Circuit Court of Appeals, Eighti Circuit. October 27, 1915.) 
No. 4343. Appeal from the District Court of the United States for the Dis- 
trict of Kausas. William R. Smith, of Topeka, Kan., for appellant Samuel 
Uutermyer, of New York City, and John A. Eaton, S. W. Moore, and D. W. 
Eaton, ail of Kansas City, Mo., for appellees. 

PER CURIAM. Dismissed, at costs of appellant, per stipulation; taxation 
of attorney's fee for appellees walved. 



BABER V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 17, 1915.) No. 4388. In Error to the District Court of the United States 
for the Eastern District of Oklahoma. H. B. Martin and A. F. Moss, both of 
Tulsa, Okl., for plaintifC in error. D. H. Ijnebaugh, U. S. Atty., of Atoka, 
Okl., and W. P. McGlnnls, Asst. U. S. Atty., of Muskogee, Okl. 

PER CURIAM. Reversed, on confession of error by défendant in 'error, 
wlthout costs to either party in this court, and cause remanded, wlth direc- 
tions to grant a new trial. 



BUTLER v. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 31, 1915.) No. 435S. In Error to the District Court of the United States 
for the Eastern District of Oklahoma. James C. Denton, of Muskogee, Okl., 
for plaintifE in error. D. H. Linebaugh, U. S. Atty., of Atoka, Okl., and "W. 
P. McGlnnls, Asst. U. S. Atty., of Muskogee, Okl. 

PER CURIAM. Reversed, on confession of error by défendant in error, 
wlthout costs to either party in this court, and cause remanded, with direc- 
tions to grant a new trial. 



CARPENTER v. McDONALD. (Circuit Court of Appeals, Slxth Circuit 
June 12, 1915.) No. 2644. Appeal from the District Court of the United 
States for the Western District of Michlgan. Charles H. Watson, of Crystal 
Falls, Mich., for appellant G. R. Empson, of Gladstone, Mich., for appellee. 

PER CURIAM. AfHrmed, pursuant to stipulation. 



CARTER CAR CO. v. McINTOSH et al. (Circuit Court of Appeals, Sixth 
Circuit October 9, 1915.) No. 2743. Appeal from the District Court of the 
United States for the Eastern District of Michlgan. R. A. Parker, of Dé- 
troit, Michr, for appellant. V. H. Lockwood, of Indianapolis, Ind., for appellee. 

PER CURIAM. Dismissed pursuant to stipulation. 

t Rehearlng denled January 4, 1916. 
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CENTKAIi TRUST CO. of NEW YORK v. CITY OF DULUTH et al. (Cir- 
cuit Court of Appeals, Eighth Circuit. May 3, 1915.) No. 4248. Appeal 
from the District Court of the United States for the District of Minnesota. 
Wastiburn, Bailey & Mitchell, of Dulutli, Minn., for appellant. Davis, Kellogg 
& Severance, of St. Paul, Minn., and Francis W. Sullivan, of Duluth, Minn., 
for appellees. 

PER CURIAM. Appeal dlsmissed, without costs to eitlier party In this 
court, per stipulation of parties. 



CENTRAL TRUST CO. OF NEW YORK et al. v. EQUITABLE TRUST 
CO. OF NEW YORK et al. (Circuit Court of Appeals, Sixth Circuit. 
October 9, 1915.) No. 2669. Appeal from tlie District Court of the United 
States for the Northern District of Ohio. Boyt, Dustin, Kelley, McKeehan & 
Andrews, of Cleveland, Ohio, Joline, Larkln & Rathbone, and Byrne & Cut- 
cheon, ail of New York City, Cook, McGowan & Foote, of Cleveland, Ohio, Gug- 
genheimer, Untermeyer & Marshall, of New York City, M. B. & H. H. John- 
son, of Cleveland, Ohio, and Alexander & Green, of Nevir York City, for appel- 
lant. Squire, Sanders & Dempsey, Joseph G. Fogg, Frank H. Ginn, and S. 
H. Toiles, ail of Cleveland, Ohio, John Quinn, of New York City, Smith & 
Beckwith, of Toledo, Ohio, Holmes, Rogers & Carpenter, of New York City, 
and Cari Dautel, of Cleveland, Ohio for appellee. 

PER CURIAM. Decree modified pursuant to stipulation. 



CHAPMAN et al. v. CHEMICAL BLDG. CO. et al. (Circuit Court of Ap- 
peals, Eighth Circuit. Deeember 6, 1915.) No. 4312. Appeal from the District 
Court of the United States for the Eastem District of Missouri. W. B. & 
Ford W. Thompson, of St. Louis, Mo., for appellants. Eliot, Chaplin, Blaney 
& Bedal, of St. Louis, Mo., for appellees. 

PER CURIAM. Dlsmissed, with costs, on motion of appellants; taxation 
of attorney's fee waived by appellees. 



CHICAGO GREAT WESTERN R. CO. v. LeVALLEY. (Circuit Court of 
Appeals, Eighth Circuit. Deeember 13, 1915.) No. 4459. In Error to the Dis- 
trict Court of the United States for the Northern District of lowa. Carr, 
Carr & Evans, of Des Moines, lowa, for plaintifC in error. E. P. Andrews and 
B, H. Mallory, both of Hampton, lowa, for défendant m error. 

PER CURIAM. Afflrmed, with costs, pro forma, without opinion. 



CITY OF TEXARKANA, ARK., v. TEXARKANA WATER CORP. (Circuit 
Court of Appeals, Eighth Circuit. May 3, 1915.) No. 4168. Appeal from the 
District Court of the United States for the Western District of Arkansas. 
Frank S. Quinn, of Texarkana, Ark., for appellant. William H, Arnold, of 
Texarkana, Ark., for appellee. 

PER CURIAM. Dlsmissed, with costs, for want of prosecution. 



COCA-COLA CO. V. BRANHAM et al. (Circuit Cîourt of Appeals, Eighth 
Circuit. May 18, 1915.) No. 4414. Appeal from the District Court of the 
United States for the Eastem District of Oklahoma. F. B. Dillard and Wil- 
liam Blake, both of Tulsa, Okl., and Harold Hlrsch and William D. Thomson, 
both of Atlanta, Ga., for appellant. H. W. Randolph, John A. Haver, and 
Randolph Shlrk, ail of Tulsa, Okl., for appellees. 

PER CURIAM. Appeal (from 216 Fed. 264) dlsmissed, without hearing ou 
merits, on motion of appellants. 
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COLORADO SMELTING & MINING 00. v. LUPOLD. SAME V. WILBÏ. 
<Circult Court of Appeals, Elghth Circuit. September 27, 1915.) Nos. 4329, 
4330. Appeals from the District Court of the United States for the District 
■of Colorado. Hughes & Dorsey, of Denver, Colo., and Oarl J. Sigfrld, of 
Ouray, Colo., and John Q. Dier, of Denver, Colo., for appellants. James B. 
Nash and Dexter T. Sapp, both of Gunnison, Colo., for appellees. 

PER CURIAM. Dlsmlssed, with costs, for want of prosecution, on mo- 
tion of appellees. 



In re DETROIT MOTOR & MACHINE CO. (Circuit Court of Appeals, 
Slxth Circuit. November 12, 1915.) No. 2661. Pétition for Revision from 
the District Court of the United States for the Eastern District of Michigan. 
Beaumont, Smith & Harrls, of Détroit, Mich., for appellant. Miller, Smith, 
Canfleld, Paddock & Perry and Andersen, Wilcox & Lacy, ail of Détroit, Mich., 
for appellee. 

PER CURIAM. Dlsmissed pursuant to stipulation. 



DETWILER V. UNITED STATES. (Circuit Court of Appeals, Elghth Cir- 
cuit. June 14, 1915.) No. 4495. In Error to the District Court of the United 
States for the Western District of Missouri. James S. Gibson, of Kansas City, 
Mo., for plalntlff in error. 

PER CURIAM. Wrlt of error as to Jacob S. Detwiler docketed and dls- 
missed, without costs to elther party in this court, and défendant ordered to 
surrender hlmself to the custody of the United States marshal for the West- 
ern district of Missouri wlthin 30 days from date of flling of mandate in 
district court, and mandate ordered to issue forthwlth, per stipulation. 



FARISH V. STATE BANKING BOARD OF OKLAHOMA et al. STATE 
BANKING BOARD OF OKLAHOMA v. FARISH. (Circuit Court of Appeals, 
Eighth Circuit. December 6, 1915.) Nos. 4198, 4199. Appeal and Cross-Ap- 
peal from the District Court of the United States for the Eastern District 
of Oklahoma. Amos L. Beaty, of New York City, for Farish. Ledbetter, 
Stuart & Bell, of Oklahoma City, Okl., for State Banking Board and others. 

PER CURIAM. Dismissed, with costs, for want of prosecution. 



GBIFFIN WHEEL CO. v. UNITED STATES & MEXICAN TRUST CO. et 
«1. (Circuit Court of Appeals, Eighth Circuit. October 27, 1915.) No. 4381. 
Appeal from the District Court of the United States for the District of Kan- 
sas. fiadley, Cooper & Neel, of Ktfnsas City, Mo., for appellant Samuel 
Untermyer, of New York City, and Samuel W. Moore, of Kansas City, Mo., 
for appellees. 

PER CURIAM. Dlsmlssed, at costs of appellant, per stipulation of par- 
ties ; taxation of attomey's fee for appellees waived. 



HAND V. CLINE. (Circuit Court of Appeals, Nlnth Circuit December 4, 
1915.) No. 2673. Appeal from the District Court of the United States for 
the Soulhern Division of California. Guy Eddie, of Los Angeles, Cal., for 
appellant. Tracy Chatfleld Becker, of Los Angeles, Cal., for appellee. 

PER CURIAM. Pursuant to stipulation, signed by appellant and counsel 
for the respective parties, and flled November 22, 1915, to dismlss the appeal 
thereln, ordered, order of this court, entered November 10, 1915, submitting 
cause for considération and décision, vacated, and appeal dismissed, with 
■costs in favor of appellees and against appellant. 
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HART V. UNITED STATES. (Clmilt Court of Appenls, Second Cirait, 
October 12, 1915.) In Error to tlie District Court of the United States for 
tlae Norihern District of New York. On motion to enlarge or to reduce bail. 
See, also, 216 Fed. 374. Before LACOMBE, COXH, and ROGERS, Circuit 
Judges. 

PER CURIAM. Thé delay In the présentation of tlils cause has resulted 
from the govertiment's fallure to propose amendinents to the proposed bill of 
exceptions. Had it been reasonably expeditious, the cause could hâve been 
argued before the adjournment in June last. Under thèse clrcumstauces we 
think tlie application of plaintiff in error should ha granted, to the extent ot 
reduclng the amount of baU tp $10,000. So ordered. 



HOSS et al. V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. May e, 1015.) No. 4087. In Error to the District Court of the United 
States for the Western District of Oklahoma. Burwell, Crockett & Johnson, of 
Oklahoma City, 0kl., for plalntiffs in error. Isaac D. Taylor, Asst, U. S. Atty., 
of Guthrie, 0kl. 

PER CURIAM. Wrlt of error distnlssed as to Raymond H. Hoss only on 
his motion, without pre.iudice to rigbts of C. M. Hoss, without costs to either 
party In thls court. Mandate to Issue forthwith, and the défendant Raymond 
H. Ross to surrender to the custody of the United States marshal within SO' 
days after the date of the flling of the mandate in the District Court. See, 
also, 227 Fed. 1018, C. C. A. . 



HOSS V. UNITED STATES. (Circuit Court of Appeals, Bighth Circuit. 
May 6, 1015.) No. 4088. In Error to the District Court of the United State» 
for the Western District of Oklahoma. Burwell, Crockett & Johnson, of Okla- 
homa City, 0kl., for plaintiff in error. Isaac D. Taylor, Asst. U. S. Atty., of 
Guthrie, 0kl. 

PER CURIAM. Wrlt of error dismissed, without costs to either party iiï 
thls court, and mandate ordered forthwith, on motion of plaintiff in error. 
See, also, 227 Fed. 1018, — 0. C. A. — . 



INTERNATIONAL & G. N. RY. CO. v. UNITED STATES & MEXICAN 
TRUST CO; et al. (Circuit Court of Appeals, Eighth Circuit. September 29, 
1915.) No. 4344. Appeal from the District Court of the United States for 
the District of Kansas. Henry M. Beardsley and John G. Schaich, both of 
Kansas City, Mo., and David R. Dabney, of Houston, Tex., for appellant 
John A. Eaton and D. W. Eaton, both of Kansas City, Mo., Samuel Untermyer, 
of New York City, and Samuel W. Moore, ot Kansas City, Mo., for appelleea. 

PER CURIAM. Dismisçed, at costs -of appellant; attomey fee for appel- 
lees walved, per stipulation of parties. 



JACOBS & DAVIES, Inc., v. WRIGHT. (Circuit Court of Appeals, Sixth 
Circuit. October 9, 1915.) No. 2701. In Error to the District Court of the 
United States for the Eastern District ol Tennessee. Williams & Lancaster 
and AUlson, Lynch & Phillips, ail of Chattanooga, Tenu., for appellant. R. T. 
Wright, Jr., of Chattanooga, ïenn., and Barry Wright, of Rome, Ga., for 
appellee. 

PER CURIAM. Dismissed pursuant to stipulation. 



KING CHOO V. UNITED STATES. LAW ICING V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. October 13, 1915.) In Error to the 
District Court of the United States for the Northern District of New York. 
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On motion to enlarge on bail. Before LACOMBB, COXE, and WARD, Circuit 
Judges. 

PEK OURIAM. Application to admit to bail is denled, with leave to renew 
upon the présentation of a bill of exceptions or a certified court record, showing 
wliat actually took place at the time tbe Judgment of déportation was entered. 
The proceeding, so far as the papers now before the court are concemed, was 
most informai ; there is nothing to show offielally what évidence there was. 



LAMAB V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
October 5, 1915.) No. 59. In Error to the District Court of the United 
States for the Southern District of New York. Ou motion to dismiss writ of 
error. See, also, 210 Fed. 685. Cari E. Whitney, of New York City, for plain- 
tifC in error. H. Snowdiu Marshall, U. S. Atty., of New York City. Before 
LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. If the appeal to the Suprême Court be dlscontinued, thls 
motion will be denied. If plaintiff in error elects to prosecute it, thls motion 
will be granted. Plaintiff In error may bave 10 days In which to make bis 
élection. 



LEHIGH & WILKES-BARRE COAL CO. v. HARTFORD & N. Y. TRANSP. 
CO. HARTFORD & N. Y. TRANSP. CO. v. LEHIGH & WILKES-BARRE 
COAL CO. (Circuit Court of Appeals, Second Circuit. October 5, 1915.) Nos. 
295, 296. Appeals from the District Court of the United States for the 
Southern District of New York. Before LACOMBE, COXE, and WARD, Cir- 
cuit Judges. 

PER CURIAM. A libel and cross-llbel were filed in the District Court. 
Thèse together constltute but one cause. The District Judge directed that the 
cross-libel be dismissed and that the original llbelant recover some $4,000 
agalnst the cross-libelant. Instead of enterlng one decree, as the proper prac- 
tlce is, sépara te decrees were entered, and the cross-libelant appealed from 
each. The two claims were tried together In the District Court as one cause. 
But one record was printed on appeal and but one argument had in thls 
court. The appellant having succeeded very substantlally in thls court, viz., 
having reversed the decree agalnst it, was given a full bill of costs, and we 
stlll think It was entitled thereto. 



L. B. WATERMAN CO. v. STANDARD DRUG CO. et al. (Circuit Court 
of Appeals, Sixth Circuit. May 14, 1915.) No. 2615. Appeal from the Dis- 
trict Court of the United States for the Northern District of Ohlo. Watson 
& Raymond, of New York City, for appellant T. H. Bushnell, of Cleveland, 
Ohlo, for appellee. 

PER CURIAM. Affirmed, with costs. See, also, 222 Fed. 1023, 13T G. O. 
A. 666. 



LOCKE V. LEE. (Circuit Court of Appeals, EIghth Circuit, December 8, 
1915.) No. 4579. In Error to the District Court of the United States for tlie 
District of Minnesota. Ambrose Tighe and B. W. Knapp, both of St. Paul, 
Minn., for plaintiff in error. W. S. Lauder, of Wahpeton, N. D., and Duraient, 
Moore, Oppenhelmer & Haupt, of St. Paul, Mlnn., for défendant in error. 

PI^R CURIAM. Dismissed, without costs to elther party in thls court; 
mandate to issue forthwith, and attorney fee for défendant In error waived, 
per stipulation of parties. 



LYONS V. RICHARDS et al. (Circuit Court of Appeals, EIghth Circuit 
May 13, 1915.) No. 43fi9. In Error to the District Court of the United 
States for the District of Minnesota. M. D. Purdy and W. H. McDonald, both 
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of Mlnneapolis, MInn., for plaintiff In error. George C. Stiles and John P. 
Devaney, both of Mlnneapolis, Mlnn., for défendants in error. 

PER CURIAM. Afflrmed, with costs, pro forma. 



McCLINTIC-MARSHALL CONST. CO. v. KESLER. (Circuit Court of Ap- 
peals, Slxth Circuit. November 12, 1915.) Ko. 2762. In Error to the District 
Court of the United States for ttie Northern District of Ohio. Squire, Sand- 
ers & Dempsey, of Cleveland, Ohio, for appellant. Andersen & Hahn, of 
Youngstown, Ohio, for appellee. 

PER CURIAM. Dismissed, pursuant to motion. 



McMILLAN V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. June 1, 1915.) No. 4413. In Error to the District Court of the United 
States for the Eastem District of Oklahoma. James C. Denton, of Muskogee, 
Okl., for plaintifC in error. D. H. Linebaugh, V. S. Atty., and W. P. McGinnis,. 
Asst. U. S. Atty., both of Muskogee, Okl. 

PER CURIAM. Reversed, on confession of error by défendant in error, 
wlthout costs to either party in this court, and cause remanded, wlth direc- 
tions to grant a new trial. 



MEGGINSON v. UNITED STATES. (Circuit Court of Appeals, Eighth^ 
Circuit. May 25, 1915.) No. 4399. In Error to the District Court of the 
United States for the Eastern District of Oklahoma. L. O. Lytle, of Sapulpa, 
Okl., for plaintifC in error. D. H. Linebaugh, U. S. Atty., and W. P. Mc- 
Ginnis, Asst. U. S. Atty., both of Muskogee, Okl. 

PER CURIAM. Reversed, on confession of error by défendant in error, 
without costs to either party in this court, and cause remanded, with directions 
to grant a new trial. See, also, 227 Fed. 1020, C. C. A. — . 



MEGGINSON v. UNITED STATES. (Circuit Court of Appeals, Eighth. 
Circuit. May 25, 1915.) Ko. 4400. In Error to the District Court of the 
United States for the Eastem District of Oklahoma. L. O. Lytle, of Sapulpa, 
Okl., for plaintifE in error. D. H. Linebaugh, U. S. Atty., and W. P. Mc- 
Ginnis, Asst. U. S. Atty., both of Muskogee, Okl. 

PER CURIAM. Reversed, on confession of erron by défendant in error, 
without costs to either party in this court, and cause remanded, with directions 
to grant a new trial. See, also, 227 Fed. 1020, — C. C. A. — . 



MIDLAND VALLEY R. CO. v. HENDERSHOT. (Circuit Court of Appeals, 
Elghth Circuit. Kovember 2, 1915.) No. 4509. In Error to the District Court 
of the United States for the Eastem District of Olîlahoma. Parrar L. MoCain, 
of Muskogee, Okl., for plaintifC in error. Bert G. Wood and O. T. Gilbertson, 
both of Muskogee, Okl., for défendant in error. 

PER CURIAM. Dismissed, at costs of plaintiff In error, except that no 
attorney's fee is to be taxed for défendant in error, on motion of plaintifE in 
error and stipulation of parties. 



NijW YORK, C. & ST. L. R. CO. v. KIEBEL. (Circuit Court of Appeals, 
Slxth Circuit. October 9, 1915.) No. 2S21. In Error to the District Court of 
the United States for the Northern District of Ohio. Charles A. Seiders, of 
Toledo, Ohio, for appellant. Marshall & Frtiser, of Toledo, Ohio, for appellee. 

PER OTTRTAM Dismissed pursuant to stipulation. See, also, 214 Fed., 
952, 131 C. C. A. 248. 
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NORTH MEMPHIS SAVINGS BANK et al. v. NEUHARDT. (Circuit Court 
of Appeals, Sixtli Circuit. November 12, 1915.) No. 2736. Appeal from tlie 
District Court of tlie United States for the Western District of Tennessee. 
Silas McBee, Jr., of Memphis, Tenn., for appellant G. J. McSpadden. of 
Memphis, Tenn., for appellee. 

PEU CURIAM. Dismissed by consent of partiea. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITX RY. CO. et al 
(and four other cases). In re SECOND AVE. R. CO- IN CITY OF NEW YORK 
et al. V. ROBINSON. (Circuit Court of Appeals, Second Circuit. September 
21, 1915.) No. 317. Appeal from the District Court of the United States for 
the Southern District of New York. Use and Occupation Proceeding. Motors 
Proceeding. On rehearing. Denied. Before COXE, WABD, and ROGERS 
Circuit Judges. 

PER CURIAM. It Was Incorrectly stated in the opinion (225 Fed. 734, 

C. C. A. — ) that the lïetropolltan reeeivers had paid the spécial franchisé 
tax for 1907 due in October of that year. Thls, however, in no way affecta 
the décision, whose purpose was to define the manner In which the account 
should be stated between the reeeivers and the Second Avenue Railroad Com- 
Ijany, viz.: That down to June 1, 1908, the reeeivers should be charged for 
use and occupation with an amount equal to the stipulated rent, and there- 
after to November 13, 1908, only vyith the net eamings of the road. As the 
reeeivers hâve not paid the tax in question, they must be charged with it> 
The motion for a rehearing Is denied. 



PRICB V. GIBBS. (Circuit Court of Appeals, Sixth Circuit June 12, 
1915.) No. 2794. Appeal from the District Court of the United States for the 
Southern District of Ohio. John R. Tanner, of London, Ohio, for appellant 
Chapin B. Beem, of Columbus, Ohio, for appellee. 

PER CURIAM. Dismissed pursuant to stipulation. 



RYDER et al. v. BRUNS. (Circuit Court of Appeals, Eighth Circuit De- 
cember 14, 1915.) No. 4468. Appeal from the District Court of the United 
States for the Northern District of lowa. Wallace R. Lane and Sébastian 
Hinton, both of Chicago, 111., for appellants. John B. Stryker, of St Paul, 
Minn., for appellee. 

PER CURIAM. Dismissed per stipulation o£ parties; costs of appeal to 
be paid by party incurring same. 



ST. LOUIS S. W. RY. CO. OF TEXAS v. MACIEL (two cases).t (Circuit 
Court of Appeals, Fifth Circuit. November 27, 1915.) No. 2788. In Error to 
the District Court of the United States for the Western District of Texas; 
Gordon Russell, Judge. S. P. Ross and Sam R. Scott both of Waco, Tex., 
for plaintiffs In error. S. Engelking, of San Antonio, Tex., for défendant in 
error. Before PARDEE and WALKER, Circuit Judges, and SPBER, Dis- 
trict Judge. 

PER CURIAM. Thèse cases were tried together in the District Court, 
are brought to thls court on separate writs, and were heard hère together. 
The errors asslgned relate to the charge of the court as glven and to the re- 
fusai of spécial charges requested, and we find none of the assignments well 
taken. The charge of the court was clear, and falrly and fuUy covered 
the issues in both cases, and was as favorable to the plaintiff in error as the 
proof warranted. The judgment of the District Court is afflrmed in both cases. 



In re SILBERSTEIN. (Circuit Court of Appeals, Second Circuit October 
6, 1915.) No. 105. Appeal from the District Court of the United States for 

t Rehearing denied January 4, 1918. 
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tlie Southern District of New York. On motion to dismiss appeal. See, 
also, 225 Fed. 665. Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Tlie questions raised on tliis motion will be disposed of 
wlieu the appeal cornes on for argument; but appellant must promptly give 
notice to tlie other creditors, or to those of them whose address can be 
ascertained, that appeal bas been taken and that it Is coming on for argument. 



SINGEE T. LAMONT, CORLISS & CO. (Circuit Court of Appeals, Sec- 
ond Circuit November 9, 1915.) No. 35. Appeal from the District Court of 
the United States for the Southern District of New York. Thls cause cornes 
hère upon appeal from a decree of the District Court, Southern District of 
New York, holding a certain patent valld and infrlnged. The patent is No. 
880,410, granted February 25, 1908, to Joseph B. Singer for a comblned carton 
and display devlce. The opinion of the District Court, which will be found 
in 227 Fed. 462, holds that claims 2, 3, and 4 are Infrlnged by défendants 
devlce. Johnson & Galston, of New York City (C. G. Galston, of New York 
City, of counsel), for appellant. 0. P. Goepel, of New York City, for appellee. 
Before LACOMBE, WARD anS ROGERS, Circuit Judges. 

PER CURIAM. We concur with Judge Mayer*s reasonlng and conclusion, 
and do not thlnb it necessary to add anything to the discussion of the case in 
his oplnioq. Decree afflrmed, with costs. 



SMITH V. THORNBTJRGH et al. (Circuit Court of Appeals, Elghth Circuit. 
December 13, 1915.) No. 4450. Appeal from the District Court of tiïe United 
States for the Eastem District of Oklahoma. Ledbetter, Stuart & Bell, of 
Oklahoma City, 0kl., for appellant. Harlan Read, of Okmulgee, Okl., for ap- 
pellees. 

PER CURIAM. Appeal dlsmlssed, with costs, per stipulation of parties. 



THOMPSON et al. v. TRAVIS et al. (Circuit Court of Appeals, Flfth Cir- 
cuit. November 27, 1915.) No. 2802. In Error to the District Court of the 
United States for the Eastem District of Texas; Gordon Russell, Judge. 
J. A. BuUoch, of Tyler, Tex., for plalntlffs in error. Geo. W. Steere, B. K. 
Goree, and H. A. Turner, ail of Fort Worth, Tex., for défendants in error. 
Before PARDEE and WALKER, Circuit Judges, and SPEER, District Judge. 

PER CURIAM. We flnd no réversible error in any of the asslgnments. 
The case seems to bave been properly ruled and declded, and the judgment 
of the District Court is afflrmed. 



UNDERWOOD TYPEWRITER CO. v. B. C. STEARNS & CO. et al. (Cir- 
cuit Court of Appeals, Second Circuit, petober 7, 1915.) No. 270. Appeal 
from the District Court of the United States for the Southern District of New 
York. On motion for leâve to move in the District Court to reopen. For 

former opinion, see 227 Fed. 74, C. C. A. — . Arthur V. Brlesen, of New 

York City, for petltloner. Before COXE, WARD, and ROGERS, Circuit 
Judges. 

PER CURIAM. Thls case bas been thoroughly consldered by thls court, 
both at the original hearlng and on a motion for rehearlng. The cases now 
particularly relied on were before us at that time and were duly consldered. 
The mandate has gone to the District Court. We thlnk that the motion 
should be denied. 



UNION TRUST CO. v. DETROIT BODY CO. et al. (Circuit Court of Ap- 
peals, Sixth Circuit. October 9, 1915.) No. 2785. Appeal from the District 
Court of the United States for the Eastern District of Michigan. Robert M. 
Brownson and Henry M. Campbell, both of Détroit, Mlch., for appellant, 
'^iark. Loo.kwood. Bryant & Klein, of Détroit. Mlch.. for appellee. 

f ER CURIAM. Dlsmlssed pursuant to stipulation. 
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UNITED STATES ex rçl. UNITED IKON WORKS CO. et al. 7. LUYSTER, 
et al. (Circuit Court of Appeals, Eighth Circuit. May 3, 1915.) No. 4254. In 
Errer to tlie District Court of the United States for the Western District of 
Oklahoma. C. G. Homer, of Guthrie, 0kl., and J. L. Homsby, of St Louis, 
Mo., for plaintiffs in error. William F. Robertson, of Dallas, Tex., and John 
Devereux, of Oklahoma City, 0kl., for défendants In error. 

PEU CURIAM. Reversed, with costs, and remanded for further proceed- 
ings on autliority of opinion of Suprême Court, in U. S., for Use, etc., of Alex. 
Bryant Co. v. N. Y. Steam Fitting Co., 235 U. S. 327, 35 Sup. Ct 108, 59 L. 
Ed. 253. 



WATTS V. WESTON et al. (Circuit Court of Appeals, Second Circuit 
November 16, 1915.) In Error to the District Court of the United States 
for the Southern District of New York. Before LACOMBE, COXE, and 
EOGERS, Circuit Judges. 

PER CURIAM. We hâve too much doubt as to the rlght of the plaintlflf as 
executrix of the last will and testament of James R. Watts, deceased, to a.p- 
peal, and of her chance of final success, to warrant the granting of the motion 
allowlng her to appear in forma pauperis, after so long a delay. 



WILSON et al. v. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. September 27, 1915.) No. 4571. In Error to the District Court of 
the United States for the Western District of Oklahoma. John W. Choate, of 
Oklahoma City, Okl., for plaintiffs in error. John A. Fain, U. S. Atty., of 
Oklahoma City, Okl. 

PER CURIAM. Docketed and dismissed, without costs to either party In 
thls court, on motion of défendant in error, and with consent of plaintiffs 
In error. 



YOST V. DALLAS COUNTY. (Circuit Court of Appeals, Eighth Circuit. 
May 18, 1915. Rehearing Denled August 23, 1915.) No. 4186. Appeal from 
the District Court of the United States for the Western District of Missouri. 
Harry J. Cantwell, of St. Louis, Mo., for appellant. J. W. Miller and John S. 
Haymes, both of Buffalo, Mo., for appellee. 

PER CURIAM. Decree of District Court affirmed, on authority of mandate 
of Suprême Court on questions certlûed. See, also, 219 Fed. 1023, 134 C. 
0. A. 666. 
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